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ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



NORTHERN PAO. RY. CO. et al. v. PACIFIC COAST LUMBER MFRS.' 

ASS'N et al. 

(Circuit Court of Appeals, Nintli Circuit October 5, 1908.) 

No. 1,.520. 

1. Courts (§ 407*) — Jubisdiction of Circuit Court of Appeals— Inteeloc- 

UTORY Obders. 

Under section 7 of tlie act (Act March 3, 1891, c. 517, 26 Stat. 828 [U. 
S. Comp. St. a901, p. 550]) creating the Circuit Courts of Appeals, as 
amended by Act April 14, 1906. c. 1627, 34 Stat 116 (U. S. Comp. St. Supp. 
1907, p. 209), wîiieh enlarges ttie jurisdiction of such courts to include ap- 
peala from interlocutory orders or decrees granting or continuing an in- 
junction or appointing a receiver 'J'in any cause," an appeal lies from such 
an order, although the sole question involved is the jurisdictioii of the 
court maklng the same. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1100; Dec. Dig. 
f 407.* 

Jurisdiction of Circuit Court of Appeals in gênerai, see notes to Lau 
Ow Bew V. United States, 1 C. C. A. 6; United States Freehold Land & 
Emigration Co. v. Gallegos, 32 0. C A. 475.] 

2. Courts {§ 407*) — Circuit Courts of Appeals— Appealable Obdees— Ob- 

ders Geantinq Injunction — "Upon Hearing in Equity." 

An order of a Circuit Court granting a preliminary injunction made 
after the fiUng of a bill and on notice to the défendants, pursuant to whlch 
their eounsel appeared specially to object to the jurisdiction, but were 
heard upon the merits as amicl curise, was made "upon a hearing in eq- 
uity" within the meaning of section 7 of the act (Act March 3, 1891, c. 
517, 26 Stat 828 [U. S. Comp. St. 1901, p. 550]) creating the Circuit Courts 
of Appeals as amended by Act Aprll 14, 1906, c. 1627, 34 Stat 116 (U. 
S. Comp. St Supp. 1907, p. 209), and is appealable thereunder. 

[Ed. Note. — For other cases, see Cîourts, Cent Dig. § 1100; Dec. Dig. 
5 407.*] 

8. CaRBIEBS (§ 34*)^JUEISDICTION OF FEDERAL COURTS- SUIT TO ENJOIN EN- 
FOEOEMENT OF INTEESTATE RaTES. 

Under section 22 of the Interstate commerce act (Act Feb. 4, 1887, c. 
104, 24 Stat 387 [U. S. Comp. St 1901, p. 3170]), whict, expressly pré- 
serves ail légal remédies, a Circuit Court of the United States bas juris- 
diction of a suit to enjoin railroad companies from flling or enforcing a 

*For oCner esjses see Bcuae topic & § ndmbsb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
165 F.— 1 
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proposed new schedule of rates alleged to be unjust and unreasonable 
pendlng a détermination of their reasonableness by the Interstate Com- 
merce Commission, wbere It is slio\yn tliat thelr enforcement would re- 
ïult In irréparable Injury to complalnants. 
[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 34.»] 

4. COTJBTS (§ 289*)— JUBISDICTION OF FEDEBAL COUETS^SuITS ABISINQ tjNDEB 

Interstate Commerce Act. 

The fédéral courts bave exclusive jurisdletion of ail suits arising un- 
der the Interstate commerce act (Act Feb. 4, 1887, c 104, 24 Stat. 379 [U. 
S. Oomp. St 1901, p. 3154]) and Its amendments. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 830; Dec. Dlg. { 
289.*] 

5. CoTJKTs (I 271*) — Fedebal Courts— District of Suit. 

The provision of section 1 of the fédéral judiciary acts of 1887 and 
ISaS (Act March 3, 1887, c. 373, 24 Stat. 552 [U. S. Comp. St. 1901, p. 
5<iSi, and Act Aug. 13, 1888, c. 806, 25 Stat. 433 [U. S. Oomp. St 1901, p. 
508)) relatlng to the Circuit and District Courts, that "no suit shall be 
brougUt in either of said courts agalnst any person by any original pro 
ce.ss or proceeding In any other district than that whereof he is an In- 
habitant," does not apply to suits of which such courts are given exclu- 
sive Jurisdletion; and a suit to enjoin railroad companies from establlsh- 
Ing and enforcing unreasonable rates in violation of the Interstate com- 
merce act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St 1901, 
p. 31.54]) is of such character and may be maintained In any district In 
which the défendants can be found. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. § 810 ; Dec. Dig. f 
271.*] 

8. CdURTs (§ 328*) — Jubisdiction of Fedebal Courts— "Matteb in Dispute." 

In a suit to enjoin railroad companies from establishiug a new sched- 
ule of rates, the matter In dispute Is the rlght of the défendants to en- 
force such proposed rates, and, where the value of such rlght exceeds 
$2,000, a fédéral Court bas jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 890-890; Dec. 
Dlg. I 328.» 

For other définitions, see Words and Phrases, vol. 5, pp. 4414, 4415 ; vol. 
8, p. 77ia 

Jurisdletion of Circuit Courts as determined by the amount in contro- 
vei'sy, see notes to Auer v. Lombard, 19 C. C A. 75; Teunent-Strlbling 
Shoe Co. V. Roper, 36 C. C. A. 459.] 

Appeal from the Circuit Court of the United States for the Western 
District of Washington. 

The appeal in thls case Is taken from a temporary Injunction order made 
In a case in whIch the appeilees herein, consisting of a number of corpora- 
tions and persons engaged In the lutnber and shingle business in the states 
of Washington and California, brought their bill against the Northern Pacifie 
Railway, a corporation of the state of Wisconsin, the Great Northern Rail- 
way Company, a corporation of the state of Iilinnesota, the Chicago, Burling- 
ton & Quincy Railroad Company, a corporation of the state of lowa, the Ore- 
gon Railroad & Navigation Company, a corporation of the state of Oregon, 
the Oregon Short Llne Railroad Company and the Union Pacific Railroad 
Company, corporations of the state of Dtah, each of which corporations, the 
bill alleged, was engaged in business wlthin the district In which the suit waa 
brought The bill alleged In substance that the appellants are common car- 
riers engaged in commerce between the states, and as such had the power, by 
concurrence of action, to absolutely flx and maintain rates on lumber and for- 
est produets from points wlthin the state of Washington to eastem and south- 
ern destinations In other states ; that the Interests controlllng the Great North- 
ern Railway Company also dominate and control the Northern Pacific Rail- 
way Company, and that thèse two dominate and control the Chicago, Burling- 

*For oUiei.<='B<sB8 se» same topic & J numbeb In Dec. & Am. Dlge. 1907 to date, & Rep'r Indexes 
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ton & Qiilncy Railroad Company through the ownershlp of its capital stock, 
80 that there is no compétition between sald lines ; that the Union Pacific 
Raiiroad Company dominâtes and contrôla the Oregon Railroad & Navigation 
Company and the Oregon Short Llne Railroad Company by virtue of owner- 
shlp of the stock of said two companles, so that there is no compétition be- 
tween said Unes; that, in maklng freight rates from the Pacific Northwest 
to the East, ail of sald lines act in concert through the médium of the Trans- 
continental Freight Bureau ; that the flrst group of railroad companies so 
meutloned are designated in the blll the "Hill Lines," and the second group, 
the "Harriman Lines" ; that sald corporations hâve filed wlth the Interstate 
Commerce Commission and hâve published, to take efCect on November 1, 1907, 
a revised tariff of rates on Imnber and other forest products from the state 
of Washington and other Northwestern points of origin to Eastern and South- 
eastern destinations In other states, whereby sueh rates are to be advanced 
10 cents a hundred pounds to eastern destinations and 5 cents a hundred 
pounds to certain Southeastem destinations; that said rates will go Into ef- 
fect on November 1, 1907, unlees restrained by the court; that in promulgat- 
Ing said tarifiC the said railroad companies hâve combined, conspired, and 
agreed to enormously advance the rates, and that such advance is made in 
restraint of Interstate trade and in violation of the act of Congress of July 
2, 1890, e. 647, 26 Stat 209 (U. S. Comp. St 1901, p. 3200), known as the "Sher- 
nïan Anti-Trust Act," and of acts amendatory thereof ; that said increase in 
rates is unjust, unreasonable, and In violation of section 1 of the act of Con- 
gress of February i, 1887, c. 104, 24 Stat 379 (U. S. Comp. St. 1901, p. 3154), 
known as the "Act to regulate commerce," and the acts amendatory thereof; 
that the Great Northern Railway Company and the Northern Pacific Railway 
Company, In connection with other participating carriers, hâve filed with the 
Interstate Commerce Commission, to take effect November 1, 1907, a revised 
tariff of rates on lumber and other forest products from the state of Wash- 
ington and other Northwestern points of origin, to Porthill, Idaho, and to 
Gateway, Sweet Grass, and Butte, Mont, and intermediate points, and to Sher- 
wood, Crosby, Maxbass, Antler, Bimseith, St John, Hansboro, Sarles, Hanna, 
Walhallo, Neche, Ojata, Argusville, Colfax, and Hankinson, N. D., and inter- 
mediate points, whereby the prevailing rates are to be greatly advanced; that 
such rates will go into effect unless restrained by the order of the court ; that 
said advances in rates are unjust, unreasonable, and arbitrary, and in viola- 
tion of the Sherman anti-trust act, and of the act to regulate commerce. The 
bill charges, upon information and belief, that an agreement and understand- 
ing exists between the HUl lines and the Harriman Unes, whereby the North- 
west Pacific Ooast territory is parceled between them for transportation pur- 
poses, and that, in pursuance of such agreement and understanding, neither 
will invade the territory of the other; that upon shipments of lumber orlg- 
Inating in the territory of the one, to be transported over the lines of the oth- 
er, a large if not prohibitive differential in rates is exacted, so that practi- 
cally each dominâtes the transportation from points within its own territory, 
and names the rate to be exacted therefrom ; that the advance in rates an- 
nounced to become effective on November 1, 1907, was brought about by agree- 
ments and imderstandings between said Hill and Harriman lines in suppres- 
sion of compétition and for their mutual advantage, without regard to the 
rights and interests of the public ; that the appellees and others engaged in 
the lumber business in the state of Washington hâve invested in plaut, ma- 
chinery, equipment, and appurtenances §100,000,000, not including the value of 
the material on hand, logs, standing timber or tiraber lands, and that more 
than 90,000 persons are directly engaged In sald industry, the annual pay roll 
whereof exceeds $60,000,000, and that approximately 200,000 people are direct- 
ly dépendent upon said industry; that the annual output of lumber exceeds 
$65,000,000, and the annual output of shingles exceeds $17,000,000; that the 
freight paid annually on shipments from the points in the state of Washing- 
ton to be transported to other states approxlmates $25,000,000 ; that a large 
part of such investment in the lumber industry was made upon faith that the 
existing rates of freight to the consuming maikets would not be Increased, 
but rather decreased, and the appellees allège on information and belief that 
the rates generally in the United States on the average of ail trafiic hâve heen 
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reduced 20 per cent. In the last 20 years, and allège that the existing rates 
on lumber were voluntarily establislied by the caniers in the year 1893, and 
ever slnce hâve been continuously lu effect. The bill sets up the présent tar- 
ife as it has existed for 14 years, vind allèges that under such rates it is dlf- 
flcult for the lumber manufacturers of Washington to comijete in the markets 
wlth similar products, and that only In the highest grades on the marlcet, un- 
der sald rates, ean they move their produet to consuming territories in oth- 
er States, The bill allèges that not only are the existing rates greater than 
a large part of the trafflc can bear, but that under said rates the appellants 
hâve greatly prospered. The bill then sets forth in détail the proportion of 
tonnage of forest products to other products earrled by said rallroad compa- 
nies under the présent rate, and allèges that dividends hâve been paid by said 
companles in addition to operating expenses, flxed charges, a large amount of 
interest on bonds and indebtedness, and large expenditures for improvenienfs, 
and that the tonnage on forest products constitute 17.33 per cent, of tbeir en- 
tlre tonnage, and has paid 27.80 per cent, of the entire gross earnings of the 
Great Northern Railway Company; that the proposed advanee in rates will 
greatly injure, and to a large extent destroy, the lumber industry In the state 
of "Washington, and will woTk. irréparable injury to the appellees and others 
engagea In the business in that state and in the Northwest Pacilîc Ooast, as 
well as cause serions détriment to the publie Interests ; that the advanee wlU 
amount to $48 a car on lumber and $36 a car on shingles to St. Paul, Den- 
ver, Chicago, and other Eastern markets, whlch is excessive, unreasonable, and 
unjust, and more than the trafflc can bear; that the proposed advanced rates 
will force the mllls to shut down ; that the appellees hâve no remedy at law ; 
that the Interstate Commerce Commission has no jurisdiction to afford relief 
in the premises until after the threatened advanee in rates shall hâve gone 
into effect, and the reasonableness thereof sliall hâve been Investigated and 
determined by said commission, and that in the meantime the advanee In rates 
would drive the appellees out of competing markets, disrupt the established 
trade régulations of the appellees, and force them to shut down their lum- 
ber mills or to make enoirmous sacrifices in the disposition of their produet, 
which injury is irréparable, and incapable of pecuniary estimation. 

The bill was flled on October 1, 1907. On October 31, the Circuit Court made 
an order holding in abeyance certain motions and pleas to the jurisdiction of 
the court over the parties défendant, and enjolning the appellants, until the 
further order of the court, from puttlng into effect the advanced rates or any 
rates in advanee of the présent established rates, and directing that the ap- 
pellees exécute to the appellants a bond with good and sufficient surettes in 
the sum of $250,000 to indemnlfy them from loss, cost, and damages by rea- 
son of the injunction, in case said advanee in rates should finally be beld to 
be reasonable, or in case rates In excess of the existing tarife should be es- 
tablished by the Interstate Commerce Commission. 

James B. Kerr and W. W. Cotton, for appellants. 

Wimbish, Watkins & EUis and Austin E. Griffiths, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellees moved to dismiss the appeal on the grounds, first, that juris- 
dictional questions only are presented, and that therefore, if the order 
is appealable, the appeal lies to the Suprême Court alone ; and second, 
that the order appealed from was made ex parte and not upon "a hear- 
ing in equity," and is therefore not appealable. To the first ground of 
the motion, the answer is, that by the act of April 14, 1906, c. 1627, 
34 Stat. 116 (U. S. Comp. St. Supp. 1907, p. 209), amending the sev- 
enth section of the act of March 3, 1891, c. 517, 26 Stat. 828 (U. S. 
Comp. St. 1901, p. 550), to establish the Circuit Courts of Appeals, 
appellate jurisdiction is given to this court from an interlocutory or- 
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der or decree granting or continuing an injunction or appointing a 
receiver "in any cause," whereas before such amendment the law had 
permitted such an appeal only in "a cause in which an appeal from a 
final decree may be taken under the provisions of said act to the Cir- 
cuit Court of Appeals." The amendment enlarges the right of ap- 
peal from such interlocutory orders and extends it to "any cause," 
causes in which the jurisdiction of the court is the sole question in- 
volved, as well as other causes. Grainger v. Douglas Park Jockey 
Club, 148 Fed. 513, ^8 C. C. A. 199. 

Nor is the appeal subject to dismissal on the ground that the order 
appealed from was not had upon a "hearing in equity." After the bill 
had been filed, the court, on October 1, 1907, issued an order upon the 
défendants therein to show cause on October 29th why the injunction 
should not issue as prayed for, and directed that a copy of the bill and 
of the order be served upon each of the défendants in the suit at least 
five days before the day so "set for the hearing." The injunction 
order made on October 31st recites that the cause came on to be heard, 
pursuant to said rule to show cause, that the complainants appeared 
by their counsel, that the défendants appeared specially by counsel 
to move for the dismissal of the bill on the ground that they were 
corporations foreign to the state of Washington, and were entitled to 
be sued only in the Circuit Court of the United States for the district 
of which they were respectively inhabitants, and that they also appear- 
ed specially to file pleas to the same efïect. It recites further that the 
court heard arguments upon the complainant's application for an in- 
junction, and arguments of the counsel for the défendants as amici 
curise. This sufficiently shows that there was "a hearing in equity," 
such as the act of April 14, 1906, contemplâtes. The défendants to 
the bill each had notice and opportunity to appear and présent ail ob- 
jections to the issuance of the injunction order, and we may assume 
that their counsel as amici curias did présent every available objec- 
tion. This view of the statute is in harmonv with our décision in 
Pacific Northwest Packing Co. v. Allen, 109 Fed. 515, 48 C. C. A. 521. 
The motion to dùsmiss will be denied. 

Had the Circuit Court jurisdiction of the subject-matter of the suit? 
The Constitution déclares that the judicial power of the United States 
shall extend to ail cases in law and eciuity arising under the Con.stitu- 
tion and the laws of the United States. Bv the terms of section 23 
of the Interstate Commerce Act (Act Feb.'4. ISS"?, c. 104, 24 Stat. 
387 [U. S. Comp. St. 1901, p. 3170]), existing légal remédies were 
expressly preserved. Prior to its enactment, the équitable jurisdiction 
to enjoin excessive charges and discriminations by common carriers 
on the ground that the wrong was a constantly recurring one, for 
which there was no adéquate remedy at law, was generallv recognized. 
High on Injunctions, § 616; Menacho v. Ward (C. C) 27 Fed. 529; 
Southern Express Co. v. Memphis. etc., Rv. Co. (C. C.) 8 Fed. 799; 
Coe V. Louisville & Nashville R. Co. (C. C.) 3 Fed. 775 ; Vincent v. 
Chicago & A. R. Co., 49 Ih. 33 ; American Coal Co. v. Consolidation 
Coal Co., 46 Md. 15 ; Rogers L. & M. Works v. Erie Ry. Co., 30 N. 
J. Eq. 379. The question hère is whether by implication the équitable 
remedy is, by the Interstate commerce act, held in abeyance and post- 
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poned until after the proposed future rate shall hâve gone into effect, 
and the Interstate Commerce Commission shall hâve passed upon the 
question of its reasonableness. The appellants claim that such is the 
purport of the décision in Texas & Pac. Ry. Co. v. Abilene Cotton Oil 
Co., 204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553. In that case it 
was held that a shipper cannot maintain an action at common lav^^ in 
a state court to recover damages by reason of excessive and unrea- 
sonable freight rates exacted on interstate shipments, where the rates 
charged were those which had been duly fixed by the carrier under 
the provisions of the act, and had not been found to be unreasonable 
by the Interstate Commerce Commission, and that the commission was 
intended to afford an effective and comprehensive means for redress of 
ail wrongs resulting from unjust discriminations and undue préfér- 
ences. In the course of the opinion, the court, after pointing out the 
fact that the judgment of a court based on a complaint by a shipper 
without previous action by the commission would give rise to a change 
of the schedule rate and resuit in the destruction of the act and the 
remédiai provisions which it afforded, said: 

"For if, without previous action by tlie commission, power miglit lie exert- 
ed by courts and Juries generally to détermine tlie reasonableness of an es- 
tablished rate, it would foliow that, unless ail courts reached an identical con- 
clusion, a uniform standard of rates in the future would be impossible, as 
the standard would fluctuatp and vary, dépendent upon the divergent conclu- 
sions reached as to reasonableness by the varions courts e^Ued upon to con- 
sider the subject as an original question. Indeed the récognition of such a 
right is wholly inconsistent with the administrative power conferred upon the 
commission, and with the duty, which the statuts casts upon that body, of 
seeing to it that the statutory re(iuirement as to unlformlty and equality of 
rates is observed. Equally obvious is it that the existence of such a power in 
the courts, independent of prior action by the commission, would lead to fa- 
voritism, to the enforcement of one rate in one Jurisdiction and a différent 
one in another, would destroy the prohibitions against préférences and dis- 
crimination, and afford, moreover, a ready means by which, through collusive 
proceedings, the wrongs which the statute was intended to remedy could be 
successfully inflicted. Indeed no reason can be perceived for the enactnient 
of the provision endowing the administrative tribunal, which the act created, 
with power, on due proof, not only to award réparation to a particular ship- 
per, but to command the carrier to desist from violation of the act in the fu- 
ture, thus compelling the altération of the old or the flling of a new schedule, 
conformably to the action of the commission, if the power was left in courts 
to grant relief on complaint of any shipper, upon the theory that the estab- 
lished rate could be disregarded and be treated as unreasonable, without réf- 
érence to previous action by the commission in the promises. This nmst be. 
because, if the power existed In both courts and the commission to orlginally 
liear complaints on this subject, there might be a divergence betwcen the ac- 
tion of the commission and the décision of a court. In other words, the es- 
tabli.shed schedule might be found reasonable by the commission in the flrst 
instance and unreasonable by a court acting originally, and thus a conflict 
would arise w'hich would render the enforcement of the act imiwssible." 

The décision leaves untouched the question whether or not a shipper 
may, since the passage of the act to regulate commerce, resort to equity 
to enjoin the promulgation of a new schedule of rates which are alleged 
to be unreasonable, extortionate, and ruinous to the shipper's business. 
That this is so is expressly recognized bv the subséquent décision of 
the court in Southern Railway Co. v. Tift, 206 U. S. 428, 27 Sup. Ct. 
709, 51 ly. Ed. 1061. In that case the court had under review a de- 
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cision of the Circuit Court of Appeals for the Fifth Circuit, affirming 
the decree of the Circuit Court for the Southern District of Georgia in 
Tift et al. v. Southern Raihvay et al. (C. C.) 123 Fed. 789, 138 Fed. 
753. An original bill had been filed by Tift and others to enjoin an 
advance in freight rates which was to be made effective shortly there- 
after. A temporary restraining order was issued. It was subsequent- 
ly dissolved, however, and the court, while sustaining its jurisdiction 
to entertain the bill, ruled that in case the rate complained of should 
be enforced, and the compîainants should make application to the 
Interstate Commerce Commission to redress their alleged grievances, 
the court would thereafter entertain a renewed application on the rec- 
ord so made, and such appropriate additions thereto as might be pro- 
posed by either party, that the enforcement of such rates be enjoined 
pending the investigation of the commission unless otherwise ordered, 
and that, on présentation to the court of the report of the commission, 
such further action might be taken as would be conformable to law 
and the principles of equity. The compîainants thereupon filed their 
pétition before the Interstate Commerce Commission, and, upon the 
issues framed in answer thereto and the testimony adduced, the com- 
mission found that the advance in rates was not warranted and was 
unreasonable and unjust. Thereafter the compîainants presented a 
pétition to the Circuit Court stating the substance of the findings of 
the commission, and presenting a copy of its report and opinion. The 
défendants answered the pétition, and the complainant filed also a 
supplemental bill to obtain restitution of the excess of rates charged 
over those which it was alleged were reasonable. It was stipulated 
by counsel for the respective parties that the testimony taken before 
the Interstate Commerce Commission be filed in the case subject only 
to objections to its relevancy. Other testimony was taken, and the 
Circuit Court decreed that tlie advance in rates was excessive, unrea- 
sonable, and unjust, and in violation of the provisions of the act to 
regulate commerce, and enjoined the défendants from enforcing the 
same. It will be seen that, while that case in its beginning was parallel 
with the case at bar, it became in its progress essentially variant there- 
from in that it was finally heard and decided upon a pétition presented 
to the court after the Interstate Commerce Commission had acted up- 
on the question of the reasonableness of the advanced rates. In the 
Suprême Court, however, the appellants, who were the défendants in 
the court below, renewed the objections which they had urged to the 
jurisdiction of the Circuit Court to entertain the original bill for the 
injunction. As to those objections, the Suprême Court said: 

"In the case at bar, however, there are assigrnieuts of error based on the 
objections to the .lurisdiction of the Circuit Court. Thèse miîïht présent s«ri- 
ous questions iu view of our décisions in Texas & Pacific Riiilroad Company 
V. Abilene Cotton Oil Company, 204 U. S. 420, 27 Sup. Ct. a.JO, 51 L. Ed. TiTii, 
upon a différent record than that before us. We are not requirod to say, how- 
ever, that, because an action at law for damages to recover unreasonable rates 
which bave been exacted in aceordance with tlie schedule of rates as filed is 
forbidden by the Interstate commerce act, a suit in equity is also forbidden 
to prevent a fliing or enforcement of unreasonable rates or a change to un- 
just or unreasonable lates. The Circuit Court granted no relief prejudicial 
to appellants on the original bill. It sent the parties to the Interstate Com- 
merce Commission, wbere, upon sufflelent pleadings identlcal with those be- 
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fore the court, and upon testimoiiy addticed upon the issues made, tlie déci- 
sion was adverse to the appellants. Tliis action of tlie commission, witli its 
flndings and conciusions, was presented to tlie Circuit Court, and it was up- 
on thèse in elïect the decree of tlie court was reudered." 

This language of the opinion must be deemed to hâve been used 
advisedly and with the approval of ail the members of the court who 
participated in the décision. Evidently its ptirpose was to make it 
clear that the question of the jurisdiction of a Circuit Court to enter- 
tain such a bill as is hère before us was not presented and had not 
been adjudicated in the Abilene Cotton Oil Company Case, and that 
its décision was not deemed essential to the disposition of the case then 
before the court. So far as the Suprême Court is concerned, there- 
fore, the question now under considération is an open one. 

Upon a careful considération of the interstate commerce act, we find 
no ground on which to say that it impliedly dénies the équitable juris- 
diction to enjoin a threatened injury such as is alleged in the bill 
in the présent case. It is true that the courts hâve no power to pro- 
nounce an interstate rate unreasonable or to déclare what is a rea- 
sonable rate, but this is not to say that a court of equity may not en- 
join the enforcement of a threatened ruinons schedule of rates which 
is proposed to be adopted in the future. If such is the effect of the 
act, we hâve the anomalous situation of a threatened irréparable injury 
for which there is no remedy, for the Interstate Commerce Commis- 
sion has no power to enjoin a proposed unreasonable new schedule of 
rates. Interstate Commerce Commission v. Raihvav Co., 167 U. S. 
479, 17 Sup. Ct. 896, 42 L. Ed. 243. To what doés the réservation 
of légal remédies in section 23 of the act refer if not to such a remedy 
as this ? The case calls for the exercise of a power which is inhérent 
in a court of chancery, the power to enjoin a proposed unlawful act. 
The exercise of that power does not invade the province of the Inter- 
state Commerce Commission. It prohibits the enforcement of an al- 
leged unreasonable rate only until the commission shall bave had time 
and opportunity to adjudge the question of its unreasonableness. To 
aiïord such relief is not to fix rates or to change existing rates, or to 
décide on the reasonableness of established rates, or in any way to 
interfère with the functions of the Interstate Commerce Commission, 
nor does it resuit in the confusion or dérangement of rates so for- 
cibly pointed out as the ground of décision in the Abilene Cotton Oil 
Case. Such has been the décision of the fédéral courts in every case 
in which the question has arisen. Tift v. Southern Ry. Co. (C. C.) 
123 Fed. 789 ; Jewett Bros. & Tewett v. Chicago, M. & St. P. Ry. Co. 
(C. C.) 156 Fed. 160; M. C. Kiser Co. v. Central of Georgia Ry. Co. 
(C. C.) 158 Fed. 193. 

Further objection to the jurisdiction is presented in the argum.ent 
that to aiïord the relief granted the appellees herein is to make dis- 
criminatory rates, since the court can act only as between the parties 
to the suit, and the resuit of its successful termination would be to 
give the appellees better rates than others similarly situated. The an- 
swer to this is that ail persons subject to the payment of the advanced 
rate may, if they choose, obtain the benefîts of the order by complying 
with its conditions. The injunction makes no discrimination. It sus- 
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pends the collection of the increased rate pending the décision of the 
question of its lawfulness, upon security that the carrier shall not suf- 
fer ultimate loss. 

It is earnestly insisted that the court below had no jurisdiction of 
the défendant corporations which were not inhabitants of the district 
in which the suit was brought, for the reason that the judiciary acts of 
March 3, 1887 (Act March 3, 1887, c. 373, 24 Stat. 552 [U. S. Comp. 
St. 1901, p. 508]), and August 13, 1888 (Act August 13, 1888, c. 
8G6, 25 Stat. 433"[U. S. Comp, St. 1901, p. 508]), provide that no civil 
suit shall be brought before either the Circuit Court or the District 
Court "against any person by any original process or proceedingin 
any other district than that whereof he is an inhabitant." The In- 
terstate commerce act was passed at a time when the judiciary act of 
1875 (Act March 3, 1875, c. 137, 18 Stat. 470 [U. S. Comp. St._ 1901, 
p. 508] ) , was in force. Under that act a cause cognizable in the 
fédéral courts could be brought against a défendant in any district 
wherein he might be found at the time of serving process. The acts 
of 1887 and 1888, being limited to actions of which there is concurrent 
jurisdiction in state courts, do not apply to an action in which the féd- 
éral jurisdiction is exclusive. United States v. Mooney, 116 U. S. 
104, 6 Sup. Ct. 304, 29 L. Ed. 550 ; Atkins v. Disintegrating Co., 18 
Wall. 272, 21 L. Ed. 841; In re Hobonst, 150 U. S. C53, 14 Sup. Ct. 
221. 37 L. Ed. 1211; United States v. Standard Oil Co. (C. C.) 153 
Fed. 290 ; Southern Pac. Co. v. Earl, 82 Fed. 690, 27 C. C. A. 185 ; 
Westinghouse Air Brake Co. v. Great Northern Ry. Co., 88 Fed. 258, 
31 C. C. A. 525. We hâve to inquire, therefore, whether the présent 
suit is of a class of cases of which the state courts would hâve concur- 
rent jurisdiction. The case is clearly one which présents a fédéral 
question. It arises under the Constitution and laws of the United 
States. Its purpose is to compel compliance with the provisions of the 
Interstate commerce act, and its correct décision dépends upon the con- 
struction of that act. In re Lennon, 166 U. S. 548, 17 Sup. Ct. 658, 
41 L. Ed. 1110; Toledo, A. A. & M. Rv. Co. v. Pennsylvania Co. 
(C. C.) 54 Fed. 730, 19 L. R. A. 387. ît seems clear also that the 
jurisdiction of the fédéral courts over such a case must be exclusive. 
It is true that the remedy hère sought is not one of those which are 
expres.sly provided for by the terms of the act. The act makes spécial 
provision for but two remédies, an appeal to the Interstate Commerce 
Commission and an action at law to recover damages for violation 
of the provisions of the act, which action, it is declared, shall be 
brought in "any District or Circuit Court of compétent jurisdiction." 
That the fédéral courts hâve exclusive jurisdiction of such actions bas 
been held -in Van Patten v. Chicago, M. & St. P. R. Co. (C. C.) 74 
Fed. 981, and Sheldon v. Wabash R. Co. (C. C.) 105 Fed. 785. The 
express provision of the act for an action at law to recover damages 
should not bave the effect to exclude resort to other remédies unless 
the intention so to do is manifestly expressed. In the act of August 
7, 1888, c. 772, 25 Stat. 382 (U. S. Comp. St. 1901, p. 3583), requiring 
ail railroads subsidized by the United States to maintain and operate 
telegraph lines, for governmental and other purposes, the only remedy 
expressly given was the right to bring mandamus to enforce the prcH 
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visions of the act; but it was held in Unîted States v. Union Pacific 
Railway, 160 U. S. 1, 50, 16 Sup. Ct. 190, 40 L. Ed. 319, tliat the 
remedy so afforded was not exclusive, and that the United States was 
entitled to resort to equity for other and further appropriate rehef. 
The existence of other remédies to enforce the provisions of the in- 
terstate commerce act is not left to imphcation. Not only is there no 
inhibition of other remédies in the interstate commerce act, but in 
section 32 there is express provision for the conservation of existing 
remédies. This can only mean that it was the intention of Congress 
to permit recourse to ail appropriate remédies not inconsistent with 
the scheme and purpose of the act, for the protection of rights ac- 
corded by the act and the redress of wrongs arising thereunder. Prior 
to the adoption of the interstate commerce act, the state courts had 
no jurisdiction over interstate rates, for the fundamental reason that 
no State had the power through any department of its government to 
regulate commerce with other states. The only courts named in the 
act to which recourse may be had in actions at law to recover damages 
are the District and Circuit Courts of the United States. It must hâve 
been the intention of the act to give to those courts exclusive jurisdic- 
tion of ail cases arising under it. "It is manifest," said Justice Story, 
"that the judicial power of the United States is unavoidably, in some 
cases, exclusive of ail state authority, and, in ail others, may be made 
so at the élection of Congress." Martin v. Flunter, 1 Wheat. 304, 337, 
4 L. Ed. 97. The whole of the reasoning in the Abilene Cotton Oil 
Case, upon which the court reached the conclusion that no court may 
award damages for unreasonable rates until the Interstate Commerce 
Commission shall hâve adjudged them unreasonable, applies against 
the interférence by state courts by injunction against the enforcement 
of proposed illégal interstate rates. Por if one of the courts of a state 
might adjudge interstate rates unreasonable and enjoin them, other 
courts of the same or of another state might reach a contrary conclu- 
sion, resulting in the confusion and conflict which the Suprême Court 
said would be destructive of the purposes of the act. That objection 
does not apply to the exercise of the jurisdiction of a fédéral court. 

T'ie appellants rely on In re Keasbey & Mattison Co., 160 U. S. 221, 
16 Sup. Ct. 273, 40 E. Ed. 402, to sustain their contention that the 
provisions of the acts of 1887-1888 limiting the place of suit to the 
district whereof the défendants are inhabitants, is applicable to the 
présent case. But in that case those provisions were held to be ap- 
plicable for the reason that the jurisdiction of the fédéral courts in 
that class of cases was concurrent and not exclusive. The case was 
an original proceeding in the Suprême Court for mandamus to the 
judges of the Circuit Court for the Southern District of New York, 
requiring them to take jurisdiction of a suit brought against a corpora- 
tion created under the laws of the state of Massachusetts for infringe- 
ment of a trade-mark under the act of 1881 (Act March 3, 1881, c. 
138, 21 Stat. 502 [U. S. Comp. St. 1901, p. 3401]), providing for 
the registration in the Patent Office of trade-marks used in commerce 
with foreign nations or with Indian tribes, and providing for an ac- 
tion for damages, or a suit in equity to protect such trade-mark in any 
court hâving jurisdiction over the person guilty of such unlawful act, 
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and giving to the courts of the United States original and appellate 
jurisdiction in such cases without regard to the amount in controversy. 
The décision was expressly based upon the ground that the act did 
npt assume to take away or impair the jurisdiction which the courts 
of the several states always had over suits for infringement of trade- 
marks. 

Objection is made to the jurisdiction on the ground that it does not 
appear from the bill that the necessary jurisdictional amount is in 
controversy. The bill allèges that the matter in controversy "exceeds, 
exclusive of interest and costs, the sum and value of $3,000." In 
Wetmore v. Rymer, 169 U. S. 115, 18 Sup. Ct. 293, 42 L. Ed. 682, it 
was held that a suit cannot properly be dismissed by a Circuit Court 
as not involving a controversy of an amount sufficient to come within 
its jurisdiction unless the facts appear upon the record to create a 
légal certainty of that conclusion. In Lee v. Watson, 1 Wall. 339, 17 
L. Ed. 557, it was said : 

"By 'matter In dispute" Is meant the subject of the litigation — the matter 
for which the suit is brought vind upon which issue is jolned, and lu relation 
to which jurors are called and wituesses examined." 

The matter in dispute in the présent suit is the right of the ap- 
pellants to enforce a proposed schedule of rates. Railroad Co. v. 
Ward, 2 Black, 485, 17 L. Ed. 311. In principle the case is similar to 
Washington Market Co. v. Hoffman, 101 U. S. 118, 25 L. Ed. 782, 
a suit in which a number of complainants whose several interests did 
not equal the jurisdictional amount sought to enjoin the market Com- 
pany from interfering with their right to occupy their respective 
stalls. The court said: 

"The case Is one of two hundred and six complainants suing jointly. Thf 
decree Is a single one In favor of them ail and in déniai of the right claimed 
by the eompany, which is of far greater value than the sum which, by the 
act of Congress, Is the limit below which an appeal is not allowable." 

In Brown v. Trousdale, 138 U. S. 389, 11 Sup. Ct. 308, 34 L. Ed. 
987, the complainants were taxpayers who sought to restrain the col- 
lection of interest and principal on bonds alleged to hâve been unlaw- 
fully issued by the county. The court said: 

"The rule applicable to plaintiffs each claiming under a separate and dis- 
tinct right in respect to a separate and distinct liability and that contested 
by the adverse party ia not applicable hère." 

So in City of Ottumwa v. City Water Supply, 119 Fed. 315, 56 C. 
C. A. 219, 59 L. R. A. 604, in a suit by a taxpayer to enjoin the city 
from issuing bonds, it was held that the power of the city to issue 
such bonds is the matter in dispute for the purpose of ascertaining the 
amount or value in controversy, and not the tax to which the com- 
plainant would be subjected. Other cases in point are Texas & P. 
Ry. Co. v. Kuteman, 54 Fed. 548, 4 C. C. A. 503 ; American Fisheries 
Co. V. Lennen (C. C.) 118 Fed. 869. But if it is necessary that the 
bill aver the requisite amount in controversy as to each complainantj 
it is évident from the facts stated that such an averment can be made 
by amendment, and its absence from the bill is not ground for reversing 
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the injunction order. Giles v. Harris, 189 U. S. 475, 485, 23 Sup. Ct. 
o39. 47 L. Ed. 909; Puller v. Montague, 59 Fed. 212, 8 C. C. A. 100. 
The order appealed from is affirmed. 

NOTE. — The followlng is the opinion of Hanford, District Judge, on tlie mo- 
tion to dismlss: 

IIANFORD, District Judge. Tliis suit is by individuals and corporations, 
wlio are cltlzens of Wasliington and Oalifornla, against six raiiroad corpora- 
tions engaged in Interstate commerce, incorporated, respectively, in tlie states 
of Minnesota, Wisconsin, lowa, tJtah, and Oregon. Ttie object of tbe suit is 
to obtain a decree restraining tlie défendants from putting into efflect a new 
scliedule of rates on luniber to be carried from this state to points of destina- 
tion in the several states of the Mississippi Vallej', which schedule increases 
the rates heretofore charged for similar services, and is alleged in the bill 
of complaint, to be unfair, excessive, and discriminatory. Bach of the défend- 
ants has appeared specially to contest the jurisdlction of the court, and the 
case has been submitted upon motions to dismiss the suit for lacli of jurisdic- 
tion. 

Jurisdiction cannot be maiutained on the ground of diversity of citizenship, 
because the coniplalnants are not ail citizens nor inhabitants of the state of 
Washington, and ail of the défendants hâve their légal domiciles In states oth- 
er than the state of Washington. Smith v. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 
33 D. Ed. 635; Shaw v. Quincy Mining Co., 145 U. S. 444, 12 Sup. Ot. 935, 36 
If. Ed. 768. It is the opinion of the court, however, that the Jurisdiction rests 
firmly and safely upon the ground that the suit is one arising under the laws 
of the United States, and that the restrictive clauses of the statute deflning 
the jurisdiction of the United States Circuit Court are not applicable. This is 
so because the bill of complaint by positive and spécifie averments accuses the 
défendants of havlng entered into a combination to suppress compétition in 
violation of the act of Congress commouly referred to as the "Sherman Anti- 
Trust Law," the fourtli section of which provides: The several Circuit Courts 
of the United States are Invested with jurisdiction to prevent and restrain vio- 
lations of this act. And section 5 provides: Whenever it shall appear to the 
court before which any proceeding under section 4 may be pending that the 
ends of justice require that other iiarties shall be brought before the court, 
It may cause them to be summoned, whether they réside in the district in 
which the court is held or not. Act July 2, 1800, c. 647, 26 Stat. 209 (U. S. 
Comp. St. 1901, p. 3201). 

Hère we hâve a suit, the object of which Is to prevent and restrain viola- 
tions of this law, and in express terms the law invests this court, as a Circuit 
Court of the United States, with power to grant the préventive relief which 
the complainants hâve sued for. The défendants say that they cannot be sued 
in this district because they are not inhabitants of the district; but the law 
provîdes that, when justice requires it, parties may be brought before the 
court, whether they réside in the district or not, and certainly in this case jus- 
tice does require the présence of ail thèse défendants, because tliey are ac- 
cused of havlng entered into an unlawful agreement to Increase the cost of 
carrying on Interstate commerce, and a decree which sustains or annuls that 
agreement will afCect the pecuniary rights of every party to the agreement. 
Therefore they are ail entitled to hâve their day in court. They operate Con- 
necting Unes of railways traversing state boundaries, and, to obtain adéquate 
protection, exporters of lumber must brlng them ail into the same forum, in 
order to compel the carrier which receives a consignment in one state and the 
one which delivers it in another state to observe the same obligation with re- 
spect to the charge for the entire service. 

It is apparent that the objection which the défendants are urging hère might 
with equal propriety be urged to defeat the jurisdiction of any other Circuit 
Court in which a civil action may be Instituted to restrain the défendants 
from violating the anti-trust law by adhering to the alleged unlawful combina- 
tion. Therefore the clause of the jurisdiction statute which requires civil ac- 
tion to be coinmenced In the district of which the défendant is an Inhabitant, 
if applicable to this case, is antagonistic to the statute which confers jurisdic- 
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tîon. Tlie Suprême Court of tbe United States has decideû that the restrictive 
clause is not applicable when its effect Is destructive of jnrisdlction which the 
law conféra. In re Hohorst, 150 U. S, 653, 14 Sup. Ct. 221, 37 L. Ed. 1211. 

After deliberatic» and careful examlnatlon of the authorities to which 
my attention has been directed, it is my opinion that the jurlsdiction Is not 
doubtful. Therefore the several motions to dismlss will be denied. 



UNION PAC. R. CO. et al. v. OREGON & WASHINGTON LUMBER MFRS.' 

ASS'N et al. 

(arcuit Court of Appeals, Ninth Circuit October 5, 1908.) 

No. 1,525. 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 

James B. Kerr, W. W. Cotton, and W. D. Fenton, for appellants. 
A. B. Winfree, J. N. Teal, Wirt Minor, Thos. G. Greene, and H. M. 
Stephens, for appellees. , 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. This case is in ail respects similar to 
that of Northern Pacific Railway Company et al. v. Pacific Coast Lum- 
ber Manufacturers' Association et al. (just decided by this court) 165 
Fed. 1. It involves the same questions, and its décision is governed 
by the same principles. 

The decree appealed from is affirmed. 

ROSS, Circuit Judge (dissenting). This is an appeal from an in- 
terlocutory order enjoining the défendant railroad companies from 
collecting from the complainants in the court below the rates pre- 
scribed by the tariiï on file with the Interstate Commerce Commission 
covering the transportation of forest products from points within to 
points without the state of Oregon, or any rates on such traffic higher 
than the rates fixed by the tariffs which were superseded by the tariffs 
in question. The bill on which the injunction was granted was filed 
by varions corporations alleged to be engaged in the manufacture and 
sale of lumber, against the railroad companies that are appellants hère. 
The bill allèges that the complainants are corporations organized and 
existing under the laws of the state of Oregon, and that the incorpora- 
tion of the various défendant railroad companies is as follows: The 
Union Pacific Company and the Oregon Short Line Company under 
the laws of the state of Utah; the Southern Pacific Company under 
the laws of Kentucky; the Northern Pacific Company under the laws 
of Wisconsin; the Great Northern Railway Company under the laws 
of Minnesota ; the Burlington Company under the laws of lowa ; and 
the Oregon Railroad & Navigation Company, the Astoria & Columbia 
River Company, the Oregon & California and the Corvallis & East- 
ern Companies under the laws of Oregon. The bill allèges that ail 
of the complainants with the exception of the Oregon & Washington 
Lumber Manufacturers' Association are corporations engaged in the 
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manufacture and Interstate shipment of lumber, and that the manu- 
facturers' association is formed for the purpose of promoting the 
manufacture and sale of lumber, enlarging the market for its members, 
and securing suitable transportation routes and reasonable rates for 
the transportation of lumber from the Pacific Northwest to other 
points in the United States. It allèges that the défendants are common 
carriers, and that they, with other participating carriers, filed with 
the Interstate Commerce Commission, to become effective November 
1, 1907, a revised tariff of rates on lumber and forest products from 
Pacific Coast points to Eastern and Southeastern destinations in oth- 
er States, "whereby existing Interstate rates on said forest products are 
to be advanced on the first day of November, 1907, in various degrees, 
amounting substantially to ten cents a hundred pounds to what is 
known as the Denver, St. Paul and Chicago territories, seven and 
one-half cents per hundred pounds to St. Louis territory, and five cents 
per hundred pounds to Missouri River territory, and certain south- 
eastern destinations in other states. That other changes and ad- 
vances hâve been made in the rates on forest products from points 
and places in the state of Oregon to points and places in other states, 
ail of which will appear in said tariff, which is numbered S. R. 963, 
I. C. C. No. 850, which said complète and revised tariff of said de- 
fendants, and other carriers, showing the advanced rates on lumber 
and other products, announced to become effective November 1, 1907, 
is filed herewith." 

It is alleged that such increased rates will be exacted by the défend- 
ants on and after November 1, 1907, unless restrained by an order of 
the court, and that such rates were prepared, adopted, and filed by 
the défendants and the other participating carriers "in pursuance of a 
combination and conspiracy to stifle and destroy ail compétition among 
ail of said défendants respecting the transportation of forest products 
from the state of Oregon and other Northwest Pacific states, and to 
exact and extort an unreasonable and unjust compensation for the 
services performed in transporting said forest products, and to divert 
to the treasuries of said railway companies, through such unjust and 
unreasonable transportation tax, ail, or nearly ail, of the profits of the 
business of the complainants and others engaged in the manufacture 
of lumber in the state of Oregon and of the other Pacific Northwest 
states, without regard to the reasonableness of said rates or to the 
value of the service to be performed and the cost of transporting said 
products. That each and ail of said défendants well knew, at the 
time said tariff rates were agreed upon and adopted, that said rates 
were unjust, excessive, unreasonable, extortionate, prohibitive, and 
discriminatory rates for the transportation of the said lumber products 
from points and places in the state of Oregon and other states in the 
Pacific Northwest to the points and places in other states as set out 
in said tariff, and that the imposition of such advance was not and is 
not made necessary by reason of any exigencies of the business of 
any of the said défendants, or by reason of any condition connected 
therewith or with the transportation of said forest products and the 
services required with respect thereto ; that the imposition and collec- 
tion of said rates will render the business and plants of your orators 
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and those similarly situated in the state of Oregon and other points 
and places in the Pacific Northwest of but little value, and subject 
your orators to great and irréparable loss." 

It is alleged that the said advance in rates so announced to become 
effective on November 1, 1907, was "brought about by and is the re- 
suit of agreements and understandings between said 'Hill Lines' and 
'Harriman Lines' to suppress compétition and for their mutual ad- 
vantage, without regard to the rights and interests of the public, 
wherefore j-our orators submit that said agreements and understand- 
ings eliminate the élément of compétition and constitute a combina- 
tion in restraint of Interstate trade and in violation of said 'Act to pro- 
tect trade and commerce against unlawful restraint and monopolies,' 
approved July 2, 1890 (Act July 2, 1890, c. 647, § 1, 26 Stat. 309 [U. 
S. Comp. St. 1901, p. 3200]), and amendments thereto, and further 
resuit in imposing upon your orators and others engaged in the lum- 
ber industry an advance in rates which is arbitrary, unjust, unrea- 
sonable, and discriminatory both as to places and commodities, and sub- 
jects them also to undue and unreasonable préjudices and disadvan- 
tages in violation of said act of Congress entitled 'An act to regulate 
commerce,' approved February 4, 1887 (Act Feb. 4. 1887. c. 104, § 1, 
24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), and acts amendatory 
and supplementary thereto." 

It is alleged that the manufacture of lumber and other forest prod- 
ucts constitutes one of the largest and most important industries in 
the state of Oregon and in the Pacific Northwest ; that the complain- 
ants and others engaged in the lumber business in the state of Oregon 
hâve invested in plants, machinery, equipment, and appurtenances 
about $60,000,000, not including the value of material on hand, logs, 
standing timber, or timber lands ; that more than 50,000 persons in 
Oregon are directly engaged in that industry ; that the annual pav roll 
exceeds $30,000,000, and that approximately 100,000 people are di- 
rectly dépendent for their livelihood upon the said industry; that the 
annual output of lumber of Oregon exceeds 2,000,000,000 feet, of the 
value of about $30,000,000 at the mills ; that the amount of freight an- 
nually paid on rail shipments from points in the state to points in 
other States approximates $13,000,000, such estimâtes being based on 
the movement by rail of 600,000,000 feet of lumber, representing about 
30,000 car loads. It is alleged that a large part of the investment in 
the lumber industry in the state of Oregon was made upon the faith 
that the existing rates of freight to the consuming markets voluntarily 
placed in effect by ail said défendants would not be increased, but 
rather, in view of the fact that the gênerai trend of rates has been 
downward for a number of years, and of the marked increase in the 
tonnage of lumber, said rates would be decreased. 

The bill prayed for a final decree of injunction, and also for an in- 
junction pendente lite restraining the défendants from putting into 
efïect the tarifï in question. By an amendment to the bill, the com- 
plainants added thèse words : 

"Xour orators sliow that this is a civil cause in equity and the amount in 
controversy exceeds, exclusive of interest and costs, the sum or value of two 
thousand ($2,000) dollars." 
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_ Certain parties were also permitted to join the complainants by péti- 
tions in intervention. 

Upon a rule to show cause why an injunction pendente lite should 
net be granted, a hearing was had in the court below on the 31st of 
October, 1907, at which hearing the Northern Pacific Railway Com- 
pany appeared specially and moved to dismiss the bill as to it upon the 
ground that it was entitled, as a corporation of the state of Wiscon- 
sin, to be sued only in the district in which it was an inhabitant. The 
Southern Pacific Company, a Kentucky corporation, likewise appear- 
ed specially and for the same purpose, as also did the Oregon Short 
Line Company. The Burlington Company, the Great Northern Ccan- 
pany, and the Union Pacific Company each filed a plea to the juris- 
diction, setting up the fact that neither of them was engaged in busi- 
ness in the state of Oregon, and that the pretended service of the sub- 
pœna was void. The Oregon Railroad & Navigation Company ap- 
peared generally and filed a separate demurrer to the bill. The As- 
toria & Columbia River Railroad Company, the Oregon & Califomia 
Railroad Company, and the Corvallis & Eastern Railroad Company ap- 
peared generally and filed a joint and several demurrer. After argni- 
ment, the court, on the 31st of November, 1907, entered an order 
denying the motions of the Oregon Short Line Railroad Company, 
the Southern Pacific Company, and the Northern Pacific Railway Com- 
pany for the dismissal of the bill of complaint, and on the 31st day 
of October, 1907, entered this order: 

"First The court holds In abeyance motions and pleas as to the want of 
.lurisdictlon of this court over the parties défendant and the demurrer to be 
passed on by tbis court at a future date, and for the présent assumes juris- 
diction over such parties. 

"Second. That until the further order of this court tbe carriers who are 
parties défendant to this suit shall not collect from the parties comi^alnants 
to this suit, nor the members, flrms, and corporations composing, forming, or 
now represented by the Oregon & Washington Lumber Manufacturers' Asso- 
ciation as shown by the list sùbmitted by said association on file In this cause, 
or from consignées of such parties eomplainant or parties represaited by sald 
Oregon & Washington Lumber Manufacturers' Association, amonnts on the 
shipment of the commodities shown in the tariffs, described in the bill as 
amended, to wlt: I. C. O. No. 850 and Great Northern I. O. O. No. A-2667 
and Northern Pacifie I. O. C. No. A-3432, in exeess of the rate shown In the 
schedule of tariffs now on file with the Interstate Commerce Commission, eov- 
erlng the transportation of said commodities, superseded by the tariffs on file 
and above shown, provided that, as a condition of this order, complainants 
shall exécute to the défendants their joint and several bonds, with good and 
sufficient sureties, in the sum of two hundred and fifty thousand ($2.50,000) 
dollars, to be approved by the court, conditioned that the complainants will 
save, indemnify, and Iseep harmless the défendants, and each of them, from 
ail loss, cost, and damage by reason of the issuance of this injunction, and 
further conditioned that if said rates shall be finally held to be reasonaKe^ 
or rates in exeess of those of the superseded tariff shall be established by the 
Interstate Commerce Commission or this court, each of the complainants 
who may be served by either of the défendants as a carrier of lumber or shin- 
gles shall pay to such carrier or carriers the différence, if any, between the 
amount paid for such service at the rate heretofore chargeable and whatever 
rate shall be finally established as the rate lawfully chargeable on and after 
November 1, 1907. This order shall taise effect immediately, and the bond re- 
qulred shall be executed, approved, and filed on or before November 9, 1907. 

"This court specially reserves the right, on showing made, to hâve addi- 
tioual bonds glven from time to time, as it shall deem just and proper. 
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•'This order applies to freiglit originating on tlie Unes of any party défend- 
ant hereto in the state of Oregon. 

"Fourth. Wlieuever any person now a party to this suit as a complainant, 
or wlio may liereaftei- become such party by intervention, shali oiïer to any 
of tlie défendant earriers any of the oommodities above specified for sliipment 
under the tariff now in force as prescribed lierein, he shali be required to ex- 
écute and deliver to the carriers an instrument in writing, deciaring that he 
is the consigner of the commoditics so ofCered for shipment, and that the ship- 
ment is tendered in accordance with the provisions of this order. 

"And it is further ordered that there shali be forthwith flled with the clerk 
herein, and delivered to each of the défendants, a true and correct statement 
of the names of ail flrms, persons, and corporations who are members of or 
represented by the Oregon & Washington Lumber Manufacturers' Association, 
and the locations of the mills of such respective parties, and of the location 
of the mills of ail other persons who are parties complainant hereto or may 
become so by intervention. 

"Fifth. Each of the défendants is hereby ordered to furnish and deposlt 
with the clerk of this court reports monthly showing with respect to each 
shipment made by any of the complainants or interveners in this cause under 
iwesent rates: (1) Tlie nvime of the shipper ; (2) the charaeter and weiglit of 
the shipment; (3) the points of origin and destination; (4) the amounts paid 
or charged under the présent rate ; and (5) the différence in amount between 
the amount so paid or charged and the amount that would accrue under the 
advance in rate restrained by this order. 

"Done and dated in open court this 31st day of October, 1907. 

"Charles E. "VVolverton, Judge." 

From this order the appeal is taken, the errors assigned by the ap- 
pellants being: 

(1) The Circuit Court erred in faiiing to dismiss the bill upon the 
ground that there Avas no jurisdiction of the controversy. 

(2) The court erred in failing to dismiss the bill as to the défend- 
ants which were corporations under the laws of states other than the 
.state of Oregon, upon the ground that none of said défendants was an 
inhabitant of the District of Oregon, and each of said défendants was 
objecting to being sued in that district. 

(3) The court erred in granting the decree of injunction against the 
défendants which were corporations under the laws of the state of 
Oregon, for the reason that ail of the complainants were corporations 
of the state of Oregon, and the court had no jurisdiction of the case 
as to said défendants because the complainants were citizens of the 
same state. 

(4) The court erred in failing to dismiss the bill for the reason that 
no controversy was presented involving .$2.000, exclusive of interest 
and costs, and therefore the court was without jurisdiction. 

(■5) The court erred in failing to dismiss the bill for the reason that 
the suit is not one arising under the Constitution or laws of the United 
States, or treaties made under their authority, and therefore the court 
had no jurisdiction. 

( 6) The court erred in failing to dismiss the bill for the reason that 
the controversy with respect to the reasonableness of the rates in 
question is a matter committed exclusively to the Interstate Commerce 
Commission by the act to regulate commerce, approved February 4, 
1887, and the acts amendatory thereof. 

(7) The court erred in entering the decree appealed from for the 
165 F.— 2 
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reasoh that it commands the défendants to discriminate between per- 
sons in violation of the act to regulate commerce. 

(8) The court erred in entering the decree appealed from for the 
reason that it commands the défendants to collect from the complain- 
ants amounts less than the amounts shown in the tarifïs which are by 
îaw fixed as the only légal rates. 

(9) The court erred in entering the decree appealed from for the 
reason that it appears on the face of the bill that there are omitted, as 
parties défendant, participating carriers, parties to the tariff complain- 
ed of, whose names are set forth at pages 01 and 03 of the tarifï filed 
as a part of the bill. 

In this court the appellees moved to dismiss the appeal on the 
ground that only questions of jurisdiction are involved, and therefore 
that the appeal should hâve been taken to the Suprême Court. The 
answer to the motion is that the appeal to this court was taken not 
only on the ground of the lack of jurisdiction of the court below over 
the cause of action alleged, but also upon the ground that the order 
appealed from commands the défendants to violate the act of Congress 
to regulate commerce, and on the further ground that'it was made 
in the absence of indispensable parties. Only the question of juris- 
diction can be taken from the trial court directly to the Suprême Court, 
and then only questions "involving the jurisdiction of the Circuit 
Court as a fédéral court." Louisville Trust Co. v. Knott, 191 U. S. 
325, 233, 34 Sup. Ct. 119, 123, 48 L. Ed. 159; U. S. v. Jahn, 155 U. S. 
105-115, 15 Sup. Ct. 39, 39 L. Ed. 87. 

I agrée that the motion to dismiss should be denied. Also untenable, 
in my opinion, is the position of the appellants to the efFect that the 
case does not présent a fédéral question, and that therefore the citi- 
zenship of the parties was the test of jurisdiction in the court below. 

1 think it obvious that the real question in the case was whether or 
not the interstate commerce act deprived the court below of the power 
to grant the injunction complained of, which it otherwise unquestion- 
ably had ; for I do not understand it to be disputed — certainly it can- 
not be successfully disputed — that but for that act a court of equity 
is not only empowered, but that it would be its duty, to enjoin a com- 
mon carrier from exacting exorbitant or unreasonable rates for the 
transportation of freight. I repeat, therefore, that the real question 
hère is, what is the effect of the interstate commerce act upon that 
otherwise conceded power in the court below, the solution of which 
question is essentially and necessarily a fédéral question, since it dé- 
pends entirely upon the proper construction of an act of Congress? 
Texas & Pac. Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426-433, 
27 Sup. Ct. 350, 51 L. Ed. 553. In that case the question was whether 
the conceded common-law right of the oil company to recover in an 
action at Iaw in the Circuit Court the excess over a just and reason- 
able rate, of a charge exacted by the carriers for the transportation of 
certain cotton seed, was taken away by the provisions of the interstate 
commerce act. 

"Both parties," said the court (204 U. S. 437, 27 Sup. Ot 353, 51 L,. Ed. 553), 
"concède that the question for décision b&a not been directly passed upon by 
this court and that its détermination is ouly persuasively influenced by ad- 
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judieations of other courts. They botli hence maiuly rely upon the text of 
the act to regiilate commerce as it exisled at the time the shipments In ques- 
tion were made. The case, therefore, must rest uiJon an interprétation of the 
text of tlie act and is measurably one of iirst impression. 

"Let us, without going into détail, give au outline of the gênerai scope of 
that act with the object of fixing the rights which it was intended to conserve 
or create, the wrongs which it proposed to redress, and the remédies which 
the act established to accomplish the purposes which the lawmaliers had In 
View. 

"The act made it the duty of carriers subject to Its provisions to charge 
only Just and reasonable rates. To that end the duty was imposed of estab- 
lishing and publishing schedules of such rates. It forbade ail unjust préfér- 
ences and discriminations, made it unlawful to départ from the rates in the 
established schedules until the same were changed as authorisied by the act, 
and such departure was made an offense punishable by fine or iniprisonment, 
or both, and the prohibitions of the act and the punishments which it impos- 
ed were directed not only against carriers but against shippers, or any per- 
son who, directly or indirectly, by any machination or devlce in any manner 
whatsoever, accomplished the resuit of producing the wrongful discriminations 
or préférences which the act forbade. It was made the duty of carriers sub- 
ject to the act to file with the Interstate Commerce Commission created by 
that act copies of established schedul(>s, and power was conferred upon that 
body to provide as to the form of the schedules, and penaltles were imposed 
for not establishing and flling the required schedules. The commission was 
endowed with plenary administrative power to supervise the conduct of car- 
riers, to investigate their atïairs, their accounts and their methods of deal- 
ing, and generally to enforce the provisions of the act. To tliat end It was 
made the duty of the District Attorneys of the United States, under the di- 
rection of the Attomey General, to prosecute proceedings commenced by the 
commission to enforce compllance with the act. The act specially provlded 
that whenever any common c-arrier sub.iect to its provisions 'shall do, cause 
to be done, or permit to be doue, any act, matter, or thlng in this act prohib- 
ited or declared to be unlawful, or shall omit to do any act, matter, or thing 
In this act required to be done, such conuiion carrier shall be liable to the per- 
son or persons in.iured thereby for fhe full amount of damages sustained in 
conséquence of any such violation of the provisions of this act. * * * ' 
Power was conferred upon the commission to hear complaints concerning vio- 
lations of the act, to investigate tlie sanie, and, if the complaints were well 
founded, to direct not only the making of réparation to the injured persons, 
but to order the carrier to desist l'rom such violation in the future. In the 
event of the failure of a carrier to obey the order of the commission, that 
body, or the party in whose favor an award of réparation was made, was em- 
powered to compel obédience by invoking the authority of tlie courts of tlie 
United States in the manner i>ointed out in the statute, prima facie efCect in 
such courts being given to the findings of fact made by the commission. By 
the ninth section of that act it was provlded as foUows: 

" 'That any person or persons claiming to be damaged by any common car- 
rier subject to the provisions of this act may either make complaint to the 
commission, as hereinafter provlded for, or may bring suit in his or their own 
behalf for the recovery of the damages for which such common carrier may 
be liable under the provisions of this act, in any District or Circuit Court of 
the United States of compétent jurisdiction ; but such person or persons shall 
not hâve the right to pursue botli of said remédies, and must in each case 
elect which one of the two methods of procédure herein provlded for he or 
they will adopt. * * • ' 

"And by section 22, which we shall hereafter fuUy consider, existing ap- 
proprlate common-law and statutory remédies were saved. 

"When the act to regulate commerce was enacted there was contrariety of 
opinion wliether, when a rate charged by a carrier was in and of itself rea- 
sonable, the person from whom such a charge was exacted had at common 
law an action against the carrier because of damage assorted to hâve been 
suffered by a discrimination against such person or a préférence given by the 
carrier to another. l'arsons v. Chicago & Northwestern Ry., 107 U. S. 447,. 
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455, 17 Sup. et. 887, 42 K Ed. 231 ; Interstate Oommerco Oommisslon v. Bal- 
timore & Ohio E, R., 145 U. S. 263, 275, 12 Sup. Ot. 844, 36 L. Ed. 699. Xhat 
the act to regulate commerce was Intended to afford an effective means for 
redressing the wrongs resultiug from unjust discrimination and undue préf- 
érence is undoubted. ludeed, it is not open to controA-ersy tiiat to provide for 
tiiese subjeets was among the principal puriwses of tlie act. Interstate Com- 
merce Commission v. Cincinnati, New Orléans & Texas Pacific Ev. Co., IGT 
U. S. 479, 491, 17 Sup. Ct. 896, 42 L. Ed. 243. And it is apparent that the 
means by which thèse great purposes were to be accomplished was the pla- 
cing upon ail carriers the positive duty to establish schedules, of reasonable 
rates which should bave a unit'orm application to nll and which should not 
be departed from so long as the established schedule reniained unaltered in 
the manner provided by law. Cincinnati, New Orléans & Texas Pacific Ry. 
Co. V. Interstate Commerce Commission, 162 U. S. 184, 16 Sup. Ot. 700, 40 
Ij. Ed. 935; Interstate Commerce Commission v. Cincinnati, New Orléans & 
Texas Pacific Ry. Co., 167 U. S. 479, 17 Sup. Ct. 896, 42 L. Ed. 243. 

"When the gênerai scope of the act is enlightened by the considérations just 
stated, it becomes manifest that there is not only a relation, but an indissoluble 
unity, between the provision for the establishment and maintenance of rates 
until corrected in accordance with the statute and the prohibitions against 
préférences and discrimination. Tihis foUows because, unless the require- 
ment of a uniforni standard of rates be eomplied with, it would resuit that 
violations of the statute as to préférences and discrimination would inevitably 
follow. This is clearly so, for if it be that the standard of rates fixed in the 
mode provided by the statute could be treated on the complaint of a shipi>er 
by a court and jury as unreasonable, without référence to a prior action by 
the commission fluding the established rate to be unreasonable and ordering 
the carrier to desist in the future from violating the act, it would come to pass. 
that a shipper might obtain relief upon the basis tJiat the established rate was 
unreasonable, in the opinion of a court and jury, and thus such shipper would 
receive a préférence or discrimination not enjoyed by tbose against whom 
the schedule of rates was continued to be enforced. This can only be met by 
the suggestion that the judgment of a court, when based upon a complaint 
made by a shipper without previous action by the commission, would give 
rise to a change of the schedule rate and thus cause the uew rate resulting 
from the action of the court to be applicable in future as to ail. This sug- 
gestion, however, is manifesitly without merlt, and only serves to illustrate the 
absolute destruction of the act and the remédiai provisions which it created 
which would arise from a récognition of the right asserted. For if, without 
previous action by the commission, power might be exerted by courts and juries 
generally to détermine the reasonaWeness. of an established rate, it would fol- 
low that unle.ss ail courts reached an identical conclusion, a uniform standard 
of rates in the future would be impossible, as the standard would fluctuate 
and vary, dépendent upon the divergent conclusions reached as to reasonable- 
ness by the varions courts called upon to consider the subject as an original 
question. Indeed, the récognition of such a right is wholly incousisteut with 
the administrative power conferred upon the commission, and with the duty, 
which the statute casts upon that body, of seeing to it that the statutory 
requirement as to uniformity and equality of rates is observed. Equally 
obvions is it that the existence of such a power in the courts, independent of 
prior action by the commission, would lead to favoritism, to the enforcement of 
one rate in one jurisdictlon and a différent one in ancther, would destroy the 
prohibitions against préférences and discrimination, and afford, moreover, a 
ready means by which, through collusive proceedings, the wrongs which the 
statute was intended to remedy could be successfully infiicted. Indeed, no 
reason can be perceived for the enactment of the provision endowing the ad- 
ministrative tribunal, whioh the act created, with power, on due proof, not 
only to award réparation to a particular shipper, but to command the carrier 
to desist from violation of the act in the future, thus compelling the altéra- 
tion of the old or the fliing of a new schedule, conformably to the action of the 
commission, if the power was left in courts to grant relief on complaint of 
any shipper, upon the theory that the established rate could be disregarded 
and be treated as unreasonable, without référence to previous action by the 
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commip'ilon in the promises. Tins mnst be, beeauso, if tlio powor exintcd in 
both courts and the commission to originally hear complaints on this suiy'eft, 
tUere might be a divergence between tlie action of tlie commission and tlie 
décision, ot a court. In other \^•ords, the estai)! isbed sehediile misht be found 
reasonabie by the eomnnssion in the first instance aud unreasonable by a court 
acting originally, and thus a conflict would arise which would render the en- 
forcement of the act impossible. 

"Nor is there merit in the contention that section 9 of the act compela to the 
conclusion that it was the purpose of Congrcss to conter power vipon courts 
primarily to relieve from the duty of enforcing the establislied rate by finding 
that the same as to a particnlar person or corporation was so unreasonable as 
to justify an award of damages. True it is that the gênerai terms of the 
section when taken alone niight sanction such a conclusion, but when the pro- 
vision of that section is read in connection with the coutext of the act and in 
the light of the considérations which we hâve cnumerated we thlnk tUe broad 
construction conteiided for is not admissible. And this boconies partlcularly 
cogent when it is observed that the power of the courts to award damages to 
those claiming to hâve been injured, as provided in the section, contemplâtes 
only a deeree in favor of the individual complainant, redressing the particular 
wrong assierted to hâve been done, and does not embrace the power to direct 
the carrier to abstain in the future from siniilar violations of the act: in other 
words, to command a correction of the establisiiied schedules, which power, 
as we bave shown, is conferred by the act upon the commission in express 
terms. In other words, we think that it inevitably follows from the context 
of the act that the independent riglits of an individual originally to maintain 
actions in courts to obtain pecuniary redres.s for violations of the act conferred 
by the nintli section mnst be couflned to redress of such wrougs as can, con- 
sistently with the context of the act, be redressed by courts without préviens 
action by the commission, and, therefore, does not imply the power in a court 
to primarily hear complaints conceming wrongs of the character of the one 
hesre complained of. Although an established schedule of rates may bave been 
altered by a carrier voluntarily or as the resuit of the euforeeraent of an 
order of the commission to desist from violating the law, rendered in accord- 
ance with the provisions of the statute, it may not be doubted that the power 
of the commission would nevertheless extend to hearing logal complaints of 
and awarding réparation to individuals for wrongs unlawfuliy suffered from 
the application of the mireasonable schedule during the period when such 
schedule was in force." 

This clear analysis of the provisions of the act in question, and com- 
prehensive and hicid exposition of its purposes and intent, would seem 
to leave nothing more to be said in order to show that, until prior ac- 
tion by the commission, no court is empowered, upon the complaint 
of a shipper, to détermine or consider the reasonableness or unrea- 
sonableness of estabH.shed rates. The court, in its opinion, expressly 
concèdes that that pre-existing power in the courts was not expressly 
taken away by the interstate commerce act, but holds that such was 
the necessary effect of its provisions, and that, therefore, that resuit 
"was accomplished by implication." Nor, in my opinion, would there 
be any occasion for saying anything further upon the subject, but for 
the subséquent décision of the same court in the case of Southern 
Ry. Co. V. Tift, 206 U. S. 428, 27 Sup. Ct. 709, .51 L. Ed. 1124. I 
find it impossible to believe that the Suprême Court intended by its 
décision in the last-mentioned case to overrule or change or modify, 
without saying so, its interprétation of the act in question, and the 
conséquent results of it, so clearly enunciated but a short time before 
in the elaborate opinion, delivered after a careful analysis of the vari- 
ons provisions of the act, and from which I hâve above quoted at 
length. Nor do I think the Tift Case, rightly and carefully consider-' 
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ed, justifies any stioh contention. It is entirely true that that case, like 
the présent one, was brought in a Circuit Court, prier to any action by 
or before the Interstate Commerce Commission, to obtain an injunc- 
tion and a temporary restraining order enjoining the défendant car- 
rier companies from advancing the rates theretofore established and 
in force to what the complainants there, as hère, alleged would be 
unjust, unreasonable, and extortionate rates, and that the Circuit 
Court there first granted the temporary restraining order asked for,, 
which it subsequently dissolved; but it retained the cause and annexed 
to its order dissolving the temporary restraining order this condition : 

"In case the respondeuts shall enforoe the rates eomplaiued of, and the com- 
plainants shall make proper application to the Interstate Commerce Commis^ 
sion to redress their alleged gi-ievances, the court will entertain a renèwed ap- 
plication on the record as made, and suoh appropriate additions thereto as 
may be proposed by either party, enjoining the enforcement of such rates, 
pending the investigation of the commission, unless otlierwise dissolved, aud 
on présentation to the court of the report of the commission such other action 
be taken as will be conformable to law and the prineiples of equity." 

The Suprême Court, in its statement of the case, proceeded as fol- 
lows : 

"The appellants took tlie steps prescrlbed by the Interstate commerce act 
to put the advanced rates into efCeet, and the appellees, on June 23, 1903, flled 
a pétition before the Interstate Commerce Commission, charglng that 'In 
promulgating said tariff of increased rates and maintaining and enforcing 
the same' the appellants were acting in 'concert vvith each other and with other 
lumber carrying roads,' who v?lth them were 'co-menibers of the Southern 
Freight Association.' ïhe pétition also charged that the advance was 'arbi- 
trary, unreasonable and un.lust,' and prayed for an order commaiiding appel- 
lants, and each of them, to desist from enforcing the advance. Ail of the 
appellants except the Maçon & Birmingham Eailway Company filed a .loint 
and several answer, in which they traversed the allégations of the pétition 
and pleaded justification by the conditions affecting the roads and the trafHc. 
They also alleged that the Georgia Sawmill Association, to which appellees 
belonged, was a combination in restraint of trade and commerce, and that, 
therefore. appellees did not 'corne before the commission with clean hands.' 
A great deal of testimony was taken on the issues presented, and the commis- 
sion found and concluded that the advance in rates 'was not warranted by the- 
testimony, and that the increased rates put in force June 22, 1903, were un- 
reasonable and unjust.' The spécifie flndlngs and conclusions of the commis- 
sion are reported in 10 Interst. Com. R. 548. After the pétition was filed be- 
fore the Interstate Commerce Commission, but before final action, appellees 
flled au amended bill and again moved the Circuit Court for an injunction.. 
In the amended bill It was alleged that appellants, after the dissolution of 
the restraining order, filed with the Interstate Commerce Commission and gave 
public notice that on June 22, 1903, the advance in sales on lumber would be 
established and put in effect, and such advance became effective June 22, 1903. 
The appellants in a Joint and several answer admitted the averuients of the 
amended bill, but reserved the beneflt of their demurrer to the original bill. 
The motion for an injunction was dlsmissed. 123 Fed. 789. 

"The commission made its order hereinbefore referred to on the 7th of Feb- 
ruary, 1905, and on March 17, 190.'5, the appellees presented a pétition to the 
Circuit Court stating the substance of the flndlngs of the commission and at- 
taching a copy of its report and opinion. 

"Au order to show cause was issued. On June 3, 1905, appellants flled a 
Joint and several answer, which was verifled. The Southeastem Association 
answered separately. The appellees also flled a supplomental bill, the purpose 
of which was to obtain restitution of the excess of rates charged over those 
which it was alleged were unreasonable. To this bill a demurrer was flled. 

"It was stipulated by counsel of the respective parties that the testimony, in- 
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cluding exhibits. takeii before the Interstate Commerce Commission, should be 
filed lu the ease subject only to objections to its relevancy. In addition to such 
testimony other évidence was submitted to the Circuit Court, aud that court 
j-endered a decree July, 1!K)5, that the advance in rates 'from lumber shipplng 
points, witbin the state of Georgia to Cincinnati, Louisvllle, Evansvllle, Calro, 
aud other points on the Ohlo river or crossings was and is excessive, uureason- 
able, aud unjust, and in violation of the provisions of the aet of Congres-s. 
known as the "Act to regulate commerce," and the amendments thereto, and 
that the rates and charges resultlng from said advance are llkewlse excessive, 
tmreasonable, and unjust, and in violation of the act to regulate commerce.' 
ïhe appellants were eujolned, as we hâve already said, from enforcing the ad- 
vance. 

"ïhe decree also directed an order of référence to the standing master of 
the pleadings and évidence in the cause, wlth instructions to ascertain the sum 
total of the lucrease In rates pald by each of the appellees and other members 
of the Georgia Sawmill Association to either or ail of the appellants since the 
rate went Into effect. This was done, the decree recited, in pursuance of a 
stipulatio]! made by the respondents (appellants) in open court that, in ease 
the complainants (appellees) prevailed, decree of restitution might l)e marte. 
1,38 Fed. 75.3. The decree was affirmed by the Circuit Court of Ai)peals with- 
■out an opinion." 

That was the record before the Suprême Court in the Tift Case. 
Novi^ let us see what the court said: 

"On the merlts, as disti])guished from the questions which coucern the juris- 
diction and procédure in the Circuit Court, this case is, though variant lu some 
détail of facts, similar in principle and dépends upou the same légal considéra- 
tions as Illinois Central Railroad Company v. Interstate Commerce Commis- 
sion, just decided. [206 U. S. 441, 27 Sup. Ct. 700, 51 L. Ed. 1128.] The ad- 
vance hère involved grew out of the same action by the railroads there con= 
sldered, and is the advance there referred to as having been made west of the 
Mississippi. This case was argued and submitted wlth that, and dépends on 
the same ultimate contentions. We need not repeat the discussion of those 
contentions nor trace out or dwell upon the many subsidlary considérations 
which the assignments of error and the elaborate briefs of counsel présent. 

"In the case at bar, however, there are assignmeiits of error based on the 
objections to the jurisdiction of the Circuit Court. Thèse might présent serions 
■questions in view of our décision in Texas & racific Railroad Company v. Abl- 
lene Cotton OU Company, 204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, upon a 
différent record than that before us. We are not required to say, however, 
that, because an action at law for damage.s to recover unreasonable rates 
which hâve been exacted in accordance wlth the schedule of rates as filed is 
forbldden by the Interstate commerce act, a suit in equity is also forbldden to 
prevent a filing or enforcement of a schedule of unreasonable rates or a change 
to unjust or unreasonable rates. The Circuit Court gi'anted no relief preju- 
d-lcial to appellants on the original blli. It sent the parties to the Interstate 
Commerce Commission, where, upon sufBcient pleadings, identical wlth those 
before the court, and upon testimony adduced upon the issues made, the dé- 
cision was adverse to the appellants. This action of the commission, wlth its 
flndings and conclusions, was presented to the Circuit Court, and it was upon 
thèse. In effect, the decree of the court was rendered. There was no demurrer 
. to that pétition, and the testimony taken before the commission was stipulated 
Into the case, and the opinion of the court récites that, 'wlth equal meritorious 
purpose, counsel for respective parties agreed that this would stand for and 
be the hearlng for final decree in equity.' 

"It was certainly compétent for tlie appellees to proceed in the Circuit Court 
under section 16 of the Interstate commerce act (Act Feb. 4, 1887, c. 104, 24 
Stat. 379 [U. S. Comp. St. 1901, p. 3165]), and to apply by pétition to the 
Circuit Court, 'sitting In equity,' for the court to hear and détermine the matter 
'as a court of equity,' and Issue an Injunction 'or other proper process, man- 
datory or otherwise,' to enforce the order of the commission. We thlnk that 
under the broad povj'era conferred upon the Circuit Court by section 16 and 
the direction there given to the court to proceed with efïlclency, but without 
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the formallty of equity prooeediugs. 'but in suph nianner «s to do juf^tice i.; 
the premlses,' and in view of tlie stipulation ot tlie parties, reoited ia the flf>- 
cree of the court, the appellants are preeluded from maltiug the objection that 
the court did not hâve Jurisdictiori to eutertain the pétition and grant the re- 
lief prayed for and decieed." 

I hâve given to this language of the court attentive and carefiil 
considération, and my conclusion is that the learned justice who wrote 
the opinion, and the justices who concurred with him, based their af- 
firmance of the judgment of the Circuit Court entirely tipon the find- 
ings and conclusions of the Interstate Commerce Commission, and 
upon the subséquent proceedings in the Circuit Court based thereon. 

"The Circuit d'ourt," said the Suprême Court, "granted no relief prejudieial 
to appellants on the original blll. It sent the parties to the Interstate Com- 
merce Commission, where, upon sufBcient pleadings, identical with those be- 
fore the court, and upon testimony adduced upon the issues made, the dé- 
cision was adverse to the appellants. This action of the coumiipsion, with its 
flndings and conclusions, was presented to the Circuit Court, and it icuh upo-ii, 
thèse, in effect, the decree of the court was rendereé. (Italies mine.) Thei-e 
was no demurrer to that pétition (evidently the pétition to the Circuit Court 
asking the enforcement of the flndings. and conclusions of the commission), 
and the testimony taken before the commission was stipulated into the case, 
and the opinion of the court recites that, 'with equal meritorious purpose, coun- 
sel for the respective parties agreed that this would stand for and be the 
hearing for final decree in equity.' It was certainly compétent for the ap- 
pellees to proceed in the Circuit Court under section IG of the Interstate com- 
merce act (Act Feb. 4, 1S87, e. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 31CD]), 
and to apply by pétition to the Circuit Court, 'sitting in equity,' for the court 
to hear and détermine the matter 'as a court of equity,' and issue au injunc- 
tlon 'or other proper procès», mandatory or otherwlse,' to enforce the order of 
the commission. We think that under the broad powers conferred upon the 
Circuit Court by section 1« and the direction there given to the court toprocet>d 
with effleiency, but without the îormality of equity proceedings, 'but in sueh 
manner as to do justice in the premlses,' and In view of the stipulation of the 
parties, recited in the decree of the court, the appellants are preeluded troni 
making the objection that the court did not hâve jurisâiction to entertain the 
pétition and grant the relief prayed for and deereed." (Italies mine.) 

As already said, the court in the Tift Case evidently based its af- 
firmance of the judgment appealed from entirely upon the tindings 
and conclusions of the Interstate Commerce Commission and the sub- 
séquent proceedings in the Circuit Court for the enforcement of those 
fîndings and conclusions, ignoring the prior proceedings in the Circuit 
Court. I hâve not overlooked that clause in the opinion in that case 
where it was said: 

"We are not required to say, however, that, because an action at law for 
damages to reeover unreasonable rates whieh hâve beeu exacted in accordance 
with the schedule of rates as flled is forbidden by the Interstate connnerce act, 
a suit in equity is also forbidden to prevent a flling or enforcement of a sched- 
ule of unreasonable rates or a change to unjust or unreasonable rates." 

This is certainly not saying that such a suit in equity may be 
brought prior to any action by the Interstate Commerce Commission. 
That the court did not intend by its décision in Southern Railway Co. 
V. Tift to overrule or in any way change or modify its opinion in 
the preceding case of Texas & Pacific Railvvay Co. v. Abilene Cotton 
Oil Company is, I think, also shown by the clause of its opinion im- 
mediately preceding that last quoted, which reads: 
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"In tho cnsc at bar, hcnvever, tliero aro assignments of error bnspd on the ob- 
jections to the jurisdiction of the Circuit Court. Thèse miçht présent serious 
questions in view of ouv décision in Texas & Pacific RailToad Company v. 
Abilene Cotton OiJ Company, 204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, up- 
on a différent record than that before us." 

And bv the following clau.se near the end of the opinion in the 
Tift Case: 

"In support of thèse contentions appellants rely on Texas & l'jicific lîailway 
V. Abilene Cotton Oil Company, su])ra. In that case the Abilene CVitton 011 
Company sued in one of the courts in Texas to recover the excess of wbat it 
alleged to be an niijust and unreasouable charge on shipnients of car loads of 
cotton seed. The défense was that the rates were charged according to the 
schedule of rates flled under the inter.sfaite commerce act, and that the court 
had no jurisdiction to grant relief u])on the basis that the established rate was 
imreasonable, when it l.ad not been fovnid to be so by the Interstate Commerce 
Commission. The défense prevniled in the trial court, but did not prevail in 
the Court of Civil Appeals, where .iudgment was rendered in favor of the 
cotton oil compan.y. The .iudgment was reversed by this court on the ground 
that the state courts had jio .lurisdii'tion to entertain a suit based on the un- 
reasonableness of a rate as published in advance of the action of the Inter- 
state Commerce Commission ad.iudging the rate inireasonable. And it was in 
efiCect held that réparation after such action for the excess above a reasonablo 
rate must be by a proceeding before the commission, 'because of a wrong en- 
dured during tho period when tlie uureasonable schedule was enforced by tho 
carrier and before its change and the establishment of a new one.' ïhere is 
notliing in that case, however, which precludes the parties, after action by the 
commission declariiig rates imreasonable, from stipulating in tho proccedings 
prosecuted under section Iti that the court ad.ludge the aniouut of réparation. 
By the action of the conmiission the foundation for réparation, as providcd in 
the Interstate commerce act, was established, and tho inguiry subuiitted to the 
court was bxit of its amount, and had tlie natural and justifiable indueement to 
end ail the controversies between the parties without carrying part of them 
to another tribunal." 

For the reasons stated I think the judgment .shotild be reversed and 
the case remaniled, with directions to the court below to dismiss the 
bill at the comolainants' cost. 



GREAT NOETIIEIiX RY. CO. v. KALISPELL LUMBER CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. October 5, 1908.) 

No. 1,552. 

Commerce (§ 85*) — ^ JuRisnicTios of Fedf.k.\l Courts — Railroad Rates — 
Power to I^etekmine Reasonablexess. 

Under Interstate Commerce Act (Act Feb. 4. 18S7, c. 104, 24 Stat. 37!) 
[U. S. Gomp. St. liXil, p. 31.54] as amendcd. including the amendatory act 
of June 2!:). ]!«:i(!, c. 3591, 34 Stat. .584 [U. S. Comp. St. Supp. 1907, p. 802]. 
the Interstate Commerce Connnission bas original and exclusive jurisdi<;- 
tlon to détermine the <picstion of the rcasonal)leness of an established 
rate for the interstate trnnsportation of freiglit, and when a schedule of 
rates bas been duly filed and has gone into effect the rates thereby prc- 
scribed are the only lawful rates until changed by tho commission, and 
a court has no power to eii.ioin their euforcenient. 

[lïl. Note. — For other cases, sec Connuorce, Dec. Dig. § 85.* 
Jurisdiction of fédéral courts of suits vmdcr interstate connnerce act, 
see note to Railey v. Mosher, 11 C. C. A. 318.] 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the District 
of Montana. 

I. Parker Veazey, for appellant. 

H. D. Folsom, Jr. (John Lyind and A. Ueland, of counsel), for appel- 
lees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. This case differs from that of Northern 
Pacific Raiiway Company et al. v. Pacific Coast Lumber Manufac- 
turers' Association et al. (just decided by this court) 165 Fed. 1, in 
that the bill was not iiled until after the new rates had been estab- 
lished. The new schedule of rates went into opération on November 
1, 1907, the bill was fîled on November 9th, and the injunction order 
was made on December 4th. The bill allèges in substance that the 
appellees are lumber manufacturers in Flathead county. Mont., and 
hâve invested large sums of rrioney in that business ; that their said 
investments hâve been made and their business built up in the reliance 
on the permanency of reasonable freight rates for the transportation 
of their products to markets in the state of North Dakota ; that the 
rates in force for many years prior to November 1, 1907, were rea- 
sonable and just, but that the appellant on November Ist established, 
and is now enforcing, a schedule of extortionate rates between points 
in Flathead county, Mont., and the markets in Dakota ; that the said 
increase in rates is from 20 to 30 per cent., and will seriously injure, 
if not entirely destroy, the appellees' business ; that the appellant owns 
the capital stock of the John O'Brien Lumber Company, a corporation 
engaged in the lumber business in Flathead county, on the appellant's 
railroad line, and possessed of large mills for the manufacture of 
lumber; that the lumber so manufactured by said corporation is ship- 
ped by the appellant and to a large extent is sold in the Dakota mar- 
kets in compétition with the appellees ; that by means of the increased 
rates the appellant has sought to depress the business of the appel- 
lees, and to depress and lower the value of timber and stumpage in 
the Flathead district so as to acquire the same at less cost for its own 
manufacturing business; that it will be several months before relief 
can be had from the Interstate Commerce Commission, and that if the 
appellant is permitted to exact the rates prescribéd by its tariff of 
November 1, 1907, until its reasonableness has been passed upon 
by the commission, the damage will be such that it cannot be estab- 
lished or recovered under the provisions of the act to regulate com- 
merce. 

By the injunction order the appellant was forbidden until the further 
order of the court to coUect from the appellees the tariff of rates made 
effective on November 1, 1907, or any amount in excess of the rates of 
the old tariff which had been established for many years and was 
in force prior to and until November Ist. 

The Circuit Court held that its jurisdiction was properly invoked as 
exclusive, for the reason that the suit was brought to enforce com- 
pliance with the terms of the Interstate commerce act (Act Fefe. 4,. 
1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), and grant- 
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ed injunctive relief upon the clear showing that a great injustice would 
be done by requiring the appellees to submit to the newly adopted rates 
until the Interstate Commerce Commission could act, since the en- 
forcement of that schedule of rates would be followed by the prac- 
tically immédiate destruction of the business of a large number of per- 
sons, and that said rates were extortionate and unreasonable. 

The question which was before the Circuit Court was a new one, 
not directly affected by prior adjudications, unless it is to be held that 
its décision was indicated in a gênerai wav bv the principles an- 
nounced in Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. 
S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553. Upon the case made in the 
bill, and the sustaining affidavits, it appears that the appellant is 
engaged in the commission of acts which, before the Interstate Com- 
merce Conimission shall hâve determined their legality, will hâve caus- 
ed irréparable in jury to the appellees, and for which there is no reme- 
dy unless it is to be found in a court of equity. 

We are not insensible of the force of the argument that the exist- 
ence of the power of the Circuit Court to aiïord such relief is not 
inconsistent with the décision in the Abilene Cotton Oil Case, and 
that it is not the necessary inference to be drawn from that décision 
that no court may enjoin the enforcement of a newly established un- 
lawful schedule of rates until after the Interstate Commerce Commis- 
sion shall hâve exercised its jurisdiction to pass upon the question of 
its lawfulness. In that case the court said: 

"For if it be tlaat tlie standard of rates fixed in the mode provided by the 
statute could be treated on tlie coniplaint of n shipper by a court and jury 
as uureasonable, without référence to prior action by tlie commission, fiud- 
ing t'he established rate to be unreasonable and ordering the carrier to desist 
in the future from violating tlie act, It would corne to pass that a shipper 
mlght obtain relief upon the basis that the established rate \Yas unreasoua- 
ble, in the opinion of a court and jury, and thus such shipper would receive 
a préférence or diseriniiuation not enjoyed by those against whom the sched- 
ule of rates was contlnued to be enforced." 

And the court, after adverting to the absolute destruction of the 
act and of the remédiai provisions which it created, which would arise 
from the récognition of such a right, proceeded to say : 

"For If, without previous action by the commission, power might be ex- 
erted by courts and juries generally to détermine the reasoiiableness of an 
established rate, it would follow that, unless ail courts reaehed .an ideutical 
conclusion, a uniform standard of rates in the future would be impossible, as 
the standard would fluctuate and vary, dépendent upon the divergent con- 
clusions reaehed as to reasonableness by the varions courts called upon to 
consider the subject as an original question. Indeed, the récognition of such 
a right is wholly ineousistent with the administrative power conferred up- 
on the commission, and with the duty, which the statute casts upon tliat body, 
seeing to it that the statutory requirement as to uniforinity and equality of 
rates is observed." 

It is true that the question actually litigated and decided in that 
case concerned only the right of an individual shipper to recover ex- 
cessive and unjust freight charges paid under protest on car loads 
of freight carried over the defendant's road, that it was to the in- 
quiry whether such right of recovery existed prior to the action of the 
commission that the language of the opinion was addressed, and that 
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there was involved no question of the right of concertée! action on the 
part of, or in behalf of, ail shippers to restrain temporarily the en- 
forcement of a scliedule of rates affecting ail persons similarly situat- 
ed. And it may be conceded that while it is obvions, and it is clearly 
pointed ont in the opinion, that if individual shippers may institute in 
divers courts each his own action at law to recover damages for al- 
leged violation of the Interstate commerce law in the making and col- 
lecting of excessive and extortionate freight charges, prior to judg- 
ment thereon by the commission, the actions vvill necessarily resuit in 
divergent conclusions, or, in other words, that a multitude of inde- 
pendent restraints would destroy ail uniformity of rates, such resuit 
might not necessarily attend the exercise of jurisdiction as it was in- 
voked in the présent case. 

But when we consider the scope and purpose of the act, enlightened 
by the observations of the court in the décision just referred to. and 
take into account ail the provisions of the cet, we are led to the conclu- 
sion that it was the intention of Congress that the jurisdiction of the 
Interstate Commerce Commission to décide the question of the rea- 
sonableness of an established rate for the Interstate transportation of 
freight should be original and exclusive. Prior to the Interstate com- 
merce act, there was no régulation of the interstate carriage of freight. 
Under its power to regulate commerce, Congress bas the exclusive 
power to establish the rates of such transportation of freight. By 
the interstate commerce act it has delegated that power in the first in- 
stance to the interstate carriers, but has imposed upon them the ob- 
ligation to establish reasonable rates. The carriers may not only es- 
tablish rates, but they may change established rates. They may in- 
crease them or lower them, provided that at ail times the rates are 
reasonable, and there can be no presumption that an increase in rates 
is unreasonable. It is given to the Interstate Commer'ce Commission 
to décide whether the rates so established by the carriers are reason- 
able. Thus the whole power to establish rates begins with the car- 
rier and ends with the commission. Prior to the act, there was no 
power in any court to establish interstate rates, and it is certain that 
the act itself vests no such power in any court. 

When a schedule of rates is once established in the mode prescribed 
by the statute, a former rate is superseded and is no longer in exist- 
ence. There can be no question that to enjoin a rate already estab- 
lished and in opération and to require the carrier to observe a previ- 
ously established rate no longer in effect is to make a rate. A court 
can bave no more power to say that the carrier shall gO back to a 
superseded rate than it has to fix a wholly new rate. In either case 
the court establishes a rate. It can make no différence that the newly 
established rate has been in existence but a short time before the ap- 
plication to a court for injunctive relief. If a court may enjoin the 
enforcement of a rate newly established, as in this case, it may on the 
same grounds enjoin any establùshed rate, no matter how long it may 
hâve been in force, and may compel the carrier to observe either the 
former rate or a new rate. The resuit is to divest the Interstate Com- 
merce Commission of its power, "which body alone," said the court in 
the Abilene Cotton Oil Case, "is vested with power originally to enter- 
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tain proceedings for the altération of an established scliedule because 
the rates fixed therein are unreasonable." 

The argument that the enforcement of the newly estabhshed rates 
will work irréparable in jury, for which there is no remedy if injunc- 
tive relief is denied, loses its cogency when we take into view the fact 
that the Interstate Commerce Act requires ail Interstate commerce car- 
riers to give 30 days' notice of a proposed change in the schedule, and 
thereby aiïords shippers ample opportunity to resort to equity to pre- 
vent the establishment of a proposed rate which may be so unreason- 
able as to work irréparable injury. Section 6 requires the carrier to 
keep open to the public inspection at ail its stations and to file with the 
commission schedules of its established rates, and prohibits alike an 
advance or a réduction in such rates without prior public notice, and 
déclares that it shall be unlawful for any carrier of interstate com- 
merce to charge or receive from any shipper a greater or less com- 
pensation than that specified in such schedules. In brief, a carrier 
cannot lawfuUy charge or receive any rate other than that so estab- 
lished, and any departure therefrom, will subject it to the penalty de- 
nounced by the act. We see no escape from the conclusion that the 
rate so established must be considered binding upon the carrier until 
corrected in the only manner pointed out by the act, and that any rate 
promulgated and adopted in practice in the manner required by law 
is a lawfully established rate, however exorbitant and unreasonable 
it may be, and that there is no power vested in any court to déclare it 
imreasonable prior to the décision of the commission. Potlatch Lum- 
ber Co. V. Spokane Falls & N. Ry. Co. (C. C.) 157 Fed. 588. 

The injunction order is reversed. 

ROSS, Circuit Judge (concurring). I agrée to the order of reversai 
— my views upon the subject being expresscd in my dissentinISf opinion 
this day filed in the case entitled Union Pacific Raiiroad Company et 
el. V. Oregon & Washington Lumber Manufacturers' Association et 
al. (No. 1,625) 165 Fed. 13. 



THOMAS & BARTON CO. et al. v. THOMAS et iil. 

(Circuit Court of Appeals, Fiftli Circuit. November 10, ]008.) 

No. 1,788. 

1. COBPOEATIONS (§ 47*) — COKPORATE NAME— PoWER TO ClfANOE. 

Tlie change of name of a private corporation Is not niaterial, and does 
not requlre tlie uuaninioiis consent of tlie stockholdcrs. liut in the ab- 
sence of fraud is nierely a niatter of business management. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 134, 135 ; 
Dec. Dig. § 47.*] 

2. Corporations (§ 190*) — Kights of Stockiioldees — Action et Minoeity 

Stockiioldeb Ag ainsi Corporation. 

A Mil by a minorlty stockholder in a trading corporation, not shown 
to be Insolvent, complaining of the management of the ma.lority. In 
which no ultra vires nor prima facie fraudulent act is sp(!eifically al- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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leged, but wliich con tains merely. gênerai suggestions and : allégations of 
fraud and conspiracy, aud tlie gravamen of wlilch Is that tlie corpora- 
tion bas changed its name, as was autliorized by law, and that a relative 
wlio sijecially represeuted complainant's interests lias been removed as 
manager and a director, does not state facts authorizing a court o( 
equity to require the corporation to pui-cliase complainant's stock. 
[Ed. Note. — For otber cases, see Corporations, Dec. Dig. § 190.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Georgia. 

The bill In this case allèges as follows: 

(1) That about the year 1880 the firm of Thomas & Barton, consisting of 
A. A. Thomas, the brother of your oratrix, and the défendant, J. E. Barton, 
was organized in the city of Augusta, for the purpose of engaging in the busi- 
ness of Wholesale and retail dealers in pianos, organs, musical instruments, 
sewihg machines, and ail other articles usually dealt in by a business of that 
character. 

(2) That from the tinie the said firm of Thomas & Barton was organized up 
to about the 17th day of January, 1899, the aforesaid business was carried on 
in the city of Augusta, county of Riehmond, under the name of Thomas & 
Barton, and by a System of judicious advertising, at large expenditure, and 
by honest and fair dealing with the public, the said firm built up an enviable 
réputation under said name in the states of South Oarolina and Georgia. 

(3) That just prier to the 17th day of January, 1890, a corporation was or- 
ganized for the purpose of taking over the assets and good will of said busi- 
ness of Thomas & Barton, and a charter was granted on the 17th day of Janu- 
ary, A. I>. 1899, by the superior court of Riehmond county, Ga., to the Thomas 
& Barton Company, with an authorized capital stock of $35,000. 

(4) That your oratrix having implicit confidence in the business ability, in- 
tegrity and sagacity of her brother A. A. Thomas, who, up to that time, had 
been the senior member of the firm of Thomas & Barton, aforesaid, and believ- 
ing that the capital stock of the said corporation, under the management of 
the said A. A. Thomas, would be a good business investment, subscribed for 
and paid for $13,000.00 of the capital stock of the aforesaid corporation. 

(5) Thatat the time the said Thomas & Barton Company began business there 
was about $29,000 of its capital stock subscribed and paid for by the following 
stockholders, to wit: Your oratrix $13,000.00 or 2G0 shares of the capital stock ; 
Mrs. E. O. Barton, $13,000, or 260 shares of the capital stock; Weber Piano 
Company, $3,000 or 60 shares of the capital stock. 

(6j That upon the organization of said corporation as aforesaid, the brother 
of your oratrix, A. A. Tliomas, who had been the senior member of tlie flrm of 
Thomas & Barton, as aforesaid, was elected président and business manager of 
said corporation, and the business of said corporation was conducted in a 
profitable and successful manner to the 29th day of June, 1905, at which time 
the business showed a large surplus of accumulated profits, aggregating near- 
ly $50,000. 

(7) That the business carried on by the aforesaid corporation consisted large- 
ly in selling pianos, organs and musical instruments on long time, or what Is 
known as the instalment plan, and frequently required a large amount of 
capital ; that on said 20th day of June, 1905, the said corporation desiring to 
borrow the sum of $10,000.00 for the purpose of increasing its working capital, 
did hâve a resolution Introduced and passed whereln it was agreed to increase 
the capital stock of said corporation from $35,00!) to $45,000, making the 
$10,000 increase preferred stock at a par value of $50 per share with the 
guaranteed dividend of six per cent. 

(8) That it was furtlier stipulated that said preferred stock should be re- 
deemed at any time after the expiration of one year by the payment of the 
preferred stock with the accumulated six per cent, interest. 

(9) That said $10,000 in preferred stock was subscribed for by said Hugh A. 

*For other cases see same topio & § ntjmebk lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Alexander, T. R. Maxwell, and the National Exchange Bank, in the followiug 
proportions, to wit: $2,500, or 50 sliares, to Hiigli H. Alexander; ,¥5,000, or 
lOO sliares, to T. R. Maxwell; and $2,500, or 50 sliares, to the National Ex- 
ehange Bank. 

(10) That before the said Hugh H. Alexander, T. R. Maxwell, and the Na- 
tional Exchange Banlî would advance the aforesaid snm of $10,000 for sald 
preferred stocli, they required that an additional $10,000 of the coniuion stock 
of said coriwratlon be douated to them as a bonus for said loan, and without 
any other considération whatever, and, as this bonus was exacted as a condi- 
tion précèdent to the making of said loan by said Hugh H. Alexander, T. 
R. Maxwell, and the National Exchange Bank, the said $10,000 of common 
stock was donated to the said Hugh H. Alexander, T. R. Maxwell, and the 
National Exchange Bank, in the following proportions, to wit: Your oratrlx. 
$4,500, or 90 shares of the capital stock; Mrs. B. O. Barton, $4,5C0, or 90 
shares of the capital stock ; and the Weber Piano Company, $1,000, or 20 
shares of said capital stock. 

(11) That under said resolution said preferred stock was given equal voting 
Power with the common stock, and after the preferred was issued as aforesaid, 
and the common stock was donated as aforesaid, the capital stock of said 
corporation of Thomas & Barton Company stood as follows: Tour oratrlx, 
$8,500, or 170 shares ; Mrs. E. C. Barton. $8,500, or 170 shares ; Weber Piano 
Company, $2,000, or 40 shares ; Hugh H. Alexander, $2,500, or 50 shares of the 
common stock, and $2,.50O or 50 shares of the preferred stock ; T. K. Maxwell, 
$5,000 or 100 shares of the common stock, and $5,000 or 100 shares of the pre- 
ferred stock; the said National ïJxchange Bank, $2,500 or 50 shares of the 
common stock, and $2,500 or 50 shares of the preferred stock ; and a small 
amount of stock, the exact amount of which is uot Itnown to your oratrlx, 
was held by A. A. Thomas, J. E. Barton, and W. H. Earrett. 

(12) That less than 60 days after the acquisition of said $10,000 of common 
stock, by the donation as aforesaid, and $10.000 of preferred stock, the said 
Hugh H. Alexander, T. R. Maxwell, and said National Exchange Bank com- 
bined, conspired, and confederated and agreed together to assume the eontrol 
and management of the business of said corporation, and, as your oratrix is 
informed and believes, by threats and intimidations, compelled the said J. E. 
Barton, the husband of Mrs. E. 0. Barton, having eontrol of her stock, and 
holding her proxles, to join in said combination and conspiracy as aforesaid, 
and a short time thereafter deposed the said A. A. Thomas from the ofïïce 
of président of said cirporation, and reduced liim to a common salesman ; that 
a short time thereafter they demanded his résignation even as a common 
salesman, and entirely excluded him, although he held a power of attorney to 
vote and manage the stock of your oratrix, from any active participation in 
the conduet and management of said business. 

(13) That said A. A. Thomas went to the said J. E. Barton, who had been 
his business partner for more than 25 years, and protested against his joining 
with the said Hugh H. Alexander, T. R. Maxwell, and the National Exchange 
Bank, in their désire to oust him from any participation In sald business, and 
proposed to him that they join together and raise the $10,000 advanced upon 
the preferred capital stock and pay the sanie, and thereby résume the man- 
agement of their own business ; that the said A. A. Thomas was informed by 
the said J. E. Barton that he was afraid, because the cashier of said National 
Exchange Bank, which said National Exchange Bank was a creditor of said 
corporation of Tliomas & Barton Company, had threatened to place said cor- 
poration in bankruptcy in the event the said Thomas should hâve any voice 
in the management or eontrol of the said business. 

(14) That at a meeting of the stockholders of said Thomas & Barton Com- 
pany held on. the llth day of l'ehruary, 1907, by a vote of the $10.000 of 
preferred stock, and the $10,000 common stock, donated as aforesaid, held by 
the said Hugh H. Alexander, Lui a G. Maxwell, executrix of the estate of T. 
R. Maxwell, and the said National Exchange Bank, and the stock held by said 
J. E. Barton and Mrs. E. C. Barton, a new board of directors was elected and 
the said A. A. Thomas deposed as a director, and thereby your oratrix was 
deprived of any further participation in the management and eontrol of said 
coiiwration. 
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(15) TLat on the 4th day of Mardi, 1907, the stoekholders of said corpora- 
tion, at a meeting called for tliat pnrpose, introduced a resolution that an ap- 
plication to tlie superior court of Riclimond county be made for tiie purpose 
of changing tlie name of tlie Tliomas & Barton Company — ^whlcti was tlie 
uame of said corporation from tlie date of its organization, and which name 
was purchased from the said Thomas & Barton, and which had been used by 
the said Thomas & Barton for a quarter of a century — to the Barton Piano 
& Furnlture Company. 

(IG) That, when said resolution was proposed at said meeting, your oratrix, 
through her représentative, protested agaiiist this sacriflce of the corporate 
assets, contending that the good will and name of Thomas & Barton was too 
valuable an asset to be destroyed by the contemplated act of the incorporators, 
and notlfied the said stockholders that the courts would be appealed to to 
restrain the wrong that tliey were about to accomplisli, the sanie beiug de- 
structive of the value of your oratrix's property. 

(17) That, notwlthstanding the earnest protest made by your oratrix, the 
stockholders of said corporation adopted the resolution to change the name of 
said Company as aforesaid by the vote of the donated stock as hereinabove set 
forth. 

(18) That your oratrix then contemplated and now contends that the amend- 
ment to the charter as contemplated by said resolution is a fundameutal, radi- 
cal, and vital amendment ; that said amendment could not be adopted by a 
part of the stockholders of said corporation, but requires the unanimous cou- 
sent of ail the stockholders ; that there has been expended in advertising the 
name uuder which said corporation was then cor.ductiug its business over 
$100,000, and to nullify the effect of such expenditure was to act willfully 
oblivious of the best Interest of said company, and to the great détriment of 
your oratrix. 

(19) That your oratrix, in depositing her eommon stock with the holders of 
the preferred stock, as hereinabove set forth, only iutended to deposit it as 
collatéral for a debt; that this understanding is corroborated b.y the resolution 
which was adopted at the time said loan was made, whereiu it was provided 
that said stock was to be redeemable after the expiration of one year. 

(20) Your oratrix further shows that by the flnancial statement issued by 
the Thomas & Barton Company on .Tanuary ], 1907, it appears that the total 
assets of said corporation are of the value of $121,255.54 ; that the total ont- 
standing indebteduess of said corporation, exclusive of the $10,000 preferred 
stock above referred to, is $38,642.70; and that counting the outstandiug stock 
as iiability, both commou and preferred, there is a clear surplus of the as- 
sets of said corporation amounting to $41,811.84, ,and that, therefore, the $13,- 
000 invested by your oratrix in the corporation aforesaid should be of the 
value of at least $20,000; that, notwithstanding this fact, the said Hugh H. 
Alexander, T. R. Maxwell, and the National Éxchange Bank, by combiuing 
and agreeing witli the said J. B. Barton, who controls the stock of Mrs. E. C. 
Barton, to vote their stocks together to the détriment and ln.iury of your 
oratrix, hâve, by the investment of $10,000, which was merely intended as a 
loan to said corijoration, assumed the entire control and management of said 
corporation, and bave excluded your oratrix from any participation therein, 
and hâve deprived her of ail représentation In the management and control of 
said corporation, and by attempting to change the name of said corporation — 
which is one of its principal assets — threaten to completely destroy tlie busi- 
ness of said corporation and the property of your oratrix. 

(21) And your oratrix further sliows that .said corporation has been under 
the management and control of the said A. A. Tlionias as président and gên- 
erai manager from its inception to July, 1905, and that durlng that period, in 
addition to the expenses of tlie corporation, and the salaries of the officiais, 
and the payment of ail liabilities of the corporation, it has accumulated a sur- 
plus profit of over $41,000. 

(22) Your oratrix further charges, for the reasons hereinabove set forth, 
that the déposition of said A. A. Thomas, as président and manager of said 
business, was not only unwise as a business proposition, but was prejudicial 
to the best interest of the corporation, and that the contemplated change of 
the name under which said corporation has beoii able to accumulate the sur- 
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plus as above set out, in a comparatlvely short period, could ouly be inspired 
by a fleslre to injure your oratrix In the possession of her stocli as aforesaid. 

(23) Tliat the arbitrary exercise o£ the voting power of the donated stocls, 
as aforesaid, that was given to the said Alexander, Maxwell, and the National 
Exchange Bank, has been used to the great détriment of your oratrix, and to 
dépose the said A. A. Thomas, upon whom your oratrix relied to look after her 
Interest in the conduet and management of said business ; that without said 
illegally issued stock the said A. A. Thomas would not bave been deposed, nor 
the great wrong done to the value of your oratrix's stock. 

Complainants prayed for an injunction restraining the défendants from at- 
tempting to change and changing the name of the corporation, restraining 
Alexander and otliers from voting the $10,000 of the preferred stock, and ad- 
judgijig that said parties hâve no right to the $10,000 of donated stock, and for 
an injunction and recelver. 

The bill was denmrred to on several grounds, mainly for want of equity. 

On hearing, the Circuit Court permitted an amendment suggesting generally 
a dissipation of assets, and then denied ail relief except an injunction restraining 
the défendants from attempting to change the name of the corporation and from 
dissipating the assets, and ordering a référence to hear évidence and détermine 
and report the actual value per share of the common stock of the corporation 
owned by Florence M. Thomas and A. A. Thomas, in order that suitable decree 
may be entered requiring the said Thomas & Barton Company to pay the said 
Florence M. Thomas and A. A. Thomas the true and actual value of the com- 
mon stock owned by them in said company. 

J. R. Lamar and E. H. Callaway, for appellants. 
Alexander Akerman, Charles Akerman, and C. Henry Cohen, for 
appellees. 

Before FARDEE and SHELBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

FARDEE, Circuit Judge (after stating the facts as above). An 
inspection of the bill shows a minority stockholder of a trading cor- 
poration complaining of the management of the majority, in which 
no ultra vires nor prima facie fraudulent act is sufficiently and specif- 
ically alleged, the pleader dealing only in gênerai suggestions and al- 
légations of fraud and conspiracy. Ail the facts alleged relate to the 
ordinary business and management of the corporation, and the real 
gravamen of the bill appears to be that complainant's brother, A. A. 
Thomas, who was a leading partner in the old business of Thomas & 
Barton and one time manager of the corporation, is not by the présent 
management permitted to be an active officiai, président, director, or 
clerk, and in such capacity to represent complainant's interests and to 
oversee and help carry on the business. The amendment permitted on 
the hearing in the Circuit Court is too gênerai in its averments to in 
any wise enlarge the scope of the bill. 

The law of Georgia permits amendments to charters of corporations 
by proper proceedings before the Superior Court. Civ. Code Ga. 1895, 
§ 2350 (6) ; Acts 1897, p. 28. The change of the name of a private 
corporation is not material (1 Thomp. Corp. § 82 ; 10 Cyc. 211, and 
cases cited) ; and, whether the name be valuable or merely designative 
and ornamental, the change thereof under and pur.suant to law does 
not require the unanimous consent of the stockholders ; and, in the ab- 
sence of fraud, it is a matter of business management. Ail the au- 
thorities brought to our attention by counsel or found on our own 
search are in harmony with this conclusion. 
165 F.— 3 
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^'Iiere are ileither averments in the bill nor évidence in the record 
warranting an injunction restraining the dissipation of assets. In our 
opinion, there is no showing by averment, évidence, or argument war- 
ranting the rétention of the bill for the purpose of ascertaining the 
actual value of complainant's stock with a view to compel the cor- 
poration or the majority stoçkholders to buy or pay for the same. To 
carry out such purpose would be either to force a liquidation of the 
corporation (not alleged or shown to be insolvent), or the majority 
stoçkholders to buy or sell to protect their interests. 

For thèse reasons the decree of the Circuit Court granting an in- 
junction pendente lite is reversed, and the cause is reraanded with in- 
structions to dismiss the complainant's bill for want of equity. 



AMERICAN TRUST & SAVINGS BANK v. ZETGLER COAL CO. (two cases). 

(Circuit Court of Appeals, Seventti Circuit. October 6, 1908.) 

Nos. 1,451, 1,452. 

1. Action (§ 56*)— Consolidation— Discrétion of Ooxjet. 

Under Rev. St. §^ 92] (U. S. Comp. St. 1901, p. 685), authorizing the court 
to consolidate causes wtien it appears rensonaWe to do so, a Circuit Court 
may in its discrétion consolidate cross-actions between the same parties 
for breaeh of the same contracts. 

[Ed. Note. — For other cases, see Action, Cent. Dig. § 631; Dec. Dig. § 
56.*] 

2. Sales (§ 83*) — Contract fob Sale of Coal to be Delivebed "F. O. B. 

CAES"— DUTT TO FXJBNISH OAES. 

Where, under a contract for the sale and shipment of coal by a coal 
Company, which provlded that deliveries should be made "f. o. b. cars" 
at the mine, during several months the seller obtained from the railroad 
companies ail cars in which shlpments were made, and excused delays 
to the purehaser on the ground of shortage of cars, without making any 
claim that the purehaser was bound to furnish the same, the contract 
must be construed as requiring the seller, and not the purehaser, to fur- 
nish cars. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 224-227; Dec. Dig. 
§ 83.*] 

3. Evidence (§ 155*)— Lettebs of Adverse Paety— Self-Sbrving Statements. 

Self-serving statements of fact, made in letters wrltten by one party, 
which are Introduced in évidence by the adverse party for other purposes, 
are neither confessed by such introduction nor made compétent évidence 
thereby. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 453 ; Dec. Dig. 
I 155.*] 

4. Tbial (§ 170*) — Taking Question feom Juey — Dibection of Vbedict in 

Consolidated Causes, 

Where an action to recover the price of coal sold and delivered under a 
contract was Consolidated for trial with an action by the purehaser 
agalnst the seller to recover damages for breaeh of the contract, but the 
issues in each action were tried Independently, the direction of a verdict 
for the plaintifC in the first action, on the admission by the défendant that 
the account was correct, was not error because of error committed on the 
trial of the other issue. 

[Ed. Note. — For other cases, see Trial, Dec. Dig. § 170.*] 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Northern 
Division of the Eastern District of Illinois. 

Tlie plaintiff in error, as trustée in bankruptcy of Scott Cîoal & Coke Com- 
pany (substitute for tlie bankrupt), brings for review under thèse writs tvvo 
several judgments, entered in the Circuit Court against such banlîrupt cor- 
poration. In No. 1,451, Scott Coal & Coke Company sued Zeigler Coal Com- 
pany, défendant in error, in assumpsit to recover damages for alleged breach 
of contracta for delivery of coal, set ont in varions counts of the déclaration, 
as amended. Issues were joined, and upon submission to a jury the trial court 
directed a verdict in favor of the défendant, resultlng in the judgment com- 
plalned of. No. 1,452 exhiblts a suit by Zeigler Coal Company (commenced 
prior to the above-meiitloned action) against Scott Coal & Coke Company to 
recover for coal actually delivered under contract, wlth plea of gênerai Issue 
and trial to a Jury, wherein the court directed a verdict against the Scott Coal 
& Coke Company, assessing damages at $3,927.08, and judgment was recovered 
accordlngly. Thèse actions v/ere consolldated, under orders entered by the 
trial court, and proceeded to trial before a Jury, with the issues in each treat- 
ed as Independent issues thereupon. The questions arising under each wrlt of 
error and such facts as are involved therein are stated in the opinion. 

Charles E. Pope, for plaintiff in error. 
Horace Kent Tenney, for défendant in error, 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
reviewable questions which arise under either of thèse writs of error 
are free from complication, as we believe, either in law or fact, not- 
withstanding the extent of testimony (appearing in the transcript of 
record in No. 1,451) and numerous propositions, both of law and fact, 
discussed by counsel in the oral argument and submitted, respectively, 
in printed briefs. In each writ are involved the same agreements upon 
terms for deliveries of coal from the mines of Zeigler Coal Company 
(hereinafter referred to as the "Zeigler Company") at Zeigler, 111., on 
shipping orders sent by Scott Coal & Coke Company (hereinafter men- 
tioned as the "Scott Company") for consignment to various customers 
of the last-named corporation. The contracts in litigation were made 
in 1905, at various dates, for purchase and shipment by rail of two 
gênerai classes of coal mined at Zeigler — one designated as "prcpared 
coal" and the other as "screenings" — for periodical deliveries as stat- 
ed up to March 31, 1906. Provisions for the amount of prepared coal 
to be shipped on orders, for proportional monthly shipments, and for 
the price of each grade are contained in a séries of letters in évidence — 
commencing with letters dated, respectively, June 6, 7, and 8, and re- 
newed and confirmed in letter of the Zeigler Company, dated November 
2, 1905 — and such correspondence clearly establishes, as we believe, 
mutual understanding and obligation in each of thèse terms, with 25,- 
000 tons of prepared coal as the aggregate amount to be ordered and 
delivered under the entire contract. The agreements for screenings 
were several — oral in part, but mainly confirmed by letters — and the 
amounts, price, and terms of shipment are specified and uncontro- 
verted. 

Under the several contracts the Zeigler Company made shipments of 
prepared coal and screenings, commencing in June, 1905, and continu- 



.36 165 FEDERAL REPORTER, 

ing up to January 27, 1906, when it refused to make fùrtlier deliveries, 
upon the alleged ground of failure on the part of the Seott Company 
to pay for prior shipments ; and the facts are undisputed in référence 
to the amounts shipped and actual payments niade. On the other hand, 
failures on the part of the Zeigler Company to make shipments at 
the times and in the quantities intended by the contracts appear from 
the testimony. Controversy thus arose between the contracting par- 
ties whether one or thé otlaer was in default under the terms of the 
several contracts, and each brought suit against the other, in assumpsit, 
to enforce its contentions. Thèse actions were Consolidated, pursuant 
to section 931 Rev. St. U. S. (U. S. Comp. St. 1901, p. 685), on mo- 
tion of the Scott Company, and trial of the issues to a jury resulted in 
a verdict in favor of the Zeigler Company in each cause, as directed 
by the trial court, and several judgments accordingly. 

The method of trial so adopted, with the two cases treated as sepa- 
rate alleged causes of action, requiring separate verdicts and judg- 
ments, conforms to the purpose of the statute referred to, as upheld in 
Mutual Life Insurance Co. v. Hillmon, 145 U. S. 285, 393, 12 Sup. 
Ct. 909, 36 L. Ed. 706, and recognized in American Window Glass 
Co. v. Noe (decided by this court during the entrent term) 158 Fed. 
77Î', 86 C. C. A. 133. Several writs of error were needful, therefore, 
for review of such judgments as presented hère in cases Nos. 1,451 and 
1,453; but the questions arising under each are independent, and no 
ground appears for the preliminary motions submitted on behalf of 
plaintiflf in error to consolidate writs or records for the purposes of 
review, although heard togefher and so embraced in this opinion. The 
contentions for reversai iu; each case hinge upon alleged error of the 
trial court in directing verdict in favor of the défendant in error, and 
they are determined in the cases severally as above entitled. 

1. The issues in No. 1,451, suit of the Scott Company against the 
Zeigler Company, under the several counts of the déclaration and gên- 
erai plea, are: (1) Whether the contracts were made between the 
parties for purchase and delivery of coal as averred ; ( 2) whether the 
Zeigler Company was guilty of breach thereof ; and, in such event, (3) 
what damages were incurred. As above stated, the making of the 
contracts is established by uncontroverted évidence, and no uncertainty 
appears in the terms agreed upon, unless it arises out of failure to 
specify which one of the parties was to provide the cars for shipment 
of the coal from the mines at Zeigler to destination as ordered. So 
ail facts are settled in the first-mentioned issue, leaving only the mean- 
ing of the contracts, in référence to furnishing the cars, or the fact of 
agreement thereupon, to be ascertained upon the issue of breach. 

The primary facts averred as breaches of the several contracts being 
undisputed — namely, repeated failures on the part of the Zeigler Com- 
pany to fill the orders duly given for shipments of coal under such 
contracts within the times or in amounts stipulated therefor, both be- 
fore and after the renewal contract made November 2, 1905 — the con- 
tentions in support of the judgment are, substantially, that the Zeigler 
Company was not in default in such nonperformance, for thèse alleged 
causes: (a) That cars were not provided by the Scott Company to 
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make the required shipments ; (b) that failures to niake shipments 
were due to inability on the part of the Zeigler Company to obtain cars 
therefor in any view of its obligations in that behalf ; (c) that the 
Scott Company is chargeable for delay or breach in cancellations and 
changes of shipping orders; and (d) that the Scott Company was in 
default for nonpayment of invoices, when the Zeigler Company, on 
January 27, 1906, refused to make further deliveries. The first two 
contentions only — in référence to car supply — appear to hâve been ap- 
plied by the trial court for direction of the verdict in favor of the 
Zeigler Company, and we are not impressed with either of the others 
as meriting extended discussion. They are dismissed, therefore, with 
remark, in passing : While delay caused by the purchaser, in cancella- 
tion or change in orders, may weli defeat recovery for such delay, no 
sufficient évidence to that end appears in the record to take the case 
from the jury. The assumed default of the Scott Company refers to 
payments withheld for December and January shipments of coal, for 
which it tendered ofïset of damages for delays claimed in shipments ; 
but such offers were promptly made, in our view of the testimony, 
and any question of default therein on the part of the Scott Company 
rested alone on solution of the primary issue whether its claim of 
damages was then well founded. 

The propositions on which submission to the jury was denied, and 
a verdict directed, are thus stated, substantially, in the instructions : 
(1) That the contract for delivery of "prepared coal," making no 
express stipulation for providing the cars for such deliveries, imposes 
such duty on the purchaser (under authorities cited), and, failing to 
supply the cars for shipments thereunder, the Scott Company, as pur- 
chaser, was not entitled to recover for nondeliveries ; (2) that the sev- 
eral contracts for "screenings" expressly exempted the seller from ob- 
ligation to deliver "in case of short car supply," and letters in évidence 
establish that "the failure to deliver" thereunder "was because of a 
shortage in the car supply," not disproved by plaintiff in the suit, so 
that the Zeigler Company was relieved from liability for the nonper- 
forrnance charged in the déclaration. Both of thèse propositions are 
urged in support of the judgment, as alike applicable to ail the con- 
tracts in suit, and we bave considered them in référence to either the- 
ory. 

(1) The question whether the Scott Comjjany, as purchaser of the 
coal for shipment from Zeigler, became obligated under any of th,e 
contracts to provide cars for its delivery, arises (as before stated) with 
ail express contract terms undisputed, and the fact conceded that no 
cars were so furnished by this purchaser for any delivery made or or- 
dered in the course of the transactions. Although each contract plain- 
ly requires ail deliveries of coal tô be made on cars for shipment by 
rail, no undertaking on the part of either seller or purchaser to place 
orders for such cars is expressed in any of the letters in évidence, 
making up the several contract terms, nor mentioned in the testimony, 
oral or written, as expressly agreed upon. The only provision cori- 
tained in the contract for "prepared coal" in référence to delivery 
requires the seller to deliver at Zeigler, "f. o. b. cars" — the well-known 
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commercial term which relieves the seller from expansé or risk after 
shipment— while like terms in the several contracts for "screen- 
ings" are thus supplemented : "Subject to strikes, short car supply, 
and unavoidâble accidents.'^ Upon thèse distinctions in the contract 
terms, respectively, the trial court appears to hâve placed its several 
interprétations of duty thereunder, concluding with an instruction 
against recovery under either contract. 

For the construction adopted of the express terms ref erred to in 
the contract for delivery of prepared coal, support appears in the line 
of authorities relied upon as précédents for a gênerai rule applicable 
to thèse terms of delivery "f. o. b." (and like provisions between pur- 
chaser and seller) for shipment by rail, that the purchaser thereby as- 
sumes the duty to furnish cars for such delivery, alike with the estab- 
lished rule in référence to "f. o. b." contracts for shipment by vessel. 
Hocking v. Hamilton, 158 Pa. 107, 115, 27 Atl. 836, and cases cited ; 
Chicago Lumber Co. v. Comstock (in this court) 71 Fed. 477, 18 C. 
C. A. 207; Davis v. Columbia Coal Min. Co., 170 Mass. 391, 49 _N. 
E. 629, and cases cited. Another line of authorities (John O'Brien 
Lumber Co. v. Wilkinson, 117 Wis. 468, 470, 94 N. W. 337; Vogt 
V. Schienebeck, 122 Wis. 491, 496, 100 N. W. 820, 67 L. R. A. 756, 
106 Am. St. Rep. 989) adopts a gênerai rule for interprétation of such 
contracts for delivery on cars, but reverses the implied obligation, as 
resting on the seller to ob tain the cars. In Illinois, however — where 
thèse contracts were ehtered into and made performable — the Suprême 
Court has rejected both of the foregoing vievs^s of a gênerai rule for 
ascertaining the obligation, under like contracts for delivery at a mine, 
and, resorting to évidence of subséquent conduct in performance, has 
uniformly "adopted the construction placed upon the contract by the 
parties themselves" as the test, and so charged the seller with duty 
to furnish the cars, in each instance. Consolidated Coal Co. v. Jones 
& Adams Co., 233 111. 326, 328, 83 N. E. 851, and prior cases re- 
viewed. With précédents thus conflicting, not only on the import of 
the gênerai rule, but as to any prima f acie force of the terms of delivery 
referred to, the issue of contract duty to provide the cars would ap- 
pear difficult of solution, in the absence of other évidence to establish 
the understanding of the contracting parties. We are of opinion, how- 
ever, that the proof to that end is sufficient in this record, within the 
well-settled rule of interprétation under which the above-cited Illinois 
cases are decided, and that neither the above-mentioned question of 
any gênerai rule of implied duty under the phrase "f. o. b. cars," nor 
the further question whether the Illinois définition of their efïect is 
controlling, as variously discussed in the briefs, is involved for dater- 
mination. 

The express provision in each contract for delivery of the coal on 
cars, to be shipped to varions points necessarily implies an agreement 
or understanding, between the parties for its performance, that such 
cars were to be obtained from the railroad companies upon timely or- 
ders to be given by one of the parties, such requirement for the serv- 
ice being patent to both ; and the utmost effect of the assumed gênerai 
rule, upon which the trial court directed the verdict, is to raise the 
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prima facie inference that the parties intended Ihe purchaser to make 
such orders, when not otherwise agreed upon — while the rule cited 
contra infers the seller to be intended — so that neither rule is applica- 
ble to set aside any arrangement they make for this incidental require- 
ment. It cannot, of course, affect their contract right to provide there- 
for as they may agrée upon, and, when the évidence shows their 
mutual understanding of tlie duty, any conflicting inference under the 
assumed rule is without force; and such arrangement between the 
parties, construing or fixing such duty not otherwise specified in the 
terms of sale, is provable as well by circumstantial évidence (in settled 
course of, conduct or like incidents and assent in performance) as by 
express stipulation. 

Under each contract in suit deliveries were constantly made during 
the several months of performance, on cars which were uniformly ob- 
tained by the Zeigler Company, through its réquisitions upon the 
railroads, and the voluminous correspondence between the parties 
throughout the course of the transactions discloses no intimation of 
duty or neglect on the part of the Scott Company to provide cars; nor 
is there any testimony in the record which tends to support that view. 
Thèse letters in évidence (making up most of the testimony) abound 
in complaints made by the Scott Company of faikires to ship the coal 
promptly on their contract orders, and in various excuses stated by 
the Zeigler Company for such delays— with alleged failure of the rail- 
road companies to supply cars on their orders as one of the causes — 
and instances appear of aid offered by and suggested to the Scott 
Company to urge the railroad officiais to "remove restrictions" and 
supply the needfui cars. Each instance, however, relates to orders 
given by the Zeigler Company for such cars, and authorizes no infer- 
ence that the Scott Company was intended or expected to perform the 
duty of placing orders. Indeed, under the proof that extensive ship- 
ments of coal to other purchasers from the Zeigler Company were car- 
ried on meantime, for which car supply was constantly required, no 
method would seem feasible for the numerous purchasers, or either of 
them, to make the réquisitions upon the railroads for the cars, under 
the well-known and needfui régulations demanded for apportionment 
of such service. The fact, therefore, of agreement, express or implied, 
that the Zeigler Company were to obtain the cars for ail thèse deliv- 
eries in suit, is clearly established, as we believe, by the évidence, and 
the direction of verdict was unauthorized under the gênerai rule re- 
ferred to, were such rule otherwise applicable to either contract. 

(2) The contention that verdict was rightly directed in favor of the 
Zeigler Company, under "undisputed proof" of car shortage as the 
cause of each failure to make timely delivery of coal, would impress 
us with force — not only in référence to the contracts for screening») 
as pointed out in the instructions, but for delays as well so caused in 
shipments of prepared coal— were the évidence upon which such con- 
tention rests both compétent and décisive that inability to obtain cars 
was the sole cause of each alleged default in delivery. Whatever the 
fact may be, however, we are of opinion that no sufficient évidence to 
that end is of record. The so-called "undisputed proof" is comprised 



iQ 165 FEDERAL HEPORÏEK. 

in repeated statements by the Zeigler Company (in letters to the Scott 
Company excusing delays) that the railroad companies refused or neg- 
lected to furnish the cars, and in références to such difficulty which 
appear in letters written by the Scott Company. 

As thèse letters were introduced by the Scott Company, with ail the 
correspondence between the parties, in the course of its direct évi- 
dence, without objection or réservation, it is contended, in substance, 
that statements so appearing in: letters offered by it, though written by 
the adverse party, thus become évidence of facts therein stated, and 
(saying the least) required the Scott Company to disprove such ex- 
cuses for delay to make out its prima facie case. This view we believe 
to be untenable under the well-settled rules of évidence, v^^hich rec- 
ognize the admissibility of correspondence between the parties for vari- 
ons purposes, but impose no such burden upon its introduction by ei- 
ther party. Self-serving statements of fact, thus appearing in a letter 
introduced by the adverse party, are neither confessed by such oiïer, 
nor made compétent proof of facts so stated. Moreover, évidence ap- 
pears in the record, offered on behalf of the Scott Company, of the 
supply of cars at the mines during the period in controversy, tending 
to disprove car shortage as an excuse for nondeliveries under either 
contract; and, if any issue of fact arose under the excuses, it was for 
détermination by the jury. 

We are satisfied, therefore, that error is well assigned in. No. 1,451, 
upon the instruction to find against the plaintiff in error under the 
issues. 

2. In No. 1,452, however — the suit by the Zeigler Company to re- 
cover on account of coal actually delivered under the several contracts, 
the first issue submitted under the consolidation for trial — we are of 
opinion that no reviewable error appears in the record. The bill of 
exceptions shows that trial of the issue joined therein was in progress 
when the Scott Company (défendant) entered its admission that the 
account as stated was correct and that the plaintiff's "prima facie 
case" was established, although counsel for the Scott Company had 
previously stated: "We claim that we hâve offset it [the amount thus 
due] against the damages which we hâve sustained." Thereupon the 
plaintiff rested its case, and the court ruled the défendant to "proceed 
with the défense." Instead of such course, however, counsel for the 
Scott Company thus stated their élection to waive such défense and 
proceed independently in their above-mentioned suit No. 1,451, viz. : 
"We are not starting in on the défense, but we are starting in on the 
affirmative in our case" and the trial so proceeded to a conclusion with 
no offer of the testiraony, at any stage, by way of défense or offset in 
the prior issue ; nor does any request or motion appear for submission 
to the jury in that view. Whatever of benefit was sought by the plain- 
tiff in error in this course, the way was clearly open under the consoli- 
dation to préserve any claim of offset against the account ; but its élec- 
tion to pursue its claim for damages alone in its suit (No. 1,451) left 
no issue for submission to the jury on the account as confessed, and 
the separate judgment therein, entered upon verdict directed accord- 
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ingly, cannot be disturbed for the erroneous direction in the subséquent 
issue thus tried independently. 

The judgment, therefore, against the plaintiff in error in No. 1,451, 
is reversed, and such cause remanded to the Circuit Court for a new 
trial. In No. 1,453 the judgment against the plaintiff is affirmed. 



CORLL V. MASUIUTB EXPLOSIVE CO. 

(Circuit Court of Appeals, Sixtii Circuit. Koveinber 20, 1908.) 

No. 1,798. 

Masteb and Sehvakt (§ 285*)— AcTios fob Is.tury to Servant— S uFficiEscY 
OF Evidence. 

Evidence considered, lu an action by an employé against tlie master for 
a Personal injury, and licld sufflcient to entitle tlie plaintiff to liave sub- 
mitted to tlie jury the question whether or not tlie injury was proxiniately 
caused by a defective appliance, for the condition of which défendant was 
responsil)le. 

[Ed. Kote. — For other cases, see Master and Servant, Cent. l)ig. B 1011- 
1014 ; Dec. Dig. § 28.3.*] 

In Errpr to the Circuit Court of the United States for the Northern 
District of Ohio. 

Charles Fillius, for plaintitï in error. 
J. C. Brooks, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. The défendant is a corporation en- 
gaged in manufacturing and selling masurite, a high explosive, and det- 
onating caps to explode it. The caps are each II4 inches long and 
one-quarter of an inch in dianieter. Each cap contains two copper 
wires, 8 feet long, which pass through the priming charge and are 
connected at the ends by a pièce of platinum wire. The priming 
charge is sealed into the cap by a mixture composed largely of sul- 
phur. The detonating cap, or, as it is commonly called, the exploder, 
is placed within the explosive, and the ends of the copper wires are 
attached to longer wires connected with a powerful electric battery. 
A heavy current passing from this battery through the detonater 
would explode it, and with it the explosive itself. 

Before selling detonators, the Masurite Company tested them, using. 
for the purpose a delicately constructed instrument, called an "ohm- 
meter." By the movement of an indicator on a dial (covered with 
glass) this device measures and shows the force of the current of elec- 
tricity which is produced by the battery and passed through the ré- 
sistance coil. In testing a detonator, the exposed ends of its wifes 
were at the same time placed upon the two posts of the ohmmeter, 
thus sending a current of electricity from the battery of the ohmmeter 
through the platinum wire of the detonator, which is used to explode 
the detonator when a powerful current is applied later for that pur- 
pose. If the ohmmeter, used as described, should register on the dial 

*For other cases see same topic & i humeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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a certain nuiriber of ohms, it would show a complète electric connec- 
tion between the two copper wires in the detonator, through the plati- 
num wire which joins them. But the current, passing from the ohm- 
meter through the detonator, would not be sufficient, if normal, to 
beat the platinum wire so as to explode the charge in the detonator, 
and the detonator would be accepted as good. On the other hand, if 
the indicator on the dial did not register any electric current, it would 
show there was, for some reason, an incomplète electric connection, 
and the detonator would be rejected as not good. 

The plaintiflf had been at the work of testing detonators for three 
or four weeks when the accident occurred. Before that she had been 
employed at the factory for something over a year, working at mak- 
ing, gluing, and rolling paper shells, and then packing them with 
masurite. She had only been working three or four weeks in testing 
detonators, for which an ohmmeter was used. Her knowledge of the 
ohmmeter, its method of construction and opération, and the dangers 
incident to its use,Were necessarily limited. 

The accident grew out of the explosion of a detonator shortly after 
an ohmmeter had been used. This ohmmeter had been knocked off a 
table and fallen so hard that the glass over the dial was broken, and 
there appeared to be a question whether it had not been injured and 
was unfitted for use. There was, however, an attempt to use it, and 
when the dial did not show any current from the ohmmeter, and the 
plaintifï, in the belief that the ohmmeter was not working, but needed 
examination by the foreman or superintendent in charge, laid the 
detonator, or several of them, on the table, there was an explosion, 
and she was seriously injured. 

In handling this situation, the court below in its charge called atten- 
tion to the f act that the explosion' was either instantaneous or delayed. 
If instantaneous, the plaintiff was guilty of contributory négligence, 
because she had not placed the detonator in a bomb proof, used to 
protect those near from an explosion, as she had been told to do, and 
it was this négligence which caused the injury. 

On the other hand, the court charged the jury that there was no 
testimoriy justifying the submission tO them of the question whether 
there was;a delayed explosion, and, since there was no substantial tes- 
timony. to' support the claim. that the explosion was a delayed one, the 
court could not leave the décision of that fact to the jury, and could 
not base a verdict on the jury's finding that the explosion was delayed. 
The court charged the jury, in addition, that the question could not 
be left to them whether a Ijroken ohmmeter was not the proximate 
cause of the explosion, and accordingly directed a verdict for the de- 
fendant. 

We think the court failed to take a proper view of the part the 
ohmmeter played in the accident and should hâve played in the case. 
It was a délicate electrical instrument, designed and employed to 
regulate and rheasure the current of electricity which was produced 
by its battery and permittëd to pass through its résistance coll. When 
used to test a detonator, a very light current was allowed to pass, so 
light as not to beat the platinum wire, so there was no danger in using 
it, but heavy enough to show that the current passed, so as to démon- 
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strate tliat there was sufficient electrical connection, and when the 
detonator should be subsequently put in use, and a heavy current ap- 
plied, it would pass through the platinum wire and explode the det- 
onator, and along with it the charge of high explosives intended to be 
set off. In order that an ohmmeter should perform its service in 
testing detonators, it was necessary, in the first place, that its parts 
should be properly adjusted and in perfect order, so that only a limited 
current should be produced and allowed to flow through, and, in the 
next place, that the force of the current should be measured and ex- 
hibited with accuracy. The testimony shows that the ohmmeter was 
defective in both requirements. The délicate instrument had had a 
heavy fall, and it had not been examined or repaired, although the 
plaintiff was insisting on something being done before using it. It 
seems she understood the situation better than the défendant company 
and its ofïicers. The attempt to use the unrepaired ohmmeter was 
unavailing. The indicator, which was expected to show the force of 
the current passing through the detonator, either did not move at 
ail or moved in such an uncertain way as to show the ohmmeter was 
eut of order. The young women who were engaged in testing, or 
trying to test, the detonators, concluded that they had not been tested, 
and that the ohmmeter would first hâve to be repaired, so the detona- 
tors, after an attempt had been made to test them, were laid aside 
on the table until the ohmmeter could be examined, and, if necessary, 
repaired. There was testimony tending to show that, when the at- 
tempt was made to test the detonators by the use of the ohmmeter, 
they were placed in a bomb proof, and were only laid upon the table 
after the conclusion had been reached that the ohmmeter was not 
working and would hâve to be repaired. Two or three seconds after 
the detonators were laid on the table, the explosion occurred, and the 
plaintifï was badly hurt. In its charge to the jury, the court below 
stated there was no testimony showing that a delayed explosion had 
ever taken place, although Prof. Maberry thought it might take place 
and explained why ; but it seems to us that the testimony is clear and 
positive upon the point that the explosion which caused the in jury 
was a delayed explosion. It seems, however, that the court below 
demanded that there be proof of a certain kind of explosion, and was 
not satisfied that there was any évidence that the kind of explosion de- 
scribed by Prof. Maberry had taken place. The professer went to 
the trouble of withdrawing and examining charges in certain detona- 
tors which he got from the Masurite Company, and he was of opinion 
that such charges might be gradually heated and ultimately exploded 
by the passage of a current of electricity through the platinum wire. 

It is to be noticed that under normal conditions, with the use of 
an ohmmeter in order and accurate, the platinum wire would not be 
heated so as to hâve any efïect upon the charge in detonator. To heat 
the wire to a point which would aiïect the charge and gradually cause 
combustion and explosion — in other words, bring about a delayed ex- 
plosion — it would be necessary to reduce the résistance in the ohm- 
meter, and thus permit a heavier current to pass through the platinum 
wire in the detonator ; and it would be necessary to do this at a time 
when for some reason the current had been increased, at a time when 
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the ohmmeter would not disclose it. Under the circumstances, we caii- 
not escape the conclusion that the plaintiff was not permitted to pré- 
sent her full case to the jury, and hâve the jury pass upon the question 
whether the use of the broken ohmmeter was not the proximate cause 
of the explosion and the resulting injury. We think she was entitled 
to be provided with an ohmmeter in good order, and, when the instru- 
ment was knocked off the table and broken, she was entitled to hâve it 
examined by a compétent person, and, if injured, repaired, so that she 
could rely upon its accuracy, both in restraining and reducing the force 
of the current which passed through it and in measuring and recording 
its force. The current created and allowed to pass through the det- 
onator before the time came to explode it was regulated by the ohm- 
meter. It was Hmited in strength to a perf ectly saf e current. But 
the trouble in this case was that the injury to the ohmmeter let the 
current loose and altered it so it was able to bring about a delayed 
explosion without in any way indicating the fact. This is not a case 
where proper steps could not hâve been taken to protect the employé. 
If the only explosion, or apprehended explosion, was one produced 
solely by an unknown priming charge, for which it alone was responsi- 
ble, it might be impossible to guard the employé by a bomb proof ; but 
in this case it was the broken ohmmeter which brought about the 
trouble, or at least there was évidence to submit to the jury upon that 
point. If it did, that was the proximate cause, which might be grounds 
for a recovery. 
Judgment reversed, and the case remanded for a new trial. 



-" KENTUCKY BLOCK CANNEL COAL 00. v. NANOE. 

(Circuit Court of Appeals, Sixth Circuit. November 20, 1908.) 
No. 1,803. 

1. Mastee and Servant (§ 101*) — Mastek's Liabilitt tob Injuries to Serv- 

ANT — Saee Place to Work. 

Tlie duty of a master to provide a reasonably safe place for employés 
to vfoi-k, having regard to tlie lilnd of work, Is a continuing one, and in- 
eludes the maintenance of tlie place in such reasonably safe condition, al- 
though such duty of maintenance is not so absolute as to charge the mas- 
ter wlth llability for injuries to servants resulting from the place beeom- 
ing unsafe through the vv'orlt there carried ou. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 171 ; 
Dec. Dig. § 101.*] 

2. Master. AND Servant (§ 190*)— Masteb's Liabilitt for Injuries to Serv- 

ant— Safe tLACE TO WOEK. 

Plaintiff was employed in mining coal in an entry In defendant's mine. 
Along the entry, about six feet from the floor, ran a drain pipe supported 
on wooden props. The mine boss directed an employé to disconnect and 
remove such pipe, flrst notifying the men at work in the entry. He neg- 
lected to notify plalntlfC, however, and in the flrst place negligently dls- 
connected the pipe from the pump on the outside, leaving both ends un- 
supported, when the whole Une fell over and struck and injured plaintiff. 
Hehl, that the eniploj'é engagea in removing the pipe was not a fellow 
servant of plaintiff in the mining opérations, but was performing a work 

*For otlier cases see same topio & § humbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cf constnictlon or alteratioD, and his duty of exercising care to malntaln 
the place where the miners were working in a reasonably safe condition 
while dolng such work, and to watn tbem of tlie danger therefrom, were 
duties of the ma^ter, whieli was responsible for thoir nonperformance. 

[Ed. Note. — For otber cases, see Master and Servant, Cent. Dlg. § 449; 
Dec. Dlg. I 190.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Kentucky. 

Action in tort Tliomas Nance, tlie plaintiff below, wliile mining conl in 
the service of the plaintiff in error, was injured by tlie sudden and unexpe(,'ted 
falling of a long line of drainage pipe which was carried on a Une of wooden 
props at the top of the main entry over the place where he was mining. The 
inner end of this line of pipe lay on the floor of a dip or sag in the floor of the 
entry in which water collected. From that point it inclined upwards, and 
was carried on the top of a line of wooden props, sorae six feet high and 
about six feet apart, to a point ontside the mouth of the entry. There thls 
outer and elevated end was securely attached to a statiouary piimp by means 
of which water was drawn from the mine. The pipe was in sections a few 
feet in length, being coupled together by threaded screws. This pipe had heen 
In place about three months, and had stood safely enough until the accident 
to Nance. The particular entry in which it had been used for drainage had 
been abont worked out, and the eoal in the "stumps" or "pillars" supporting 
the roof of the mine were being robbed. and Nance was so engaged when hurt. 

On the niorning of Nance's Injury, Henry Vaughn, the mine boss, directed 
Jasper Belcher, who had charge of the work of putting in and taking out hoth 
compressed air and drainage piping, to disconnect and remove this pipe. Bel- 
cher, upnn this point, testitied that Vaughn, the mine boss, "met me on the 
ontside and told me to go In and remove the pipe, disconnect the pipe and 
pump. He wanted It for another place. He said, 'Now, Jasper, go in there 
and notify thôse boys that you are going to remove this pipe.' " Belcher went 
into the entry, saw Nance moving one of the heavy cutting machines, and him- 
self assisted, as he says, in "cutting a few licks." Unfortunately he forgot to 
warn Nance of what he was going to do, though he left him at his work nnder 
the pipe with the observation that he "must get to work or the captain (mean- 
ing Vaughn, the mine boss) will get after me." Thereupon he went outside 
the entry and detached the pipe connection at the pump. The witness then 
says : 

"I uncoupled the pipe, and about that time a dread kind of struck me that 
It might give way ; I held to this end and laid it down on the bottom care- 
ful. I stayed then to see if it was going to glve way, so I could give notice, 
but it didn't seem to be going to give way, and I turned around and went to 
work, and it ail came down sudden." 

Thèse are the only essential facts of the case. The court denied a request 
for a peremptory instruction for the coal company, and submitted the case to 
the jury upon the single proposition that, if the jury should find that Nance 
was not notified of Belcher's pui-pose to remove this pipe, they should find for 
him such damage as would compensate him. 

There was a judgment for Nance, and the coal company bas sued out this 
writ of error. 

John Hagar, for plaintiff in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge (after stating the facts as above). That 
it was the gênerai duty of the coal company to provide a reasonably 
safe place, having regard to the kind of work involved, in which Nance 

'Vu otliei case* see same topic & { numbbb la Dec. & Âm. Digii. 1907 to date, & Rep'r ludexei 
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and hîs fellows could carry on the work for which they were employ- 
ed, is incontestable. That it is aiso the duty of the master to keep the 
place reasonably safe is equally clear, for the duty of furnishing a safe 
place to work is a continuing duty. Santa Fé Railroad v. Holmes, 
202 U.S. 438, 26 Sup. Ct. 676, 50 L. Ed. 1094. 

Manifestly, this duty of providing a safe place is dépendent upon 
the character of the work to be donc there. Hence, when that work 
is one of construction, reconstruction, destruction, or repair, the risks 
which are incident to such places and kinds of work are assumed by 
the servants there employed. Chesapeake & Ohio R. Co. v. Hennessey, 
96 Fed. 713, 38 C. C. A. 307, 314; American Bridge Co. v. Seeds, 
144 Fed. 605, 75 C. C. A. 407, 11 L. R. A. (N. S.) 1041; Armour v. 
Hahn, 111 U. S. 313, 4 Sup. Ct. 433, 28 L. Ed. 440. Neither is the 
duty of maintaining a safe place so absolute as to charge the master 
with injuries to servants resulting from the place becoming unsafe 
through the négligent performance of the work there to be done. 
Deye v. Lodge & Shipley Mach. Tool Co., 137 Fed. 480, 70 C. C. A. 
64; American Bridge Co. v. Seeds, 144 Fed. 605, 613, 75 C. C. A. 
407, 11 E. R. A. (N. S.) 1041 ; Baird v. Reilly, 92 Fed. 884, 35 C. C. A. 
78 ; Perry v. Rogers, 157 N. Y. 251, 51 N. E. 1021. 

The entry in which Nance was working was safe enough before 
Belcher uncoupled the attachment of this elevated Une of pipe to the 
stationary pump outside. It then became an unsafe and dangerous 
place for one working under or near this line of pipe. Belcher's alarm 
that the uncoupling of the attached outer section would leave both 
ends "in the air" and cause a strain upon the line of insecure props 
likely to topple them over with disastrous results to miners working 
under or near them was not groundless. This danger was plain to 
anybody; Vaughn, the mine boss_, knew it. Hence his direction that 
"the boys" should be warned to look out. Belcher, we hâve seen, 
realized it, and then fooHshly recovered from his alarm and went on 
with the work. To say that such a structure could not be taken down 
without danger, if true, is inconsequential, for in such case it was 
négligent to take it down at ail without full warning, if its fall was 
likely to injure employés engaged in work so near as to be hurt if it 
should fall. But it cannot be said that there was no safe way to re- 
move it. If the work of uncoupling had been begun at the unsupport- 
ed end in the entry, there would hâve been no danger, for the un- 
coupling of section after section from that end would leave the stand- 
ing sections as secure as before. Adopting a dangerous method of re- 
moving this fixture, it was plainly incumbent upon somebody that 
Nance and his fellows, whose place of work was thereby made danger- 
ous, should be warned, that they might either refuse to work in so 
dangerous a place while the removal was going on or assume the risk 
of the new danger, relying upon watchfulness to escape in case the 
props should begin to fall. In the latter case the effect of notice would 
hâve been to put Nance to an élection as to whether he would take 
the risk or quit. But he was given no élection, nor did he hâve any 
reason to suspect this danger, and that a safe place was to be converted 
into a dangerous place by this change in the security of this line of 
pipe. But it is said that the failure to give warning was the fault of 
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Belcher, and that Belcher was the fellow servant of Nance. There 
are a Une of cases in which it is held that, where the master has pro- 
vided compétent co-servants, exercised due care in providing a rea- 
sonably safe place to work and safe appliances, and, where the work 
is complicated, provided suitâble rules and régulations for the gênerai 
opération of the plant or machines, the duty of warning against périls 
incident to the opération of the plant, or conduct or character of the 
work being carried On, is not one of those personal duties of the 
master which may not be delegated. Where the master has exercised 
reasonable care in respect to the matters referred to, the supervision, 
control, and management of the détails may be left to the judgment 
and discrétion of those superior servants who are intrusted with the 
management. The gênerai rule is illustrated and stated in many cases 
by the Suprême Court and this court. Some of the cases we cite 
Central Railroad Co. v. Keegan, 160 U. S. 259, 267, 16 Sup. Ct. 369 
40 h. Ed. 418 ; Northern Pacific Railroad Co. v. Dixon, 194 U. S 
338, 24 Sup. Ct. 683, 48 L. Ed. 1006 ; Martin v. Atchison, Topeka & 
Santa Fé Ry. Co., 166 U. S. 399, 463, 17 Sup. Ct. 603, 41 L. Ed. 1051 
Grady v. Southern Railvvay Co., 92 Fed. 491, 34 C. C. A. 494; Deve 
V. Lodge & Shipley Mach. Tool Co., 137 Fed. 480, 70 C. C. A. 64 
Penn. Railroad Co. v. Fishack, 123 Fed. 4G5, 59 C. C. A. 269 ; Kin- 
near Mfg. Co. v. Cariisle, 152 Fed. 933, 82 C. C. A. 81. 

But the pririciple appealed to has no proper application hère. The 
removal of the drainage pipe was, in no legitimate sensé, one of the 
détails or incidents of the work of operating the mine, regarding it, 
for the purpose, as a unitary plant or great machine. The drainage 
pipe was a fixture, an appliance essential to the proper drainage of 
the mine. If it had fallen because proper care had not been used in its 
construction or maintenance, and injured servants whose duties called 
them to pass or work under or near it, there could be no doubt of the 
master's liability, for it was a part of the place where they were to 
work. By the direction of the master, acting by the mine boss, the sec- 
tion outside is uncoupled for the purpose of removing the pipe in sec- 
tions, and the whole structure cornes tumbling down upon the heads 
of men having nothing to do with the construction, removal, or main- 
tenance of the pipe and no knowledge of what was going on. Upon 
what principle can we distinguish between liability with or without the 
active intervention of the master in producing the catastrophe? The 
duty of exercising due care in taking this structure down, so as not 
to injure men working under it, was just as much a personal, non- 
delegable duty of the master as the original duty of care of construc- 
tion and maintenance. Belcher's work was not a work of opération ; 
Nance's work was. Nance was not engaged with Belcher in his work 
of construction or démolition^ If he had been, as respects that work, 
he would hâve been his fellow servant. A factory chimney is built 
so carelessly that it falls and injures men at work in the factory. Or 
such a chimney is being taken down by servants of the master, and it 
falls, because of their lack of due care, upon the other servants at 
work in the factory. The cases are parallel in principle. In both il- 
lustrations the work is the personal work of the master, for in neither 
instance was it a work of opération. The case, upon its f acts, is nearer 
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to Northwestern Fuel Co. v. Danielson, 57 Fed. 915, 6 C. C. A. 636 (C. 
C. A., 8th Circuit, opinion by Sanborn, Circuit Judge). Certain men 
were employed to shovel coal from a pier into a train alongside a 
coal track. Above them was a trestle work which was being taken 
down by another gang of men, Througli the want of due care by the 
men engaged in removing the trestle work, a bent fell and injured one 
of the gang of coal shovelers below. There was a judgment against 
the common master. The judgment was affirmed both upon the 
ground that the men taking down the bents of the trestle were doing 
the Personal work of the master in discharge of the duty of using 
due care to keep safe the place where the work of the coal shovelers 
was being donc, as well as upon the ground that the latter were igno- 
rant that the work was going on and had not, therefore, assumed the 
new risk incident thereto. 
Judgment affirmed. 



GRIESA et al. t. MUTUAL LIFE INS. CO. OF NEW YORK. 
(Circuit Court of Appeals, Eighth Circuit. Kovember 19, 1908.) 

No. 2,922. 

ApPEAL and EbrOE (§ 71*)— INTEBLOCUTOEY OeDEE IN EQTJITY "STAYING" PBO- 
CEEDINÔS AT LAW— APPEAL TO ClKÇUIT CoURT OF APPEALS. 

Wlien, upon a liearing in equity in the Circuit Court, in a suit the par- 
ties to whieh include ail the parties to an action at law pending in that 
court, an interlocutory order is granted "staying" further proceedings in 
the law action, on the theory that the two cases embrace a controversy 
which, should be litigated to a final and complète détermination in the 
suit In equity, to the exclusion of any proceedings at law, the order, al- 
though not using the teehnical words "restrain and enjoin," and not in 
ternis directed against the plaintiffs in the action at law, Is in purpose 
and effect an order granting an injunction, within the mcaning of sec- 
tion 7 of the act creating the Circuit Court of Appeals (Act March 3, 1891, 
C. 517, 26 Stat. 828 [U. S. Comp. St. 1901, p. 550]), as amended by Act April 
14, 190G, c. 1627, 34 Stat. IIG (U. S. Comp. St. Supp. 1907, p. 208), and an 
appeal from such order lies to that court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 394; 
Dec. Dig. § 71.*] • 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

C. F. Hutchings and George J. Barker (Samuel A. Riggs, on the 
brief), for appellants. 

A. C. Mitchell and John S. Dean (Léonard. S. Ferry, Thomas F. 
Doran, and S, D. Bishop, on the brief), for appellee. 

Before VAN DEVANTER, Circuit Judge, and PURDY, District 
Judge. 

VAN DEVANTER, Circuit Judge. . Briefly stated, the facts mate- 
rial to the décision of the question hère under considération are thèse : 
By à policy of insurance issued upon the life of Lucius H. Perkins, 

•For otUer oaaes see same toplc & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of Lawrence, Kan., the Mutual Life Insurance Company of Xew York 
promised that upon his death it would issue to his execntors 100 in- 
terest-bearing gold coin bonds, each of the dénomination of $1,000 
and payable in 20 years, or, if the executors should so elect, would pay 
to them the cash value of the bonds, to be computed at $1,305 for each 
bond. Within six months after the issuance of the policy, the insured 
died intestate, leaving a widow and three sons, for whose benefit his 
will contained certain spécial instructions respecting the bonds named 
in the policy. After his death the Insurance company brought a suit 
in equity in the Circuit Court against the executors, widow and sons 
to obtain, inter alla, a cancellation of the policy ; it being alleged in 
the bill that the issuance of the policy was fraudulently procured by 
the insured, that death by suicide within one year after the issuance 
of the policy was not within the risk covered thereby, that the insured 
died by suicide, that indisputable évidence of such suicide could be 
procured through an exhumation of his body and an autopsy thereon, 
and that thèse could be obtained only through the exercise of the 
powers of a court of equity. Thereafter the executors began an ac- 
tion at law in the Circuit Court against the insurance company to 
recover the cash value of the bonds, predicating the right to do so 
upon the company's déniai of ail liability under the policy, and also 
upon an élection by the executors to take cash in lieu of bonds. In the 
suit in equity the défendants demurred to the bill upon the ground 
that the complainant had a plain, adéquate, and complète remedy at 
law, and they also interposed a plea to the bill, alleging therein the 
pendency of the action at law and that, in the défense of that action, 
the complainant could obtain the full benefit of ail the matters stated 
in the bill. The complainant then made in the suit in equity an ap- 
plication for "an order staying ail further proceedings" in the action 
at law, "for the reason that the exact issues involved" in that action 
"are involved in and will be determined in this suit in equity, and be- 
cause this court of equity, having rightfully acquired jurisdiction of 
the parties and the subject-matter of the controversy, for the purpose 
of granting a certain necessary and indispensable équitable relief, will 
retain such jurisdiction to do complète justice between the parties 
and grant full relief." This application, the demurrer, and the plea 
were heard at the same time, and the hearing resulted in the follow- 
ing interlocutory order or decree : 

"The demurrer and plea to the bill of coniplaint herein, and also the ap- 
plication of the complainant for an order staying proceedings in action at law 
No. S'.WS on the records of this court, having heen heretofore argued and sub- 
niltted to tbe court with leave to the respective parties to flle briefs, now, on 
this 25tii day of .Jnne, 1908: the court liaving carefuUy considered the same, 
and heiiig well advlsed in the premises. doth order, adjudgo, and decreé that 
tbe défendants' demurrer and plea to the bill heretofore fllert herein be, and 
tlicy are each overruled and denled. It is further ordered, adjudged, and de- 
creed that the motion of complainant to stay further proceedings in la.w ac- 
tion No. 8,603 on the records of this court be, and the same is, sustained." 

From this order or decree the défendants appealed, and the insur- 
ance company now moves to dismiss the appeal, claiming that such 
an order or decree is not appealable. The controlling statute is sec- 
tion 7 of the act creating the Circuit Courts of Appeals (Act March 
165 F.— 4 
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3, 1891, c. 517, 26 Stat. 828 [U. S: Comp. St. 1901, p. 550]), as 
amended by Act April 14, 1906, c. 1627, 34 Stat. 116 (U. S. Comp. 
St. Supp. 1907, p. 208), which reads as follows : i 

"That where, upon a heàriDg in equlty In a District or in a Circuit Court, 
or by a judge tliereof In vacation, an injunction Sliall be grafited or contjnued, 
(jr a receiver appolnted by an interlocutory order or decree, in: auy. cause an 
appéftl may be taken from such interlocutory order or décree grànting or con- 
tinulng sucli Injunction, or appointiiig such receiver, to tlie' Circuit Court of 
AppealS: Provided, tliat the flppeal must be talcen within tliirty days from 
entry of jBuch order or decree, and it shàll take precedeiicè in tbe appellate 
court; and the proceedings in otUer resijects in the court below shall not be 
stayed unless otherwise ordered by that court, or by the appellate court, or a, 
judge thereof, durlng tlie péiideucy of such appeal: Provided, ïûrther, that the 
court belovr niay, in Its discrétion, require as a condition of thie appeal an 
additional bond." 

As the order or decree in question was made upon a hearing in 
equity and wàs interlocutory, the décisive question is,. Did it grant an 
injunction? To' us the answer doés not seeni doubtful. A court of 
equity possesses no power to stay proceedings in a court oî law, save 
by granting an injunction against the Htigant actors therein, and this 
is so well recognized that when, in a Court, of equity, à stay of proceed- 
ings in an action at law is sought or;, ordered, it is understood that it 
is this, injunctive power that is invoked ,or exercised, a,hhbugh the tech- 
niçal terms, "restrain .and enjoin"..bë,not used. Haitily the insurance 
company ititended to seek, and the Circuit Court intended to grant, in 
the suit in equity, an ordèr stayîiig proceedings in the action at law, 
and the record furnishes nb reaspn for believing that either intended 
that the order should be other tHàn: an authorized exertion of the in- 
junctive power. Possibly the , application and the order would hâve 
conformed more nearly to technical usage if the pne had prayed and 
the other had directed, in so many words, that the executors, the ac- 
tors in the action at law> be restrained and enjoined from taking any 
furthèr proçeçdings therein; but the language ysed was essentially the 
same in its purpose and e:^ect. The purpose of the oi"der was also 
reflected in a written. opinion which accompanied it, and. is found in 
the record, because it there appears that the court proceeded upon the 
theory, advanced , in the insurance , company's application, that the 
peculiar state of aiïairs shown in the suit in equity demonstrated the 
propriety of proceeding to a complète détermination of the entire 
controversy in that suit to the exclusion of any proceedings at law. If 
that theory was correct — as to which we express no opinion — an in- 
junctive order against further proceedings in the action at law follow^ 
ed almost as â rtiatter of course. 

The principal argument advanced to sûstain the cor^tention that the 
order or decree did not grant an injunction is this: Ail, courts, wheth- 
er of law or equity, possess inhérent power to stay proceedings before 
them, to the end that abuse, oppression, and injustice may be prevent- 
ed; and, as courts of law possess no power to grant in junctions, it 
necessarily must be that a stay of proceedings is not an injunction. 
The argument is sound when applied to a, stay of proceedings granted 
by thé court, and in the cause, in which the stay is to be operative, but 
beyond that it is fallacious. A court of law, when not exercising an 
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appellate or supervisory jurisdiction, possesses no power to stay pro- 
ceedings in another court. Purdv v. Baker, 92 App. Div. 243, 86 N. 
Y. Supp. 1065 ; Deyo v. Morss, 60 Hun, 580, 14 N. Y. Supp. 841. But 
net so of a court of equity. One of its most firmly established powers 
is that of staying proceedings at law when according to the principles 
of equity there is occasion to do so, and this power arises only from 
the authority to grant injunctions. 2 Story, Eq. Jur. (13tii Ed.) § 
874 et seq.; 4 Pomeroy, Eq. Jur. (3d Ed.) § 1360 et seq. 

It is also said that we are not hère concerned with an order or de- 
cree of one court staying proceedings in another, because both cases 
were pending in the same court. But there is no force in the attempt- 
ed distinction. For ail purposes material to the présent discussion, 
it is as if the tvvo cases were pending in distinct tribunals, each acting 
independently of the other. This is so because of tlie séparation or 
distinction which is carefully preserved and maintained by the laws 
of the United States between proceedings at law and proceedings in 
equity in the national courts and between the powers of those courts 
when sitting as courts of law and when sitting as courts of equity. 
Jones V. McMasters, 20 How. 8, 22, 15 L. Ed. 805 ; Thompson v. Rail- 
road Companies, 6 Wall. 134, 18 h. Ed. 765 ; Hurt v. Hollingsworth, 
100 U. S. 100, 25 L. Ed. 569 ; Northern Pacific Railroad v. Paine, 119 
U. S. 661, 7 Sup. et. 323, 30 L. Ed. 513 ; Highland Boy Gold Min- 
ing Co. V. Strickley, 54 C. C. A. 186, 116 Eed. 852 ; Files v. Brown, 
59 C. C. A. 403, 124 Fed. 133 ; Hatcher v. Hendrie & Bolthofï Mfg. 
Co., 68 C. C. A. 19, 133 Fed. 267; Anglo-American Co. v. Lombard, 
68 C. C. A. 89, 132 Fed. 721; Lombard v. Anglo-American Co., 196 
U. S. 638, 35 Sup. Ct. 793, 49 L. Ed. 630 ; Cook v. Foley, 81 C C. 
A. 237, 152 Fed. 41 ; Id., 209 U. S. 543, 28 Sup. Ct. 570, 52 L. Ed. 919. 

We think the order or decree granted an injunction, and is within 
the statute before quoted, a manifest purpose of which is to enable a 
défendant to seek immédiate appellate relief from an injunction, the 
continuance of which throughout the progress of the suit in which it 
is granted might seriously afl^ect his interests. Smith v. Vulcan Iron 
Works, 165 U. S. 518, 525, 17 Sup. Ct. 407, 41 L. Ed. 810. 

The motion to dismiss the appeal is accordingly denied. 
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(Circuit Court of Appeals, Third Circuit. November 9, 1908.) 

No. 15. 

1. PosT OrncE (§ 49*) — Offenses Aqainst Postal Laws — Maiung Obsceke 
Mattee. 

A conviction for sending an obscène, lewd, aud laseivious publication 
through the mails, In violation of Rev. St. § .3893 (U. S. Oomp. St. 1991, 
p. 2658), held sustained by the évidence submitted to the jury by proper 
Instruction. The test is the tendency to corrupt and déprave the miuds of 
those who are open to such influences. 

[Ed. Note. — For other cases, see Post Offlee, Dec. Dig. § 49.*] 
•For otter oases eee same topic & § numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Ceiminal Law (§ 826*)— Requests to Oharge— Wheee Pbesented Too Late 
OE CovEEEDBY THE Geneeal Charge— Refusal or. 

Wliere requests to charge are many in number and presented so late that 
they cannot be properly examinée! by tbe trial judge, it Justifies the re- 
fusal of theni as a whole; and this is partieularly the case when the in- 
structions asked, with one or twoexce] nions, fuUy coyered by the général 
charge, were such as the court eould not be expected to give. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 200S; Dec. 
Dig. § 826.*] 

In Error to District Court of the United States for the District of 
New Jersey. 

Henry M. Earle, for plaintiflf in error. 
Waltér H. Bacon, Asst. U. S. Atty., opposed. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

PER CURIAM. The défendant was convicted upon sufficient évi- 
dence, after a correct and adéquate charge, which is practically ail 
that we need to know or say. The story on which the conviction is 
based, if not the magazine in which it appears, of which the défendant 
is the editor in chief and responsible head, is suggestively lewd and 
bad; none the less so, because of the alleged reformirig and corrective 
purpose overlaying it, which is speciously advanced. It plainly, and in 
our judgment intentionally, caters to a prurient taste, which it is the 
thinly disguised object of the author to incite; and àssttciated, as it is, 
in the periodical where it appears, with certain articles on physical 
culture to which no objection perhaps can be made — although no such 
clean bill can be given to many things, articles as well as advertise- 
ments, which are there found — -it is capable of doing incalculable harm ; 
ail the more so because it is intended to circulate among and attract the 
young, to whom the magazine is particularly addressed. We are clear 
that the publication — story, if not magazine — is of the obscène, lewd, 
and lascivious character which it was the object of Congress by the 
législation in question to suppress. The standard is not the publica- 
tions to which we are referred, which are said to be just as bad, but 
pass muster with some. The test is the tendency to déprave and cor- 
rupt the minds of those who are open to such influence, into whose 
hands the publication may corne (Rosen v. United States, 161 U. S. 
29, 16 Sup. Ct. 434, 40 L. Ed. 606), of the existence of which corrupt- 
ing tendency we hâve no doubt hère. 

Complaint is made that the defendant's requests were denied, to 
some of which, at least, it is said, no objection can be raised. But there 
were 22 of them, and they were presented so late, according- to the 
record, that they could not be examined properly, which itself justi- 
fies the refusal of them as a whole, in addition to which the}^ asked for 
instructions which, with perhaps one or two exceptions, which were 
fully .covered in the gênerai charge, the court could not under any cir- 
cumstances be expected to give. In any view there was thus no error 
in the disposition of them which was made. 

The judgment is affirmed. 

*For other cases see same topic & | numeeiî in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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OBBRUa & HENRY v. UNITED STATES. 

(Circuit Court oî Appeals, Fifth Circuit. November 10, '1908.) 

No. 1,770 a,93G). 

CUSTOMS DUTIES (§ 34*) — CLASSiriCATION— l'RESS Cl.OTII— CAMEL'S-HAIE— 

"Makufacturks of Wool" — "Haie Press Clotu." 
Caïuers-iiîiir press rlotU is dutiable as luanufiictures of "wool" under 

Tariff Act .Tuly 24. 1897. c. 11, § 1. Schedule K, pars. ;MG. 383, 30 Stat. 

184, 18.J ru. S. Coiup. St. 1901, pp. 1660, 1G08), rather tliau as "hair 

press cloth" uuder Seliedule N, par. 431, 30 Stat. 191 (U. S. Comp. St. 

1001, p. 1675). 

[Ed. Note. — F'or other cases, see Custoiiis Dutles, Dec. Dlg. § 34.* 
For otlier defliiitlons, see W'ords aiid riirases, vol. 5, pp. 4363, 4364.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

There was no opinion below. The case relates to an importation 
at the port of- New Orléans, which the importers contended had been 
subjected to an excessive rate of duty. The Board of United States 
General Appraisers aiifirmed the assessment, and the court below af- 
firmed the board. In thèse proceedings the importers contend for a 
reversai of the décisions of the Circuit Court and the Board of Gen- 
eral Appraisers. 

The case involves considération of the following provision in Tarift' 
Act July 24, 1897, c. 11, § 1, Schedule K, par. 38.3, 30 Stat. 185 (U. 
S. Comp. St. 1901, p. 1668): 

"383. Whenever, in auy schedule of tlils act, the word 'wool' Is used in 
(connection with a manufactured article of whicli it is a component material, 
it shall be held to include wool or liair of the * * * cainel. * * * " 

The prevailing and dissenting opinions filed by the Board of General 
Appraisers read as f ollows : 

McClelland. Gênerai Appraiser. The merehandise which is the subject 
of thls protest is invoiced as "hair press clotli." It was returned for duty at 
44 cents per pound nnd 50 per cent, ad valorem, and accordingly asscssed by 
the collecter undor the provisions of Tarife Act July 24, 1897, c. 11, § 1. Sched- 
ule- K, par. 366. 30 Stat. 184 (U. S. Comp. St. 1901, p. 1666). It is elaimed 
that duty shoukl hâve been assessed at the rate of 20 cents per square yard 
under the provisions of Schedule N, par. 431, 30 Stat. 191 (U. S. Comp. St. 
1901, p. 1675), of said act. 

The question involved has been tried out at great length ; but the extensive 
record fails to show any material différence between the question involved and 
that which was presented to and fully discussed by the board in its décision 
G-, A. 4,448 (T. D. 21,200). In that case the protest was overruled, the con- 
tention on behalf of the protestant being the sanie as made by the protestants 
in this case. No appeal was taken from said décision, however. Later, the 
board made a further décision (Abstract 4,605, T. D: 26.035), on the protest of 
E. & H. Caldwell, which, so far as shown thereby, covered practically the sarue 
issue. Said Abstract 4,605 reads as f ollows: 

"The merehandise consisted of cloth made from camel and goat hair, used 

in presses for the manufacture of stearin and otherwise. It was classified 

.as woolen cloth under paragraph 360, tariff act of 1897, and is clalnied to be 

dutiable under paragriiph 431 as 'hair press cloth.' Protests overruled on the 

authority of G. A. 4,448 (T. D. 21,200)." 

*For otber cases see same topic & § numbek in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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From this latter décision an appeal was taken to tlie United States Circuit 
Court, and ttie décision of the board was reversed, Judge Townsend writing 
tlie décision as follows (Caldwell v. United States, 141 Fed. 487, T. J). 26,489): 

"Tlie mei-cliandise in question consists of clotli made of liair adapted to 
be used in bydraulic presses. It is in fact a Ixair press clotli. It is se Icnown 
commercially, and was so invoiced and sold. Tlie Board of General Appraisers, 
however, apparently basing its décision upon évidence talcen in anotlier case 
as to otlier mercliandise, adopted the language of their opinion tlierein and 
assessed tlie article at 33 cents per pound and 50 per cent, ad valorem, under 
paragraph 366 of the act of 1897, as a manufacture of wool not specially pro- 
vided for. Tlie importers protested on the ground that tlie cloth was dutiable 
eo nomine as haïr press cloth, at 20 cents per yard, under paragraph 431 of 
said act. 

"The govemment Introduced no testimony in this case before the board. 
Paragraph 366 provides oniy for manufactures of wool not specially provided 
for. Paragraph 431 provides speeiflcally for hair press cloth eo noffline. The 
construction given to thèse words by the txiard would seem to deprive this 
spécifie provision of ail efCect, inasrûuch as the mats made of horsehair and 
cattle hair appear to be included under a separate désignation. The assess- 
ment by the board would operate to impose an ad valorem duty on this cloth 
of between 300 and 400 per cent. The décision of the Board of General Ap- 
praisers is reversed." • 

The board in said Abstract 4,605 made spécifie flnding that the cloth wa» 
"made from camel and goat hair"; and, if it wereequally clear that in review- 
ing said décision Judge Townsend considered the question as one involving In 
wliole or in part the rate of duty to whlci press cloth made from the hair of 
the camel is subject, we would readily accept the court's conclusion of law as- 
governing in this case. But we note that the learned judge in his opinion 
makes np mention of camel's-hair, and states that the board apparently based 
•'its décision [Abstract 4,605, supra] upon évidence taken in another case as 
to other merchandise." The other case referred to was G. A. 4,448 (supra), and 
the "other merchandise" was that Involved In that case, which was con- 
cededly made, of camel's-hair. 

We hâve examined the testimony which was taken by the board in the 
Caldwell Case (Abstract 4,60,5), and flnd nothlng in it to show that the press 
cloth there involved was made either in whole or In part of camel's-hair. It 
appears that at the close of the lieariiig request was made that the évidence 
which was thé basis of G. A. 4.448 be Incorporated in the Caldwell. Case, "in 
so far as it is relative." Objection was made to the reeeipt of said record 
in évidence; and, while It does not appear from the record vvhether it was 
received, the board evidently considered the issue in the two cases identical, 
for the protests in the Caldwell Case were overruled on the authorlty of G. A. 
4,448. 

SamiDles before the courts In the Caldwell Case are in évidence in this case, 
and, while there is an apparent lack of identity of such samples, there is un- 
contradicted évidence that there is no camel's-hair in any of them. We tbere- 
fore feel that the court's décision in the Caldwell Case may not be accepted as 
a guide to our détermination hère, and, unless we are to foUow G. A. 4,448, 
the question must be considered practically as an original proposition. And 
to so consider It would seem inevitably to lead to the same conclusion ; for we 
are conf ronted wltli the unmistakable fact that Congress has provided that 
for ail tariff purposes camel's-hair shall be considered as wool (paragrapha 
348, 351, and 383, Schedule K, 30 Stat. 182, 185 [U. S. Comp. St. 1901, pp. 1664, 
1668]). 

We do not overlook the words of Judge Townsend in deciding the Caldwell 
Case, snpra, as follows: 

"Paragraph 431 provides speeiflcally for hair press cloth eo nomine. The 
construction given to thèse words by the board would seem to deprive this 
spécifie provision of ail efCect." 

But to exclude camel's-hair press cloth from that spécial provision does 
not necessarily make it of no effect ; for if It be assumed that the Caldwell hair 
press cloth was made of horsehair, it was wlthout doubt subject to duty under 
that provision; and so, in Abstract 11,846 (T. D. 27,445), the board sustained 
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tlie Importers' claim tbat horsehair press cloth was dutiable under that pro- 
vision. 

ïlie generally accepted tlieory Is that the congressional policy in construct- 
ing tarilï acts lias always been to place upon raw materials lower rates of 
duty tlian tbose fixed for the flnished product or manufactured article. In 
other words, rates of duty, with practical uniformity, hâve been increased in 
proportion to the amount of labor expended on the article imported. 

If the camel's-hair of which this article is manufactured had been Imported 
in the raw state, there could be no question but that the wool duty would at- 
tach, for the reasou, as already stated, that for ail tariff purposes the word 
"wool" sBall l>e held to include the hair of the camel ; and it is equally clear 
that. in the absence of the provision for "hair press cloth" relied upon by 
protestants, any article made of camel's-hair would be subject to duty as a 
manufacture of wool ; and the question therefore narrows itself down to 
whether the provision for "hair press cloth" is such as to make an articlç 
concededly made of wool subject to a rate of duty so low as to be entirely in- 
consistent with that to which the raw material out of which it is made is sub- 
ject. \Ve cannot believe that such was the congressional Intent. And this is 
the more manifest when we consider the articles with which hair press cloth 
is grouped in paragraphs 429, 430, and 431, Schedule N, 30 Stat. 191 (U. S. 
Comp. St. 1901, p. 1675), which read as follows: 

"429. Hair, human, if cleaned or drawn but not manufactured, twenty per 
centum ad valorem. 

"430. Hair curled, suîtable for beds or mattresses, ten per centum ad va- 
lorem. 

"431. Hair cloth, known as 'crinoline' cloth, ten cents per square yard ; hair 
cloth known as 'hair seating' and hair press cloth, twenty cents per square 
yard." 

To hold otherwise would be practlcally to nullify, to an extent at least, the 
purpose of Oongress in declaring the hair of the camel to be wool. 

We find the marchandise involved to be a manufacture of wool, and hold it 
to be subject to duty as assessed. The protest is overruled, and the décision 
of the coUector is afïirmed. 

SHARRETTS, General Appraiser (dissenting). This board, in Abstract 4,G05 
^T, D. 26,035), covering the protests of B. & H. Caldwell, found that the mer- 
chandise consisted of cloth made from camel and goat hair, and held It to 
be dutiable as woolen cloth, under paragraph 366 of the tariff act of 1897. The 
Circuit Court for the Southern District of New York revereed that décision ; 
and it is manifest from the language used by Judge Townsend, who decided 
the case, that the board's finding relative to the materials entering into the 
fabrication of the goods was unchallenged. The learned judge, conceding that 
the disputed merchandise was a manufacture of wool, said in part: 

"Paragraph 366 provides only for manufactures of wool not specially pro- 
vided for. Paragraph 431 provides speciflcally for hair press cloth eo nomine. 
And the merchandise is in fact a hair press cloth. It is so knov\'n commerciai- 
ly, and was so invoiced and sold." 

The argument that paragraph 431 provides only for fabrics composed of 
horse, cattle, or eommon goat hair apparently conflicts with the priuciple 
enunciated by the United States Suprême Court in Arthur v. Butterfleld, 125 
U. S. 70, 8 Sup. et. 714, 31 L. Ed. 643. In déférence to the décision cited, I 
think the protest should hâve been sustained in the présent case. 

Walden & Webster and Hall & Monroe (Henry J. Webster, of 
counsel), for importer s. 

Albert G. McDonald, Spécial Asst. U. S. Atty., and Joseph W. Car- 
roU (Rufus E. Foster, U. S. Atty., Charles D. Lawrence, Asst. Treas- 
ury Counsel, and Carroll, Henderson & Carroll, on the brief), for the 
United States. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. A majority of the judges are of opinion that the 
decree of the Circuit Court was correct, and it is therefore affirmed. 
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BRUNSWIOK-BALKE-COLLENDBR CO. ▼. ROSATTO. 
(Circuit Court of Appeals, Thlrd Circuit, November 12, 15)08.) 

No. 12. 

1. Patents (| 328*)— Invention— Bowlinq Alley. 

The Wiggins patent. No. 623.933, for a bowling alley. In whlch a con- 
cave side gutter Is substituted for the square form in previous use, Is 
Toid for luck of patentable invention. 

[Ed. Note. — For other ^ttses, see Patents, Dec. Dlg. § 328.*] 

2. Patents (§ 328*)— Invention— Rdnway fob Bowling Alley. . 

TUe Wiggins patent, No. 554,011, for a bail ruiiway for bowling al- 
leys, is void for lack of patentable invention. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the J^astern 
District of Pennsylvania. 

For opinion below, see 159 Fed. 729. 

M. B. Philipp and James Q. Rice, for appellant. 
E, Hayward Fairbanks, for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and CROSS, 
District Judge. 

BUFFINGTON, Circuit Judge. In the court below the Brunswick- 
Balke-Collender Company, owner of patent No. G23,933, for a bowling 
alley, granted April 35, 1899, to William H. Wiggins, filed a bill 
against Frank Rosatto, charging infringement thereof. On final hear- 
ing that court, in an opinion reported at 159 Fed. 729, held the 
patent void. From a decree dismissing the bill the Brunswick Com- 
pany appealed. The object of the patentée was to improve the con- 
struction of bowling alleys with référence to the "ball-gutters" or 
troughlike conduits alongside the alleyway. Thèse gutters serve to 
carry to the pit end of the alley the balls thrown off the alley-bed 
by a player. Prior to this device the side gutters of bowling alley- 
beds were rfectangular in cross-section, and when misplayed balls en- 
tered them they could rebound and strike the side of the alley-bed. 
This impact sometimes slivered the outer edge of such alleyway and 
scaled off the balls around the finger holes. By making the gutter of 
suitable circular proportion, a misplayed bail was more apt to follow 
the central line of the gutter. Having no angular corner, the curved 
gutter was more easily kept clean. On this device a single claim, to 
wit: 

"The combinatlon, with the bed, or ball-way A, of a bowling alley; and a 
suitniile strhigér, or strip, running parallel witli the edge of the alley-bed at 
a suitable distaijce therefrom, of a bottom pièce C, the top surface or which 
is concave, in ctoss-section, and opérâtes to cause a bail rolling thereon to 
travel centrally thereof ; ail in substantially the manuer and for the purposes 
hereinbefore set forth" — 

was granted. The sphère of invention hère involved is very narrow, 
f or it consists in substituting a circular for a square gutter alongside 

•For other cases see same topio & § ntjmbee In Dec. & Ain. Digs. 19J7 to date, & Rep'r Indexe» 
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an alley-bed. The use as a runway for balls of a circular trough of 
proper proportions was known in game construction. Thus, not as 
anticipatory of Wiggins' particular combination of circular troughs, 
but as showing their use generally in game devices, we may refer to 
the patent of Arff, No. 379,313. where a circular side-trough was used 
as a suitable form of gutter bail return in a game played on something 
like a billiard table. 

"The outer walls of thèse troughs," says Arff. "extend up iibove the level 
of the table surface, so as to prevent aiiy bail from beiiig driven eutirely ofC 
the table and onto the floor ; or they constitute, in other words, both a guard- 
rail and a return trough." 

Indeed, Arff suggested the adaptation of his devicc to bowling al- 
leys, saying: 

"In making use of our hivention, we do not confine it to any particular game, 
and we may arrange it to be i)layed with balls and a eue. after the manner of 
billiards; or we may use it on a very much larger scale, to be used in tlio 
olace of a bowling alley." 

In the Patent Office, Wiggins' application was rejected by the pri- 
mary examiner, and on appeal his action was affirmed by the board 
of exarainers in chief . In doing so that board said : 

"ïhe old bail gutters were reetaugular in cross-section and had flat bottonis. 
Thls perniitted the balls, after they had left tlie alley, to bunip from side to 
side. Thls difflculty the applicant remédies by mailing the bottom of the gutter 
curved. ïhis construction would reme<ly the difficulty somewluit in that a 
central path is provided for the balls, though they would still, if traveliug 
with any speed, butt against the stringer. It is of course obvious that a gutter 
with a curved bottom will to some extcnt prevent the bail from rolling from 
side to side, and the only question that remains is whether it required any- 
thlng more than ordinary observation to deterjiiine the cause of the previously 
existing difflculty, The patent to Arff et al. describes a device prinuirily intend- 
ed for a game to bc jihiyed on a table, but is stated to be intended also for use 
on a large scale as il bowling alley. * * * Whlle the conditions of use of 
tliis game are hardly snch as to suggest the reniedy for the difflculty whicli the" 
appîicant statcs cxists. the patent lias a gutter with means for causiug the 
balls to roll centrally thercin. Even without this patent we regard the device 
claimed as lacking in new invention." 

On appeal to the commissioner, the application was granted, not be- 
cause, as shown by his opinion, the commissioner was convinced the 
device involved patentability, but to give the applicant an opportunity 
to test the question in the courts. Thus he says : 

"That the improvcment is new and useful lias not been dciiied by either of 
the lower tribuuals, and aUhough it is simple, from the showing made by ap- 
pellant at the hearing before nie, I am not willing to say tliat the improve- 
ment made by hîni is obvious to one skilled in the art. At any rate, I am will- 
ing to give the benefit of the doubt as to the imtentability to the applicant, 
in order that he may bave an opportunity to défend liis invention in court, 
should it be infringcd." 

The question of patentability has had the painstaking attention char- 
acteristic of the judge below. In his opinion he says : 

"Kor, as hearing on the question of invention, was the adoption of this de- 
vice attended by any of the circumstances which are sometimcs relied on to 
make that out. 4'here was no preceding and insistent demand. for instance, 
for a new character of gutter to take the place of the old one, the defects of 
which were recognized and remained unsupplied. Neither were other lu- 
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ventors strlvlng unsnccessfully to attaln the sailie end. Nor was the advance* 
made by the concave over the square gutter so màrked, nor bas it gone into 
such Immédiate and unquestioned use, as to show tliat it met an expectant 
need. * * * it ig to be observed as- to this that a concave gutter is a com- 
Hion andnot at ail complicated construction, whieli any ordinary workmàn 
possessedof the usual mechanlcal skill eould produce, if the necesslty for and 
the desirability of It wa.s seen. Aiid^it would nodoubt surprise most of them 
to learn that it had been monopollzed by a patent, which prevented its use, If 
for any reason they were called to put one in. It is also a most natural one 
for a bail, conforming, as It does, to Its shape, and is found in the patents re- 
ferred to above in a cognate and suggestive, if not a directly antleipatlng, use. 
The patentée thus Invented nothing new in this regard, but simply took that 
which was at hand, in gênerai use, and appUed it without change of function 
in place of another eomnion form, because of its supposed superlorlty for the 
purpose." 

In thèse conclusions we agrée. Moreover, it seems clear that the 
originahty hère involved was the récognition of a hitherto overlooked 
evil, and not a finding of means to overcome it. Thus an expert bowl- 
er, speaking of the chipping of balls and splintering the alley-bed 
sides, said: 

"Although a close observer of thèse conditions and effeets, it never occurred 
to my mind exaetly what were the causes thereof, until the introduction into 
use of the Wigglns improved form or construction of bail gutters, which I 
knew to hâve practleally overcome wholly the evil effeets which existed when 
the same aliey-beds and the same sort of halls were previously used in con- 
nection with the old-fashioned bail gutters on either side of the ball-way." 

And the patentée himself says: 

"No bowling alley builder, or alley keeper, or bpwler, ever discovered, until 
I found it out, that a fruitful, if not the main, cause of the rapid wear of the 
balls (especially the larger ones) was the Implngement and chaflng of the balls' 
surface against the sharp, hard edge of the alley-bed whenever a bail happened 
to be misplayed and rolled down in the 'ball-gutter' to the alley pit (without 
striking a pin), especially in cases in which a twisting roll was made by the 
expert bowler. Nor was it at ail obvious to those skilled in the art of building 
alleys, or that of rolllng tenpins, that this abrasion of the balls misplayed 
down the gutter was the cause of a very apparent wearlng away, each season, 
of the edges bf the playing surface or 'ball-way' of the alley, and that this 
evil was aggravated in the case of expert bowlers, who mostly play the twist- 
ing stroke or roll, because the bail played with a twist that leaves the ball- 
way and travels to the pit in the 'ball-gutter' of the alley vvill hug the edge of 
the ball-way, so to speak, and the implngement, with a grinding action, of 
such bail against the edge of thé playing surface will not only effeet more in- 
jury to the bail than arises in the case of a misplayed plain stroke, but will 
more injuriously affect the edge of the playing surface of the alley." 

Now when Wiggins recognized the evil, he did not hâve to invent 
anything to overcome it. There were no experiments or tentative 
efforts. He did not invent circular pathways for balls, nor invest them 
with any new function when they were used as ball-troughs along an 
alley-bed. As an experienced builder, he was able to remedy the evil 
as soon as he recognized it, for it was the récognition of the evil, and 
not the means of overcoming it, that characterized what he did. It 
was one of those mechanical problems which, as soon as an evil was 
recognized, one skilled in the art was able to meet. We recognize the 
fact that this patent was sustained in the Second Circuit in 145 Fed. 
353, and that décision affirmed in 146 Fed. 1022, 76 C. C. A. 678. In^ 
neither case was there any discussion of the question of patentability.' 



THE WILLIAM H. CLIFFORD, 59 

On the other hand, the reasoning of Judge Lacombe on that question 
in 124 Fed. 554, where he denied a preliminary injunction on the 
patent, and of Judge Archbald in the présent case, satisfy us that no 
such inventive disclosure has been hère made as warrants the monop- 
oly for years in bowhng alley construction of a circular side-trough. 

As to the other patent to Wiggins, No. 554,611, issued February 11, 
1896, of which infringement is also charged, Uttle need be said. The 
patent concerns the prior-used return-troughs of bowling alleys in 
which both the pit and player ends were elevated. The élévation at 
the pit end served to impart, and that at the players' to impede, bail 
impetus. In this way chipping of the balls and injuries to players' 
fingers were avoided; the small balls dropped through a hole in the 
gutter as soon as they reached the top of the players' incline, while 
the larger passed on to the stop post. Wiggins sought to improve this 
construction by locating the small bail drop-hole at the foot of or part 
way up the incline, instead of at the top, where it was in the prior 
devices. We are of opinion this involved no patentability, and we 
avoid needless répétition by adopting as the opinion of this court the 
satisfactory discussion of that question by the court below. 

Finding no error, the decree below is afSrmed. 



THE WILLIAM H. CLIFFORD. 

(District Court, E. D. Pennsylvania. Novetnber 9, 1908.) 

No. 28. 

1. SeAMBN (§ 5*) OONTEACT OF SERVICE— VALIDITT. 

Under Rev. St. § 4504 (U. S. Comp. St. 1901, p. 3063), the master 
of a vessel making a eoastwise voyage betweea Atlantic ports of the 
United States may act as shipping commissloner for the purpose of 
signlng his own crew, and the contract so signed is valid and binding. 

[Ed. Kote. — For other cases, see Seamen, Cent. Dig. § 5; Dec. Dig. 
§ 5.*] 

2. Seamen (§ 21*) — Right to Wages— Désertion. 

A^Tiere the shipping articles signed by seamen required them to "load 
and discharge cargoes," their refusai to assist in discharging in an 
emergency was a breach of contract, althongh it was not construed by 
the ship to requlre them to do ail of such work ; and their leaving the 
ship on the refusai of the master to furnish them food, which order was 
rescinded after a short time, was désertion which forfelted their right 
to wages. 

[Ed. Note. — For other cases, see Seamen, Cent Dig. § 104; Dec. Dig. 
§ 21.*] 

In Admiralty. Suit by seamen for wages. 

Lionel T. Schlesinger, for libelant, 
Howard M. Long, for respondent. 

j. B. McPHERSON, District Judge. This is an action in rem 
brought by James Macintosh and Thomas Williams, each claiming 
to recover wages as a seaman from the schooner William H. Clifford. 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On March 4, 1907, the libelaiits signed articles with the scliooner for 
a côasting voyage f rom Philadelphia to Mayport, Fia., and return 
to a port.of disciiarg-e north of Cape Hatteras. On March 38th they 
lëft the vessel at Mayport, made their way back to Philadelphia, and 
afterwards brought this action for their wages. The défense is that 
they deserted the ship, and hâve therefore lost their right to com- 
pensation. Rev. St. § 4596 (U. S. Comp. St. 1901, p. 3113). The 
articles w«re not signed before a shipping commissioner, but be- 
fore the master of the schooner; and in reply to the vessel's dé- 
fense, the libelants take the légal position that the articles were void 
because the fédéral statutes were not complied with, and, as a 
further conséquence of this violation of law, that the libelants were 
expressly permitted by section 4523 (U. S. Comp. St. 1901, p. 3075) 
to leave the service of the vessel at any time and to recover there- 
after the wages agreed upon at the time of shipment. As it seems 
to me, however, section 4523 does not apply in the présent contro- 
versy. The Clifford was engaged in the côasting trade when the 
articles were signed, and it bas been decided by the Suprême Court 
that the act of 1872 (Act June 7, 1872, c. 323; § 12, 17 Stat. 264), 
which is substantially repeated in section 4511 et seq. of the Revised 
Statutes (U. S. Comp. St. 1901, p. 3069), does not govern the ship- 
ment of seamen who are engaged for a voyage coastwise between At- 
lantic ports of the United States, but that in such a case the owner, 
consignée, or master may himself perform the duties of a shipping 
commissioner. United States v. Smith, 95 U. S. 536, 24 h. Ed. 317. 
Of course, the master of a côasting vessel is not obliged to avail him- 
self of this permission — which will be found in section 4504 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 3663)— and, if he takes 
the seamen before a commissioner to sign the articles, the provisions 
of the statutes concerning shipment of seamen before such an officiai 
will then apply (Act Aug. 19, 1890, c. 801, 26 Stat.. 320). But 
when he does take advantage of the permission, the articles cannot 
be successfully attacked on the ground now relied upon. 

Turning, then, to the questions of fact in dispute, the fîrst of thèse 
concerns the validity of a clause that the "crew shall load and dis- 
charge cargoes," the libelants averring that they are not bound by 
this provision, because, although one of them could not read at ail 
and the other could not read English, the existence of the clause 
was not only not made known to them when the articles were signed, 
but was deliberately concealed by the master. The testimony upon 
this point is conflicting, but if the rule is borne in mind that such 
an assault upon a writing by one who bas signed it must be sup- 
ported by clear and convincing évidence (Ramirez v. Steamship Co. 
[D. C] 107 Fed. 530), the conchision can hardly be avoided ihat the 
libelants' averments bave not been satisfactorily proved. But, while 
I am therefore of opinion that the libelants knew they were sign- 
ing articles that contained the clause in question, 1 also think it 
clear that the clause was not understood by the ship to impose upon 
the crew an unqualiiied obligation to discharge the cargo ; for, when 
the vessel reached Mayport, the master employed a stevedore to un- 
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load, and the latter set his own men to work, and had been engaged 
in this business for three days before the situation arose which 
bas given rise to the présent dispute. After thèse three days, for 
some reason that does not appear, the stevedore was short of men, 
and in this emergency the master directed the libelants, with the rest 
of the crew, to help in discharging the cargo. They ail refused on 
the ground that they had not signed for such work, whereupon 
the master entered their refusai in the log and announced his in- 
tention of going to Jacksonville to ask for advice from the United 
States commissioner. Thèse events took place in the afternoon of 
ilarch 27th, and there is some dispute concerning what happened fur- 
ther on that day. The libelants contend that, while the ma.ster said 
that the crew might bave supper on board and might stay on the 
vessel if they chose, he declared also that they should not bave break- 
fast or any other food, and gave them the option to accept thèse con- 
ditions or to go ashore. They aver that they were refused break- 
fast the next morning, and were obliged by hunger to leave the 
ship. The évidence does not satisfy me that the option of doing 
without food or of going ashore was offered to the rnen, but it is 
no doubt truc that breakfast was denied them, and I agrée that this 
was by the master's order, which ought not to bave been given. 
His rnistake in this respect was pointed out to him as soon as he 
consulted the commissioner in Jacksonville, and he telegraphed at 
once to the mate that food should be furnished. When the telegram 
reached the ship, however, about 10 or 11 o'clock, the men had al- 
ready taken their clothes and gone away. Was this conduct désertion 
on the part of , the libelants, or did the master agrée in effect that 
their contract of service should then corne to an end? As I think, 
the libelants must be held to bave deserted the ship. Their agree- 
ment to discharge the cargo — while it may not bave bound them to 
do ail the work, since the practical interprétation of it by the ship 
apparently modifies its unqualified language to some extent — cannot 
be wholly disregarded, and it seems to me that it bound them this 
far, at least, that they ought to bave rendered assistance in the emer- 
gency that had arisen. Their refusai to do this was not justified, 
and the master acted with prudence in seeking to be advised con- 
cerning his right and duty in a somewhat perplexing situation. He 
was wrong in refusing to feed the crew while they vi'ere allowed to 
remain on board, but this mistake would bave been set right with 
no more than a slight inconvenience to the men, if they had not 
acted with précipitation and left the vessel without waiting to hear 
the resuit of the master's visit to the commissioner. The dispute 
was no doubt irritating to both parties, and it is easy to believe that 
angry feelings were aroused; but, if 1 am correct in holding that 
the crew were bound to some extent by their agreement to unload 
the cargo, they were first in the wrong and persisted in maintaining 
this attitude. To refuse to perform a duty, and to leave the ship 
rather than yield, can only be described as désertion, for which suf- 
ficient justification is not found in the master's error concerning 
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their food. The évidence does not establish such a mWual regcission 
of the articles as the libelants' counsel thinks has been rnade out, 
A decree may be entered dismissing the libel. 



G. M. THUENAUER & CO. v. UNITED STATES. 
(Circuit Court, S. D. New York, May 12, 1908.) 

• No. 4,259. 

CusTOMS DxTTiBS (§ 25*) — . Classification — Carmélite Waee — "Common 
Bkown Earthenwabe." 

So-called "càrmeJlté ware," consisting of earthen cooklng ware of a 
dark brown color, some of the articles havlng a white llning and some 
no llning, are not within the provision for "common » ♦ * brown 
* * * earthenware," In ïarlfi* Act July 24, 1897, c. 11, § 1, Schedule 
B, par. 94, 30 Stat. 156 (U. S. Comp. St 1901, p. 1033). 

[Ed. Note. — For other cases, eee Customs Duties, Dec. Dlg. § 25.*] 

On Application for Review of a Décision by the Board of United 
States ; General Appraisers. 

In the décision below, which.is reported as G. A. 6,359 (T. D. 
27,337), the Board of General Appraisers affirmed the assessment 
of duty by the collector of customs at the port of New York. The 
articles in controversy consisted of so-called "carmélite earthenware," 
being in the form of egg dishes, pitchers or jugs, custard cups, etc. 
They were dark brown in color, and glazed. Some had a white lin- 
ing, and some were unlined. 

The opinion of the Board of General Appraisers isi as foUows : 

HAY, General Appraiser. The merchandise whlch Is the subject of thèse 
protests Is descrlbed upon the involces as earthenware. It: was assessed for 
duty by the collector under the provisions of paragraph 95, Schedule B, TarifE 
Act July 24, 1897, c. 11, § 1, 30 Stat. 151 (U. S. Comp. St. 1901, p. 1626). Sev- 
eral différent clalnis are made in the protests, but at the hearlng ail were 
practlcally abandoned, exeept that it should hâve been assessed as "common 

* * * brown * • * earthenware," under the provisions of paragraph 
94, 30 Stat. 156 (U. S. Comp. St. 1901, p. 1633). 

There seems to be no question of law Involved, but purely one of fact, and 
the testimony overwhelmingly sustains the correctness of the côllector's class- 
ification. Prom this testimony we are led to believe that the merchandise is 
very similar to, if not identical wlth, that which was the subject of the 
board's décision in Woolworth's Case, G. A. 5,696 (T. D. 25,354). It was held 
that the ware which was the subject of the protest in that case was not com- 
mon brown earthenware within the nieaning and Intent of paragraph 94, act 
of 1897, but was dutiable under paragraph 96. 

The protests in this case are overruled, and the action of the collector af- 
firmed. 

Walden & Webster (Henry J. Webster, of counsel), for importers. 
D. Frank Uoyd, Asst. U. S. Atty. , 

PLATT, District Judge. Décision affirmed. 

*For other cases see same toplc & i numeer in Dec. & Ain. DIgs. 1907 to date, & Rep'r Inâexes 
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UNITED STATES v. INDEPENDBNT IMPORTING CO. 

(Circuit Court, S. D. New York. May 22, 1908.) 

No. 4,975. 

OusTOMS DuTiEs (§ 77*) — Appkaisembnt— Notice of Advance. 

Oustoms offlcers sent to the address giveii by the importer in liis en- 
try a notice of au advance on the invoice value as inade by the appraiser. 
Held, ttiat due diligence had beeu sîiown in this regard, and that the 
importer could uot object to the assessment of duty on the basis of the 
advance, on the grouud that he had not received the notice by reason 
of an error in the address. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 77.*] 

For décision below, see G. A. 6,621 (T. D. 38,250), in which the 
Board of General Appraisers reversed tlie assessment of duty by the 
collector of customs at the port of New York. 

J. Osgood Nichols, Asst. U. S. Atty. 
Edward Fillmore, for importers. 

PLATT, District Judge. In this case the appraiser made certain 
additions to the invoice value of the merchandise, and the collector 
assessed additional duty. The importer protested, claiming that no 
notice of this advance was received. It appears from the record that 
such notice was deposited for mailing in a duly franked envelope ad- 
dressed to the Independent Importing Company, at 335 Broadway, 
New York. The Board of General Appraisers sustained the protest 
of the importer, from which décision the government appeals to this 
court. Since the board's décision, additional testimony has been taken 
in this court in behalf ©f the government. 

While Mr. Kopstein, a member of the importing firm, states that 
he did not make the entry of this merchandise, never authorized the 
entry to be made, and did not receive the notice of the advance made 
by the appraiser, ît appears that he ordered the said merchandise from 
a Mr. Horwitz. The sworn déclaration of owner, attached to the 
entry herein, states that Mr. Horwitz is the owner of, the goods, and 
that he is also a member of the firm of the Independent Importing 
Company. Witness Graham testifies that the firm by which he is em- 
ployed, Henry Bischoff & Co., customhouse brokers, was duly au- 
thorized by the importers to make the entry in this case, and produced 
a letter purporting to be such authority. This letter is as follows : 

"Téléphone Connection, 
"Corner Iiongfellow Avenue and 172d Street, 

"New Xork, October 27, 1006. 

"Gentlemen: By advice of Mr. A. Horwitz we inclose you herewlth b/L 
for cases of pasteboard cigar cases and would ask you to get thèse for us 
as soon as possible. 

"For any further information call up M. A. Horwitz and greatly oblige. 
"Respectfully yours, Independent Importing Company. 

"Messrs. Bischoff & Co." 

This witness also produced the envelope in which the above letter 
was received. He also states that his firm made the entry of this 

'FoT other pajses see same toplc & § number in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 



64 165 FEDERAL REPORTEE. . 

merchandise, that it received certain papers and notices from Mr. 
Horwitz in connection therewith, and that the latter also furnished 
the address 335 Broadway. 

It is évident from the whole case the importers must hâve under- 
stood the situation. The address, 335 Broadway, appearing. upon the 
entry follovving the signature of the "Independent Importing Com- 
pany," it was proper that any officiai notice should be forwarded to 
that address. From the fact that Mr. Horwitz signed the owner's 
déclaration, as well as signed the entry, taken in corinection with the 
letter of authorization above quoted, in which he (Horwitz) is men- 
tioned, it appears that the government officiais exercised due diligence 
in the matter of sending the notice of the advance by the appraiser. 

The décision of the Board of General Appraisei's is reversed. 



MORIMURA BROS. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 18, 1908.; 

No. 4,973. 

CUSTOMS I>UTIES (§ 2G*) — CLASSIFICATION— BOKB SWORDS— "SWOBDS." 

The provision for "swords" in Tariff Act July 24, 1897, e. 11, § 1, Sclied- 
ule C, par. 154, 30 Stat. 163 .(U. S. Gflmp. St. 1901, p. 1641), relating to 
"swords, sword-blades,-and side-arms," does not include so-called "bone 
swords," used as cvirios, ornaments, etc. 

[Ed. Note. — For other cases, see Customs Duties, Dec, Dig. § 26.*] 

On Application for Review of a Décision by the. Board of United 
States General Appraisers. 

The décision below, which is reported as G. A. 6,612 (T. D. 28,229), 
affirmed the assessment of duty by the collector of customs at the 
port of New York. 

Kammerlohr & Dufïy (John G. Duffy, of counsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

PL,ATT, District Judge. The merchandise in question consists of 
articles known as "bone swords." They were assessed for duty by the 
collector under the provisions of Tariff Act July 24, 1897, c. 11, § 1, 
Schedule C, par. 154, 30 Stat. 163 (U. S. Comp. St. 1901, p. 1641), 
the importers claiming the same properly dutiable, among other pro- 
visions, under Schedule N, par. 449, 30 Stat. 193 (U. S. Comp. St. 
1901, p. 1678), of said act. Said paragraphs are as follows : 

"154. Swords, sword-blades, and side-arms, tbirty-flve per ceutum ad va- 
lorem. 

"449. Manufactures of bone * * * or of which the substances or either 
of them is the component matériel of ehief value, not speclally provided for 
i]i thls act, thlrty per centum ad valorem." 

Thèse articles are curios, and are used as ornaments or for purposes 
of décoration. The évidence shows they are known as "bone swords" 
to distinguish them from regular swords. I do not think they are 

«■î'or other cases see same topic & § numbke in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the swords which Congress had in mind when it enacted paragraph 
154. They are properly described by paragraph 449. 

The décision of the Board of Appraisers is reversed on the author- 
ity of Downing v. U. S. (C. C.) 141 Fed. 490. 



UNDERFKED STOKER 00. OF AMERICA v. AMERICAN SHIP WIND- 
LASS CO. et al. 

(Circuit Court, D. Rliode Island. October 3, 1908.) 

No. 2,669. 

1. Attorney and Client (§ 72*)— Authorixy—Appeabanoe— Evidence— Pee- 

sumption of authokity. 

Ordinarily a record showing the appearance of a défendant by an at- 
torney at law constitutes prima faeie évidence of the authority of the 
attorney. 

[Ed. Note.- — For other cases, see Attorney and Client, Cent. Dlg. §§ 
102-105 ; Dec. Dig. § 72.*] 

2. JuDiciAL Sales (§ 47*)^Jukisdiction of Court- Foreign Coepobation. 

The aequieseence of a corporation during a number of years in a sale 
of property of the corporation by order of a court in another state, made 
■after notice to its stockholders, including four out of its flvo dlrectors, in 
a suit in which appearance liad bcen entered for the corporation, Is évi- 
dence tending to show that such appearance was authorized, and is suf- 
ficlent proof of ratification, If original authority was lacking ; and the 
title of the purchaser to the property cannot be questioned by a stranger 
not In privlty with the stockholders or creditors of the coi-poration. 

[Ed. Note. — For other cases, see Judicial Sales, Dec. Dig. § 47.*] 

3. Judicial Sales (§ 61*)— Patents— Conveyance by Master. 

A court having Jurisdiction of a corporation défendant by its consent 
had authority to order a sale of patents owned by the corporation to 
satisfy a dcMTee agalnst it, and an asslgnment of the patents so sold is 
not Invalid to convey tltle because, pursuant to order of the court, it was 
made by the master, Instead of by the officers of the corporation. 

[Ed. Note. — For other cases, see Judicial Sales, Cent. Dig. § 120; Dec. 
Dig. § 61.*] 

4. Patents (§ 328*)— Validity and Infbingement— Undeefeed Stokees. 

ïhe Jones patent. No. 470,052, for an uudcrfeed furnace. the principal 
features of which are a fuel magazine of considérable size below the 
combustion chamber in which the coal is eoked before being fed to the 
fire, a powerful ram operatlng horizontally to force fresh fuel into the 
magazine and that which has been coked to the surface of the fire, and 
an air supply forced under pressure over the magazine and under and 
through the burning coal, was not anticlpated by anything In the prior 
■art, including the Worthington patent. No. 310,110, but covers an Inven- 
tion of great merlt and is entltled to a correspondingly broad construc- 
tion. Claim 6 and clalm 9, the latter of which is limited to an "upward- 
ly expandlng" fuel chamber, also helû- Infringed bv the device of the 
Taylor patent, No. 792,862. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

5. Patents (§ 328*)— Infbingement. 

The Roe patent. No. 566,871, for Improvements on the underfeed stoker 
of the Jones patent. No. 470,032, consistlng of an auxiliary feod mechan- 
ism, clalm 1, TieUl infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

•For other cases see same topic & § numeee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
165 F.— 5 
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6. Patents (| 328*)— Anticipation. 

The Roe patent No. 595,837 for Improvements In underfeed stokerB, 
daim 1, is vold for anticipation by patent No. 566,871 to the same pat- 
entée. 

[Ed. Note. — For ottier cases, see Patents, Dec. Dig. § 328.*] 

7. Patents (§ 328*)— Infeingement. 

ïhe Daley patent, No. 644,664, for improvements on tlie underfeed sto- 
ker of the Jones patent, No. 470,052, held infringed. 
[Ed. Note.— For other cases, see Patents, Dec. Dlg. § 328.*] 

In Equity. On final hearing. 

Charles A. Brown and Frederick P. Fish, for complainant. 
William R. Tillinghast, and Gifford & Bull, for respondents. 

BROWN, District Judge. The bill charges infringement of four 
patents relating to underfeed stokers: 

No. 470,0.52, issued March 1, 1892, to E. W. Jones, daims 6 and 9; 

No. 500,871, Issued September 1, 1896, to John M. Eoe, daim 1 ; 

No. 595,837, Issued December 21, 1897, to John M. Roe, clalm 1 ; 

No. 644,664, issued March 6, 1900, to F. A. Daley, daims 1 to 6, inclusive. 

The défendant questions the sufficiency of complainant's proof of 
title to the Jones and Roe patents. Title to thèse patents was former- 
ly in the Jogada Furnace Company, a corporation organized under 
the laws of Oregon. By stipulation défendant admits that the com- 
plainant has acquired title to the patents in suit — 

"except so far as the title to said patents, or any of them, Is derlved under the 
transfer from Tallmadge Hamllton, as spécial master for the Jogada Furnace 
Company, to M. S. Klauber, as to which the défendants require the complain- 
ant to produce its proofs, and reserve to themselves the right to malie any 
légal objection they may be advlsed." 

The spécial master, by order of the United States Circuit Court for 
the Eastern District of Wisconsin, in a creditors' suit in equity. Ben- 
jamin M. Weil V. Jogada Furnace Company, was authorized to sell at 
public auction the patents and patent rights of the Jogada Furnace 
Company, with directions to report the sale to the court for confirma- 
tion. It appears that prior to the sale copies of the notice of sale 
were sent by post to ail the stockholders of record. In the list of 
stockholders were the names of four out of five of the directors of the 
Jogada Furnace Company. 

The sale having been confirmed by the court, the spécial master 
executed an assignment of the various letters patent, including the 
Jones and Roe patents now^ in suit. This assignment was recorded in 
the Patent Office on May 14, 1900. 

The défendant contends that the Wisconsin court was without juris- 
diction to authorize this assignment of intangible property, for the 
reason that the appearance and assent of the Jogada Furnace Company 
to the appointment of a receiver was not authorized by the corporation. 
The défendants urge that there was no jurisdiction of the court sitting 
in Wisconsin, without a valid consent of the Jogada Furnace Com- 
pany to be sued there, and that it now appears that the consent was not 
authorized, but was the act of a committee of management having no 
such power. 

•For other cases see same toplc & § ncmbeb In Dec. & Am. Dlgs. 1907 to date, & Rop'r Indexes 
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The record in the case of Weil v. Jogada Furaace Company shows 
an appearance for the Jogada Furnace Company, and an assent to 
the appointment of a receiver according to the prayer of the bill, by 
Phihp S. Abbott, its attorney. 

In the déposition of Fred A. Daley appears the following: 

"ïhe management of the company, whose authorlty was based upon a reso- 
lution passed by the board of directors at their regular annual meeting Feb- 
ruary 13, 1895, appointed Philip S. Abbott as soliciter for the Company, wlth 
authority to assent to the appointment of a receiver as prayed for by the ered- 
itors," etc. 

The resolution of the board of directors referred to is in the rec- 
ord. This resolution contains very broad language authorizing three 
agents of the company, one of whom was a director, to — 

"do ail and every matter and thing which it is within the power of this board 
to lawfully confer upon them the right to do in the conduct of business for 
and on behalf of this company; It being intended to confer upon tliem the 
amplest powera possible." 

The complainant contends that by the terms of the resolution this 
authority is limited to the conduct of business in a spécifie territory. 
The proper interprétation of the resolution is somewhat doubtful, 
since the circumstances which might aid in interprétation are not in 
évidence. Conceding, however, for the purposes of the case, that it 
should be so limited, it does not follow of necessity that the Circuit 
Court of the Eastern District of Wisconsin was without jurisdiction. 
Ordinarily a record showing the appearance of an attorney at law 
constitutes prima facie évidence of the authority of the attorney. 
Osborn v. United States Bank, 9 Wheat. 830, 6 L. Ed. 204 ; Hill v. 
Mendenhall, 31 Wall. 453, 33 L. Ed. 616; Ritchie v. McMullen, 159 
U. S. 335-241, 16 Sup. Ct. 171, 40 L. Ed. 133. 

It was not necessary to the complainant's case to ofïer any other évi- 
dence of the consent of the Jogada Furnace Company to the jurisdic- 
tion of the court than évidence afforded by the record. Strictly speak- 
ing the testimony of Daley that the attorney was authorized by par- 
ticular agents does not négative other authority. The long-continued 
acquiescence of the corporation in a sale which was made after notice 
to ail of the stockholders, including four out of five of the directors 
of the corporation, is évidence tending to show original authority, and 
is sufficient proof of ratification, if original authority was lacking. 

The assumption is justified that notice to four out of five of the 
governing body of the company must hâve resulted in notice to the 
company itself (see Lumbermen's Insurance Company v. Meyer, 197 
U. S. 407^18, 25 Sup. Ct. 483, 49 L. Ed. 810), and that a sale and 
assignment made after such notice was in conformity with the inter- 
ests of the stockholders and of the corporation. If neither the credi- 
tors of the corporation, its stockholders, nor its directors hâve seen 
fit to question the vaHdity of the decree of the Wisconsin court, this 
court should make every presumption in favor of the regularity of the 
decree. 

In raising this objection to complainant's title the défendant is in no 
privity with creditors, stockholders, or directors of the Jogada Fur- 
nace Company. The court, having acquired jurisdiction by consent 
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of the corporation, had authority to subject the patent rights to thé 
payment of judgment debts (Ager v. Murray, 105 U. S. 136, 26 h. 
Ed. 942), and to order the exécution of an assignment. The decree in 
the Wisconsin case omitted to direct the Jogada Furnace Company 
to make the assignment, but directed the master to exécute and deliver 
to the purchaser a good and sufficient deed of conveyance. This omis- 
sion is formai, and insufficient to constitute a substantial defect in the 
complainant's title. It was clearly within the chancery powers of the 
court to compel an assignment, even against tlie will of the défendant, 
and a deed of assignment executed by the master of a court having 
jurisdiction would hâve in every other jurisdiction the same force as 
a deed executed by the oiïicials of the corporation. The Wisconsin 
court having made an order that the assignment of the patents should 
be made by a spécial master, it might be assumed, were it necessary, 
that the proper conditions for the exercise of that power were shown 
to the court before the entry of the decree. There seems to be no 
substantial reason why the decree should be regarded as invalid be- 
cause it does not in terms provide for the exécution of the deed by 
officers of the corporation, when such exécution would be merely in 
obédience to the decree of a court, not involving aUy voluntary choice 
of the corporation. 

The Jones Patent. 

The complainant's fundamental patent is the Jones patent No. 470,- 
052. The other patents are for improvements upon a spécial type of 
furnace described in that patent. The patentée says: 

"My invention conslsts in a novel construction, combination, and arrangement 
of means In (umaces in wliicli tlie fuel is forced Into the mass of burning coals 
from a point below sald mass, instead of being discharged on top of said mass 
of burning fuel, sald means serving to force tbe supply of air directly over the 
fresh or green fuel and at the same time under the mass of burning coal, 
thereby causing the gases frora the green fuel and the air supplied to become 
thoroughly mixed before they pass through the burning fuel and o£f into the 
flue or flues, said means also serving to regulate this supply of air, and thus 
Insure complète combustion, said means also serving to prevent inconvenience 
from the formation of clinkers and avoid the waste of fine coal," etc. 

Claim 6 is as follows : ■ , . ■ .^ 

"A furnace provided with a fuel chamber or magazine, and provided wlth 
perforated pipes or tuyères connected with a pipe of an air-supplying appara- 
tus whereby air is forced under pressure directly over said fuel chamber and 
under and through the burning coal, and with a device for forcing the fresh 
coal up into the fire, substantially as described." 

The proof of the great practical and commercial value of the com- 
bination described in this claim is very clear. The type of furnace 
covered by the claim has, in fact, played a most important part, if not 
the chief part, in the improvement of what may be termed the art of 
underfeed stoking, and in securing the complète and smokeless com- 
bustion of bituminous coal. 

It is conceded by the complainant that the scientific principles upon 
which a proper combustion of bituminous coal might be obtained were 
well known. The prior patent to Worthington, No. 310,110, Decem- 
ber 30, 1884, refers to a former practice in hand firing, of depositing 
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coal at the side or in front of the fire, and thus permitting the hydro- 
carbon gases to distill, or partially distill, from it before spreading it 
over the fire. Various devices of the prior art show a knowledge of 
the desirabihty of distilUng the hydrocarbon gases from bituminous 
coal and thoroughly consuming them, as well as the fixed carbon. iiy 
the distillation of the hydrocarbons coal is converted into coke, and 
smokeless combustion of bituminous coal is obtained by distilling and 
burning the volatile hydrocarbons and then burning the fixed carbons 
in the form of coke. 

The Jones patent is the first in the art to show a structure well 
adapted to handle large qviantities of coal, to secure its most perfect 
combustion, and to provide for the eiïicient application of its heat to 
the requirements of modem boiler practice. Af ter a careful considéra- 
tion of the case I am of the opinion that it should be regarded as a 
primary patent of great merit. 

Jones provided a fuel magazine of considérable size and of a design 
capable of adaptation to any length or size of furnace required. liis 
means of feeding was a powerful ram thrusting coal horizontally into 
one end of a fuel chamber or magazine, and at each stroke of the 
plunger forcing the coal previously fed up towards the fire; the 
ram being of a character well adapted to move large quantities of 
coal against résistance, and to co-operate with a fuel magazine of 
considérable dimensions and of oblong shape. His fuel magazine or 
chamber, when filled with coal, served as a support for a large mass 
of burning fuel above it; a large part of the burning fuel not being 
grate-supported, but supported by the underlying mass of green fuel. 

Although Jones shows side grates, he distinctly states that they are 
not depended upon for the supply of air to carry on combustion, and 
therefore the ashes and other débris may be allowed to pile over them 
to any reasonable depth. The fuel chamber is closed save at the top, 
and the sole air supply is forced under pressure directly over the fuel 
chamber and under and through the burning coal. Nothing in the 
prior art anticipâtes the Jones invention in this feature ; that is, the 
introduction of the entire air supply under pressure at the top of the 
fuel chamber. 

The Jones structure is well adapted to be made in large sizes and 
to handle and consume large quantities of coal, an important consid- 
ération, since it was thus enabled to supply a practical demand for a 
furnace adéquate to the increased boiler surface demanded by modem 
development and practice. The capability of increase in size is not to 
be regarded merely from the mechanical standpoint. The proof is 
strong that with increased size results a more efficient and practical 
application of the scientific principles of combustion. The term "mag- 
azine," in the claim, as applied to a coal réceptacle, seems to be an 
appropriate expression for a réceptacle designed to hold a considérable 
body of fuel for a considérable time before it is brought to the surface 
to be burned. 

The magazine of Jones is an efficient coking chamber. Its size 
provides for the rétention of the coal for the proper period for coking. 
The exclusion of air from the magazine while the mass of green coal 
is subjected to the intense heat from the superincumbent mass of burn- 
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ing coals gives most favorable conditions for completely extracting ail 
the hydrocarbons and reducing the coal to coite before it is supplied 
with air for combustion. 

The size and power of the feeding means contemplated by Jones 
hâve relation to another feature of combustion. Upon the forma- 
tion of coke the fuel expands into a spongy mass, which would hâve 
a tendency to retard the feeding of coal, were it not driven up with 
such power as to break up the mass of coke and distribute it properly 
in the zone of combustion. While the prior art shows many attempts 
to construct an underfeed stoker, and while it contains évidence of 
the knowledge of the scientific principles involved in the smokeless 
consumption of coal, there is but one device of the prior art which 
deserves spécial considération. The only onc of the prior devices 
which contains an approximation to Jones' feature of an air supply at 
the top of the fuel chamber is that described in the patent to Worth- 
ington above referred to. Worthington's purpose was to produce — 

"an automatically-feeding, smokeless furnace, preferably adapted to the use, 
wlthout direct loss, of bituminous coals of varying grades of fineness, said 
furnace being arrangea to so distribute said coals that combustion may be 
uniform In its progress and intensity, and that the principal heat-producing 
éléments of the coal, viz., the hydrocarbons and fixed carbons, may be so treat- 
ed therein that the combustion of one may asslst that of the other, each re- 
ceiving the required proportion of oxygen at the proper tlme and in the proper 
place to support combustion." 

Worthington provided mechanism for — 
"feeding coal from beneath the grate Into a bowl-shaped réceptacle situated at 
or near the center of the grate, which is preferably round, and the bars of 
which radlate from the perlphery of said bowl." 

The coal is fed upwards by means of an Archimedean screw con- 
veyer, which Worthington says he prefers to place at an angle of 
about 45° from the plane of the horizon. The Worthington spécifica- 
tion says: 

" * * * The top or perlphery of the bowl is provided with slots or open- 
ings, preferably made in a radial form, which communicate with a chamber 
underneath the bowl, Into which a volume of air is forced, either by means of 
the biower or a jet of steam. Said slots are so constructed as to direct the 
jets of air, or air and steam, therefrom into and through the fresh coal at the 
earliest stage of combustion. In order to drive out the hydrocarbon and other 
volatile gases and reduce It to coke as rapidly as it is forced up into the furnace 
and before It begins to spread out on the grate bars, and to thus maintaln the 
incandescence of the flre at the point on the surface from which the hydrogen 
gases must escape, thereby reducing them to a thorough state of combustion 
as they leave the surface." 

Elsewhere the opération of his furnace is described: 
"The hopper. G, being supplied with coal of a sufflcient degree of fineness 
to pass readily through the pipe, F, the same is carried upward by said con- 
veyer, flUing the bowl, D, which soon overflows, wlien the coals are deposited 
upon the grate, the bars, e, of which are preferably slanted downward as 
shown, until the whole mass is formed in a kind of oval or dôme shape, the 
greatest depth being above the bowl. The jet of steam from the pipe, k, 
forces a hot-air blast into the chamber, I, the shape of which, in conjunctlon 
with the funnel-shaped orifice, i, tends more or less to compress the air and 
steam in said chamber, from which it issues with great force through openiiigs. 
d, thereby being generally distributed through the fresh coal at the earliest 
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stages of combustion or distillation. A sufficient amount of oxygen is tlius 
brouglit into contact with tlie fresli fuel to unité with and wliolly consume the 
hydrocarbon gases first given olï, and I aim thereby to produce a sufficient 
beat to décompose the superheated steam and by adding its hydrogen to that 
slmultaneously evolved fi'om tbe coal a flame of the utraost inteosity is pro- 
dueed at the outset, and the coals passing up trom the bowl, D, are rendered 
incandescent before reaching the top or surface of the lire, at or near which 
point the second stage of combustion, viz., that of the fixed carbons, com- 
mences, the arch, L, in the meantime serving to accumulate the heat and 
reflect the same back upon the mass of coals, which are thus uniformly retain- 
ed in thelr incandescent state." 

Elsewhere he says of the coal: 

"As the same will hâve reached an incandescent state before passing over 
the edge of the bowl onto the grate bars." 

Upon a fair construction of the Worthington patent it must be held 
that Worthington was familiar with the scientific principles of com- 
bustion, and that he intended to coke his coal in his bowl-shaped ré- 
ceptacle before it was spread out on the grate bars, and to use a top 
supply of air under pressure to assist in coking the coal. It is quite 
évident, however, that Worthington did not rely solely upon the air 
supply at the top of the bowl for combustion. He says : 

"Openings above the grate in the usual way admit air which, with that ordl- 
narily passing through the grate, serves to complète the combustion of the 
coke by combining with the carbonic oxide that might otherwise escape and 
converting it into carbonic acid." 

The drawings, moreover, show this. 

Comparing the Jones and Worthington devices, important différ- 
ences will be noticed. The fuel magazine of Jones is a réceptacle of 
substantial size, well adapted to serve as a coking chamber, and to 
contain a considérable body of coal, covered for a considérable time 
by a hot fire, which raises the température of the coal gradually so 
as to distil the hydrocarbon gases. Worthington's fuel-receiving bowl 
is of small size, and not a "magazine" in the sensé of the term as 
used by Jones, adapted to a slow coking process. Jones' air supply 
is forced under pressure directly over the fuel chamber and under 
and through the burning coal. So far as can be judged from the 
Worthington patent, it was intended to direct a blast of air through 
ail the coal in the bowl, as well as through a dome-shaped mass of coal 
which rests partially upon the grate and partially upon the bowl- 
shaped réceptacle. 

The burden is upon the défendant to anticipate the Jones patent by 
clear évidence, and any ambiguity or indefiniteness in the Worthing- 
ton patent must, of course, be taken against the défendant. 

The third feature for comparison is the device for forcing the fresh 
coal up into the fire. Jones uses a powerful ram, well adapted to co- 
operate with enlarged coal réceptacles or magazines, and which both 
feeds and raises the coal to the surface by a horizontal and endwise 
thrust, while Worthington's Archimedean screw, placed underneath at 
an angle of 45°, necessarily serves as a limitation upon the size, and 
shows that he did not hâve Jones' conception that the coal could be 
both fed and raised by a horizontal thrust. There is no évidence to 
show that the Worthington device was ever constructed for commer- 
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cial purposes, or that it ever had any effect npon tlie practical art. 
Wjhile, as we hâve said, the Worthington patent discloses a knowl- 
edg-e of the principles involved in the complète combustion of coal, it 
fails to show that Worthington appreciated the advantages of Jones' 
method of reducing fresh coal to coke by excluding air from a coking 
chamber during practically ail the process of distillation of the hydro- 
carbons. He says concerning the slots in his bowl : 

"Said slots are so eonstructed as to direct the jets of air, or air and stenin, 
therefroin iuto and tliroiigti tlie fresli coal at tlie earliest stage of combustion, 
in order to drive ont tlie liydrocarbons and otlier volatile gases and reduce it 
to coke as rapidly as it is foreed up into the furnace." 

Again he says, of his compressed air supply, that it — 

"issues with great force through the openings, thereby being generally dis- 
tributed through the fresh coal at the earliest stages of combustion or distil- 
lation." 

In claim 5 of the Worthington patent this idea is expressed as 
f ollows : 

"And means, substnntially as described, for Injecting a blast of air, or air 
;iud steain. iuto said fresh coal nt or near the periphery of said bowl, wliereby 
the volatile gases uiay be liUerated and consumed and the coal coked before 
î-preading upou tlie grate bars," etc. 

It seems to be a fair construction of the Worthington patent to say 
that Worthington intended to introduce compressed air while the 
coal was still in process of distillation, and at an early stage of distilla- 
tion, to aid in coking the coal. 

The Worthington patent contains suggestions as to an increase of 
size. 

"It is clearly apparent fhat, when a large grate surface is requlred, two or 
inore conveyers placed side by side witli corresponding réceptacles may be used, 
oither wlth a lilce number of revolving grates or a stationary grate, in which 
lutter case, instead of two or more circular réceptacles, a single oblong trough 
ma y be used, with which several conveyers may connect." 

This is insufificient to show a conception that by an increase of the 
'iize of his réceptacle he could obtain a more efRcient distillation of 
the underlying mass of coal. 

In connection with the small size of the bowl of the Worthington 
])atent it should be observed that in his spécification he remarks: 

"It Is uniformly admitted by many furnace builders and users that to ob- 
tain the best results from coal as a fuel it should be supplied in small charges, 
or, better still, fed into the furnace coutinuously in quantities or at a rate cor- 
responding to the rate of combustion." 

It is apparent from the mechanical structure of Worthington that 
he was concerned with supplying small charges of coal. His furnace 
was a grate furnace, and the air supply in his bowl was designed to 
co-operate with the ordinary draft through the grates and through 
the door of the furnace. 

Evidence has been introduced upon both sides as to experiments 
with a stoker made in accordance with the Worthington patent. The 
defendant's évidence seems to show the possibility of the smokeless 
consumption of coal by the Worthington de vice. Giving due weight 
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to the évidence as to the experiments, I am of the opinion that the 
Worthington patent does not clearly show the sanie mode of opération 
in respect to the combustion of coal as is inhérent in the structure of' 
the Jones patent. The slow distillation of ail the gases in the large 
fuel chamber, and the réduction of the coal to coke before it is subject- 
ed to the action of air, the air supply solely at the top and not aided 
by the ordinary draft through grates or doors, is substantially différ- 
ent from the Worthington opération of distilling the gases from a 
small quantity of coal in a small réceptacle and supplying air under 
pressure, during the early stages of distillation, to assist in distilla- 
tion, while also supplying air through grates and doors in the ordinary 
way to aid combustion. 

But it is not necessary to the complainant's case to fînd a différence 
from Worthington's method of burning coal, since the structural fea- 
tures of the Jones device are so distinctly superior as to make it patent- 
able over Worthington in respect to features new with Jones and 
which are embodied in the defendant's stoker. The horizontal feed 
by a ram. into one end of the elongated retort with the air supply 
at the sides, and the raising of the coal to the surface of the fire by 
the horizontal thrust of the ram, removes the limitation as to size 
inhérent in Worthington's device, and makes a structure which can 
be conveniently and practically located with relation to the boilers with 
which it is designed to co-operate. The photographs in évidence of 
plants in actual opération show clearly the practicability of the Jones' 
construction and the impracticability of the Worthington construction. 

Worthington suggests the possibility of enlargement by du])lication 
of conveyers and grates. or by using a single oblong trough with 
which several conveyers may connect. He does not show, however, 
how to apply his oblong trough with several conveyers, and his sug- 
gestion of a way of increasing the capacity of his stoker cmphasizes 
the inventive character of the changes made by Jones, and of a hori- 
zontal endwise feed lifting the coal to the surface of a retort which is 
capable of indefinite extension in size according to the demands of 
practice without rendering the top surface of the coal in the retort 
less accessible to the air supply. 

The différence in size is a material différence. The Jones structure 
is capable of growth and of adaptation to practical needs by mère en- 
largement of parts. The Worthington structure is incapable of en- 
largement without entire reconstruction. 

In this connection should be noticed the lanijuage of Justice Bur- 
bridge in the Exchequer Court of Canada, quoted in the record : 

"By adopting an oblon,g, or bathtub-slmped, fur! olinniber, .Toucs siicoeeded 
in proctucing a meeliaiiiciil stoker in wliieh the rcquisite area et' fii-c was ob- 
tainofl, and at thp same time evory part of tbe fuel within tb<> zoiie of com- 
bustion was witbin reacli of, and in eiïective contact with, tlie air supply of 
the furnaee." 

I am of the opinion that the sixth claim of the Jones patent is for 
an invention of great merit, that it is entitled to a breadth of con- 
struction commensurate with its merit, and that it is not so limited 
by any disclosures of the prior art, including those of Worthington, 
that the défendants can escape inf ringement. 
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Claim 9 is as follows : 

"A furnace provided witli an upwardly-expandJng chamber, closed àt bot- 
tom and sides, having connection witli an air-supplyiug apparatiis at or near 
Its top wliereby the fresh or green fuel Is conflned while air is being forced 
flrst over the top of the fresh fuel below the mass of burnlng fuel and througb 
the burning fuel, in combination with a device for forcing fresh fuel up into 
the burnlng fuel, substantially as described." 

The fuel magazine described in this claim lias an upwardly-expand- 
ing- chamber and is thus described in the spécification : 

"Said magazine being provided with an upwardly-eurved bottoni, Bi, up- 
vvardly-flared, closed sides, B2, and an inwardly aud upwardly extendiug hood, 
or overhauging top portion, Bs." 

It is also said: 

"The bottom of the fuel magazine can be of iron or brick, and It can be curv- 
ed on a slight incline or the Incline may be straigUt, aud of any angle suitable 
for insuriug the free gliding up of the fresh fuel which is being forced in by 
the ram." 

Apparently this upwardly-expanding- chamber was designed to re- 
lieve friction, and to assist the passage of coal f rom the bottom to the 
top of the chamber. The chamber or magazine of the défendant, 
which lies beneath the tuyères, or air supply, does not hâve expand- 
ing walls. Nevertheless there is an expansion at the top of the de- 
fendant's structure which permits the expansion of the coke under beat 
as it approaches the surface. The similarity between the complain- 
ant's and the defendant's structures in respect to an expansible cham- 
ber, if any, is in this feature, which permits expansion of the coke 
near the surface. 

Complainant contends that défendant has an upwardly-expanding 
chamber at the point where the upwardly-expanding chamber is re- 
quired, in order to take care of the expanding coke. I confess to some 
doubt upon the question of infringement of this claim. Nevertheless, 
claim 9 is for a combination containing a limitation which distinguish- 
es it from claim 6. Although the défendant does not infringe, unlesf 
brought within this limitation as to the character of the chamber, as 
well as within the gênerai combination, yet he cannot escape infringe- 
ment by so varying his structure as to avoid the use of some of the 
advantages of the upwardly-expanding chamber, provided he still 
uses any of its advantages. Conceding that the chief advantage, and 
perhaps the only contemplated advantage, of this upward expansion, 
was to assist the raising of the coal by the ram, the structure never- 
theless did involve an advantage at the period of the expansion of the 
coke under heat, and the défendant doubtless has this feature. This 
claim must be considered, not as a claim, for an upwardly-expanding 
chamber, but as a combination claim, which differs from claim 6 only 
in the spécifie character of one of the éléments. I am of the opinion 
that this claim is infringed, for the reason already given to show in- 
fringement of claim 6, with the additional reason that a spécifie fea- 
ture of the more limited claim is also employed. 

The défendant contends that this claim can be distinguished from 
the Worthington patent only by the word "expanding"; but this is 
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too narrow a view, and is met by what we hâve said concerning the 
Worthington patent as an anticipation of claim 6. The contention that 
this claim does not contain patentable subject-matter in view of 
Worthington is met by our concKision that the Jones combination is 
substantially distinct from that of Worthington. I do not find, upon 
an examination of the file wrapper of the Jones patent, that it affords 
any sound basis for the defendant's contention that Jones was content 
to accept claims closely limited to spécifie détails. 

The First Roe Patent. 

The fîrst Roe patent, No. 566,871, granted September 1, 1896, re- 
lates primarily to improvements upon the Jones underfeed stoker. 
It is said: 

"Owing to the considérable length of said flre box and to the fact that the 
fuel is delivered thereto by being forced through an admission opening located 
at the extrême front end of the flre box, it is found in practlce that the ré- 
sistance oflfered to the passage of the fuel along said retort, due principally to 
the friction between the fuel and the retort and to the weight of the fuel, is 
so great that almost the entire bulk of said fuel is discharged into the lire box 
at the extrême front end thereof, very greatly decreaslng the flre area and 
leaving a large portion of the grate surface exposed, and also causing cllnk- 
ers to form at the back end of said retort, whlch, Increasing gradually in slze, 
flnally nécessita te that the Ares be drawn In order to clean out said retort. 
Thèse undeslrable features are further Increased by the fact that as common- 
ly coustructed the bottom of the retort inclines upwardly from the admission 
opening," etc. 

To remedy said defects Roe provided feed mechanism auxiliary to 
the feed ram, consisting of a rod, located at the bottom of the retort, 
with projections adapted to engage the coal and push it throughout the 
entire length of the retort. Claim 1 is as foUows : 

"In a mechanical stoker, the combination with a retort and a prlmary feed 
mechanism, of an auxiliary feed mechanism located in said retort, and a con- 
nection between said prlmary and auxiliary feed meehanisms, substantially as 
described." 

Increased size of the retort having been shown to resuit in more 
effective coking and more effective combustion of the coal, it is fair 
to say that Roe, by supplementing the heavy ram of Jones with the 
pusher-rod, took an important step in the making of mechanism, which 
would carry out more perfectly than the mechanism of Jones the 
fundamental ideas to which are due the large and efficient coal con- 
sumption of the complainant's underfeed stoker. Roe was engaged 
with the problem of enlarging the capacity of the Jones furnace. His 
perception of the desirability of doing this seems to involve a knowl- 
edge of the superior efïiciency of the Jones type of retort, and of the 
principles of combustion and the mechanical principles to which this 
superiority is due. The défendants contend that this claim should 
be limited to a spécifie kind of auxiliary feed mechanism, namely, a 
rod extending longitudinally of the retort. It is conceded that this 
construction is novel; but the défendant contends that, if the claim 
be given a broader construction, no invention is involved, in view of 
the prior patents to Hall and Muller. 

The Hall English patent, of July, 1868, related to feeding furnaces 
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with fuel by mechanical appliances. It shows a séries of descending- 
steps upon which the coal falls from a top coal supply, from which 
steps it is pushed by successive pushers with which each step is pro- 
vided. The spécification says : 

"When charging or feeding the furnace the pushers are drawn back and the 
coal or other fuel in the hopper falls upon the upper plate or bloek, iiud la 
theuce pushed off from block to block, or from step to step, in succession or 
simultaneously (falling partially upon and partially behind the clear flre next 
below), the smoke or other crude products of combustion haviug thus to pasa 
over or through the elear tire or incandescent beat, and are more perfectly eon- 
sumed or intensely rarefied, and thus increase the heating power of the fuel 
or furnace." 

The Muller patent, of January, 1894, shows a similar steplike ar- 
rangement, with plungers. In the Muller patent it is said in the spéc- 
ification : 

"In the grate shown in Figure 3, -which is especially adapted for use with 
fuels that smoke badly, the fresh or green fuel is pushed underneath the heat- 
ed mass of fuel and the gases arisiug therefrom are compelled to pass 
through this heated mass, which results in complète combustion of the gases 
and in the prévention of smoke." 

The séries of pushers in the Hall and Muller patents are designed 
merely to push ofï coal from successive steps; the push aiding the 
force of gravity to carry the coal down. None of them contemplâtes 
a forcible action against the résistance of a compacted body of coal 
in a large retort, and neither of thèse patentées was concerned with 
the problem of carrying coal throughout the entire length of a long 
retort against a strong résistance. It is quite obvious that the screw 
devices of the Smith patent, No. 199,000, and the English patent to 
Erskine, No. 3,8?"/, hâve no relevancy. To contend that each flight 
of a screw within the retort is an independent and auxiliary feed 
mechanism is an oversubtlety of argument. 

The question of infringement of this claim requires référence to 
spécifie features of the defendant's device. The defendant's stoker is 
shown and described in letters patent to E. E. Taylor, No. 793,862, 
issued June 30, 1905. In this structure is shown the large and elongated 
fuel magazine which is characteristic of the Jones patent. In this 
device the top of the retort or fuel magazine is not horizontal, but in- 
clined, and the primary plunger is located, not at the bottom of the 
retort, but near the top. Connected with this primary plunger is a 
secondary plunger, located at the bottom. The incline enables Taylor 
to avail himself to some extent of a gravity feed. Nevertheless, the 
coal is brought to the surface of the fire by the horizontal thrust of 
a ram, aided by the horizontal thrust of an auxiliary ram, though at 
a différent level. The resuit attained is the underfeeding of the coal 
throughout the entire length of an elongated magazine, by means 
which are the mechanical équivalent of those shown in the combina- 
tion of the Roe patent. 

The défendant contends that the adoption of the gravity feed prin- 
ciple, which in itself partially solves the problem of moving the fuel 
downward and rearward, distinguishes its device from that of the 
Roe patent. I am of the opinion, however, that the variation which 
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admits some use of the gravity feed principle is insufficient to avoid 
infringement. Although the gravity feed is used to some extent, it 
is used in addition to substantially the same mode of feeding em- 
ployed by Roe, namely, the end feed by the primary ram, for the fîrst 
supply of coal, and the auxihary feed mechanism thrusting the coal 
fîrst supplied forward toward the extremity of the fuel chamber. The 
auxiliary feed mechanism of the défendant is the same in function 
and permits the same enlargement of the fuel chamber as was achieved 
by the invention of the Roe patent. I am of the opinion that the de- 
fendants infringe this claim. 

The Second Roe Patent. 

In the second Roe patent, No. 595,837, the first claim is as follows : 

"In a meclianical stoker, the oombination of a retort or fuel masazine, pro- 
vided with twyers adjacent to its upper limer odges, means to supply air to 
sald twyers, a primary feed mechanism and an auxiliary feed meclianism, 
substantially as described." 

I am of the opinion that this claim is substantially for the same in- 
vention covered by the earlier Roe patent, and is therefore void. It 
was conceded upon argument that there is one invention stated in two 
différent forms in the first claim of each patent. Having protection 
under the first patent for this device, to support the second patent 
also would unlawfuUy prolong the complainant's patent right. 

The Daley Patent. 

The Daley patent. No. 6i4:,6G4:, is dated March 6, 1900. Like Roe, 
Daley was an improver upon the spécifie type of stoker covered by the 
Jones patent in suit. Daley states that the object of his invention is : 

"First, the provision of improved nioans for conveying air nnder pressure 
to the twyer openings, whereby the expensive tvvyer-boxes lieretofore env 
ployed for this purpose niay be dispensed with, and second in so constructing 
furnaces employing dead plates that the dead plates may be cooled by the 
incoming air under pressure before the air is directed upon the buniingfuel, 
so that the life of the dead plates may be greatJy increased : and it is in con- 
nection with furnaces employing dead plates that my invention has its great- 
est utility." 

Six claims of the Daley patent are in suit. It will be sufBcient to 
consider the second: 

"In a furnace, an imperforate fuel-bearing surface, and a retort dividiug 
the furnace into a tire box and an air chamber, the retort being provided witli 
twyer openings or passages for establishing communication between the air 
chamber and the fire box, and means for conveying air uuder pressure to the 
air chamber, substantially as described." 

Daley substituted, for the open grates at the sides of the Jones 
furnace, closed plates ; removed the tuyère boxes, or rather removed 
the bottoms of the tuyère boxes, so that the space beneath the grates 
of Jones, Vk'hich served as an ash pit, was converted into an air cham- 
ber. The resuit of this was that ail portions of the furnace subjected 
to beat were also subjected to the cooling of the air under pressure, 
thereby extracting the beat from the métal and thereby warming the 
air before it was forced through the tuyère openings to the fire. 
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Complainant in argument fairly described the Daley improvement 
as follows: 

"The furnace is divided into two parts, one of whlch Is for air and the 
other of which is for the burning fuel. When the air Is let in it does one 
thing with two résulta: First, in passing through the air chamber it extracts 
the beat from the iron, thereby prolonging the life of the iron ; second, by ex- 
traeting the beat from the iron it beeonies itself hotter, and goes into the 
furnace so heated as not to cool off the fuel, but so that increased combus- 
tion and beat resuit from the opération. The beat taken from the combus- 
tion chamber by the iron Is taken up by the air and restored to the combus- 
tion chamber." 

It is said: 

"His idea involves an air chamber praetically coextensive wlth the entire 
fuel-bearing surface, which is fllled with compressed air brought into con- 
tact with praetically ail the heated iron ; * * * that is, Daley delivers 
every particle of air that Is used in his machine up against ail the heated 
portion of the machine. That is his invention ; that, his idea." 

In the defendant's device, as described in the patent to Taylor, No. 
792,862, there is shown a division of the furnace into a combustion 
chamber and an air chamber, which substantially corresponds with 
the arrangement described in the Daley patent. In the Taylor patent 
it is said : 

"Air is fed through a pipe, 43, to an air trunk, 44, extending across the 
furnace beneath the retorts, and communicating wlth the air boxes, 45, be- 
tween the retorts." 

At each side of the retort of Taylor is an air chamber, and under- 
neath the retort is aiso an "air trunk," as Daley calls it, communicating 
with the air boxes at the side. The défendants deny infringement of 
the claims of the Daley patent, contending that dead plates are an 
essential élément of the claims of the Daley patent, and that they are' 
not used by the défendants for the purpose of dividing the furnace 
into air chamber and combustion chamber. 

Défendant contends that, as a conséquence of the employment of a 
gravity feed, he locates his dead plates at the bottom of his inclined 
retort, where they simply serve the function of dumping grates. The 
term "dead plates," however, is not used in ail the claims of the 
Daley patent. The élément is described in the various claims as "dead 
plates," "an imperforate fuel-bearing surface," "fuel-supporting 
means," and "fuel-bearing plates." 

In the defendant's furnace the retorts are arranged in pairs, which 
are divided by a portion of the air chamber. At the top of the air 
chamber there are tuyère blocks of a triangular shape, arranged on an 
incline from the top to the bottom of the retorts. Each of thèse 
tuyère boxes has a chamber in its apex, provided for the purpose of 
admitting cool air to the point of the tuyère to prevent its being burn- 
ed off, as is stated in the spécification of the Taylor patent. The spéc- 
ification also States : 

"By constructlng the twyer-blocks with the shape hereinbefore described 
the fuel is permitted to spread ont from each of the retorts and come in con- 
tact with that fed through the other retorts to f orm a single wide bed of fuel , 
extending across the whole extent of the furnace." 
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The tops of the tuyère boxes support to some extent the fuel, and. 
like the dead plates of Jones, are cooled by the admission of air to the 
air chamber. I am of the opinion that there is the adoption by the 
défendant of the same gênerai division of the furnace into the combus- 
tion chamber and air chamber for the same purpose for which Daley 
adopted it. 

The défendants contend that giving to the claims of the Daley pat- 
ent a construction broad enough to cover defendant's device, they are 
anticipated by the Jones patent in suit, by Brown's patent, 57,987, the 
Shinners patent, 552,335, figure 1 of the Worthington patent, and 
figure 4 of the Roe patent in suit. 

The contention as to the Worthington patent requires careful con- 
sidération. The fire bowl or réceptacle of this device is surrounded 
by a large air chamber, into which is forced compressed air, which 
escapes through perforations at the top of the bowl ; and Worthing- 
ton describes this arrangement as designed to permit the air to become 
thoroughly heated before its introduction into the combustion cham- 
ber. Undoubtedly the beat would be extracted from the iron and 
the iron preserved; and the bowl, whose perforated top constitutes 
the tuyères, would be preserved from the beat, as in the Daley and 
the Taylor structures. As bas been said in relation to the Worthing- 
ton patent, the Worthington forced draft was designed to co-operate 
with the ordinary draft, and his bowl to occupy a central portion of a 
very considérable amount of grate surface. Although we can find 
in the Worthington patent a surrounding chamber filled with air 
under pressure which serves to cool the tuyère blocks and the fire 
bowl, I do not think that claim 3 of the Daley patent can be read upon 
the Worthington device ; for if the periphery of Worthington's bowl 
above his tuyère openings should be regarded as an imperforate fuel- 
bearing device, yet it does not, with the retort, divide the furnace sim- 
ply into a fire box and an air chamber, as in the Daley patent and in 
the Taylor patent. While ail the air supplied by Worthington under 
pressure would cool the bowl and be heated, the air supply from nat- 
ural draft would pass above the fire and through the grate bars. Da- 
ley's conception of the complète division into air chamber and com- 
bustion chamber, and the direction of his entire supply of air against 
the heated parts of the furnace, is not anticipated by Worthington. 

Référence is made to the file wrapper and to various discussions in 
the Patent Office ; but upon a careful reading of this file wrapper I 
find no concession made by Daley which precludes him from contend- 
ing that the substance of his invention is to be found in the Taylor de- 
vice, and that the variations are not substantial. 

Concerning the Taylor patent it may be said that it contains features 
of a novel character, that it makes some use of the gravity feed prin- 
ciple, and that in the prior art may be found various structures which 
more or less resemble the device of the Taylor patent, and which do 
not resemble the Jones device. 

I am of the opinion, however, that in designing the Taylor device 
the patentée has followed closely the fundamental principles of the 
Jones patent, the Roe patent, and the Daley patent, and that the chief 
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merit of his structure is in its adoption of thèse features, rather than 
in its adoption of inclined fire boxes. 

The decree will be for the complainant, for infringement of daims 
6 and 9 of the Jones patent, daim 1 of the first Roe patent, and ail 
daims of the Daley patent. Claim 1 of the second Roe patent is held 
void, in view of the first Roe patent. 

A draft decree may be presented accordingly. 



UNITED STATES v. LAMSON. 

(Circuit Court, D. Ehode Island. November 5, 1908.) 

No. 2,624. 

1. Perjubt (§ 5*)— Offense ttnder Fedeeal Statute — False Oath to Eetiten 

UNDER OLEOMARGAEIIÎB ACT. 

Section 6 of the oleomargarlne aet (Act May 2, 1902, c. 784, 32 Stat 
197 [U. S. Oomp. St. Supp. 3907. p. 641]), In requirlng wiholesale dealers 
to keep such books and render such retums as the Oommissioner of In- 
ternai Revenue may by régulation require under prescribed penaltles for 
its violation, has no relation to the tax to be assessed on such dealer, and 
the régulations made thereunder and in force prlor to their revision in 
1007, in requiring an oath to the returns, do not hâve the force of law in 
such sensé that a false oath to a return subjects the maker to prosecution 
for perjury under Rev. St. § 5392 (U. S. Oomp. St. 1901, p. 8653). 

[Ed. Note. — For other cases, see Perjury, Dec. Dig. § 5.*] 

2. Internal Revenue (§ 16*)— Oleomabgarine Aco^-Bequlations Respeot- 

iNG Returns bï Dealers. 

Under the régulations made by the Oommissioner of Internai Revenue 
pursuant to Oleomargarlne Act May 2, 1902, c. 784, § 6, 32 Stat. 197 (U. S. 
Comp. St. Supp. 1907, p. 641), and in force prlor to 1907, which require 
Wholesale dealers to make returns showing, among other things, the 
names and addresses of ail persons to whom sales hâve been made, and 
that "the récapitulation should be signed by the firm name * • * and 
the person swearlng to the return should slgn on the dotted Unes below 
the rigtht hand of the prlnted affldavit," the oath required is to the ré- 
capitulation only, and not to the list of customers contained In the return, 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 16.*] 

On Motion to Quash Indictment. 

Charles A. Wilson, U. S. Atty., and George H. Huddy, Jr., Asst. 
U. S. Atty. 

Walter H. Barney, for défendant. 

BROWN, District Judge. This is a motion to quash an indictment 
under section 5392, Rev. St. (U. S. Comp. St. 1901, p. 3653), for 
perjury in making false returns under the oleomargarine law. 

By Act of May 9, 1903, c. 784, § 6, 33 Stat. 197 (U. S. Comp. St. 
Supp. 1907, p. 641), it is provided: 

"Sec. 6. That Wholesale dealers In oleomargarlne, process, renovated, or 
adulterated butter shall keep such books and render such returns In relation 
thereto as the Oommissioner of Internai Revenue, with tlie approval of the 
Secretary of the Treasury, may, by régulation, require ; and such books shall 
be open at ail times to the Inspection of any internai revenue officer or agent. 

•For other cases see same topic & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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And any person -wlio wlllfully violâtes any of the provisions of tliis section 
sliall for eacli offense be flned not less tlian fifty dollars and not exoeeding 
five liundred dollars, and imprisoned not less tlian tlnrty days nor more than 
six months." 

Régulations made by the Commissioner of Internai Revenue, with 
the approval of the Secretary of the Treasury, in force at the date of 
the alleged offenses, now superseded by the revised régulations of 
1907, relate to returns of whoIesale dealers in oleomargarine : 

"Wliolesale dealers in oleouiargarine will make montlily returns on form 
217 (with inside slieets when needed to complète detailed statemeiits), show- 
ing in détail the nuniber of packages and numher of pounds of oleomargarine 
received direct from the manufacturers and other wholesale dealers, also tlie 
quantity disposed of, with the name and address of eaeh person to whom sold 
or consigned. * * * " 

The régulations further provide : 

"The recapitulation should be signed by the flnn name immediately under 
totals on line 10, and the person swearing to the return should sign on the 
dotted lines below tUe right hand of the printed affldavit. Reports sworn to 
before persons other than internai revenue oflficers must hâve the seal of the 
attesting officer, as well as his signature, properly affixed thereto. * * * 
Collectors will refuse to accept returns from wliolesale dealers in oleomar- 
garine which are not signed and sworn to as herein required." 

The régulations do not in spécifie terms require of the wholesale 
dealer that he should make a personal oath. The oath of other persons 
may be received. The indictment in this case charges that the whole- 
sale dealer did make an oath to a return which contained items relating 
to sales by the wholesale dealer and to the names and addresses of the 
persons to whom sold or consigned. It is charged that three of those 
items were "wholly false and fictitious," etc. 

The punishment provided under section 6 of the act of May 9, 1902, 
is a fine of not less than $50 and not more than $500 and imprisonment 
not less than 30 days nor more than 6 months. The provision for 
punishment under section 5393, Rev. St. (U. S. Comp. St. 1901, p. 
3653), is: 

"A fine of not more than two thousand dollars and imprif^onment at hard 
labor not more than five years; and shall moreover, thereaftor be incapable 
of giving testimony in any court of the United States until such time as the 
judgment against him is reversed.'' 

It is this latter statute, and not the spécifie provision of the oleomar- 
garine law, which the United States attorney contends is applicable. 

The question before us is of considérable importance. Section 5392 
is contained in chapter 4 of title 70. The title of chapter 4 is "Crimes 
against Justice." Section 5392, however, is broad in scope, and in- 
cludes offenses which are not perjury at common law. U. S. v. Am- 
brose, 108 U. S. 336, 2 Sup. Ct. 682, 27 L. Ed. 746 ; Caha v. U. S., 
152 U. S. 211, 14 Sup. Ct. 513, 38 L. Ed. 415 ; U. S. v. Hardison (D. 
C.) 135 Eed. 419. 

The sworn return of a wholesale dealer in oleomargarine relates 
neither to a pending controversy nor to a claim or contest in one of the 
departnients. The return required from the wholesale dealer is not 
a return which is to be the basis of the assessment of a tax. The 
wholesale dealer's tax is not dépendent upon the amount of his sales, 
165 F.— 6 
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but upon his cliaracter as a wholesale dealer. It is quite obvious that 
the principal object of tlie department in requiring the returns to con- 
tain the names O'f persons to whom oleomargarine is sold is the dé- 
tection of violations of law by third persons. See In re Kinney, Col- 
lector (D. C.) 103 Fed. 4C8-471; In re Kearns (D. C.) 64 Fed. 
481-483. 

There is a substantial distinction between a false oath made for use 
in a judicial proceeding, or in a quasi judicial proceeding in an ad---: 
ministrative department, where a disputed question and right is in- 
volved and is to be determined upon sworn proofs, and a false oath 
which is not for use in a claim or contest, but which is made to aid in 
the collection of taxes from third persons or in the détection of viola- 
tions of law. It certainly is not obvious that a failure to comply with 
a requirement imposed, not by statute, but by régulation, and relating 
to a duty of giving information to the government to enable it to detect 
violations of law, was intended by Congress to stand upon the same 
level and be subject to the same punishment as a crime against justice. 
In U. S. V. Eaton, 144 U. S. 677-688, 13 Sup. Ct. 764, 767, 36 L. Ed. 
591, it was said: 

"It woiild be a very dangerous prineiple to hold that a thlng prescribed by 
Hie collector of Interiial revenue as a needful régulation under the oleomar- 
sarine act, for carrying It into efCect, would be considered as a thing 'required 
by law' in the carrying on or conducting of the business of a Wholesale dealer 
in oleomargarine in such manner as to become a criniinal offense, punishable 
under section 38 of the act (Act Aug. 2, 1886, e. 840, 24 Stat. 212 [U. S. Comp. 
St. 1901, p. 2234]), particularly when the same act in section 5 (24 Stat. 210 
[U. S. Comp. St. li)01, p. 2230]) requires a manufacturer of the article to keep 
sueh books and reuder such returns as the Commissioner of Internai Revenue, 
with the approval of the Secretary of the Treasury, may by régulation re- 
quire, and does not impose, in that section or elsewhere in the act, the duty of 
keeping such books and rendering such returns upon a wholesale dealer in the 
article." 

Subséquent to the décision in that case amendment was made and 
punishment was prescribed for a violation of the requirement to "ren- 
der such returns in relation thereto as the collector of internai revenue, 
with the approval of the Secretary of the Treasury, may by régulation 
require." 

Congress has not required an oath to returns. The word "returns" 
does not necessarily import a statément under oath. Congress has 
left it to the Commissioner of Internai Revenue and to the Secretary of 
the Treasury to déterminé whether any returns shall be made by a 
wholesale dealer in oleomargarine, and what such returns shall be. 
Whether it has further conferred the right to require an oath to re- 
turns of this character, and thereby, in case of a false oath, to pût 
the wholesale dealer under the périls and penalties of perjury, I hâve 
grave dOubt. To leave it to the department to say whether returns 
of this character shall be made under the pains and penalties of per- 
jury, subjecting the ofïender to a punishment greatly in excess of 
that specifîcally provided in the oleomargarine law, would seem to ap- 
proach the conferring of législative power upon the department. False 
swearing, whether in a court of justice or in a nonjudicial proceeding, 
may be equally reprehensible morally; but from a légal point of view 
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the différence between that false swearing which is a crime against 
justice and that false swearing whicli deprives a collecter of internai 
revenue of information to assist his investigations is most important. 
In U. S. V. Eaton it was said: 

"Régulations prescrlbed by the Président and by the heads of departments, 
under authorlty granted by Congress, may be régulations prescrlbed by law, 
so as lawfully to support acts doue under them and in accordance wlth them, 
and may thus hâve in a proper sensé the force of law ; but it does not fol- 
low that a thing required by them is a thing so required by law, as to make 
neglect to do the thing a criminal offense in a citizen, where a statute does not 
distinetly make the neglect lu question a criminal offense." 

Congress has not spoken in spécifie terms as to the requirement of 
an oath on the returns of a wholesale dealer. The requirement of an 
oath by régulations can only be supported on the ground that it is 
within the plain purview of the statute. It seems difficult to believe 
that it was within the purview of Congress that through a régulation 
of this kind an offender should be made liable to punishment so 
greatly exceeding that which Congress specified in the act. In Grier 
V. Tucker (C. C.) 150 Fed. 658, in Schafer v. Craft (D. C.) 144 
Fed. 907, and in Craft v. Shafer, 153 Fed. 175, 82 C. C. A. 349, and 
Id., 154 Fed. 1002, 83 C. C. A. 677, the oleomargarine acts were spoken 
of as complète in themselves, containing provisions for ail the punish- 
ments that Congress intended for violations of that act. There is good 
reason for viewing thèse acts as constituting a complète and compre- 
hensive System of rights, remédies, and punishments. 

In U. S. V. Bailey, 9 Pet. 238, 253, 9 L. Ed. 113, it appeared that 
the Secretary of the Treasury had established a régulation authori- 
zing affidavits made before a justice of the peace, to be received and 
considered in proof of claims, and inquiry arose whether the Secretary 
of the Treasury had an implied power to require, authorize, allow, 
or admit any affidavits sworn before state magistrates in proof and 
support of any claim under the act of 1833 (Act July 5, 1832, c. 173, 4 
Stat. 563). It was said: 

"It is a gênerai principle of law, in construction of ail powers of this sort, 
that where the end is required the appropriate means are given, It is the 
duty of the Secretary to adjust and settle thèse claims, and in order to do so 
he musc hâve authorlty to require suitaWe vouchers and évidence of the facts 
which are to estaWish the claim. No one eau well doubt the propriety of re- 
quiring the facts which are to support a claim and rest on testimony to be 
established under the sanction of an oath. • * * " 

The requirement by régulation that proof of claims against the 
United States should be made under oath could not be deemed 
usurpation of authorlty. Evidence is ordinarily under oath. 

It may be proper to include within the scope of section 5392 false 
swearing in ail cases where an oath is required by the rules of a de- 
partment in support of any claims against the United States, or in 
support of any right, or in controverted matters wherein officers of 
the department act in a quasi judicial capacity; but, when section 5392 
has been thus liberally and extensively applied, an attempt to extend 
it to a matter substantially différent in character should be regarded 
with great caution. Doubts arise whether the reason of the law does 



84 165 FEDERAL EBPOKTEB. 

in fact run with and support this extension, and whether the matter 
was ever brought to the attention of Cons^ress. 

In U. S. V. United Verde Copper Company, 196 U. S. 207-315, 35 
Sup. Ct. 222, 225, 49 I,. Ed. 449, it was said : 

"If rule 7 Is valid, tbe Secretary of the lutei'lor hiis power to iibridse or 
enlarge the statute at will. If he can define onc tenu, he can auotlicr. If 
he can abridge. he can enlai'Kc. Snch power is mit régulation. It ih* li>f;i>ila- 
tion. ïhe power of législation was certainly not inteuded to be couferred up- 
on the Secretary." 

In ail cases where proof of right is required, it is reasonable to re- 
quire an oath. A department officiai, authorized to détermine a con- 
test upon évidence, is within the scope of his authority and within the 
scope of législative intention when he requires an oath. To extend this 
authority by implication to nonanalogous cases, like the présent, is to 
lose sight entirely of the nature of the crime of par jury and to subject 
a défendant to a severe punishment and forfeiture of civil rights by an 
accidentai collofcation of statutes and régulations and rules of law, 
which collocation was probably never seriously considered, either by 
Congress or by the department, which was limited to consider merely 
the en forcement of the oleomargarine law. 

The United States attorney refers to section 3165, Rev. St. (U. S. 
Comp. St. 1907, p. 2057), which gives authority to the collector and 
deputy collector to administer oaths ; but this does not, in my opinion, 
touch the question before us. The statute establishes the authority of a 
deputy collector to administer oaths, but not the authority of the de- 
partment to require them in a proceeding of this character. 

I hâve examined the décision in U. S. v. Hardison (D. C.) 135 
Fed. 419. Upon page 423 are cited many cases in which convictions 
hâve been upheld for perjury when the oaths were not taken in judicial 
trials; but each case cited dififers substantially from the présent case. 
Each case involved some question of right of the affiant or other per- 
son, and was false swearing directly affecting some issue or proceed- 
ing. Such oaths were within the provisions of section 5392, in that 
they related to a "material matter." The présent oath was not ma- 
terial to the amount of tax which the wholesaler was to pay, or to any 
issue or claim. It can hardly be said to be "material," unless we give 
that term a very wide extension. 

It is possible to say that the giving of the names of customers might 
be "material" to inquiries or investigations which the government 
might choose to make ; but it is more reasonable to hold that the words 
"material matter," if applicable to non judicial matters, are applicable 
in the same gênerai sensé as in judicial matters, and import some issue 
or right to which the oath relates, rather than a mère inquiry or in- 
vestigation to be made for the détection of violations of law by third 
persons. 

The substance of the offense seems to be the giving of wrong infor- 
mation, and thus depriving the department of means of tracing the 
goods after they hâve left the wholesaler's hand. Assuming that the 
information required is useful in detecting violations of law, and serves 
as a basis of inquiry, it does not become "material" in any proper 
sensé until an inquiry is actually instituted. 
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I am unable to believe that Congress when it enacted the perjury 
statute (§ 5392 [U. S- Comp. St. 1901, p. 3653]), considered that the 
words "material matter" had a significance broad enough to include 
liiere information of this character, or that Congress, in passing the 
oleomargarine laws and providing for régulations, meant to place 
it in the power of a department to say whether or not a man who sold 
oleomargarine and gave the wrong addresses of his customers should 
be regarded as a per jurer. It seems much more reasonable to hold 
that as Congress bas fully expressed itself on the punishment of a fail- 
ure to make returns, and as there is no substantial différence between 
the faikire to make any returns and the making of erroneous retums, 
so far as the tracing of the goods is concerned, both cases are within 
the oleomargarine act and are subject to the same punishment. 

Counsel for défendant cite U. S. v. Manion (D. C.) 44 Fed. 800, 
U. S. V. Bedgood (D. C.) 49 Fed. 54, and U. S. v. Maid (D. C.) 116 
Fed. 650 (see, also, U. S. v. Keitel [D. C] 157 Fed. 401; U. S. v. 
Matthews [D. C] 146 Fed. 306), and call attention to the fact that 
in the matter of internai revenue returns the statute itself in some cases 
requires returns to be made under oath, and cite sections 3307, 3308, 
Rev. St. (U. S. Comp. St. 1901, p. 2157), returns by distillers; sections 
3337, 3338, Rev. St. (U. S. Comp. St. 1901, pp. 2185, 2186), by 
brewers; sections 3358, 3359, Rev. St. (U. S. Comp. St. 1901, pp. 
2198, 2199), by manufacturers of tobacco and snuff; section 3413, 
Rev. St. (U. S. Comp. St. 1901, p. 2249), by banks and bankers; sec- 
tions 5210-5215, Rev. St. (U. S. Comp. St. 1901, pp. 3498-3501), re- 
turns by national banks. Counsel also cite the following as instances 
in which no oath is required by statute: Act Oct. 1, 1890, c. 1244, 
26 Stat. 620 (U. S. Comp. St. 1901, p. 2226), manufacturers of opium; 
Act June 6, 1896, c. 337, § 5, 29 Stat. 254 (U. S. Comp. St. 1901, p. 
2237), manufacturers of filled cheese; Act May 9, 1902, c. 784, 32 
Stat. 193 (U. S. Comp. St. Supp. 1907, p. 636), manufacturers of pro- 
cess or renovated butter; Act May 9, 1902, c. 784, 32 Stat. 193 (U. S. 
Comp. St. Supp. 1907, p. 636), manufacturers of oleomargarine, Act 
May 9, 1902, c. 784, § 6, 32 Stat. 197 (U. S. Comp. St. Supp. 1907, 
p. 641), wholesale dealers in oleomargarine; Act June 7, 1906, c. 3047, 
34 Stat. 217 (U. S. Comp. St. Supp. 1907, p. 625), dealers in dena- 
tured alcohol. 

It is argued that, because in some cases the statute has expressly 
required sworn returns, the omission of the word "sworn" in this 
statute indicates an intentional distinction. This, however, is not con- 
clusive. If a statute authorizes the department to require statements 
or retums which are to serve as évidence to substantiate a claim or a 
right, the requirement by régulation of a sworn return, in view of 
the purpose of the statute, might well be held to be within the stat- 
ute, though the statute itself did not mention an oath; but it may 
well be doubted if a statute which authorizes a department to require 
returns from a wholesale dealer in oleomargarine discloses an inten- 
tion of Congress to authorize a requirement of a return under oath of 
such matters as the names and addresses of customers of the whole- 
sale dealer. In fact, there is a most serious question whether the reg- 
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ulations by their terms require an oath as to such détails as the names 
and addresses of customers. It is provided: 

"The recapitulation should be signed by the flrm name under totals on Une 
10, and the person swearing to the return should slgn on the dotted Unes be- 
low the right hand of the prlnted affldavit." 

One would suppose that the thing to be sworn to was the thing to 
be signed. Paragraph 7 in the recapitulation is as follows: "Quan- 
tity disposed of during the months to persons not known to be whole- 
sale dealers" — and there is an omission of any référence in this para- 
graph 7 to any of the detailed statements, whicli is significant in view 
of the fact that such référence is made in paragraphs 2, 3, and 6. 

In the revised régulations of July, 1907, this paragraph is amended 
to read : 

"The name of the person swearing to the recapitulation, together with of- 
ficiai tltle and name of flrm rendering report, must be entered in the blanlss 
for that purpose Immedlately below lire 10, and also be signed on the dotted 
lines below the rlght hand of the prlnted affldavit." 

The amendment may be considered merely as an attempt to put into 
clearer language the requirement of the former régulation, and this 
tends to support the defendant's contention that the régulation re- 
quires an oath only to the recapitulation. 

As the counts of the indictment each charge perjury in the making 
of a false oath as to the names and addresses of customers, as well 
as to the amount of goods sold to such customers, and do not charge 
perjury in the making of a false oath to the recapitulation, there is 
much force in the defendant's contention that the false oath with 
which he is charged is one which is authorized neither by a law of the 
United States nor by any régulation having the force of law. Crim- 
inal offenses are not to be created by forced construction of indefinite 
language contained in régulations. 

The motion to quash should be granted for the following reasons: 

The oath which is alleged to be false is not an oath authorized or re- 
quired by a law of the United States, or by any régulation having the 
force of law. 

Like the présent amended régulations, the former régulations hère 
involved provide for an oath only to the recapitulation, and not to- 
such matters of détail as the names of customers. 

Motion to quash granted. 



McGAHEY et al. v. OREGON KING MINING CO. 

(Circuit Court, D. Oregon. November 9, 1908.) 

No. 3,035. 

Mines and Mineeals (§ 98*) — Mining Paetnebship— CooïsiEtJCTiON and 
SOOPE OF Agrbbmbnt. 

Complainants and other persons, who subsequently became the grantors 
of défendant corporation, formed a mining partnership for the purpose 
of prospecting and locating mining claims in a vlclnlty where one of 
the number had previously discovered a pièce of gold-beariug quartz. 

♦For other cases see same topio & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The members made two expéditions to the vlcinity, and tliere located 
a number of claims and did some worlc tliereon. While going on the 
last expédition, at a place where they stopped several miles from tlieir 
claims, one of the number was given a pièce of rocli, picked up as 
float, and was told where It was found, which information was imparted 
to ail. The rock was thrown with other samples, and no attention was 
paid to it until after the expédition, when the person to whom it had 
been given had It assayed, and, finding it to contain minerai in paying 
quantities, he and two otiiers of the iDartners went to the place where 
it had been found, and after prospecting in the vicinity located a num- 
ber of claims which they afterward conveyed to défendant corporation. 
Held, that the purpose of the partnership was accomplished at the end 
of tlie second expédition ; that, since no mineral-bearing rock in place 
was found by the partners during that time in the vicinity where dé- 
fendant'» claims were subsequently located, there was no discovery 
which brought such claims within the scope of the partnership or en- 
titled the other members to any interest therein when the claims were 
subsequently discovered and located by defendant's grantors. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 
223; Dec. Dig. § 98.* 

Mining partnerships, see note to G. V. B. Min. Co. v. First Nat. Bank 
of Hailey, 35 0. C. A. 515.] 

In Equity. 

Stephen A. Lowell, Oscar Gain, and J. C. Hurspool, for plaintiffs. 
Bennett & Sinnott, for défendant. 

WOLVERTON, District Judge. Some eight or ten years prior to 
1897, Victor Wilson, who was then engaged in herding sheep in the 
locality of Trout creek, Crook county, Ore., discovered a pièce of 
gold-bearing quartz of light color. He did not know its value. It 
was shown to an attorney from St. Louis, Mo., who desired to take 
it away with him and hâve it assayed. He was allowed to do so, 
and the rock was found to contain gold in considérable quantities. 
Without returning the quartz left after using sufficient for the assay, 
the attorney requested Wilson to take him to the locality in which 
it was discovered, and endeavored to make some arrangement with 
Wilson whereby they together might prospect for the Iode out of 
which the quartz came, but ail without avail. In 1897 Wilson became 
instrumental in forming an association of five persons, including him- 
self, for the purpose of prospecting for the ledge. He related how 
he came to discover the quartz : That he picked up a rock which 
he supposed contained rubies in crystallized form, and, in endeavoring 
to break it open, struck it upon a rock jutting above the ground, 
and in doing so broke ofï the pièce of quartz in question. He ex- 
pressed confidence in his ability to return to the locality and identify 
the place where it was broken off. 

The parties who became associated with him were G. M. Wilson 
(a distant relative), A. J. Tash, Richard McGahey, and John E. Kir- 
by. There is much dispute in the testimony as to what agreement was 
reached between the parties, but a careful study thereof has brought 
me to the conclusion that it was agreed that an expédition should 
be made to the locality in question for the purpose of exploration, 

•For other cases see Bame toplc & § numbbh in Dec. & Am. Digs. 1S07 to date, & Hep'r Indexes 
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and especially for the discovery of the siipposed ledge from which 
the quartz obtained by Victor Wilson was broken, and that, when 
discovered, the five parties composing the association should share 
equally in the mine. This was undoubtedly the spécifie purpose 
of the agreement, but, beheving that other ledges or mines might be 
discovered in the same vicinity, it was further agreed that the as- 
sociation should share equally in ail mining properties discovered or 
located while upon the expédition. I think thèse are the limita- 
tions of the agreement : First, and especially, to discover the ledge 
from which Victor Wilson obtained the quartz, and to locate a mine 
or mining claims thereon; and, second, to make such other discov- 
eries of mines within the vicinity as the parties might be able, to 
locate them accordingly, and to share equally in ail such discoveries 
and mining properties thus acquired. It is immaterial what were 
the contributions of the respective parties towards defraying the ex- 
penses of the expédition. It is sufficient that it was understood 
and agreed that ail of the associâtes were to contribute about equal- 
ly towards the outlay attending the enterprise of discovery and the 
development of mining properties, and the agreement, although not 
in writing, may be considered to hâve been valid and binding upon 
the parties concerned. 

During the month of June, or early in July, 1897, ail the persons 
thus associated, except McGahey, entered upon the contemplated ex- 
pédition, making a journey from Walla Walla, Wash., where the 
parties resided and the agreement was entered into, to Trout creek, 
in Crook county, Ore. In the vicinity of the junction of Amity 
creek with Trout creek, they made a discovery of a quartz ledge, 
which Victor Wilson thought to be the ledge from, which the pièce 
of quartz was formerly broken by him, although the rock did not 
appear to be the same in color, being of a bluish cast. Possibly 
some other ledges were discovered, but, at any rate, several claims 
were located by the individual members for the benefit of ail. Noth- 
ing further was done at this time, except a little development work, 
and ail the parties returned to Walla Walla. Later, about August or 
September of the same year, John F. Hubbard and A. M. Kelso were 
admitted as members of the association upon the same ternis and 
conditions as the original members, and the agreement for explora- 
tion, discovery, and development of mining properties in and about 
the same locality was continued between ail the parties so aggregated, 
thus increasing the membership of the association to seven instead 
of five. Ail the members of the association except McGahey and 
Kirby entered upon a second expédition to Trout creek. While 
on the way to the locality in view, and some 12 miles distant 
therefrom, a rancher by the name of Fernall, learning that the party 
was exploring for mines, gave to G. M. Wilson a pièce of red col- 
ored quartz, at the same time telling him that he came across it up 
in Friend's field and waving his hand up towards the hillside in 
that . direction. It was not taken from any ledge, but picked up as 
float. Wilson showed the rock to those of his associâtes then in 
his immédiate company, and threw it in the wagon bed, where other 



m'GAHEY V. OREGOX KING MINING CO. 89 

spécimens of quartz were subsequently deposited; and ail were taken 
to Walla Walîa when the expédition returned. Some otlier discov- 
eries were made in tlie vicinity of the prier locations, and otlier lo- 
cations of daims were noticed and some development work donc, 
but within a few weeks ail the persons returned home. A disagree- 
ment arose between G. M. Wilson and John Hubbard and the other 
members of the expédition while about the claims, the resuit of 
which is involved in dispute. Wilson and Hubbard say that they 
renounced ail relationship or connection with the association, thus 
putting an end to any further co-operation under the expédition agree- 
ment then subsisting; while others of the party assert that, while 
there was some controversy, it did not terminate in Wilson and Hub- 
bard withdrawing from the association. Ail agrée, however, that 
Wilson and Hubbard started home two or three days before any 
of the other members of the expédition, leaving the others there on 
the ground prosecuting their exploration and development work. This 
circumstance is significant, and lends plausible support to the asser- 
tion of Wilson and Hubbard. 

Later in the year, and in the early part of 1898, assays were pro- 
cured to be made by the members of the expédition of différent pièces 
of rock brought home with them, and, among others, Wilson had an 
assay made in Spokane of the red colored rock handed him by Fernall. 
which showed it to carry gold in amount above $100 per ton. It 
is not clear whether the resuit of this assay was disclosed to ail the 
other members of the association. It was undoubtedly made known 
to Hubbard and Kirby, but whether it was made known to the 
remaining four is questionable. It is quite probable that it was not. 
In the meanwhile there was much talk among the associâtes touch- 
ing the organization of a third expédition, in which ail the parties 
engaged more or less, Victor Wilson and G. M. Wilson appearing 
to be the most active. On January 22, 1898, Victor Wilson had an 
agreement in writing prepared looking to the development of the 
prospects theretofore discovered and located, describing the properties 
as follows : 

"What lias lieou described as the principal ledge, on wliicli a twelve foot 
excavation has lieen made; the prospect alwut a mile and a liait above sai-.l 
ledge, where the quartz is described as standing In pyranvids above the 
ground, a sam])le from which assayed about $2.50, and which snrrounds the 
head of the cove where the placer prospect was fouiid, includhisi said placer ; 
the quartz prospect found hy .John Hubbard and Maurice Wilson, three or 
four miles dowu ïrout creek from said principal led.ire ; tlie pros|iect on Little 
Trout, and the prospective ledge tliat we are to receive information in regard 
to from the man at Antelope." 

The instrument was presented to several, if not ail, of the asso- 
ciâtes, but no one ratifîed it by his signature. Kirby wrote Victor 
Wilson on February 10, 1898 : 

"I do not agrée with yotir plan. However, if ail of the old members agrée 
to it, it will be ail right with me. I do not bave any objections to you or any 
of the boys taking in one or two or even three persons on their iuterest and 
make any agreement with them they see fit, provided they grant me the same 
privilège." 
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The unsigned agreement, while not binding npon any one, serves 
unmistakably to show the object and purposes for which the fur- 
ther and more definite arrangement was sought, and the letter of 
Kirby voices the antagonistic views entertained, ahhough he expresses 
himself willing to sign if ail the old members would likevvise sign. 
It is significant that none of them did sign. The purpose was to 
develop mines then thought to be discovered, not to prospect for 
others or extend the exploration further than such as had formerly 
been made. 

Later than this, the parties not being able to agrée among them- 
selves touching the further development of the mines discovered and 
in prospect, G. M. Wilson, John Hubbard, and Kirby, together with 
John Knight and O. W. Harkness, organized an expédition from 
Walla Walla for further exploration for mining prospects. Having- 
the red quartz in mind because of its value as shown by the Spokane 
assay, they went directly to the Fernall place, and procured further 
directions from Fernall respecting the locality in which he discovered 
the rock. They were directed to a side hill in Mr. Friend's field. 
The prospectors were unsuccessful in their search in Friend's field, 
but, on extending it without some distance, they came upon a prospect 
that manifestly had been previously discovered, and which was sub- 
sequently claimed by one Brown, effectively so, as he later succeeded 
in establishing his prior right in court. Upon this prospect they 
located a claim, designating it the "Silver King." At the same time 
other claims, some nine or ten in number, were located upon the same 
ledge and within the immédiate vicinity. Development work was 
prosecuted upon the "Silver King," and the ore found to be valuable. 
In the course of the following year the défendant corporation, the 
Oregon King Mining Company, was organized and took over the 
property, including ail the claim locations that thèse parties made save 
one. While Wilson and his associâtes were prosecuting their develop- 
ment work upon the Silver King, Victor Wilson came into the coun- 
try and claimed that he should hâve some interest in the claims lo- 
cated, and, by reason of the fact that he had been the original dis- 
coverer of mines in that section of the country, they withdrew their 
notice from one of their claims, the Le Roy, being an extension of 
another that was designated "The Bird," and posted a notice for 
Wilson, thus locating the same in his name and right. Victor Wilson 
subsequently treated this claim as his individual property, contracting- 
with W. R. Baker to do and keep up the assessment work, for which 
service he agreed to give Baker a half interest in the mine. This 
was in July or August of 1898. Later, in the fall of 1899, or early 
in the year 1900, however, Victor Wilson began to set up a claim 
to an interest in the Silver King and the group of claims located 
with and about it. Li August of 1900, notice of claim and interest 
in the property of the Oregon King Mining Company was posted, and 
on the 22d day of that month was filed with the county clerk of Crook 
county. This notice was subscribed by Victor Wilson, A. M. Kelso. 
A. J. Tash, and R. McGahey. In September, 1903, another notice 
was posted and filed by the same parties, claiming a four-sevenths 
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interest in the mine by right of association and understanding with 
the parties composing the Oregon King Mining Company in tlie 
prospecting which led to the location of the claim composing said com- 
pany's property. The basis of their claim, therefore, as plaintiffs now 
insist, is the association agreement between the parties, entered into 
prior to eatering upon the first expédition, as modified by the aileged 
agreement whereby Kelso and Hubbard were admitted new members 
of the association when entering upon the second expédition. 

The entire controversy centers about the incident of FernaU's hand- 
ing to G. M. Wilson the pièce of red quartz rock, the information giv- 
en by Fernall as to the locality in which he discovered it, and the 
further disclosure resulting from the Spokane assay that the rock 
was rich in gold. It is stoutly claimed that ail this was information 
to which the entire association was entitled, and, having led to the 
•discovery of the Oregon King mine, that ail the members of the as- 
sociation should hâve their relative shares in the mine, along with 
other prospects that were discovered while on their expéditions in 
the year 1897. 

Recurring to the agreement, the parties to the association were 
to share in ail discoveries made. The expédition being prosecuted for 
the purpose of prospecting for mines, quartz in place was what they 
were hoping to find, although they came upon a placer prospect. That 
the mère coming into the possession of the red quartz rock, with 
the information received as to the locality in which it was picked up 
by the discoverer, was not a discovery of a mining prospect, is per- 
haps conceded by ail. It required something more to amount to 
such a discovery as was within the intendment of the association 
agreement — some finding of the rock in place, or a ledge carrying 
the precious metals, valuable for mining purposes; so that the in- 
formation obtained from Fernall was not a discovery. 

It is charged that G. M. Wilson concealed his information relative 
to the red quartz rock from. his associâtes, and what was subsequently 
obtained as to its value. I do not believe he concealed anything 
as to how he came into possession of the rock or what was told him 
by Fernall. The incident occurred while the party were on their way, 
upon their second expédition, to the place of their prior discoveries. 
The rock was thrown into the wagon, along with other spécimens 
that had been and were being gathered as they extended their search, 
and was evidently seen and inspected by ail then with the expédition. 
There had been no misunderstanding at the time, and Wilson had 
no apparent motive whatever in withholding any information that 
he might hâve gained. Indeed, it was not known, or even supposed, 
at the time that the rock was of any value, being of différent ap- 
pearance from anything that had previously been discovered, and in 
ail likelihood the incident was remarked generally and ail became 
possessed of whatever knowledge G. M. Wilson had on the subject. 
If there was any concealing of discovery and information, it must 
hâve occurred later. Wilson had an assay made of the rock, and 
thereby ascertained its value. Whether he disclosed this information 
to ail of his associâtes, as previously remarked, is a matter in dispute. 
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There was an effort made to effect a reorganization of the asso- 
ciâtes for the purpose of developing the prospects previously discov- 
ered, but it was not thereby contemplated that there vvoulcl be fur- 
ther prospecting donc, save for a ledge of which information had 
been obtained from a man at Antelope. No agreement could be 
brought about for this purpose. Other rocks gathered on the expédi- 
tion were assayed, and their vakies became common knowledge. Wil- 
son claims that he talked with several of the parties about the assay 
he had made, and that there was no effort on bis part at any con- 
cealment, but that in due time a new association was formed, having 
no connection with the old. It is probable that Wilson made no effort 
to hâve any member of the old association join the new save Hub- 
bard and Kirby, as that would hâve been inconsistent with his act 
of withdrawing from the old association while upon the second ex- 
pédition. He, Hubbard, and Kirby were more congenial than he 
and the other members of the association. But let it be conceded 
that Wilson did not make known to the other members the resuit 
of his assay, was that a matter of knowledge which, by légal intend- 
ment, should hâve inured to the benefit of ail ? 

It is "well settled," says the court in Latta v. Kilbourn, 150 U. S. 524, 
541, 14 Sup. et. 201, 207, 37 L. Ed. 11C9, "tliat one partner cannot, directly 
or indirectly, use partnerslilp as.sets for his owu beueflt ; that he cannot, in 
conducting the business of a partnership, take any profit clandestinely for 
himself ; that he cannot carry on the business of the partnership for liis 
private advantage ; that he cannot carry on another business in compétition 
or rivalry witli that of the flrm, thereby depriving it of the benefit of his 
time, sliill, and fldelity, without being accountable to his copartners for any 
profit that may accrue to him therefrom ; that he cannot be perniltted to 
seeure for himself that which it Is his duty to obtain, if at ail, for the flrm 
of which he is a member ; nor can he avail iiimself of Icnowledge or informa- 
tion, which may be properly regardert as the property of the partuershi]). in 
the sensé tiiat it is available or useful to the flrm for any purpose witliin 
the scope of the partnership business." 

And it is further said in the same case, upon the authority of Lord 
Justice Lindley: 

"That if a member of a partnership firm avails liimself of information ob- 
tained by him in tlie course of the transaction of the partnership l)usiness, or 
by reason of his connection with the flrm, for any purpose within the scope 
of the partnership business, or for any purpose which would compete with the 
partnership business, he Is liable to account to the flrm for any beneflt he may 
hâve obtained from the use of such information; but if he uses the informa- 
tion for puiposes which are wholly wlthout the scope of the partnership busi- 
ness, and not competing with it, the flrm is not entitled to an account of such 
beneflts." 

Now, allowing the association agreement the broadest scope that is 
possible under the terms claimed for it by the plaintiffs, which was 
to share and share alike in ail discoveries of mining properties made 
upon the first and the foUowing expédition (the agreement as to the 
latter having been modified only to allow of the admission of two 
additional members into the association), it could not include discov- 
eries subsequently made by any one of the members of the associa- 
tion, or any différent combination of some of such members. The 
scope of the agreement was necessarily limited to the two expéditions 
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that were to be and were subsequently made. It was a time limit, so 
that, when the expéditions were at an end, the right of ail the mem- 
bers to share in the new discoveries of any member thereof, or of 
any new aggregation of part of its membership with others, was 
also at an end. The finding of this pièce of red quartz which was 
picked up as float was not, as has been shown, a discovery of a 
prospect. The rock, being a float, did not indicate by the place where 
found the location of the ledge whence it came. The incident im- 
parted at the furthest some information only that a ledge probably 
existed in that vicinity, but there was no discovery of a ledge. AU 
the members of the association were put into possession of the 
knowledge of the fînding of the pièce of red quartz, and in ail prob- 
ability were informed of what Fernall said to Wilson as to the place 
or locality in which it was found, so that none were at a disadvantage 
by lack of knowledge pertaining to the incident during the prosecu- 
tion of the two expéditions. No one of the rhembers of the associa- 
tion was impressed with the value of the red rock, and it was by 
accident that an assay was suggested. The information came after 
the expéditions contemplated by the association agreement, both in 
its original and modified form, were at an end. The purposes of the 
expéditions being at an end, it is difficult to discover upon what 
ground the new information became association or partnership prop- 
erty. Kurthermore, the use made of such information and knowl- 
edge for the purpose of further discovery was wholly without the 
scope, that is, beyond the time limit of the partnership or associa- 
tion business, and was not in compétition with such business. The 
information was not even acquired upon a partnership transaction, 
nor from connection with the association, nor is its character such, 
in any view of the law, as belongs to the partnership in the sensé 
of property which was valuable to the association and in which it 
had a vested right. If the information had come to light before the 
purposeS of the association agreement had come to an end, a dif- 
férent question might hâve been presented, but, having come sub- 
sequently thereto, it cannot, in légal contemplation, be considered 
an asset of the association. Much less, therefore, can any develop- 
ments proceeding therefrom by reason of further explorations and 
discoveries be considered such an asset. 

It follov;s that the bill of complaint should be dismissed, and such 
will be the order of the court. 



TIIE BROOKBY. 

(District Court, E. D. Penusylvania. November 20, 1908.) 

No. 0. 

1. Shipping (§ 84*) — Fellow Servants — Winoiiman and Stevedore's Eit- 

PLOYéS. 

A wincliman furnished by a vestsel from Its crew to operate a wincli 
wliile the vessel was being discliarjçecl by a stevednre employed by a 
cliarterer, and who wliile enguged in such worlf was subjeet to tlie orders 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the stevedore, w&s a fellow servant with the latter's employés engaged 
In the work. 

[Ed. Note.— For other cases, see Shipplng, Dec. Dig. S 84 ;* Master and 
Servant, Ont Dlg. |§ 485-492.] 

2. ShIPPING (i 84*) — INJUEY TO STEVEDOBE— LlABILITT OF VESSEI/— iNCOMPl!- 
lENT WiNCHMAN. 

Libelant was employed by a contractlng stevedore In discharging a ve»- 
eel of a cargo of Iron ore, and while at work in the iold vs-as injured 
through the négligence of the wli)chnian, who was a seaman fumlshed by 
the vessel. He operated the winch so carelessJy as to endanger the worli- 
men, and three several complaints had been made by the foreman and 
hatch-tender to the offlcer In command of the vessel prlor to libelant'a 
Injury. Held, that the wlnehman's conduct and the complaints made were 
such as to require his removal, and that hls rétention was négligence 
whlch rendered the vessel llable for llbelant's Injury. 

[Ed. Note. — For other cases, see Shipping, Dec. Dlg. | 84. *1 

In Admiralty. Suit by stevedore for personal injury. 

Howard M. Long, for libelant. 

Convers & Kirlin and Henry R. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. This is an action in rem 
■against the British steamship Brookby, brought by a laboring steve- 
dore to recover damages for an injury received while he was help- 
ing to unioad the vessel. The accident happened on February 6, 
1907, under the following circumstances : 

The steamship was under charter, and had brought a cargo of 
iron ore to the city of Philadelphia. It was the duty of the charterers 
to unioad the ore, and in fulfillment of that obligation they had made 
a contract with a master stevedore, by whom the libelant was em- 
ployed as an ordinary laborer. The ship had nothing to do with the 
discharge of the cargo except to furnish the winchmen and the neces- 
sary gear. After the winchmen were chosen by the ship, they were 
subject to the orders of the master stevedore, or his représentatives, 
in ail matters pertaining to the opération of the winches. They could 
not be removed by him, but, if they should prove to be careless or 
incompétent, the duty of making complaint to the ship about their 
lack of efficiency would rest upon him, and the duty of taking proper 
steps upon such complaint would then rest upon either the master 
or the mate, whichever might be in charge of the vessel. On the 
day in question, the libelant had been working in No. 2 hold for 
several hours, helping to fill the iron buckets that were used in hoist- 
ing the ore, when a loaded bucket that had been lifted to the level of 
the hatch coamings suddenly and with great rapidity descended again 
into the hold without warning, struck the empty tub which the libel- 
ant was filHng, and then struck him, inflicting the injury complained 
of. There is no charge of contributory négligence, and the first 
matter for considération, therefore, is the libelant's averment that 
he was hurt by the neglect of the winchman. Upon this point no 
time need be spent. It is conceded that the unexpected and rapid 
descent of the bucket was due to the mistake of the winchman in 
the management of the steam, and this mistake was négligence for 

*For other cases see eame topic & { numbsb in Dec. & Am. Digs. U07 to date, & Rep'r Indexe* 
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which the ship must respond, unless the défenses that are set up pré- 
sent a sufficient reply to the libelant's case. 

The first of thèse défenses is founded on the doctrine of fellow 
servant. An attempt was made by the libelant to show that the winch- 
man was wholly a servant of the ship and in no sensé a servant of 
the master stevedore, but the évidence upon this point is not suffi- 
cient. No doubt the winchman was an able seaman on the ship's 
articles, and was paid, fed, and lodged by the vessel while he was 
operating the winch. It is also true that the ship could hâve ordered 
him away at any time and assigned him to other duty, and that he 
would hâve been bound to leave the winch and obey such order; 
but the essential fact remains that, while he was operating the winch, 
and throughout the course of that service, he was put under the con- 
trol and direction of the master stevedore, or of his représentatives 
in charge of the work of unloading the cargo. It was his duty to 
obey the signais of the hatch-tendcr, whether given by the voice 
or by the hand, and to hoist or lower the buckets as he might be 
directed. Under such circumstances, the winchman was a fellow 
servant of the libelant, both of them working at the time in the 
common employment of discharging the cargo, and both being under 
the gênerai control and direction of the master stevedore. This has 
been unequivocally decided in The Elton, 142 Fed. 367, 73 C. C. A. 
467, a case wherein the Court of Appeals of this circuit dissents from 
the conclusion reached by the Second Circuit in The Slingsby, 120 
Fed. 748, 57 C. C. A. 52, a décision which has been urged upon us 
as controlling the présent dispute. Obviously, The Elton and not The 
Slingsby lays down the rule that should now be applied, and I need 
do no more than refer to the opinion of the Court of Appeals, de- 
livered by Judge Gray, for a statement of the reasons upon which 
the décision is founded. 

Anticipating this ruling, the libelant takes the further position that, 
even if it be conceded that he and the winchman were fellow serv- 
ants, the action is nevertheless sustainable, because the winchman was 
found to be careless and incompétent, and because the ship failed to 
remove him after due complaint had been made to the officer who was 
then in command. The testimony established the facts that the winch- 
man was an able seaman who had had several years' previous ex- 
périence in the opération of winches, and that he was a compétent 
person to be chosen for that service on this occasion. With thèse 
facts in proof, if the évidence went no further than to charge him 
with carelessness in doing the act that caused the libelant's injury, 
The Elton is also authority for the proposition that "an allégation of 
négligence against a master in employing an incompétent servant is 
not sustained by proof of a single act of négligence on the part of the 
servant which caused the injury sued for." The libel and the évi- 
dence in the présent case, however, go further than this. The libel 
avers that the master of the ship "had placed in charge of the said 
steam winch, used for hoisting the freight from the hold of the 
said steamship, an ignorant, incompétent, and careless seaman, one 
of the crew of the said steamship, and that the said master knew of 
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the said seaman's încompetency, ignorance, and carelessness at the 
said time, or by the exercise of ordinary care and diligence might 
hâve known thereof," etc. In support of this averment, testimony 
was offered to prove that on the day in question, but before the Hbel- 
ant was injured, the winchman had been misconducting himself in 
the performance of his work, and that, aUhough complaint was 
promptly made of his behavior to the officer in command of the ship, 
he was not removed, but was permitted to continue the opération of 
the winch. If thèse facts be true, they présent a question that was 
not decided by Tlie Elton, and it has therefore been necessary to 
examine carefully the testimony upon this point. From such examina- 
tion, and after deciding what credence should be given to the witness- 
es who hâve offered conflicting accounts of what took place, I think 
the following statement fairly présents the occurrences of that day 
before the hour of half past 4 in the afternoon, when the libelant was 
injured : 

Almost from the beginning of his service in the morning, the 
winchman decHned to operate the winch upon the signais of the hatch- 
tender, declaring his ability to run it to suit himself. The proper 
method of raising a loaded bucket that cornes from another part of 
the hold than the part directly beneath the hatch is to move it slovvly 
so that the unavoidable swinging may be as slight as possible, and, 
after it has been brought to the space beneath the hatch, to lower 
it a little so as to steady it, and then to raise it above the coamings. 
Instead of pursuing this method, the winchman frequently moved the 
bucket rapidly and with a jerk, "snatching" it as one of the witnesses 
said, and swinging it about the hold so that the laborers were obliged 
to run out of the way. Instead of steadying the buckets, he some- 
times hoisted them while they were swinging, in conséquence of which 
Ihey struck the coamings and spilled out some of the ore. After 
the buckets reached the deck, and while they were being svvung over 
to the railroad cars that were awaiting the ore, he slacked the fall to 
which the buckets were attached so rapidly on several occasions that 
the buckets could not be swung properly by the workmen on shore, 
but were knocked against the cars or the rail of the ship. His man- 
agement of the winch was so careless as to threaten the safety of the 
laborers, and the hatch-tender complained to the foreman, who in turn 
repeated the complaints to the mate. This notice of the winchman's 
improper conduct was given twice by the foreman, and once by the 
hatch-tender. In response to the foreman's communications, the mate 
apparently admonished the winchman, but no attention seems to hâve 
been paid to the complaint made by the hatch-tender. For a short time 
after the mate's intervention, the winchman appears to hâve acted 
more prudently, but the improvement in his method of opération was 
not permanent. After the mate had gone away, the same grounds of 
complaint appeared again, and there were similar reasons to fear that 
injury might resuit. This carelessness of opération was not continti- 
ous during the day, but it was apparent often enough to justify the 
fear of injury and to warrant the complaints that were made. 
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In my opinion, thèse facts called for the removal of the winchman, 
and, as tliis was exclusively within the power of the mate — who was 
then in charge of the ship, the master being absent — the failure to 
exercise such power was neghgence for which the vessel must re- 
spond. It is a well-settled rule that a master must not only exercise 
due care in the employment of his servants, but must also exercise 
such care concerning their rétention. This duty requires the removal 
of an incompétent or négligent servant, after the master knows, or 
has reasonable opportunity to know, of his fault. Wabash R. R. Co. 
V. McDaniels, 107 U. S. 454, 2 Sup. Ct. 932, 27 L. Ed. 605 ; The 
Anaces. 93 Fed. 240, 34 C. C. A. 558 ; Southern Pacific Co. v. Hetzer, 
135 Fed. 272, 68 C. C. A. 26, 1 L. R. A. (N. S.) 288; Balt. & Ohio 
R. R. Co. V. Henthorne, 73 Fed. 634, 19 C. C. A. 623; Southern 
Pacific Co. V. Huntsman, 118 Fed. 412, 55 C. C. A. 366. The degree 
of care to be exercised by the master, whether in the appointment or 
the rétention of his servants, varies with the character of the work 
and the responsibility that they are required to undertake. To use 
the language of the Suprême Court in Wabash R. R. Co. v. McDan- 
iels, on page 460 of 107 U. S., on page 937 of 2 Sup. Ct. (27 L. Ed. 
605): 

"Ordinary care in the sélection and rétention of servants and n.sents im- 
plles that degree of diligence and précaution which the exigencies of the par- 
ticular service reasonably require. It is such care as, in view of the consé- 
quences that may resuit from négligence on the part of employés, is fairly 
commensurate with the périls or dangers likely to be encouiitered." 

In the case of a winchman upon whose competency or carefulness 
the safety and the lives of others may in large measure dépend, the 
master should, I think, be more than usually cautions. No definite 
rule can be laid down concerning his obligation to remove such a serv- 
ant ; obviously, each case must be judged according to its own cir- 
cumstances, but I think it is safe to say that, where a winchman has 
misbehaved as plainly and as frequently as this évidence discloses, and 
where his conduct has been brought to the attention of the officer 
who has power to remove him, the remedy by repeated admonition was 
inadéquate, and the remedy by removal should hâve taken its place. 

An amendment to the libel charges as a further fault on the part 
of the ship that the winch was defective, but no attempt was made to 
prove this averment, and it need not be further noticed. 

A decree with costs may be entered in favor of the libelant. If it 
be desired, a commissioner will be appointed, or the parties may take 
additional évidence on the subject of damages within 30 days, and 
lay it before the court, with or without further argument, as they may 
prefer. 

163 F.— 7 
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■ MACKIN V. SHANNON et al. 

(Circuit Court, E. D. Arkansas, W. D. November 25, 1908.) 

Gaming (§ 19*)— Valibity— Obligations fob Gambling Considebations. 

A note andi rmortgage executed in settlejneut of a parfnership formed 
to carry on a gambliug establisliment in violation of the laws of the state, 
without any new considération, are vold for illegality of the considéra- 
tion, and will not be enforced by a court of equlty. 

[Ed. Note. — For other cases, see Gaming, Cent. Dig. § 39; Dec. I>ig. § 
19.*] 

In Equity. 

Rose, Hemingway, Cantrell,& Loughborough, for plaintiff. 
Greaves & Martin, for défendants. 

TRIEBER, District Judge. The plaintiff has filed his bill to fore- 
close a mortgage executed to him by the défendant William T. Shan- 
non to secure the payment of a note for the sum of $10,000, due six 
months after date. The other défendants are made parties as claim- 
ing some rights in the mortgaged property. The mortgagor, the de- 
fendant William T. Shannon, admits the exécution of the note and 
mortgage sued on, but sets up that the same were executed in set- 
tlement of a gambling debt, and for this reason are null and void. 
The allégations in the answer are : 

"That on the 24th day of February, 1905, he and the plaintlfC entered into a 
copartnerghip for the purpose of carrylng on and conducting the Kentucky 
Club, a gaming house, in the city of Hot Sprlngs, Ark., for the season of 
1905. That said copartnership continued until the 2d day of April, 1905, at 
which time it was dissolved by mutual consent of the plaintiff and this de- 
fendant. That upon the day of the dissolution, by reason of certain payments 
made by this défendant to the plaintiff, there was due the said plaintiff the 
sum of $9,432, and the note sued on herein ought to hâve been credited by the 
plaintiff in a sum sufficient to reduce the indebtedness therein mentioned to 
said smn." 

The other défendants filed separate answers, but it is unnecessary, 
in view of the conclusions reached by the court, to set them out in this 
statement of facts. There was a gênerai replication filed by the plain- 
tiff, and considérable proof taken by the parties. The proofs are some- 
what contradictory, but adopting as findings of facts the testimony of 
the plaintiff and the conclusions advanced by his counsel, which are, 
of course, most favorable to him, they may be stated as foUows: 

That the défendant William T. Shannon was the owner of a gam- 
bling. house in the, city of Hot Springs known as the "Kentucky Club- 
house," where ail kinds of gambling were carried on. That one part 
of the establishment was used exclusively for banking games, such as 
roulette, faro, and horse wheel, while in another part of the building 
there were poker rooms, from which the house received certain com- 
missions. That in February, 1905, the plaintiff, being in the city of 
Hot Springs, was introduced to the défendant Shannon, and was in- 
formed that the Kentucky Clubhouse was in financial distress, owing 
considérable money which it was unable to pay. Thereupon an ar- 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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rangement was made whereb. the plaintiff was to put in $10,000, and 
was to hâve 30 per cent, of the business and the défendant Shannon 
the other 70 per cent. That he put $10,000 into the business, and a 
day or so later put in $5,000 additional. That thereafter he inquired 
where the money was, and he was referred to John Kelly, who was 
the cashier of the gambling establishment, who first told him that 
the money was deposited in the bank. Plaintiff told him that he did 
not want the money there, that he wanted it in the house, and there- 
upon Kelly promised he would draw it out of the bank and put it in 
the house the next morning. On the same day Kelly came back and 
informed plaintiff that at varions times he had advanced $12,203 of 
that money to the défendant Shannon. The bank roll was always to 
be the plaintiff's property, provided it was not lost in the game, and in 
addition he was to hâve 30 per cent, of the proiits. He saw Shannon, 
and after some conversations this settlement was made, whereby the 
défendant executed, without any new, valid, or adéquate considération, 
his note for $10,000, and secured it by the exécution of a chattel 
mortgage on the property therein described. It seems that some of 
the money missing had been lost in the poker game carried on in the 
gambling establishment, the évidence tending to show that it was cus- 
tomary, if not a sufficient number of men could be secured to play 
poker, and strangers desired to indulge in the game, that some mem- 
ber of the house would be one of the players, and any moneys lost 
by him would be charged to the house, and it was also customary 
that .Etrangers who were supposed to be "good" would give their due- 
bills for the losses sustained by them, many of them afterwards re- 
fusing to pay them. But the plaintiff claims that the partnership of 
Mackin & Shannon had nothing to do with the poker game. Plain- 
tiff's interest in the partnership, as claimed by him, included only the 
roulette wheel, the faro bank, and the horse wheel, and not the poker 
game. There hâve been some payments made on the note, being mon- 
eys collected on duebills executed for the gambling debts which had 
been turned over to the plaintiff, while others refused to pay thèse due- 
bills. 

Assuming thèse to be the undisputed facts, the question is whether 
he can invoke the aid of a court of equity, or any other court, for the 
purpose of collecting this note and foreclosing the mortgage executed 
by the défendant to secure it. 

The keeping of a gaming house is malum in se, as well as malum 
prohibitum, under the laws of the state of Arkansas, which provide 
for heavy penalties against those maintaining such an establishment. 
See sections 2737 to 2752, Kirby's Dig. St. Ark. 1904. While it is 
conceded by counsel for plaintiff that no court of law or equity will 
enforce a contract to carry on such a business or aid either party to 
the contract to maintain an action arising therefrom, it is contended 
that when the parties themselves hâve had a settlement, and upon 
such settlement a balance is found to be due to one of the parties from 
the other, and the latter exécutes to the other a note for the amount 
agreed upon as due, an action upon that note may be maintained. To 
maintain this proposition counsel rely upon the following cases : Sharp 
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V. Taylor, 2 Phil. Ch. 801, 817 ; Brooks v. Martin, 2 Wall. 70, 17 L. 
Ed. 732 ; Planters' Bank v. Union Bank, 16 Wall. 483, 21 L- Ed. 473 ; 
Armstrong v. American Exchange National Bank. 133 U. S. 433, 10 
Sup. Ct. 450, 33 L. Ed. 747 ; O'Bryan v. Eitzpatrick, 48 Ark. 487, 3 
S. W. 527; Harcrow v. Gardiner, 69 Ark. 6, 58 S. W. 553. 64 S. W. 
881 ; and other cases following the above décisions. 

Planters' Bank v. Union Bank and O'Bryan v. Eitzpatrick are clear- 
ly inapplicable to the case at bar. The principle laid down in those 
cases is that a third person or agent is not discharged from accounting 
to his principal, or the person for whose benefit the money or property 
was delivered to him, by reason of past unlawful acts or intentions of 
the principal collatéral to the matter of the agency. This is the rule 
established by the English courts as early as 1797 in Tenant v. ElHott, 
1 B. & P. 3 ; and followed in Earmer v. Russell, 1 Bos. & Pul. 295, 
Johnson v. Éandsley, 12 C. B. 468, and Bridger v. Savage, 15 Q. B. 
Div. 363, and followed by the Arnerican courts generally. 

It will serve no useful purpose to review thèse cases and the many 
other cases following them. On the other hand, the authorities are 
not ohly numerous, but practically unanimous, that the exécution of 
notes with securities in settlement of an illégal contract does not purge 
the new promise from the illégal considération; the reason therefor 
being that the new promise is founded upon the illégal considération — 
a debt or demand growing out of the illégal transaction — and is as 
infirm in the eye of the law as the implied promise that existed previ- 
ous to the giving of the notes. Eisher v. Bridges, 3 E. & B. 642 ; 
Sykes V. Beadon, 11 Ch. Div. 170; Brown v. Tarkington, 3 Wall. 
377, 381, 18 L. Ed. 255 ; Coppell v. Hall, 7 Wall. 542, Ô58, 19 L. Ed. 
344; Dent v. Ferguson, 132 U. S. 60, 67, 10 Sup. Ct. 13, 33 L. Ed. 
242 ; Embrey v. Jemison, 131 U. S. 336, 348, 9 Sup. Ct. 776, 33 E. 
Ed. 172; Morris v. Norton, 75 Fed. 912, 927, 21 C. C. A. 553, 568; 
Watson V. Murray, 23 N. J. Eq. 257, 262 ; King v. Winants. 71 N. 
C. 469, 473, 17 Am. Rep. 11 ; Clemshire v. Boone Connty Bank, 53 
Ark. 512, 14: S- W. 901 ; Shaflfner v. Pinchback, 133 111. 410, 24 N. 
E. 867, 23 Am. St. Rep. 624; Whitesides v. McGrath, 15 La. Ann. 
401; Plank v. Jackson, 128 Ind. 424, 26 N. E. 568. 27 N. E. 1117; 
Jackson v. McLain's Ex'rs, 100 Mo. 130, 13 S. W. 393. 

In Eisher v. Bridges the plea to the action upon a covenant to pay 
money was that the considération of the covenant to pay was a convey- 
ance of land for an illégal object, and this was held by Jervis, C. J., 
delivering the opinion of the Exchequer Chamber, to be a good plea, 
reversing the judgment of the Queen's Bench, 2 E. & B. 118. The 
Chief Justice in his opinion said : 

"The àsrreement, being illégal, could not be enforced, and no action conld be 
brought for the recovery of the purchase money of the lands, the subject of 
the Illégal agreement. * * * But it Is said that the covenant may be good 
and may be enforced at law, even thongh the original agreement were illégal 
and the purchase money not recoverable, if it had not been seoured by an 
instrument under seal. It is certalnly trùe that for a bond or other instru- 
ment under seal no considération is necessary, but it does not therefore fol- 
low that every such instrument may be enforced by an action. The authori- 
ties cited in the argument show that where the bond or other instrument is 
connected with the illégal agreement It cannot be enforced, and therefore, if 
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this plea advanced that the coveiiant was given in pufsuauce of tlie illégal 
agreeinent, it would, upon thèse autborities, be no answer to the action. But 
if it is not so understoocl, we think it shows a good défense. It is olear that 
the covenant was given for the payment of the purchase moiiey. It springs 
froni, and Is a créature of, the illégal agreement ; and as the law will not 
enforce the original illégal contract, so neither will it allow the parties to 
enforce a security for the purchase money which, by the original bargain, was 
tainted wlth illegality." 

In Sykes v. Beadon, decided by that eminent jurist, Sir George Jes- 
sel, Master of the Rolls, the English authorities on this subject are 
carefully reviewed, and the law stated as follows: 

"I think the priuciple is clear that you cannot directly euforco an illégal 
contract, and you cannot ask the court to assist you in cnrrying it out. You 
cannot enforce it indirectly ; that is, by claiming damages or compensation 
for the breach of it, or contribution from the person making the profits realiz- 
ed from it. It does not follow that you cannot in some cases recover money 
paid over to third persons in pursuance to the contract ; and it does not 
follow that you cannot in other cases obtain, even from the parties to the 
contract, moneys which they bave beconie possessed of by l'epresentation that 
the contract was légal, and which belonged to the persons who seek to re- 
coyer them ; but I am bound to say I think there is no prêteuse for saying 
that the contract could in any way be enforeed or aided by a court of law 
or equity." 

In Coppell V. Hall it was held that when a contract is illégal, there 
can be no waiver, for the reason that : 

"The défense is allowed, not for the sake of the défendant, but of the law 
itself. The prineiple is indispensable to the purity of its administration. It 
will not enforce what it has forbiddeu and denounced. The maxini 'Ex dolo 
malo non oritur actio,' is limited by no such qualification." 

In Embrey v. Jemison it was songht to recover on a note executed 
upon a settlement made of a wagering contract for ftitures, plaintiff 
insisting, as is donc in this case, that the settlement and exécution of 
the notes purged the transaction of its original illegality ; but the court 
held : 

"He cannot be perniitted to withdraw attention from this feature of the 
transaction by the device of obtaining notes for the amount claimed under 
that illégal agreement ; for they are not founded on any new m- independent 
considération, but are only written promises to pay that which the obligor 
had verbally agreed to pay. They do not, in any just sensé, constitute a 
distinct or collatéral contract based upon a valid considération. Xor do they 
represent anythiug of value in the hands of the défendant, which, in good 
conscience, belongs to the plaintifC or to his firm. Although the burden of 
in-oof is on the obligor to show tlie real considération, the exécution of the 
notes could not ol)literate the sul)Stantive fact that they grew immediately 
ont of, and are directly counccted with, a wagering contract. They must, 
therefore, be regarded as tainted with the illegality of that contract. the bene- 
flts of which the plaintiff seeks to obtain by this suit. Tliat the défendant 
executed the notes with l'uU knowledge of ail the facts is of no juoment. The 
défense he makes is not allowed for his sake, but to maintain the policy of 
the law." 

In Dent v. Ferguson, where it was sought to recover property con- 
veyed to defraud the grantor's creditors, the same contention was 
made that a new contract entered into between the parties purged it 
of the original taint of illegality ; but the court, after a full review 
of the authorities, overruled this contention, saying: 
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"The prlnciple established by those décisions in diversifled forms, accord- 
ing to the varjing cases, is that a new contract, founded on a new and in- 
dependent considération, altliougli In relation to property respecting wttiçh 
there liad been unlawful or fraudulent transactions between tlie parties, -will 
be deait with by tlie courts on Its own merits. If tlie new contract be fair and 
lawful, and the new considération be valid and adéquate, it will be enforced. 
If, however, It be unfair or fraudulent, or the new considération so inaderiuate 
as to import fraud, imposition, or undue influence, it will be rescinded and 
justice done the parties." 

And, after citing cases, the court proceeds : 

"But in ail of those cases the court was careful to distinguish and sever the 
new contract from the original illégal contract." 

In Morris v. Norton, Judge Taft, speaking for the United States 
Circuit Court of Appeals for the Sixth Circuit, held not only that a 
note given by one in nowise connected with the illégal transaction 
(deals in futures on margins, which are held to be wagering con- 
tracts), who felt in honor bound to reimburse a loss sustained by a 
payée through trust in a broker recommended by the maker, is void 
if there is no other valuable considération, but in addition thereto said : 

"More than this, the note would be void for illegality, because it would 
merely be évidence of Morris' assumptlon of the brolîer's obligation to pay a 
gamWing debt without any new considération. It would be the same debt 
with only a change of debtors, and would be subject to the same défense of 
illegality in the new deal as in the old." 

In Clemshire v. Boone County Bank it was held that a promissory 
note, the sole considération for which was an interest in a téléphone 
exchange company whose business would infringe upon the patent 
rights of another company, cannot be enforced. 

In Shafïner v. Pinchback the parties formed a partnership for the 
purpose of bookmaking, each contributing $1,000 as the capital. In 
a .suit by one of the partners against the other to recover money, it 
was said: 

"It is urged that the view that the défendant eau keep the $1,000 furnished 
by plaintiff without any considération therefor is so opposed to reason and 
conscience as to be untenable. * * * They are. In respect to such business, 
iu pari delicto, and the law will refuse its aid to assist either, but wlU leave 
them in the position In which they placed themselves. Plaintiff, having em- 
barked his mOney in an enterprise prohibited by a statute as against good 
conscience and public policy, has placed himself away and entirely outside 
the pale of the law, and if he has been despoiled by the failure of his associate 
to account for the funds placed in his hands for the purpose of carrying on 
the unlawful business, then both good morals and public policy require that 
the law should not aid him." 

In Plank v. Jackson it was held that it is a good défense to an ac- 
tion on a note that the note sued on was given for money borrowed for 
the purpose of being used in gambling contracts or in paying losses 
sustained on account of such contracts. 

In Whitesides v. McGrath it was held that an action to recover on 
a note given by défendant to make up his loss as a partner of plaintiff's 
and others in a faro banking game could not be maintained, as the as- 
sociation or partnership was not only against good morals, but it was 
criminal, and courts of justice are not open to that kind of litigants. 

It may, there fore, be said that the law is well settled that where an 
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agreement of partnership is illégal on account of the considération 
moving between the partners, or the character of the business to be 
transacted, the courts will not^ after the business has been transacted, 
aid either of the parties to recover from another who shows that a 
note has been executed in settlement thereof, no other valid or adé- 
quate considération intervening, and a settlement and exécution of 
a note will not take the case out of the rule. 

A later case in which this entire subject is very fully treated and the 
authorities carefully reviewed is McMullen v. Hofïman, 174 U. S. 639, 
19 Sup. Ct. 839, 43 L. Ed. 1117, which in the opinion of this court is 
practically conclusive of the case at bar. The most important case 
cited on behalf of plaintiff, and which comes nearer sustaining his 
contention, is Brooks v. Martin, but if that case has not been overruled, 
it has been much weakened by subséquent décisions of the Suprême 
Court. In McMullen v. Hofïman, the court, after reviewing that case 
and showing that none of the English cases cited by the court in 
Brooks V. Martin, with the exception of Sharp v. Taylor, sustained 
the conclusions reached in that case, says of Brooks v. Martin : 

"There is a différence between tlie case before us and that of Broolîs v. 
Martin, because in tlie latter case the fact existed tiiat the transactions, in 
regard to which the cause of action was based, were not fraudulent, and they 
related In some sensé to private matters, while in the case before the court 
the entire contract was a fraud and was illégal, and related to a public letting 
by a mimicipal corporation for work involving a large amojint of money, and 
in which the whole municipality was vitally interested. It may be difficult 
to base a distinction of princlple upon thèse différences. We do not now dé- 
cide whether they exist or not. We siuiply say that, taljing that case Into 
due and fair considération, we will not extend its authority at ail beyond the 
facts therein stated. We thinlt it should not control the décision of the case 
now before us." 

Sharp V. Taylor, the only English case which the court in McMullen 
V. Hoffman thinks sustains the conclusions reached in Brooks v. Mar- 
tin, was practically overruled by Jessel, Master of the Rolls, in Sykes 
V. Beadon, and has been seriously questioned, as was Brooks v. Martin, 
by many of the American courts, other than the Suprême Court of 
the United States in McMullen v. Hoffman. See Wald's Pollock on 
Contracts, p. 500, note 60, where many authorities are collected. 

In the case at bar the original contract was clearly illégal, as it was 
a contract to carry on a gambling establishment in violation of the 
laws of the state where it was to be conducted. The note was execut- 
ed in settlement of that partnership, without any new considération 
whatever. If the contention of counsel for plaintiff is sustained, then 
the plea of illégal considération could never be set up in défense to 
an action on a note executed in settlement of an illégal contract. 

It was further claimed in the argument that under the agreement 
between the parties the money furnished by the plaintiff was to remain 
his property, and was to be used solely for the purpose of paying the 
losses of the gambling house, and that the taking of the money by the 
défendant was in violation of the contract. Assuming this to be es- 
tablished by the évidence, it does not change the rule of law. Plaintiff 
furnished the money for the purpose of carrying on an illégal business 
in violation of the laws of the state, and if his partner misappropriated 
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the funds while carrying on that business, the business îtself being il- 
légal, the courts will not aid him, not for the protection of the défend- 
ant, but for the protection of the public, upon the ground that such a 
transaction is against public policy. As was said in King v. Winants, 
by Mr. Justice Reade, who delivered the opinion of the Suprême 
Court of North Carolina, in that case : 

"Two men enter Into a consplracy to rob on the highway, and they do rob, 
and wlille one Is holding the traveler the other rifles hls pocljet of one thou- 
sand dollars and then refuses to divide; and the other files a bill to settle up 
the pai?tnership, when they go into ail the wicked détails of the consplracy, the 
rencounter, and the treachery. WlU a court of justice hear them? No case 
can be found where a court has allowed itself to be so abused. Now, if thèse 
robbers had taken the thousand dollars and invested It in some legitimate 
business as partners, and had afterwards sought the ald of the court to set- 
tle up that legitimate business, the court would not hâve gone back to inquire 
hotv they flrst got the money ; that wouid hâve been a past transaction, not 
necessary to be mentioned in the settlement of the new business. And this 
illustrâtes the case of Brooks v. Martin, so much relied upon by plaintlff." 

It may be a hardship on the plaintiff that he should be deprived of 
his mohey, but he knew when he entered into the agreement with the 
défendant thart they would be engaged in the commission of a crime. 
He may hâve relied upon the fact that it is often said that "there is 
honor among thieves," but the défense and the facts of this case 
show that this is not universally the case. Parties coming into courts 
for relief must «come with clean hands, otherwise public policy for- 
bids the courts from. aiding them. 

There will be a decree dismissing the bill. 



MACURDA V. GLOBE NEWSPAPER CO. et al. 

(Circuit Court, D. Maine. November 19, 1908.) 

No. 82. 

1. Garnishment (§ 4*) — Actions in Which Gaenishmbnt is Authoeized — 

Maine Statute— "Slander by Wkitinq or Speakin'g." 

In Rev. St. Me. 1903, c. 88, § 1, which provides that "ail Personal actions 
except those of detinue, replevin, actions on the case for malicious pros- 
ecution, for slander by writing or spealting and for assault and battery 
may be commenced by trustée process," the words "slander by v^riting or 
speaklng" are used In a comprehensive sensé and Include libel, and under 
such provision an action for libel cannot be commenced by trustée process. 
[Ed; Note. — For other cases, see Garnishment, Dec. Dig. § 4.*]. 

2. Garnishment (§ 84*)— Jueisdiction— Waiver op Objection. 

Where an action for libel against a foreign corporation was commenced 
In Maine by trustée process in violation of the state statute, the giving of 
a bond by the défendant to release the garnishees was not a waiver of Its 
right to object to the jiirisdiction of the court. 

[Ed. Note. — For other cases, see Garnishment, Dec. Dlg. § 84.*] 

S. Removal or Causes (§ 31*)— Divbrsitt op Citizen.ship— Parties. 

Under the rule of the fédéral courts as affecting the right of removal 
on the ground of diversity of citizenship, garnishees are not indispensable 
parties. 

TEd. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 71; 
Dec. Dlg. § SI.*] 

'Vor other cases see same toplo & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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On Motion to Dismiss for Want of Jurisdiction. 

Arthur S. Littlefield, for plaintiff. 

Symonds, Snow, Cook & Hutchinson, for défendants. 

HALE, I>istrict Judge. This case cornes before the court on defend- 
ant's motion to dismiss tlie plaintiiï's writ and action for want of ju- 
risdiction. The record, to whicli the motion is addressed, shows the 
facts to be as stated by the défendant. The motion clearly defines the 
précise question at issue, and is as follows : 

"And now cornes the Globe Newspaper Company, défendant in tlie .above- 
entitled action, and respectfully represents to tlie court tliat it is a foreigii 
corporation, organized and existing uuder the laws ot! the state ot Massa- 
chusetts, and having its location and principal place of business at Boston in 
said state, and an inhahitant of said state of Massachusetts: tliat as such 
corporation it holds no charter froui the state of Maine, and has. and had at 
the date of the writ in this action and tlie service thereof, no property therein 
subject to attachment ; that the Avrit in said action is a writ of foreign at- 
tachment, generally known under the statutes of the state of Maine as a 
trustée process ; that npon said writ there was no service upon the défend- 
ant corporation, and no attachment of property, within the state of Maine : 
that by said writ certain persons alleged to he trustées of the défendant cor- 
poration, and as such to hâve in their possession funds belonging to it, were 
summoned as alleged trustées of the said défendant conipany ; that tlie suni- 
monitig of said alleged trustée, and the attachment by said trustée process of 
funds of the défendant company alleged to be in the hands of said trustées, 
are the only grounds on which the .iurisdiction of the state court, or of this 
court, over the défendant conipany caii be clainied ; the défendant company 
further respectfully allèges that by the statutes of the state of Maine (Rev. 
St. 1903. c. 88, § 1) it is provided that 'Ail personal actions, excejit those of 
detinue, replevln, actions on the case for inalleious prosecution, for slander 
by writing or speaking, and for assault and battery, may be commenced by 
trustée process in the su])reine. judicial or superinr conr1:s.' It is fui'ther 
provided by the Kevlsed Statutes of the state of Maine (chapter 1, § 6, par. 
20) that 'the words "In writing" and "writteu" include printing and other 
modes of making legible words.' The défendant corporation further respect- 
fully represents to the court that the above-entitled action is an action on the 
case for slauder by writing: that there is no authority tuider the statutes of 
the state of Maine for issuing a trustée process in such case, and that the 
attacliment claimed of funds alleged to be in the hands of persons named 
as alleged trustées is wholly vold, and therefore that the state Suprême Court 
and this court is wholly without .-jurisdiction of tho défendant corporation in 
said process, the same having been issued, and the alleged foreign attachments 
thereon having been inade, irregnlarly and without authority of law. For 
thèse reasons, ail of vvhich are apparent of record in the above-entitled action, 
the défendant corporation respectfully moves the court that the same be dis- 
nilssed from the docket." 

1. Does the statute of Maine (Rev. St. c. 88, § 1) prohibit commenc- 
ing ail action for libel by trustée process? The statute has been re- 
cited in the foregoing motion. Its language conveys a clear prohibi- 
tion against commencing by trustée process an action for "slander by 
writing or spealîing." But the learned counsel for the plaintifif con- 
tends that an action for Hbel is not necessarily or teclinically an action 
"for slander by writing." He urges that, under the rules of construc- 
tion laid down by the Maine statute (chapter 1, Rev. St. Me.), "tech- 
nical words and phrases, and such as hâve a peculiar meaning, convey 
such technical or peculiar meaning"; that each of the words "libel" 
and "slander" has a technical and distinct meaning; that, in construing 
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them, the court should give each its strict téchnical meaning, in order 
to make sensé, and in order to find the exact intention of the Législa- 
ture; that the history of the statute in question requires thatthe word 
"slander" should hâve its ordinary meaning of oral defamation ; tliat 
the original statute in chapter 61, p. 286, of the Laws of 1821, pro- 
vides that the process of foreign attachment may be used by any 
party entitled to personal action, except in cases, among others, of 
"actions on the case for slanderous words" ; that the words "slander 
by writing or speaking" first appear and take the place of the phrase 
"slanderous vi'ords" in the Revised Statutes of 1841 (chapter 119, § 
1) ; that this change was made by the revisers without any spécial act 
of amendment. He sharply outlines his further contention as follows : 

"Under a famlllar ruie of construction, It is not to be presumed, therefore, 
that the Iieglslature intended to change the section any further than it is ab- 
soluteiy necessary it should be held to be ehanged by the change in language. 
The fact that no spécifie amendment of tbe original section was ever made 
leads to the same conclusion as the rule of construction requlring the word 
'slander' to be construed in its technieal sensé. Is there any necesslty for 
construing it otherwise? We submit there is not ; and in reaeliing this con- 
clusion we are not required to repudiate the force of the word 'writing.' 
'Slander' or 'slanderous words,' without modification, is understood in its 
technieal sensé as oral defamation of a person in such language as gives a 
right of action. There Is, however, a technieal slander which may be written. 
That is slander of property or title. In such 'slander* it niakes no différence 
whether the defendant's words be spolien or written or prlnted." 

Was it, then, the intention of the Législature to include the action 
for libel in the prohibition against commencing by trustée process an 
action "for slander by writing or speaking"? There is no case in the 
State of Maine wrhich expressly décides the question. The learned 
counsel for défendant points out that the history of législation in 
Maine is precisely the same as the history of législation in Massachu- 
setts; that the Massachusetts act of 1794 (chapter 65, p. 121, § 1) 
provided : 

"That any person or persons, body politic or corporate, entitled to any 
Personal action, excepting detinue replevin actions on the case for slanderous 
words or mallcious prosecutions, or actions of trespass for assault and bat- 
tery" — 

may be summoned as trustée by use of the trustée process; that the 
phrase "slanderous words" was in Massachusetts ehanged in the re- 
vision of 1836 (Rev. St. 1836, c. 109, § 1) to "slander, either by writ- 
ing or speaking," without any new législation except by force of the 
revision ; that our revision of 1841 leaves the law practically the same 
as the Massachusetts Législature left it by the revision of 1836 ; that 
therefore the exception in the statutes in both states had been original- 
ly of actions on the case for "slanderous words"; that, without any 
new act, the new phrase was adopted in the revision of 1836 in Massa- 
chusetts, and in the revision of 1841 in Maine; that it is évident that 
in 1841 the Législature of Maine followed the latest revision in Massa- 
chusetts; that the court in Massachusetts has construed the Massa- 
chusetts statute in McDonald v. Green, 176 Mass. 113, 57 N. E. 311. 
In that case, the défendant moved to dismiss, on the ground that the 
action had been improperly brought by trustée process, such action 
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being forbidden by the Massachusetts statute, and not authorized by 
common law. In speaking for the court, Judge Barker said : 

"The provision of Pub. St. 1882, c. 183, § 1, forbidding actions of tort for 
slander to be commenced by trustée process, is in the same part of the stat- 
utes with Pub. St. c. 167, § 1, and includes ail actions of tort in which the 
wrong complalned of is in the writing or spealiing of words designed to injure 
the défendant in his property, as well as those defamatory of his person or 
réputation. Ail such actions are well Icnown and well described as actions of 
tort for slander." 

In that case, the slander which was before the court was "slander 
of title." 

In coming to a conclusion as to the intention of the Maine Législa- 
ture in making the change from "slanderous words" to "slander by 
writing or speaking," it is interesting to observe the language of the 
law writers of a century or more ago on the subject of libel and slan- 
der. Bacon's Abridgement bas this définition : 

"Slander is the publishing of words in writing or by speaiùng; by reason 
of which the person to whom they relate becomes liable to sufCer some corporal 
punishment, or to sustain some damage. • * *" 

Bacon's Abridgement, in defining libel, says : . 

"Words, though not slanderous in themselves, y et if published in writing, 
tending In any way to the discrédit of a man, are libel." 

Bouvier thus defines slander : 

"Slander is the malicious publication of words by spealiing, writing or print- 
ing, by reason of which the persous to whom tliey relate become liable to 
suffer corporal punishment or to sustain some damage." 

Bouvier further says: 

"The réduction of a slanderous matter to writing or printing is the most 
usual mode of conveyiug it." 

Rapalje has this later définition: 

"Libel is a published writing, picture or similar production of such a na- 
ture as to Immediately tend to do mischief to a party, or Injure the character 
of an indlvidual. Slander of title is a false and malicious statement, whether 
by Word of mouth or in writing. In référence to a person's title to some right 
or property belonging to him, as where a person allèges that the plaintitï 
has a détective title to land. A written slander of title is sometimes called a 
libel in the nature of slander of title." 

It seems, then, that the well-known authorities in the common law 
of the last century used "slander" as the more gênerai term, and some- 
times included "libel" in the gênerai désignation of "slander" or "slan- 
derous words." 

A further examination of the language of some of the writers on 
the common law shows that the phrase "slanderous words" was some- 
times made to apply to spoken words, and sometimes to words either 
spoken or written. It seems to hâve generally been assumed that 
slander may be spoken or written, and that when written it becomes 
libel. I think the Législatures of Maine and Massachusetts, in their 
original statutes, and in the subséquent revisions, used language with 
very much the same meaning as that employed by the law writers of 
a century ago. I can find nothing that induces nie to believe that it 
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was the intention ofthe Maine statute to include only "slander of title" 
in the words "slander by writing," and to exclude ail other forms of 
"written slander." The Maine statute of construction provides that 
technical words ànd phrases shall be given their technical or peculiar 
meaning; but it does not provide that they shall receive a strained or 
artificial meaning. I cannot escape the conclusion that the Législa- 
ture of Maine, both in the original use of the phrase "slanderous 
words" and in the later use of the words "slander by writing or speak- 
ing," intended to include libel ; that it used the words of the revision 
of 1841 in order to make the law more distinct and clear ; and that, in 
that revision, and in the présent statute, it was the intention of the 
Législature to prohibit the beginning of an action for libel by trustée 
proçess. In my opinion, therefore, the présent provision of the Légis- 
lature prohibits commencing an action for libel by trustée process. 

2. The plaintifï further contends that the défendant waived any ob- 
jection which it might otherwise hâve had to the form of the writ by 
reason ofthe fact that it gave a bond to the plaintifï to pay whatever 
judgmerit should be rendered in the case; and that thereupon the at- 
tachment of funds in the hands of the alleged trustée was discharged. 
I hâve already stated my. conclusion that the statute in question pro- 
hibits the commencement of an action for libel by trustée process. The 
plaintiff's action, then, is void and unlawful ; the process is of no force 
or efïect. It cannot be held that the bringing of the action is merely 
voidable, and that one of the parties is entitled to the option to treat 
it as légal or illégal. The plaintiff's action having been void and un- 
lawful, the court has acquired no jurisdiction. And it cannot be given 
jurisdiction by anything which the défendant can do. By charging or 
discharging the garnishees, the parties could not eliminate them, and 
make the action over f rom an action by trustée process into an ordinary 
common-law action by writ of attachment. It cannof, therefore, be 
held that, by giving a bond to relieve funds from temporary restraint, 
the défendant can waive his right to be heard in court to say that the 
action is brought in violation of the law, and that the court has no 
jurisdiction. In answer to this contention, it is sufficient, then, to say 
that the action is void and illégal in the beginning, and not merely 

. voidable ; that the défendant did not waive the illegality of the action, 
and could not do so. It could not give jurisdiction to a court which 
had no jurisdiction to entertain a void and unlawful action. 

3. The plaintifï urges that, even though commencing an action for 
libel by trustée process is prohibited by the Maine statutes, and even 
though there has been no waiver by the défendant, still, in any event, 
the action should not be dism.issed, but should be remanded to the state 
court, for the reason that the garnishees are indispensable parties to 
the controversy, and some of them are résidents of the same state with 
the plaintiff. And the plaintifï has accordingly moved that the action 
be remanded to the stàte court, from whence it was removed. This 
contention pf the plaintiff cannot be sustained. Whatever may hâve 
been held by state courts in respect to garnishees being, for certain 
purposes, parties to an action, it is the rule of the fédéral courts, in 
matter of removal of causes for diversity of citizenship, that garnish- 
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ees are not indispensable parties to a suit. Moon on Removal of 
Causes, § 133, and cases cited; Cook v. Whitney, 3 Woods, 715, Fed. 
Cas. No. 3,166 ; Bacon v. Rives, 106 U. S- 99, 1 Sup. Ct. 3, 37 L. 
Ed. 69. The fédéral courts in this circuit hâve acted consistently 
with this ruie, although I do not find that cases in this circuit hâve 
corne into judicial literature. 

The writ and action must be dismissed. 



In re MILI.BOURNE MILLS 00. 

(District Court, B. D. Pennsylvania. November 9, 1908.) 

No. 2,837. 

Sales (§ 98*)— Constbuction op Contbact— Failtjre to Request Deliveey. 

Where a contract for the sale and purcliase of cominoclities, to be de- 
livered in the future prior to a stated time, as construed by the parties 
theinselves, required the pnrehaser to notify the seller wheii deliveries 
were desired, a f allure to give such notice prior to the time speclfied for 
completion of delivery authorized the seller to refuse to be further bouud 
by the contract without incurring liability for its bveach. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 263 ; Dec. Dlg. § 98.*] 

In Bankruptcy. On certificate of référée. 
See, also, 163 Fed. 988. 

' The following is the certificate of Edward F. Hoffman, référée : 
^'To the Honorable Judges of the said Court : 

"I hereby certify for review an order I made on September 25, 1908. re- 
ducing the claim of Sitley & Son, Incorijorated, from .$2,214.50 to $200. The 
question ar'ose on an order I made in the course of proceediugs to review the 
claim of Sitley & Son, Incorporated, for damages against the bankrupt for 
failure to comply with its contracts for the delivery of commodities. 

"The following is a copy of the order : 

"'It is ordered that the amount of the said claim be reduced from the sum 
of twenty-two hundred and fourteen dollars and tifty cents ($2,214.50), as set 
forth in the affldavit in the proof of claim by said créditer in the said case, to 
the sum of two hundred dollars ($200), and that the latter named sum be 
entered upon the books of the trustée as the true sum on which a divideud 
shall be computed.' 

"ïhe question, briefly stated, is as foUows: The bankrupt by contracts 
agreed to deliver commodities to the claimant at prices specifled in said con- 
tracts and on dates therein specified. Delivery was not demanOed by the clainr 
ant within the time specifled in the contracts, but subséquent to the time limits 
of the contracts the claimauts bought in the open market the undelivered por- 
tions of said contracts at prices in excess of the contract prices and charged 
said excess as a debt due by the bankrupts. 

"I ruled that the elaimants, not having demanded delivery within the time 
limit of the contracts, could not, after the expiration of said time, buy against 
the contracts and charge the bankrupt with the loss sustained. 

"I overruled an ofCer of proof that in the course of dealings between the 
parties the time limit was not observed, and reduced the claim for failure to 
deliver within the written spécifications to the amount demanded within that 
time. The facts are as follows: 

"On Mareh 27, 1908, the elaimants flled their proof of claim, setting forth a 
contract for the delivery of 100 tons of wiuter middiings at the priée of $22.50 
per ton, shipment before April 30, 1907. and a contract for 100 tons of wiuter 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1807 to date, & Rep'r ladexe» 
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mlddlings, $^2.S0 per ton, shipmeiït April and May. They alleged that they 
bought against thls at an excess of $4 per ton, netting a loss on the said 200 
tons of $800. On the 2d day of Febniary, 1907, they set forth a contract wlth 
the bankrupt for 300 barrels of flour, at $4.40 per ton, shlpment when ordered, 
wlthin 60 days, on vvhich they allège a purchase of 170 barrels against sald 
contract, at the rate of $5.75 per barrel, charging the said bankrupt wlth 
$229.50. On the 7th day of Mareh, 1007, they set forth a contract with the 
bankrupt for delivery of 1,000 barrels of flour at $4.15 per barrel, shipment In 
!)0 days, and they allège that they bought against that contract 790 barrels, at 
$5.65 per barrel, maklng an excess of $1,183. 

"Summary. 

Loss on failnre to deliver 200 tons of middlings $ 800 00 

Loss on delivery on flour contract No. 1 299 50 

" " « " " " No. 2 1185 00 



$2,214 50 

"To this proof of claim the trustée flled on June 2, 1908, pétition to revlew, 
admitting that the claimants had made demand for delivery of two car loads 
of middlings, wlthin the time specifled in the contracta, and allowing damages 
for sald failure In the amount of $200, and denying that a demand had been 
made by claimants for delivery of any other portion of the commodities con- 
tracted for witbin the tlme limits of the contracts, and setting forth a eopy 
of a notification from the bankrupts to the claimants that they had caneeled 
the contracts for the balance not demanded before expiration of time llmit. 

"The hearing was held before the référée on September 25, 1908, and was 
duly attended by J. Wilson Bayard, Esq., attorney for trustée, and Mr. Carr, 
of Wilson, Carr & Stackhouse, representing the claimants, at which the testl- 
mony of l'ranlî Sitley, the claimant, was taken. The allégations of the péti- 
tion to review were sustained by the testimony. As to the tacts that the de- 
manda for delivery were not made wlthin tfie time limits of the contracts, the 
foUowing offers of proof were made, which I overruled— I cite from testimony: 

" 'By Mr. Carr : Q. Mr. Bayard asked you about the "custom" with référ- 
ence to thèse contracts. I now ask you whether, nnder the form of order used 
hère, it was the custom to take out the flour wlthin the time limited, or were 
the orders fllled wlthin the time llmit? (Mr. Bayard objects.) Contracts 
specifled time witbin wliich shipment shall be made. (Référée sustalns objec- 
tion. Référée grants Mr. Carr exception.) Mr. Sitley, whére no shlpplng di- 
rections were given within the tlme limits, were thèse goods shlpped to you at 
Camden? (Mr. Bayard objects. Référée sustalns objection. Référée grants 
Mr. Carr an exception.) Mr. Carr now offers to prove by Mr. Sitley that 
through a long course of deallngs, covering 10 or 15 years, that tlme bas not 
been held to be of the essence of the contract between Mr. Sitley and the 
Millboume Mills. He offers to prove that orders hâve been fllled by the MUIt 
bourne Mills many months after the time limit placed in thèse orders, and 
upon the same terms as that orlginally contracted for. I offer further to 
prove that by the rules of the Commercial Exchange of Philadelphia, of which 
both Messrs. Sitley & Son, incorporated, and the Millboume Mills Company 
were members, that it became the duty of the buyer to furnish shipping in- 
structions at the time the contract was made, and that. If the buyer is de- 
slrous of having the shipment held for shipment directions, It shall be bis 
duty to speclfy at the tlme of purchase. That the failure on the part of the 
buyer to furnish directions after an alleged time would give the seller the 
rlght and privilège to ship the goods to the post ofllee address of the buyer. 
That in case of failure on the part of the seller to ship goods on contract 
time, wlthin shipping directions, the buyer shall hâve the right to cancel the 
contract outright or to do what the buyer elects. 

" 'Référée euters of record that in hls opinion the évidence offered, receiv- 
ed In fuli, would not affect the merlts of the case, and, therefore, overrule» 
the offer.' 

"In support of my rullngs, I would state : That In my opinion a written 
contract must be construed strictly, and can only be modifled by proof of oral 
agreement, modifying the contract at the date of the maklng of sald contract. 



IN KB MILLBOURNE MILLS CO. 111 

Waiver of conditions in other contracts between the same parties on différ- 
ent subject-matters eannot be reccived in évidence as establlshing a custom, 
nor could the rules of the Coiiimercial Exchaûge be proved by testimony, nor 
could tliey govern the construction of contracts by the court. 

"I attach hereto : 

"(1) Proof of claim of Sitley & Son, Inc. 

"(2) Pétition to review. 

"(3) Keeord of meeting ou pétition to review." 

Wilson, Carr & Stackhouse, for claimant. 
J. Wilson Bayard, for trustées. 

HOLLAND, District Judge. On September 25, 1908, the référée 
made an order reducing the claim of Sitley & Son, Incorporated, from 
$3,214.50 to $200. This claim of Sitley & Son was for damages which 
they alleged they sustained by reason of the bankrupt company's fail- 
ure to deliver certain merchandise purchased by them during the year 
1907, and that they were compelled to go into the open market and buy 
the same merchandise at a much higher price than what they had 
agreed to pay the bankrupt company. The facts are fully stated in 
the certificate of the référée, and his reasons given for reducing the 
claim in accordance with the terms of his order. 

We are unable to find any error either in the referee's ruling on 
the évidence oiïered, or his conclusion as to the right of the claimants 
to recover for the diiïerence in price on goods subsequently purchased 
by them in the open market instead of similar merchandise for which 
they made no call on the Millbourne Mills Company, as required by 
their contracts, either before or after the time limit had expired. It 
is plain thèse contracts, as interpreted by the parties themselves, re- 
quired the claimants to notify the bankrupt company when they desir- 
ed the deliveries to be made, and, in the absence of a receipt of such a 
notice, the Millbourne Mills Company had a right to assume that 
plaintiffs were not ready for delivery, and if, as in this case, the claim- 
ants failed to take the merchandise purchased according to contract 
within the time specified, the seller had a right, after the expiration 
of the time, as he did in this case, to notify the claimant of its re- 
fusai to be further bound by the contract. In mercantile transactions 
time is of the essence of the contract, unless the contrary appears, as 
the purchase and delivery of goods is a matter of importance to both 
buyer and seller for the purpose of enabling them to successfully 
develop and exécute their plans in connection with the goods bought 
or sold in the use to which they are to be put. 9 Cyc. 604 and 616f ; 
Cleveland Rolling Mill v. Rhodes, 121 U. S. 255, 7 Sup. Ct. 882, 30 
L. Ed. 920; White v. Wolf, 185 Pa. 369, 39 Atl. 1011; Jones v. 
United States, 96 U. S. 24, 24 L. Ed. 644. 

The order of the référée of September 25, 1908, in reducing the 
claim of Sitley & Son, Incorporated, from $2,214.50 to $300, is hereby 
affirmed. 
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In re OAMERON. 

(District Court, E. D. Washington, S. D. October 28, 1S08.) 

Aliens (? 68*) — Admission to Citize:îîship — Deolabation or Intention — 
Abandonment. 

A déclaration of intention by an allen to become a citizen of the Unit- 
ed States wlll not support au application for admission to citizeusbip, 
w'iiere after it was made tlie applieant retumed to liis native country with 
the intention of remaining there, and who voted and otherwise partici])ated 
in its local afCairs, such act operating as an abandonment of hls declared 
intention. 

lEd. Note. — For other cases, see Aliens, Dec. Dig. § 68.*] 

Application for Admission to Citizenship. 
Andrew J. Balliet, Asst. U. S. Atty. 

WHIT50N, District Judge. The applieant, an alien, born in Can- 
ada, declared his intention to become a citizen of the United States on 
the 2d day of August, 1895. He remained hère for several years after 
his déclaration, after which he went to Canada, without at the time 
intending to return to this country. He subsequently came back, and 
has lived in the United States for more than five years immediately 
preceding his pétition. He is shown to hâve the necessary qualifica- 
tions, and is particularly to be commended for frankness of statement 
in regard to his purpose at the time he left. He relies upon the orig- 
inal déclaration of intention, but in view of the circumstances he is 
notentitled to admission by virtue thereof; for, though it was bona 
fide his intention to become a citizen at the time he made it, his sub- 
séquent resumption of allegiance and assertion of his right to citizen- 
ship in his native country, where he vôted and otherwise participated in 
its local affairs, raises a conclusive presumption of the abandonment of 
that intention. The statute contemplâtes continuons inhabitancy, after 
the first step is taken, up to and including the time of admission, dur- 
ing which the intention to become a citizen must in fact continue. An 
applieant cannot hold a divided allegiance, in part to his native country, 
to be resumed at will, and in part to that of his adoption, to be avail- 
ed of at pleasure. He owes undivided allegiance during the proba- 
tionary period; otherwise, he could continue his relations with the 
country of his citizenship unto the day of his final proof, which would 
neither be within the spirit of the statute regarding résidence nor with- 
in its provisions as to the bona fide intention to become a citizen. Nor 
will the fact that he has resided hère for the time required by law since 
his return entitle him to admission, even though that résidence may be 
accompanied with an intention to become a citizen; for his right de- 
pended upon the continuance of the intention to expatriate himself, 
and he cannot rest his claim upon that which he voluntarily relinquish- 
ed and abandoned by exercising his rights as a citizen of the country 
from which he came. 

For thèse reasons, the pétition will be denied. 

•For other cases see same topic & § numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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UNITED STATES ex rel. PITCAIRN OOAL 00. v. BALTIMORE & 0. 

R. CO. et al. 

BALTIMORE & O. R. CO. et al. v. UNITED STATES ex rel. riTCAIRN 

COAL CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. September 17, 1908.) 

Nos. 772, 773. 

1. Carriers (§ 32*)— Interstate Commerce— Discrimination— Distribution oi 

Cars. 

Interstate Commerce Act Feb. 4, 1887, c. 104, § 3, 24 Stat. 380 (U. S. 
Comp. St. 1901, p. 3155), whlch prohiblts discrlmlnationa, and section 1 as 
amended by Act June 29, 1906, c. 3591, § 1, .34 Stat. 584 (U. S. Comp. St. 
Supp. 1907, p. 892), whlch requlres carriers to furnish transportation on 
reasonable request therefor, make it ttie duty of an Interstate carrier to 
furnish equal facilities for transportation, as well as equal rates, to ail 
shippers who are similarly situated ; and it caunot évade sueh duty in 
the distribution of cars by claiming that it is not the owner of a portion 
of the cars carried over its Unes. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 32.* 
Duties and liabilities of carriers as to furnishing facilities for transpor- 
tation, see note to Harp v. Choctaw, O. & G. R. Co., 61 C. C. A. 414.] 

2. Carriers (§ 32*)— Private Cars— "Undue Préférence." 

In the distribution of cars by an Interstate raiiroad company between 
coal mining compauies on its Une, when the supply is insufflcient to meet 
ail demands, a mining company whlch owns cars individually is entitled 
to bave sucii cars assigned to its use ; but it is not entitled in addition to 
a pro rata share of the cars owned by the raiiroad company, and such a 
distribution, if made, resulting in givlng to such company larger facilities 
for transporting its product than are given to other coinpanies similarly 
situated, but whlch own no private cars, constitutes the givlng of an undue 
préférence or advantage to such company, in violation of the Interstate 
commerce law. 

[Ed. Note.— For other cases, see Carriers, Dec. Dig. § 32.* 
For other définitions, see Words and Phrases, vol. 8, p. 7172.] 

3. Carriers (§ ,32*)— Discrimination— Distribution of Cars. 

An Interstate carrier, in the distribution of cars, cannot give a shipper 
a prel'erence in order that it may profit thereby, or that the shipper may 
profit tliereby ; and when called upon by a shipper for full car service the 
only défense whlch the carrier can interpose, in case of failure to comply 
with the demand, is that the supply which it lias furnished is sufiicient 
for normal demands, or that in case of shortage it has fairly and im- 
partially prorated ail of its car equipment. 

[Ed. Note. — -For other cases, see Carriers, Dec. Dig. § 32.*] 

4. Carriers (§ .32*)— Fuel Cars— Foreign Cars. 

In the distribution of cars by au Interstate raiiroad company between 
the operatorg of coal mines on its Une, its own fuel cars, the fuel cars of 
other roads sent upon its linc to be loaded, its regular equipment of 
cars, and the private or indlvidual cars of any mine operator should be 
placed absolutely on the saine basis as togetlier forming the available 
car equipment of the road as a whole ; and where its own fuel cars or 
those of other roads are consigned to a particular mine, or the Operator's 
own private cars are delivered to it. they should be charged against such 
mine, and it should be allotted only so niany of the System cars as are 
necessary to make up its pro rata share of the whole, 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 32.*] 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 tb date, & Rep'r Indexes 
1C5 F.— 8 
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5. Cabbiebs (§ 32*)— DisTEiBUTioN Between Coal Mine Opeeatoes. 

A rule of a railroad çompany unde;" which any coal mioe, operator on Ita 
Une uslng Its terminal tracks at the Seacoast and there Uriloadlng its cars 
wlthln five days on an average durlng àny month Is glven as a premiiim 
, a 50 par cent, larger allotment of cars durlng the next month is an at- 
' ' tempted évasion of the prOTisiona of thé Interstate comniet'ce act requiring 
a fair and impartial distribution of> cars between shippers, and gives an 
undue préférence or advantage to shippers se favored, in violation of 
sudh act. '' ■ ■■■:■■• ' ;■ ■ 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 32.*] 
<X Cabbiebs (§ 32*)— Rating of Mines. 

In the distribution of cars by a railroad company between operators of 
coal mines on its Une in times of shortage, the percentage of cars to 
which eac^ mine Is entltled should be determined solely by the physical 
capacity o( the mine to furnlsh coal for shipment; and a rule of dis- 
tribution by whlch sueh capacity is taken as one, whlle the amount of 
shipments for the precedlng two years is taken as two, the sum of the 
rated capacity and such shipments belng divided by three to détermine the 
hasis of distribution, is unfair and inéquitable to nevv mines, and résulta 
In giving an undue preff renée or advantage to old mines, in violation of 
the Interstate commerce law. 

[Ed. Note.— For other cases, see Carriers, Dec. Dig. f 32.*] 

7. Cabbiebs (§32*)— Main aNd Coi,i,atebai, Beancii Lines. 

Under Interstate Commerce Act Feb. 4, 1887, c. 104, 11, 24 Stat. 379 
(D. S.Comp. St. 1901, p. 3154), as amended by Act June 29, 1906, c. 3591, 
§ 1, 34 Stat. 584 (U. S. Comp. St. Supp. 1907, p. &92), which requires rail- 
road companies to furnlsh cars to shippers on collatéral branch Unes 
"without discriminatlçn in f avôr of or agalnst any' such shipper," shippers 
on| the main line of a road and those on a collatéral branch Une are en- 
tltled, to preeisely the same itreatment in the distribution of cars. 

[Éd. Note. — For other cases, see Carriers, Dec. Dig. § 32.*] 

8. WOBDS AND Phbases— "Transpobtation." 

The Word "transportation," as nsed In Act June 29, 1906, c. 3591, § 1, 
34 Stat. 584 (U. S. Comp. St. Supp. 1907, p. 892). amending Interstate Com- 
merce Act Feb. 4, 1887, c. 104, i 1, 24 Stat. 380 (U. S. Comp. St. 1901, p. 
3155), includes ail kinds of Instrumentalities of sliipment and carriage. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, p. 
7075.] . 

McDowell, District Judge, dlssenting. 

In Error to the Circuit Court of the United States for the District 
of Maryland, at Baltimore. 

Hugh L. Bond, Jr., John G. Wilson, and Edgar H. Gans (Charles 
Markell, Jr., on the brief), for plaintiff in error in No. 773 and de- 
fendants in error in No. 773. 

Wm. A. Glasgow, Jr., and Frederick Dallam, for défendants in er- 
ror in No. 772 and plaintiff in error in No. 773. 

Before PRlTCHARD, Circuit Judge, and McDOWELL and DAY- 
TON, District Judges. 

PRlTCHARD, Circuit Judge. Thèse are writs of error from the 
judgment of the Circuit Court for the District of Maryland, by both 
the petitioner and défendants. The following statement substantially 
contâins the facts as to the matters in controversy between the parties : 

A pétition for mandamus was filed in the Circuit Court to require 

*For other cases aee same toplc & | ncmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Isdezea 
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the Baltimore & Ohio Railroad Company to cease from subjecting the 
relator and coal companies on the Monongah Division to undue and 
unreasonable discrimination in the shipping and transportation of coal. 
This pétition was filed January 16, 1907, by the relator, the Pitcairn 
Coal Company, a corporation of West Virginia, against the Baltimore 
& Ohio Railroad Company and the Cumberland & Pennsylvania Rail- 
road Company and 37 coal companies, most of them operating mines 
in West Virginia in what is known as the "Fairmont région." Of 
the défendants, the Fairmont Coal Company, the Clarksburg Fuel 
Company, the Pittsburg & Fairmont Fuel Company, the Southern 
Coal & Transportation Company, the Consolidation Coal Company, and 
the Somerset Coal Company are allied companies, practically ail con- 
trolled by the Consolidation Coal Company, which also owns substan- 
tially ail the capital stock of the Cumberland & Pennsylvania Railroad 
Company. The majority of the stock of the Consolidation Coal Com- 
pany, until May, I9O6, was owned by the Baltimore & Ohio Railroad 
Company, and was then sold by the Baltimore & Ohio Railroad Com- 
pany to Clarence W. Watson, acting for himself and his associâtes; 
the railroad company retaining a lien for a portion of the purchase 
money. The allied companies are referred to as the "Fairmont Coal 
Companies," and the other coal companies operating in the Fairmont 
région of West Virginia are spoken of collectively as the "Independent 
Companies." The Baltimore & Ohio Railroad Company fully answer- 
ed the pétition, denying ail allégations of undue préférence or discrim- 
ination, and the Fairmont Companies fully answered, denying any 
discrimination in their favor. Thirteen other défendants answered, 
asking the same relief as prayed for by the relator, and others of the 
défendants who were summoned did not intervene in any way. At 
the hearing a jury was waived, and it was agreed by a stipulation in 
writing that the issues of facts should be tried and determined by the 
court without the intervention of a jury. 

The Pitcairn Coal Company, the relator, owns a tract of about 1,000 
acres of coal land near Clarksburg, W. Va., and has been operating a 
mine there since 1903, in what is known as the "Monongah district," 
on the West Virginia & Pittsburg Railway, which railway belongs to 
and is operated by the Baltimore & Ohio Railroad Company as a part 
of its railroad System. The Pitcairn mine has an eight-foot vein of 
good bituminous steam and gas coal, with working places for 208 
miners, is well equipped with electric cutting machines, and is rated by 
the railroad company as having a possible physical capacity of mining 
1,000 tons per day. The relator invoked the action of the court un- 
der section 33 of the act to regulate commerce (Act Feb. 4, 1887, c. 
104, 24 Stat. 387), as foUows : 

"Sec. 23. That the Circuit and District Courts of the United States shall 
hâve jurisdiction upon the relation of any pei'son or persons, flrm or corpora- 
tion, alleglng such violation by a common carrier of any of the provisions of 
the act to which thls is a supplément and ail acts amendatory thereof as pre- 
vents the relator from having Interstate trafflc moved by said common carrier 
at the same rates as are charged, or upon terms or conditions as favorable as 
those glven by sald common carrier for llke traffic under similar conditions 
to any other shipper, to issue a writ or wrlts of mandamus against said com- 
mon carrier, commanding such common carrier to move and transport the' 
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traffie, or to furnish cars or other facilities for transportation for the party ap- 
plying for the wrlt: Provicled, that if any question of fact as to the proper 
compensation to the eommon carrier for the service to be enforeed by the writ 
is ralsed by the pleadings, 'the writ of peremptory mandamus may issue, not- 
withstanding such question of fact is undetermined, upon such terms as to 
security, paymeut of nioney iuto the court, or otherwise, as the court may 
thinlj proper, pending the détermination of the question of fact: Provlded, 
that the remedy hereby gi\'eu by writ of mandamus shall be cumulative, and 
shall not be held to exclude or interfère with other remédies provided by this 
act or the act to which it is a supplément." 

The provisions of the act of which the relator complains as being 
violated by the railroad company in favor of the Fairmont Coal Com- 
panies are set forth in section 3 (Act Feb. 4, 1887, c. 10i,2é Stat. 380 
[U. S. Comp. St. 1901, p. 3155]), as follows: 

"Sec. 3. That it sliall be unlawful for any eommon carrier sub.1eet to the 
provisions of this act to malîe or give any undue or unreasonable préférence or 
advantage to any particular person, company, firm, corporation or locality, or 
any particular description of traffie, in any respect whatsoever, or to sub.iect 
any particular person, Company, firm, corporation or locality, or any partic- 
ular description of trafflc, to any undue or unreasonable préjudice or disad- 
vantage in any respect whatsoever. 

"Every eommon carrier subject to the provisions of this act shall, accord- 
ing to their respective powers, afford ail reasonable. proper and equal facilities 
for the interchange of traffie between their respective lines ànd for the receiv- 
ing, forwarding and delivering of passengers and property to: and from their 
several lines and those Connecting therewith, and shall not discriminate in their 
rates and charges between such Connecting lines; but this Shall not be con- 
strued as requiring any such eommon carrier to give the use of its traeks or 
terminal facilities to another carrier engaged in like business.'* 

The complaint of the relator is thus' formulatecl in its pétition : 

"(7) Relator. shows that the capacity of its mine at Clarksburg, West Vir- 
ginia, aforesaid. is one thousand (1,000) tons of coal per day, and that If cars 
are received by It to load the same that it can and would load as much as one 
thousand (1,000) tons per day for shipment over the said Baltimore & Ohio 
Railroad, but it hns never been able to get the cars sufflcient to ship that 
amount of coal, and it has been unable to' ship sufïieient coal to fill contracts 
which it has and has liad on liand, and has be«n unable to take certain valu- 
able contracts for the delivery of coal which were offered to it, becanse of its 
inability to get a sufflcient supply of cars from the Baltimore & Ohio Railroad 
Oonipany in which to ship the same. 

"Relator further shows that it has frequently made within the last three 
months and prier thereto, reasonable requests for cars, to fill its contracts and 
to enable it to take valuable contracts which were offered, but the Baltimore 
& Ohio Railroad Company refused, declined, or failed to furnish to it such 
cars and other vehicles, instrumental iti es, and facilities for shipping coal as 
were needed by relator in order to fill its contracts, or to ship the coat which 
was required by it under its obligations to persons to whom it had sold coal, 
and to enable it to take the valuable contracts aforesaid. 

"Relator further charges that the Baltimore & Ohio Railroad Company has 
declined to give to relator the cars for carrying coal from its mines to which it 
was .lustly and properly entitled. as hereinafter particularly set forth ; and. 
further, that the Baltimore & Ohio Railroad Company, as hereinafter more 
particularly set forth, has given an undue and unreasonable préférence or ad- 
vantage to other persons, companies, firms, and corporations, as hereinafter 
more specifically set forth, in its distribution and assignaient of cars for serv- 
ice and shipments from the coal mines and coal opérations along its Une of 
road ; and, further, the Baltimore & Ohio Railroad Company, as hereinafter 
more specifically set forth, has subjected relator and the other indepeudeut 
coal operators, défendants to this pétition, to undue and unreasonable proj- 
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udicc or disadvantage in its System of car distribution, and in service to tiie 
coal mines owned and operated by relator and such indepeudent coal com- 
panies. 

"(8) Relator further says that when the supply of cars is sniîicient on the 
Baltimore & Ohio Railroad Company ttiat ail orders for cars are filled, but 
that this condition of afCairs rarely exists, except for a few months of tlio 
year in the summer tinie; but, whenever in any district the supply of cars is 
insutïicient to flll ail orders, cars are supposed to be distributed, and the Balti- 
more & Ohio Railroad Company allèges tliat it bas distributed such cars, on a 
percentage basis, to ail of the mines in such district, but in the distribution of 
cars on a percentage basis, before distribution is made, certain arbitrary as- 
siginiients of cars are made, reducing the total number of cars to be distribut- 
ed, on the percentage basis aforesaid, as follovvs: 

"First. Ail cars placed at the mines for the fuel or supply coal of the Balti- 
more & Ohio Railroad Company are not charged against the percentage to 
which the mines furnishing such coal are entitled. 

"Second. New mines are allotted an arbitrary number of cars, daily or 
weeldy, for development. 

"ïhird. When foreign railroad companies — tliat is, companies otlier than 
the Baltimore & Ohio Railroad Company — sond tlieir owu cars for fuel or 
supply coal to mines on the Baltimore & Ohio Railroad, such cars are treatod 
as arbitrary. and are not ebarged against the percentage of the mines to wliicli 
they are sent. 

"Fourth. (.'ars owned by individual companies or operators, -and conimonly 
known as 'individual ciirs,' are placed at mines of the owners for shipment of 
their coal, and are not charged against the perceiitage of such mines. 

"Fifth. 'Whenever a shipper on the Baltimore & Ohio Railroad ships cars 
to Curtis Bay, a tidewater terminal of the Baltimore & Oiiio Railroad, and 
such cars are handled promptly in any one month, sucli shipper Is aliowed in 
the sueceeding mouth a premlum of flfty (50) per cent, of the number of cars 
so shipped, in addition to his regular percentage. 

"Sixth. At certain points which are noted on the sheets of the Baltimore & 
Ohio Railroad Comjiany, showing a distribution of cars on a percentage basis, 
an arbitrary number of cars is assigned to mines on flre. 

"Seventh. Certain mines in the immédiate vicinity of iudustrial plants are 
given an arbitrary aliotment of cars which are empty and intended for load- 
ing at such industrial plants, if the cars, when loaded with coal, are to be con- 
signed to such industrial plants. 

"Eiglitb. When annua] contracts are placed for foreign railroad fuel or 
supply coal with mines on the line of the Baltimore & Oliio Railroad, and 
cars are furnished by such foreign road for shipment of such fuel or supply 
coal, then the Biiltimore &. Oliio Railroad Company allots to the mine siiipping 
such coal an arbitrary allotment of cars out of its equipment equal to the 
foreign cars furnished for such fuel or supply coal. 

"After the foregoing arbitrary cars are allotted and assigned to the mines 
on the Baltimore & Ohio Railroad, the remaining cars, it is claimed by the Bal- 
timore & Ohio Railroad Company, are dividedamong ail the mines or operators, 
including those enjoying the arbitrary allotment of cars aforesaid, on the per- 
centage basis. 

"The above is the System of distributing cars as ciaimed by the Baltimore 
& Ohio Railroad Company, on the Monongah Division of said road, as above 
set forth, and relator charges that ail such exceptions, limitati(ms, and rules 
are made to the undue advantage of and in préférence to certain coal com- 
panies and shippers, as herein set forth, in the prosperity of which the Balti- 
more & Ohio Railroad Company is interested. ïhe Baltimore & Ohio Rail- 
road Company claims to distribute cars on the several divisions of its road 
to coal mines on a capacity basis ; that is, the capacity of the mine is supposed 
to hâve becu arrlved at by taking into considération: (1) Physical capacity of 
the mine. (2) Previous shipments therefrom. And from this capacity a per- 
centage is worlœd ont for each mine of the cars for distribulion on that divi- 
sion, in comparison with the capacity of the othor mines on said division, and 
the assignment of cars to each division is worlved out by arriving at the per- 
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centage of the equipment to which such division is entitled In comparison with 
the capacity for shlpping coal to ail the minés on the other divisions of said 
road." 

Of the foregoing- enumerated grounds of complaint there were three 
which were not urged at the hearing below, to wit, the second, sixth, 
and seventh. It was contended in the court below by the relator, Pit- 
cairn Coal Company, that ail of the cars available for use at the mines 
in the Monongah Division of the Baltimore & Ohio Railroad in West 
Virginia shouïd be divided upon the percentage basis established in 
that district, and that the élimination of cars set forth under 1, 2, 3, 
and 4 above from the available cars for distribution, before applying 
the percentage division, gave the companies using such arbitrarily al- 
lotted cars an undue préférence in having tonnage moved by the car- 
rier, and subjected the relator and those companies not enjoying the 
use of such arbitrary cars to an unreasonable and unjust advantage. 

The court below held that the railroad company, in allotting what 
are known as "individual cars" to the companies or coal operators 
owning the same, or to mines designated by such owners, without 
charging such cars against the number to which the mines using the 
same are entitled under the percentage System,, was guilty of undue 
préférence ,to such mines, and subjected the relator and the companies 
not receiving such individual cars to undue and unreasonable disad- 
vantage, and that, while such cars ought to be allotted to the service 
of the company or coal operator owning the same, they should bè 
charged against the number of cars which such owner or coal operator 
was entitled to under the percentage System in effect in the Monongah 
district. As to ail the other cars, under paragraphs 1, 2, and 3, the 
court held that the arbitrary allotment of thèse cars was not an undue 
or unreasonable disadvantage to the company not receiving such cars. 
And the court ordered that a mandamus issue requiring the Baltimore 
& Ohio Railroad Company to charge ail of the "individual cars" 
against the percentage of cars of the mines using the same, and over- 
ruling the complaint of the relator as to ail other matters set up in its 
pétition. From this order, as to "individual cars," the Baltimore & 
Ohio Railroad Company, the Fairmont Coal Company, and others^ 
défendants, sued out a writ of error ; and from the order refusing to 
grant the relief prayed for in the pétition as to the other cars set forth^ 
the relator sued out a writ of error. 

We will first consider the assignments of error relied upon by the 
défendants, the Baltimore & Ohio Railroad Company and the Fair- 
mont Coal Company and others. The learned judge who tried the case 
below made the following iinding of fact which is taken as a basis of 
appeal on the part of thèse défendants : 

"I fiud from the évidence In, this case that, in tlmes of coal car shortage, 
the giving hy the Baltimore & Ohio Railroad Company" to the mine operators 
in the Monongah district who own individual cars their own cars and In addi- 
tion thereto their full percentage of the available gênerai coal car equipment 
of the Baltimore & Ohio Railroad Company results in subjecting the relator, 
and the défendants asking with it the same relief, to undue and unreasonable 
préjudice and disadvantage, and that the said individual cars should be counted 
against the percentage distribution of the mine operators entitled to their ex- 
clusive use, respectively." 
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The record shows that many of the coal companies operating in the 
Fairmont région and controlled by the Fairmont Company owned in- 
dividual cars. The évidence further shows that since 1832 coal com- 
panies hâve been the owners of individual cars, and that those cars 
bave never been considered or taken into account by the railroad Com- 
pany making a pro rata division of the coal car equipment when the 
supply of coal cars was not sufficient to meet the demands of ail the 
mine operators. The learned judge who tried this case below, in re- 
ferring to this phase of the question, makes the following admirable 
statement as to the facts upon which he based his judgment as re- 
spects the individual cars heretofore mentioned : 

"It is not contended in this case that the equipment of coal cars provided 
by the Baltimore & Ohio Railroad is not reasonably sufficient for their coal 
trade on the yearly average of the seasons. It is not In this proceeding claim- 
ed to be reasonable that of cars available solely for the transportation of coal, 
the demand for which is not constant during the year, the railroad shonld 
furnish suflacient for the maximum demand. Their equipment of coal cars has 
been recently largely added to, and is now, for about seven-twelfths of the 
year, ample to supply the demand of the mine operators. But during the 
remaining five-twelfths of the year, embracing the winter months, the demand 
for coal cars is on most days greater than can be furnished. Then it is that 
a percentage of the whole number available is allotted to each mine. The 
business of mining, transporting, and selling of bituminous coal is peculiar. 
The mine operator, as a rule, has no means whatever of storing the coal. It 
must be dumped from the mine cars directly into the railroad cars, and taken 
by the purchaser at its destination in those cars directly to the place where it 
is to be consumed, or to the vessels in which it is to be further transported by 
water carriage. This makes the railroad cars the place of storage for the 
coal from the mouth of the mine to the premises of the consumer or to the 
ship's side, if it is to be water-borne, or until a purchaser be found if the con- 
signée has not a purchaser ready when the car arrives at the point of desti- 
nation, and, as there is no place of storage at the mine, the cars must be sup- 
plied daily to receive the coal as mined. The difflculties resulting from the 
irreguiarlty of the demand for coal between winter and summer, the difficulties 
resulting from it being a commodity which usually cannot be stored, and the 
fact that many of the large consumera require the coal dealer to contract 
to deliver them a daily and never-faillng supply, has Induced certain mine 
operators, having large capital, to increase their equipment of individual cars, 
and this has been availed of by the Fairmont Company to a very large extent, 
so that the Fairmont Company and its allied companies hâve now running 
regnlarly on the Baltimore & Ohio Railroad some 5,.50O individual cars, many 
of them of 50 tons capacity. Thèse allied companies hâve also, for the purpose 
of increaslng the sales of the output o£ their mines and providing constant 
use for their individual cars, acquired large terminais on western lake ports 
and terminal facilities at seaboard ports in New England, and vessels and 
barges to carry coal between Curtis Bay and New England, and this has in- 
troduced their coal into new markets and greatly increased their business. 

"The complaint of the relator is, not that the railroad company permits the 
exclusive use by their owners of the Individual cars, but that by the System 
of car distribution, when there is a shortage, as practiced by the railroad com- 
pany, there is produced an undue and unreasonable préférence in favor of the 
owners of individual cars, and the relator and others in like situation are sub- 
.iected to undue and unreasonable préjudice and disadvantage. By a method of 
calculation, which will be mentioned later, each mine in the district is given 
by the railroad officiais a fixed percentage, based on its capacity to ship coal, 
and which is intended to be its proportion of the whole output of ail the mines 
in the district. When the available car supply for the day is less than the de- 
mand, the mine is entitled to get that percentage pro rata of the whole avail- 
able supply of coal cars belonging to the railroad company. 

"The complaint of the relator is that from the whole available supply of 
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cars In the district on which the percentage Is calculated tliere Is flrst deducted 
and given to each mine its own indivldual cars, and tlien, besides, it also gets 
its fuil percentage allotment of tiie remaining Baltimore & Ohlo Railroad cars, 
and that thls System produces results which are very prejudiclai to the mine 
having no indivldual cars, and which are made évident in many ways: First, 
that the railroad's tracks, englues, and operating force are taxed by handllng 
so great a number of indivldual cars, so that the car supply cornes to the mine 
iate in tijne and Irregularly and uncertain in numbers, with the resuit that the 
Independent mines are constantly Idle, and the force of miners, who are pald 
by the ton and who cannot worlj for want of railroad cars to recelve the coal, 
becomé discouraged and leave ; also, as the percentage of the mine is rated in 
large part by its actual output, its development and conséquent percentage 
ratlng Is kept from increasing, and the whole enterprise is held in check ; also 
that, on account of the liniited and uncertain and varylng car supply, it is uot 
reasonably possible for the Independent pperators to enter Into any coutracts 
to ship coal during the winter months when the demand is greatest and the 
priées highest. In the month of November, 1906, which was a month of aver- 
age winter car supply, and in which the relater could reasonably bave loaded 
20 cars a day, and needed 20 cars a day to keep its miners and other employés 
from loslllg time, and had notified the railroad that it required at least 20 cars 
a day, making in ail over 600 for the month, it reeeived only 183 cars, and 
thèse were reeeived very irregularly, viz.; On 4 days noue, on many days only 
1 or 2 or 3, making 18 days on which less than 10 were reeeived. During the 
month there were a few nonpercentage daj'S, usually Mondays, when the car 
supply was adéquate, and on thèse days the relator's mine reeeived and loaded 
very nearly its full capacity. 

"It would not be reasonable to hold that the exclusive use of Indivldual cars 
by the mine operators under a System which bas grown up during half a cen- 
tury, and under which the trade has enormously developed, and upon the faith 
of which mine operators hâve invested millions of capital, often at times when 
the railroad company had neither money nor crédit with which to increase its 
equipment, is now to be denied, unless It could be done upon fair terms mutual- 
ly acceptable to the mine operators and the railroad. The use of indivldual 
cars is not peculiar to the Baltimore & Ohio Railroad. but has been quite gen- 
erally used from the beginnlng of the coal trade in the United States and in 
England. Whiie it is true that, if the railroad was so disposed, it might, by 
not keeping up its co.al car equipment, gradually force ail mine operators to 
provide indivldual coal cars, which would in the end leave in the business only 
those operators who were able to obtain and profitably use the large capital 
required to purchase indivldual cars, It does not appear that the railroad has 
pursued that policy. On the contrary, in 1905 it ordered 5,000 new coal cars 
of large capacity, increasing the total coal car equipment to about 45,000, and 
also Increasing its engine equipment, so that it Is abundant. Under the présent 
System of indivldual ownershlp of coal cars it is not unreasonable that the 
owner shall hâve the exclusive use of the indivldual cars ; on the contrary, it 
is only just. But under the actual clrcumstances of the business of the coal 
trade on the Baltimore & Ohio Railroad, from which it is apprirent that the 
great struggle of the mine operators is to get sufficient cars to ship their prod- 
uct during the winter months, and that their business existence dépends up- 
on it, it is not unreasonable io hold that the railroad shall do ail that it is 
practlcable to do to avoid sub.1ècting the operators who do not bave the use of 
indivldual cars to unreasonable disadvantage. Whlle it is true that the ex- 
istence in the trade of a large number of indivldual cars does Increase the 
total car equipment, and so far as the indivldual cars satisfy the requirements 
of the owners does increase the number of free equipment cars which the rail- 
road has at its disposai, it still is a fact that In times of car shortage the de- 
mand is so great that ail the mines having indivldual cars require and get 
their full laercentage of the railroad's equipment, wlthout référence to their 
own cars." 

The interstate commerce act,, in pursuance of which this suit was in- 
stituted, was passed on the 4th day of February, 1887, and was intend- 
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ed, among other tliings, to secure an equal and fair distribution of 
car facilities to ail shippers similarly situated. It is sought by this 
proceeding to secure the enforcement of the provisions contained in 
section 3 of the interstate commerce act and section 1 of the act as 
amended June 39, 1906, 34 Stat. 584, c. 3591 [U. S. Comp. St. Supp. 
1907, p. 892]). The amendment to the latter section is as follows: 

"It shall be the duty of every carrier subject to the provisions of this KCt to 
provide and furnish such transportation upon a reasonable reqnest therefor." 

By référence to the body of this section it will be seen that the word 
"such" refers to the previous sentence of the act, which, among other 

things, provides that : 

"The term 'transportation' shal) inoliide cars and other vcUicIcs and ail in- 
strumental ities and facilities of shipinent or carriaEC. irresjK'ctive of ownev- 
ship or of any contract, express or implied, for the use thereof, aiid ail services 
in connection with the receipt, delivery, élévation and transfcr in transit, 
ïtorage and handling of property transported." 

It was evidently the intention of Congress, in the cmployment of 
the term "transportation," to include ail kinds of instrtimentalities 
of shipment ancl carriage, and the one explicit requirement of the 
entire section is that there shall be just and reasonable charges in 
connection with the "transportation of persons or property as afore- 
said," and that cars shall be furnished "irrespective of ownership or 
of any contract, express or implied, for the use thereof." 

Section 3 of the act provides that: 

"It shall be unlawful for any common carrier subject to the provisions of 
this act to niake or give any undue or unreasonable préférence or advantage 
to any particnlar person. conipany, flrm, corporation, or locality, or any partic- 
nlar description of tralfic, in any respect whatsoever, or to subject any partic- 
ular person. company, firni, corporation or locality, or any particular descrip- 
tion of traffic, to any undne or unreasonable préjudice or disadvantage in any 
respect whatsoever." 

As was said by this court in the case of United States ex rel. Green- 
brier Coal & Coke Co. v. Norfolk & Western Rv. Co. et al., 143 Fed. 
268, 74 C. C. A. 406: 

"The purpose of this act is to place 'ail «hijijiers on an alisohite eqnality.' 
The sections in nuestion were intcnd-cd to proveut discriaihiation in ail branch- 
es of freight traffic." 

While section 3 is comprehensive in its scope, it did not afïord the 
means by which the provisions of the act could be carried into effect. 
Therefore Congress passed a supplemental act on the 2d dav of March, 
1889 (25 Stat. 863, c. 383), section 10 of which is now section 33 of 
the interstate commerce act hereinbefore quoted. Section 1, as amend- 
ed, and section 3, confer certain rights upon shippers, and it is clear- 
ly provided, among other things, that there shall be no discrimination 
against or in favor of those similarly situated by the common carrier 
in furnishing means of transportation. Section 1 makes it the duty 
of the railroad to provide and furnish such transportation upon a rea- 
sonable request therefor, and section 3 is intended to secure to the 
shipper the same treatment with référence to facilities for transporta- 
tion. Section 3 provides that ail shippers shall hâve a just eqnality 
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of facilities, and section 1 provides that ail shippers shallbe given à 
just and equal sufficiency of facilities. This is a wise provision, and 
was intended to prevent conimon cafriers from either directly or indi- 
rectly giving certain shippers an undue préférence in the distribution 
of car service. In the absence of such législation providing the means 
by which summary relief could be afforded the shipper, it would bc' 
an easy matter for the common carrier, by favoritism, to build up one 
class of shippers and at the same time utterly destroy the business of 
another clasSiÇimilarly situated, and it;Was to prevent this kind of dis- 
crimination that this act and the acts amendatory and supplemental 
thereto were passed. 

The purpose of the provisions of the Interstate commerce act relat- 
ing to this controversy is to prevent the railroad from giving any 
undue or unreasonable préférence or advantage to any mine owner 
in any respect whatever. Section 1 of the act, as we hâve stated, makes 
it the plain duty of the railroad to furnish transportation upon rea- 
sonable request. This duty is imposed upon the railroad, and it was 
clearly the intent of the framers of the act that the railroad should, 
upon reasonable request for the same, furnish vehicles for transporta- 
tion. This duty in no sensé of the word rests upon the shipper, but 
relates solely to the carrier. In this instance, as is the case in the 
enactment of almost every statute, there must hâve been strong reasons 
for the passage of this act. It is obvious, from even a casual reading 
of the statute, that at the time of its enactment certain shippers were 
unable to operate their mines so as to develop them, owing to the 
lack of car service, due to the uriequal distribution of cars among those 
who were engaged in operating coal mines, and it was to correct this 
inequality that législation of this character was deemed to be advisable 
and expédient. While the interstate commerce act is intended to regu- 
late rates as well as facilities, there is no question of a rate involved 
in this proceeding. We are called upon to deal with facilities, and 
therefore it is not necessary to discuss the question as to the intent and 
meaning of the statute in so far as it relates to the régulation of rates. 

In passing upon the questions involved, it should be borne in mind 
that the statute casts upon the carrier the plain duty of furnishing a 
fair and equal distribution of facilities to the shipper. The duty thus 
enjoined cannot be evaded by the carrier by claiming that it is not the 
owner of a portion of the cars carried over its lines. The duty of 
furnishing equal facilities relates to and inVolves purely the question 
of transportation, and when we are called upon to détermine as to 
whether in any particular instance there has been an tmdue and un- 
reasonable discrimination or préférence as contemplated by the stat- 
ute, the sole question is as to whether the entire equipment operated 
over the Hnes of the carrier has been fairly and equally distributed 
among ail the shippers along its lines who are similarly situated. The 
défendant mine owners insist that in the purchase of individual cars 
they hâve expended a considérable sum of money, which thereby be- 
comes a part of their mvestment and should be treated as such, and 
that it would be unfair to them to require the carrier to charge such 
cars as a part of the percentage to which they are entitled. This is a 
matter which we cannot consider, inasmuch as the statute was not 
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enacteci for the purpose of promoting the interests of any particular 
mine owner; it being limitée! to one purpose, to wit, the fair and equal 
distribution of car service by railroads or transportation companies 
among ail mine owners similarly situated within the territory in which 
their Unes are operated. 

It is made the duty of the carrier to move the product of the ship- 
per, and in doing so, if the carrier should by any means deny to a par- 
ticular shipper his just and proportionate share of facilities as com- 
pared with other shippers similarly situated, then, in that event, the 
shipper would undoubtedly be entitled to the relief afforded by sec- 
tion 23 of the act. If, as in this instance, a carrier, by contractual 
arrangement, opérâtes individual cars belonging to mine owners as a 
part of its equipment, such arrangement cannot in the slightest degree 
relieve the carrier of the duty to furnish equal facilities to ail shippers 
similarly situated. To adopt any other rule would be to make it pos- 
sible for wealthy mine owners, by the purchase of car equipment, to 
utilize the means of transportation operated by the carrier to such an 
extent as to practically deprive other mine owners similarly situated 
of any means of transportation, and it was to avoid this very kind of 
discrimination that the provisions of sections 1 and 3 of the Interstate 
commerce act were enacted. There is nothing in the Interstate com- 
merce act which prohibits a carrier from making any arrangement it 
may choose as respects the ownership of cars which it opérâtes on its 
lines. That is a matter which is left entirely with the carrier; but, 
while such is the case, it is equally true that the carrier cannot, by any 
such arrangement, by indirection, accomplish that which is prohibited 
by the statute. 

We do not think it was the purpose of the framers of the act to un- 
dertake to secure the same development of each mine, but rather to 
place the varions shippers upor: an equal footing in so far as shipping 
facilities were concerned. To any one who is acquainted with the coal 
business it will be readily seen that, under any System of car distribu- 
tion which places a particular mine owner in a position where such 
owner is unable to make prompt delivery of the product of his mine, 
such failure on the part of the shipper to receive his proportionate 
share of cars must necessarily resuit in placing him at a great disad- 
vantage and in a position virhere it would be practically impossible to 
operate his mine, and ail this to the very great injury of the consumer, 
who, under such conditions, is from necessity compelled to purchase 
from the favored shipper, at higher priées, or, at least, with suppressed 
compétition, because the favored shipper can alone, under such con- 
ditions, guarantee and secure to him steady and uniform shipments of 
fuel absolutely necessary, in most cases, for the successful conduct of 
his business. , 

While the évidence in this case shows that in the year 1905 the rail- 
road ordered 5,000 new coal cars of large capacity, increasing its total 
car equipment to 45,000 and its engine equipment to such an extent 
that in so far as its capacity for transporting freight is concerned, its 
equipment is sufficiently adéquate to meet the requirements arising 
from the opérations in that région, nevertheless it does appear that 
certain operators in that section, named as défendants in this proceed- 
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ing, are the owners of individual cars to a large extent, and that, in 
addition to receiving the percentage to wliich they were entitled iipon 
the basis adopted by the railroad company in that territory, such own- 
ers are given an undue préférence in the distribution of car service. 
In other words, the individual cars were arbitrarily assigned to the 
owners, and in addition thereto they were given their pro rata share 
of the cars belonging to the railroad company. 

It appears from the statement of the learned judge who tried the 
case (hereinbefore quoted) that in the month of November, 190(5, the 
relatoT coidd hâve loaded 20 cars a day, and actually needed that nuni- 
ber of cars a day to keep its miners and other employés from losing 
time. It also appears that the railroad company was notified by the 
relator that it needed such number of cars per day, making in ail over 
GOO for the month. It further appears that only 183 cars were receiv- 
ed during the month, and those at irregular intervais, to wit : On four 
days none, on many days only 1, 3, or 3, making 18 days on which 
less than 10 were received. It further appears that during the month 
there were a few nonpercentage days when the car suppîy was adé- 
quate, and that on those days the relator's mine received and loaded 
very near its full capacity. This is clearly a discrimination under the 
statute, which entitles the relator to the remedy afforded by section 23. 

In view of the opinion which we entertain as to the proper construc- 
tion of this statute, it is not necessary to pass upon the contractual 
relations existing between the railroad company and the mine operators 
as respects individual cars. It appears that some of thèse cars bave 
been paid for by the railroad company by the working out of the mile- 
age contracts under which they were placed on the road, and are 
therefore the property of the company. The exclusive use of other 
cars now belonging to the Baltimore & Ohio Railroad Company is 
claimed by virtue of an agreement made with the Monongahela River 
Railroad Company, the former owner. 

The défendants below contend that this question was decided in 
the case of Fairmont Coal Company v. Baltimore & Ohio Railroad 
Company, instituted March 12, 1903, in the United States Circuit 
Court for the Northern District of West Virginia, in equity, in whicli 
a hearing was had on a bill, and adjudged that the Fairmont Coal 
Company was entitled to the exclusive use of its individual cars, in ad- 
dition to its proper pro rata share of ail other cars of the railroad com- 
pany's gênerai equipment and car supply. That was a proceeding sole- 
ly between the Fairmont Coal Company and the railroad company, in 
which no other shippers of coal were parties or had any opportunity 
to be heard. Therefore there is nothing in that proceeding to con- 
clude the rights of the relator in the case at bar. 

The other case relied upon by the dejendants is Riverdale Mining 
Company v. Baltimore & Ohio Railroad Comnany, instituted in tbe 
United States Circuit Court for the Southern District of Ohio, in 190fi, 
which was a suit for damages, claiming that the Baltimore & Ohio 
Railroad had discriminated in favor of the Fairmont Coal Company 
against the Riverdale Mining Company, the jilaintifï in that case, in 
the distribution of coal cars, in violation of the interstate commerce 
act. In that case the court instructed the jury that the individual cars 
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belongihg to the Fairmont Coal Company were not to be taken into 
considération in estimating the cars to which com.plainant was enti- 
tled in the distribution among the mines of the Mononga Division. 
There the relator was not a party. While we entertain the greatest 
respect for the rulings of the learned judges who heard thèse cases, 
we do not think that, in a case like the one at bar, in which ail the 
parties in interest hâve been afforded an opportunity to fully présent 
their contentions the rulings in those cases are controUing in the case 
at bar. 

That the proof in this case shows a préférence in favor of the Fair- 
mont Coal Companies and a resulting préjudice to relator growing out 
of such préférence to the Fairmont Companies, does not appear to 
be seriously controverted. When it is shown, as in this instance, that 
the carrier has not supplied the facilities demanded, the burden is upon 
the défendant, in order to exonerate itself from such charge of vmdue 
préférence, to show that it is prorating its cars fairly and equally 
among ail the operators who are similarly situated and engaged in 
transporting freight over its lines. 

It is insisted that the Fairmont Company has large contracts, and 
therefore it must hâve a préférence in cars by which it might keep its 
contracts. This contention is untenable. If this condition of afïairs 
could be pleaded in justification of a discrimination in favor of a par- 
ticular mine owner on the part of the carrier, then the provisions of 
sections 1 and 3 of the act would be without force, and those mine 
owners who were favored by the carrier with an unlimited supply of 
car service would be in a position to go upon the market and solicit 
business with little or no compétition, thereby rendering it impossible 
for the weaker companies to successfuUy compete in the open market 
with their more favored competitors. 

It was earnestly insisted by counsel for défendants below that in a 
case like the one at bar the rule that surrounding circumstances and 
conditions were to be taken into account in determining whether there 
liad been an. undue and unreasonable préférence in the meaning of 
section 3 should control, and that the circumstances and conditions 
shown in this case are such as to justify the défendant in making the 
préférence in question. That the surrounding circumstances and con- 
ditions are to be considered in determining whether there has been an 
vmdue and unreasonable préférence in favor of another particular 
shipper is undoubtedly true ; but in determining that question it neces- 
sarily follows that we should consider the circumstances and condi- 
tions surrounding the shipper, and not those that may happen to sur- 
round the carrier. If this were a case where we were called upon to 
deal with the question of rates as between rival lines, we would bave 
to consider the peculiar conditions and circumstances surrounding the 
carrier ; but that question is not involved in this proceeding. 

We bave carefully considered the cases cited by défendants in sup- 
port of the contention that the court should consider the conditions and 
circumstances surrounding the carrier, and are of opinion that they 
do not apply to this controversy. In none of thèse cases does it ap- 
pear that the question of compétition among shippers was involved,, 
nor does it appear that the circumstances relied vipon to constitute a 
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préférence were similar to those relied upon in this case. At com- 
mon law the carrier is required to furnish to ail shippers, regardiess 
of the question of profit to itself, like facilities without any discrimina- 
tion, and any contract which does net comply with thèse principles 
is void as against public policy. A carrier cannot give a shipper a 
préférence in order that it might profit thereby; neither can it give 
the shipper a préférence in order that the shipper may profit thereby, 
and, when called upon by the individual shipper for full car service, 
the only défense which the carrier can interpose in case of failure to 
comply with the reqluest of the shipper' is that the supply which it has 
furnished is sufficient for normal demands, and that in times of stress 
it has fairly and impartially prorated ail of its car equipment. If it 
should appear in any such case that any particular shipper was given 
préférence in excess in his pro rata share of its cars, then such préf- 
érence would necessarily be an "undue préférence" at common law. 
That portion of the Interstate commerce act which relates to undue 
préférence is declaratory of thfc common law, and, when considered in 
connection therewith, we are forced to the conclusion that any undue 
préférence which is based upon the theory that the préférence is made 
with a view of promoting the interests either of a shipper or a car- 
rier, without due regard to the interests of shippers who are similarly 
situated, is violative of the sections under which this suit was insti- 
tuted. 

We hâve carefully considered the évidence bearing on the ouestions 
raiséd by the assignments of error of the Baltimore & Ohio Railroad 
Company and the Fairmont Company, and are of opinion, for the rea- 
sons herein stated, that the findings of fact by the court below are 
fully justified by the évidence, and that the ruHngs of the court as re- 
spects the questions involved therein, under the circumstances, were 
eminently proper. 

Having disposed of the questions involved in the défendants' writ 
of error, we will now consider those matters assigned as error by the 
relator. 

The court below, in dealing with the question relative to the fuel 
cars of the Baltimore & Ohio Railroad Company and foreign rail- 
road cars, held that they were not to be charged against the com- 
panies using them as a part of the percentage to which they were en- 
titled under the arrangement agreed upon to which référence has here- 
tofore been made. A careful considération of this phase of the ques- 
tion forces us to the conclusion that the fuel cars of the carrier, its 
regular equipment of cars, the cars of other roads sent in for fuel, 
and the private or individual cars of the mining operators should be 
placed absolutely upon the same basis in so far aS the distribution 
of car service by the carrier is concerned. We fail to Understand 
upon what theory the carrier can reheve itself from a charge of dis- 
crimination, when it is shown that such cars are arbitrarily allotted to 
certain mines, and not charged to such mines as a part of the percent- 
age to which they are entitled under the arrangement by which it is 
undertaken to secure a fair distribution of car service among shippers 
on its line. This question has been passed upon by the Interstate Com- 
merce Commission in the case of Railroad Commissioner of Ohio et 
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el. V. Hocking Valley Railway Company (No. 1,008) 13 Interst, Com. 
Rep. 398, in which, among other things, it is said : 

"Défendants are engaged principally In the transportation of coal from 
mines located upon their lines. Certain other ralhvays purcliase tlieir fuel 
supply from coal operators owning mines upon tlie lines bt défendants and 
send their own cars upon thè lines of défendants, consigned to the coal com- 
panies with which railways so sending their cars hâve contracts for fuel sup- 
ply. Certain other coal operators hâve upon the lines of one of the défendants 
leased or so-called 'private' cars, devoted excluslvely to the use of such les- 
sees. During, a part of the year défendants are unable to fumlsh ail of the 
cars deslred by coal operators along their lines, and at such times the avail- 
able cars not specially consigned or restricted as to use are divided among the 
several coal companies according to the capaeities of their several mines. But 
in such distribution the foreign railway fuel cars and the leased or 'private' 
cars are exoluded from considération, and are given to the coal companies to 
which they are consigned or assigned in addition to ttie full share of cars al- 
loted to such mines in the proportionate distribution. Complaint allèges un- 
just discrimination against other coal operators along the lines of défendants, 
in that such distribution of cars and such failure to count the foreign railway 
fuel cars and the leased or 'private' cars glves the coal operators to whom such 
cars are consigned and assigned unwarranted advantage over other operators 
in the mining and marketing of coal. Held, that a carrier should give to own- 
er or lessee of private cars the use of such cars, and should also give to a coal 
Company the foreign railway fuel cars consigned to it, but that such 'private' 
and foreign railway fuel cars should, in the distribution of cars, be counted 
against the cômpany to which delivered, and such company should not be giv- 
en, in addition to such delivery, a share of the System cars, exeept when the 
number of 'private' and foreign railway fuel cars so delivered to it is less 
than its distributive share of the available cars, including System car.s, foreign 
railway fuel cars, and so-called 'private cars,' in wjiich event it should be given 
only so many of the System cars as are necessary, when added to the number 
of private and foreign railway fuel cars assigned to it, to niake up its distribu- 
tive share of the total available cars, including System cars, foreign railway 
fuel cars, and so-called 'private' cars." 

In the case of Logan Coal Co. v. Pennsylvania R. Co. (C. C.) 154 
Fed. 497, Judge Holland, in an opinion handed down July 1, 1907, 
among other things, says : 

"What has been sald in regard to individual cars applies to the use of fuel 
cars, whether they be those of the défendant company or fuel cars of other 
corporations purchasing coal from the relater. They should be treated the 
same as individual cars in the distribution of available cars, and the défend- 
ant company, in its treatment of thèse cars by the order of January 1, 1906, 
in no way that we can see imduly or unreasonably discriminated against the 
relater. This précise question has not heretofore been considered, but the 
question of car distribution to shlppers, Including individual and fuel cars, has 
been before the courts in a number of cases, and the gênerai treud of the dé- 
cisions is to the effect that ail cars, whetlier individual cars or owned by the 
railroad company, or assigned by other railroad companies for fuel, shall be 
treated as an available car equipmont as a whole, distrlbutable pro rata to 
shlppers desiring their use along the Une, upon a basis giving each equal 
faeilities with the other." 

It is mariifest that it was the purpose of Congress to prevent rail- 
road companies from resorting to such means in order to évade the 
requirements of the act, to wit, a fair and equal distribution of faeil- 
ities among shippers similarly situated. In determining as to whether 
there has been an undue and unreasonable préférence in any particular 
instance, the sole question to be considered is as to whether ail the 
cars hauled over the carrier's lines hâve been prorated so as to give 
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each and every shipper on its Unes his .proportionate share of facilities 
to which he is entitled on the basis agreed upon as the means by 
which there should be a fair and equal distribution of suçh car serv- 
ice, ïherefore, when we consider tlie statute, the provisions of whiclr 
are plain and unmistakable, we are impelled to the conclusion that the 
arbitrary allotment of the fuel cars of the company and foreign fuel 
cars is violative of the provisions of the act. Section 1, among other 
things, provides that: 

"Cars shall be fnrnished irrespective of ownersliip or any eontract, express 
or Implied, for tlie use tliereof." 

This makes it the duty of the company to furnish cars, regardless 
of ownership or of any eontract, express or implied. Therefore the 
question as to the ownership of the cars or the purposes for which 
they are used can bave no bearing in this controversy. In other words, 
in a proceeding instituted pursuant to section 23 of the act, it wouid 
not be a good défense for the railroad company to insist that it was us- 
ing a portion of its cars for the purpose of transporting fuel, and was 
therefore unable to give the relator its pro rata share of cars upon the 
basis agreed upon. 

Relator insists that the court below erred in its ruling in relation 
to whaj: is known as the "Curtis Bay premium." The défendant says 
that to encourage a prompt discharge and return of coal cars, and also 
the use of its own tracks at Curtis Bay, the terminal of the railroad, at 
Baltimore, it put in force a rule by which ail shippers or consignors , 
who during the month average not more than five days' détention of 
the cars assigned to them were granted a premium of 50 par cent, ad- 
ditional to their car supply for the next month. It is also insisted that 
this opportunity is open to ail shippers who consign coal to Baltimore 
for water transportation. It is insisted by the relator that, if the road 
desires to bring about a quick unioading and return of cars, it should 
do so by a penalty in the nature of demurrage for delay and that to 
attempt to secure promptness b}' ofïerin,g a premium is in violation of 
the spirit of the act. The method adopted by the railroad company in 
this respect seems to us to be still ànother means by which the carrier 
is enabled to évade the requirements of the act. By this systeni it is 
possible for certain favored companies to secure a large number of 
cars in excess of the amount to which they would be entitled under a 
fair and equal distribution of the same, while, on the other hand, the 
carrier could adopt a plan by which those who are not prompt in mak- 
ing deliveries at that point could be made to pay penalties by demur- 
rage without affecting the car supply one way or the other, and thus, 
without ' inconvenience to the carrier, place ail shippers on equality. 
That this sytem by which premiums are given to those who are prompt 
in making delivery at Curtis Bay can be used so as to give certain 
shippers an undue and unreasonable préférence over those who are 
less fortunate is apparent, and we think constitutes a violation of the 
provisions of the act. 

In determining the number of cars to which the varions companies 
on the line of the Baltimore & Ohio Railroad Comnany are entitled, 
the percentages are based, first, on the capacity of the mine; second, 
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on the previous shipments, the capacity being allowed to count as one 
(1) and the shipments as two (2) in ascertaining the percentages. The 
capacity of each mines is ascertained by a personal inspection by the 
inspector of mines of the Baltimore & Ohio Railroad Company. The 
contention of the relator in regard to this method is as follows : 

"We insist that this method of arrivhig at the percentage of car supply to 
which the several shippers are entitled is unjust and unfair, and discriminâtes 
against the Pitcairn Coal Company in favor of companles which hâve been en- 
gaged in mining coal for a longer period of time than it. For illustration of 
the way in which this System works as against a new mine, take a mine opened 
in 1905, with a physical capacity in January, 1907, when this action was 
brought, rated by the inspector of mines at SCK) tons par day. The average 
daily shipments of the mine during the summer of 1906 were, say, 40 tons per 
day. ïhe average daily shipments during the summer of 1905 were nothing. 
Under this System you add the physical capacity, 500 tons, to the average daily 
shipments for 1906, 40 tons, and then add the average shipments of 1905, notli- 
ing. which niakes a total of 540 tons. This is divided by three, which gives the 
rating of the mine at 180 tons per day ; and the percentage tliat tliis rating 
of 180 tons per day is of the total rating of tlie district in the sanie way is 
the percentage of cats to which such mine is entitled." 

The court below, in passing upon this subject, said: 

"I camiot flnd any uufairness in the method of rating complnined of." 

This method is comparatively new, having gone into effect in Janu- 
ary, 1903. The witness, Mr. R. M. Hite, who, testified that he had 
been in the coal business ail his life, and who is now engaged in min- 
ing at Kingmont, having operated that mine since 1891, bearing on 
this point, testified as follows : 

"I don't think previous shipments are a proper élément to take into consid- 
ération in arriving at the percentage of equipment to whicli a mine is entitled. 
Tbere are many reasons why. In the first place, take a small acreage of coal. 
say 50 to 100, and a man opens a mine with 50.000 tonnage capacity, and tUey 
rate it on previous shipments, and they get to working it for a year, and that 
reduees the capacity, as the coal begius to run out and the working places will 
run ofC ; and, when it comos to rating it on a capacity liasis, they would reduce 
that amount on account of the number of working places being reduced. In 
the System of taliing into considération the previous shipments thero would be 
a decided advantage in favor of an old mine, or a mine that was developed as 
against one that was beginni)ig to be developed. Of course, the new mine has 
no shipments to commence with, and the natural efïect in times of great de- 
mands for coal is to limit the supply, and they get a large supply from the old 
mines." 

In discussing this question, Mr. Arthur Haie, gênerai superintendent 
of transportation of the Baltimore & Ohio Railroad, says : 

"Supposing we take a new. mine, whose production is .5.000 tons the flrst 
year, and then corne to rate that mine along with others, alongside of an older 
mine whieii has produced 20,000 two years before, and 20,000 the year im- 
mediately preceding the day of rating, the new mine only gets as its éléments 
one year's shipments, because there bave been none the second year. The older 
mine gets the two years' shipments. That opérâtes against the newer mine, 
The \A-liole effect of tliat is disadvantageous to the new mine. We take past 
shiiiments. and give that a .valuation of twice the value of the actual physical 
l>ower to get out coal, because the physical capacity usually exceeds the aver- 
age ontput so mnch that, if you only take one year, it gives the capacity an 
uiHlne iwominence — it becomes of very much more importance than previous 
sliipments." 

1G5 F.— 9 
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In the case of United States ex rel. Kingwood Coal Co. v. W. Va. 
No. R. R. Co. (C. C.) 125 Fed. 355, Judge Goff, in a very able and 
exhaustive opinion on this subject, in discussing the proper rule to be 
observed in working eut the most désirable basis for securing a fair 
distribution of railroad cars to the mine owners, sàys: 

"I am of the opinion that iu reactting a proper basls for the distribution of 
railroad cars it is necessary that an Impartial and intelligent study of the 
capaelty of the différent mines be made by compétent and disinterested experts, 
whose duty is should be to catefully examine into the différent éléments tliat 
are essentlally f actors in the finding of the daily output of the respective mines 
which are to share in the allotment. Among the matters to be investigated 
are the following: The working places, the number of mine cars and their ca- 
pacity, the switch and tipple effieiency, the number and character of the min- 
Ing machines in use, the hauling System and the power used, the number of 
miners and other employés, the mine openings, and the miners' houses. No 
one of thèse various and essential éléments can safely be said to be absolutely 
controlling, though llkely the most important of them ail are the real working 
places, the available points at which coal can be profltably mined. At each 
true working place a certain quantity of coal, to be determined by the thick- 
ness of the seam and conditions peculiar to the différent coal fields, can be 
excavated and removed during stated perlods of time; and so it foUows that, 
if other essentials are adéquate, the daily output of a mine can be computed 
by the number of Its available working places." 

Under the présent method of a.scertaining the percentage of cars 
to which the shipper is entitled, those shippers who are just beginning 
to develop their property are placed at a great disadvantage, and owing 
to which it is well-nigh impossible for a shipper thus situated to secure 
a siifficient allotment of cars as to enable him to dispose of the product 
of his mine in such quantities to secure anything like a substantial 
developm-ent of his property. Therefore we are of opinion that such 
System of coal mine rating is unfair and inéquitable to new mines 
located along the line of this railroad company, where there are a num- 
ber of old and established mines. To hold otherwise would be to 
give the Fairmont Coal Company and other favored companies an 
undue and unreasonable préférence, which, as we hâve heretofore stat- 
ed, is forbidden by the act, and we are therefore of opinion that the 
court below erred in rulirig that this particular method was a fair and 
reasonable one. We think the true rule as to the basis for the distribu- 
tion of cars is correctly stated by Judge Goff in the case of United 
States ex rel. Kingwood Coal Co. v. W. Va. No. R. R. Co., supra, and 
that, in determining the percentage of cars to which each mine is en- 
titled, the railroad company shotild be guided solely by the physicaf 
capacity of the mine to furnish coal for shipment. 

It is further insisted by the relator that the court below erred in 
its ruling in respect to the distribution of cars for the Cumberland & 
Pennsylvania Railroad. It contends that the allotment of coal cars 
by the Baltimore & Ohio Railroad from its equipment before they 
reached the Monongah Division of the West Virginia & Pittsburg 
Railroad, operated by the Baltimore & Ghio Railroad, to the Cum- 
berland & Pennsylvania Railroad at its junction with the Baltimore & 
Ohio Railroad, at Cumberland, thus preventing such cars from com- 
ing to the Monongah Division, gives an undue advantage to the ship-^ 
pers on the Cumberland & Pennsylvania Railroad, to the préjudice 
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of the shippers on the Monongah Division, where there is a shcrtage 
of coal cars. The court below heard ail the évidence bearing on this 
question, and after considering the same, among other things, said: 

"ïhe coal trafflc on the Baltimore & Ohio Rallroad began in 1843, and until 
1855 was ail from tlie Ciimberland région, and from mines none of whicli were 
located on the Baltimore & Ohio Railroad, but were reached by latéral roads 
from the mines to the Baltimore & Ohio Railroad at Cumberland and Pied- 
mont. Several of thèse latéral roads became incorporated in the Cumberland 
& Pennsylvania Railroad, which practically is a eombination and extension of 
the latéral roads to which, for half a century, the Baltimore & Ohio Railroad 
has been supplying equipment, and by which the coal trafflc, which is its most 
important business, was started, and has been built up. It cannot be maiutain- 
ed that ïair treatment to the new coal mines of the Fairmont région, which 
are on the Unes of the Baltimore & Ohio Railroad, requires that the old es- 
tablished mines on thèse latéral feeders shall be deprived of the equipment 
which for half a century has been furnished them, and was being furnished 
when the relator began operating its mine. The equipment furnished is based 
on the number of cars the Cumberland & Pittsburg Railroad has had in pre- 
vlous years, and there is no sufficient évidence to show that it is an unfair al- 
lotment and works an unjust discrimination against the relator." 

The relator insists that the ruling of the court below, to the effect 
that the Cumberland & Pennsylvania Railroad Company is a latéral 
branch of the Baltimore & Ohio Railroad, is erroneous, and further 
insists that, even if the court below was correct in its ruling in this 
respect, it is not entitled to claim a supply of the Baltimore & Ohio 
cars under that portion of the fîrst section of the Interstate commerce 
act which relates to latéral or branch lines of railroads. The provision 
in question reads as foUows : 

"Any common carrier subject to the provisions of this act, upon application 
of any latéral branch Une of railroad, or of any shipper tendering Interstate 
trafflc for transportation, shall eonstruct, maintain and operate tipon reason- 
able terms a switch connection with any such latéral branch line of railroad. 
or private slde track which may be constructed to connect wIth its rallroad, 
where such connection is reasonably practicable and can be put in with safety 
and will furnish sufficient business to justify the construction and maintenance 
of the same ; and shall furnish cars for the movement of such trafflc to the best 
of its ability without discrimination in favor of or against any such shipper." 

We hâve carefully considered this clause of the act, and are of opin- 
ion that it is intended thereby to provide that a shipper located on a 
branch or latéral line shall be furnished cars without discrimination 
either in favor of or again.st such shipper. To hold otherwise would be 
manifestly unjust to those shippers who do not happen to own mines 
along the main line of any particular road. It was undoubtedly the pur- 
pose of Congress in the enactment of this clause to secure for shippers 
located on branch or latéral lines the same kind of treatment that is 
accorded to those whose mines are located on the main line of the 
carrier, and, as we hâve heretofore said, we think the court's ruling to 
the effect that this is a branch or latéral line of the Baltimore & Ohio 
Railroad is proper, in view of the testimony bearing on that subject. 
However, when we corne to consider the allotment of cars by the 
Baltimore & Ohio Railroad Company to the Cumberland & Pennsyl- 
vania Railroad Company, we are of opinion that such allotment should 
be made on the same basis by which the Baltimore & Ohio Railroad is 
required to allot cars to its own shippers. We do not understand upon 
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what theory the System now in vogue, by which cars are allotted to 
thèse branch or latéral Unes of road, can be sustained. Therefore \ve 
think that the Baltimore & Ohio Railroad Company by the provisions 
of the interstate commerce act is required to furnish cars to the Cum- 
berland & Pennsylvania Railroad for the use of shippers on said road, 
but in doing so, due regard should be had to the System by which the 
Baltimore & Ohio Railroad Company distributes its car service to the 
patrons along its lines. Having indicated our vievi's as to the proper 
System which should be adopted by the railroad company in the dis- 
tribution of cars among the shippers on its line, we do not deem it 
necessary in this connection to discuss the matter further than to say 
that the distribution of car service on this line should be in accordance 
vvith the views which we hâve already expressed ou' that subject. 

It has been earnestly insisted by counsel for défendants that to re- 
quire the railroad company to charge individual cars, as well as fuel 
and foreign cars, as a part of the percentage to which a particular ship- 
per may be entitled, would be a great injustice to the mine owners. 
This may be true; but we are called upon to construe the law as we 
find it, and the court has no power to alter or change the law in that 
respect, and, so long as the law remains as it now is, we must place that 
construction upon it which will give full force and efïect to the intent 
and purpose for which it was enacted. 

For the reasons hereinbefore stated, the judgment of the Circuit 
Court, in so far as it relates to the questions raised by défendants' writ 
of error, is affirmed, and the judgment of the court on the questions 
raised by the relator's writ of error is reversed, in so far as it relates 
to fuel cars, foreign fuel cars, the method of arriving at the capacity 
of a mine for car distribution, and the fixing of the percentage of cars 
to which each mine is entitled, and the Curtis Bay premiums. The 
judgment of the court to the effect that the Cumberland & Pennsyl- 
vania Railroad is a branch or latéral line of the Baltimore & Ohio 
Railroad Company, and entitled to its proportionate share of cars, is 
affirmed ; but the judgment of the court to the effect that the method 
of car distribution on said latéral or branch line is correct is reversed. 
The case will be remanded to the Circuit Court, with instructions to 
proceed in accordance with the views herein expressed. 

Remanded. 

McDOWEIvL, District Judge, dissents. 
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UNITED GRAIN CO. v. SOUTH CHICAGO ELEVATOR CO. 

(Circuit Court of Appeals, Seventh Circuit. July 22, 1908.) 

Nos. 1,456, 1,458. 

1. Appbal and Erkok (g 846*)— Eevtew— Action Teied Witiiout Jury. 

On review of a Judgment in an action at law tried by tlie court wittiout 
a jury, tlie law of the case must be determiued from a finding by the 
trial court of ultimate facts in issue, and in the absence of such flnding 

•For other cases see same topic & § wximber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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an ultlma'te fact cannot be supplied by the appellate court from évidence 
recited in ttie flndings or findlngs of tacts wliicli are merely evidential in 
cliaracter. 

[Ed. Note. — For otlier cases, see Appeal and Error, Dec. Dig. § 84G.*] 

2. CONTBACTS (§ 9*)— REQUISITES AND SUFFICIENCY— TiMB OF COMMENCEMENT. 

Plaintiff, an elevator company, and défendant, a company dealing In 
grain, after correspondence, met and agreed on a mémorandum for a 
contract that plaintiff sliouid store and handle in Its elevators for one 
year grain delivered by défendant, to be not less than 5,000,000 busliels, 
at one-lialf cent per busliel. A few days later défendant commeuced de- 
livering grain, and for a year plaintifC continued to receive, store, and 
handle the same, with the understanding by both parties that it was 
done under the contract ; plaintiff renderlng bills at one-haif cent per bushel 
from time to time, which were paid by défendant A short time after the 
deliverles commenced the parties again met and agreed that a formai 
contract was not necessary, as they were then dolng business under the. 
contract, the terms of whlch were sufficiently shown by the corres- 
pondence and mémorandum. During the year plaintiff reserved storage 
room for the full quantity of grain called for by the contract, but a 
smaller quantity only was delivered. Held, that the correspondence and 
mémorandum contained ail of the requisites of a complète contract, and 
that, in view of the fact that they were adopted as such after perform- 
ance had been entered upon, it was immaterial that the parties did not 
therein flx any particular day on which the contract should go into efCect. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. § 9.*] 

In Error to the Circuit Court of the United . States for the Eastern 
Division of the Northern District of Illinois. 

The plaintiff below, South Chicago Elevator Company, sued United Grain 
Company in assumpslt, and recovered judgment in the Circuit Court, on spé- 
cial flndings of fact by the trial court (a Jury being waived), in favor of the 
plaintiff for the principal sum of $6,042.01. Review of such judgment is 
sought by each party under thèse writs of error, with No. 1,4.56 prosecuted by 
the plaintiff below, and No. 1,458 prosecuted i)y the défendant as a cross- 
writ ; the plaintiff complaining of error in the conclusion of law against re- 
covery upon express contract, and the défendant challenging the sufSciency 
of the flndings of fact to support any recovery. The suit was brought to 
recover an alleged balance of $15,065.67 as due upon contract for handllng 
and storage of grain for the défendant in the plaintiff's elevator, with a déc- 
laration consisting of the common counts and flve spécial counts, to which the 
défendant filed pleas of gênerai issue. The flndings of the trial court, desig- 
nated as "spécial flndings of fact," are not limitod to statements of ultimate 
facts, but set out correspondence and other récitals of évidence which enter 
therein. Such flndings as are deemed material are suflîcientiy stated in the 
opinion. 

The conclusions of law upon the facts found are thus stated by the trial 
court: 

"(1) The court concludes, as a matter of law from the foi-egoing flndings of 
fact, that no contract or agreement was entered into between the parties in 
the manner and form as alleged in any of the several spécial counts of the 
plaintiff's déclaration. 

"(2) The court having concluded as a matter of law that no express con- 
tract existed between the parties, for the reason that they did not agrée upon 
a particular day when the plaintiff was to begin the élévation of 2,500,000 
bushels of grain for the défendant, yet the plaintiff having elevated for the 
défendant, at its request, 2,119,957 bushels of grain during the year beginning 
September 12, 1904, and ending September 12, 1905, and both parties believing 
they had an express contract, although lacking the question of time when the 
same was to begin, the plaintiff is entitled to a reasonable compensation for 
the services performed, whlch the court finds to be three-fourths of a cent 

*For other cases see s&me topic & § numbeb in Dee. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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per bushel, amounting to $15,899.61, and while It rendered bills from time to 
time at one-half cent per bushel, whlch were paid by the défendant, tlie same 
amounting to $9,957.60, judgment vvill be entered by the clerk for $6,042.01, 
with 5 per cent. Interest thereon, from the 19th day of Oetober, 1905." 

On behalf of the plaintlff a ruiing was requested in its favor that "the 
plaintiff was entitled to a judgment upon the spécial flndings of fact in the 
sum of $15,065.67" and interest, and upon déniai thereof .iudgment was directed 
and entered in conformity with the conclusions above stated. 

W. S. Oppenheim, for South Chicago Elevator Co. 
Robert J. Cary, for United Grain Co. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
plaintiff, South Chicago Elevator Company, contends that facts are 
found and settled by the trial court which establish both the existence 
of express contract obligations between the parties, within one or the 
other spécial count of the déclaration, and liability of the défendant 
thereunder for the principal sum of $15,065.67. Error is assigned for 
that cause under its writ, No. 1,456, and, if the findings are conclusive 
of such obligations under an express contract within the issues, the 
judgment must be reversed, as the recovery is not in conformity with 
either issue upon express contract and rests alone upon a quantum 
meruit finding. The sufficiency and efifect of the findings of fact, 
under the issues, are the only questions arising for solution under this 
writ of error (No. 1,456); and, in the event of sufîSciency in the facts 
found to establish express contract liability, no questions raised by 
the défendant under its cross-writ of error, No. 1,458, require con- 
sidération. 

The controversy arises over thèse undisputed facts: Plaintifï cor- 
poration, operating elevators at Chicago, handled and stored for the 
défendant corporation ail grain tendered by the défendant, amounting 
to 3,119,957 bushels 48 pounds, during a period of 12 months, com- 
mencing September 12, 1904, under a supposed contract to receive and 
handle during the year a minimum amount of 5,000,000 bushels, at 
one-half cent per bushel. Bills were rendered from time to time, at 
that rate, for the grain received, and the défendant paid thereupon 
the aggregate sum of $9.957.60. The plaintiiï provided storage room 
and means to handle 5,000,000 bushels, as contemplated, and at the 
close of the year demanded pavment by the défendant of $15,065.67, 
as the amount due under the alleged contract, after crediting the pay- 
ments so made, for which recovery is sought under the déclaration, 
consisting of the common counts and spécial counts upon the alleged 
agreement. Although the défendant filed pleas of gênerai issue, it 
clearly appears, as stated in the brief and argument submitted hère on 
its behalf, that: 

"Tlie issue made between the parties at the trial of the cause w.ts whether 
any contract had been entered into between the parties, in accordance with 
any one of the spécial counts." 

The case was heard by the trial court, without a jury, and its find- 
ings of fact are spécial — including the circumstances and written évi- 
dence comprising the alleged contract — with conclusions of law stated 
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thereupon, substantially, that "no express contract existed between the 
parties, for the reason that they did not agrée upon a particular day 
when the plaintîff was to begin the élévation" of grain for the de- 
fendant, and that the plaintiff is entitled to "a reasonable compensa- 
tion for the service performed," fixed at three-fourths of a cent per 
bushel, amounting (after déduction for payments) to $6,043.01. 

The question, therefore, whether the service was performed under 
and pursuant to express contract, binding between the parties, must be 
ascertained from thèse findings of fact. For the purpose of review, the 
rule is well settled that the law of the case must be determined from a 
finding by the trial court of ultimate facts in issue — its "finding of the 
propositions of fact which the évidence establishes, and not the évi- 
dence on which thèse ultimate facts are supposed to rest." Norris v. 
Jackson, 9 Wall. 135, 137, 19 L. Ed. 608 ; 7 Notes U. S. Rep. 148 ; 
Wilson V. Merchants' Loan & Trust Co., 183 U. S. 121, 137, 32 Sup. 
Ct. 55, 46 L. Ed. 113. So any inferences of fact to establish an ulti- 
mate fact in issue cannot be supplied by this court from évidence re- 
cited in the findings of facts which are merely evidential in character 
and not final, in the absence of a finding by the trial court of the 
ultimate fact. We are of opinion, however, that the facts upon the 
issue under considération are settled by the findings within the fore- 
going rule. Written communications between the parties are set 
out therein, bearing date from August 37 to September 6, 1904, which 
contain their respective negotiations and propositions for handling 
and storing grain for a year, with acceptance by the plaintiff of the 
defendant's proposition, thus stated in the plaintifï's letter of Sep- 
tember 6th : 

"We therefore aecept your proposition to handle your grain at one-half 
cent per busliel, ttie minimum amoiuit to be liandled during the year to be 
5,000,000 bushels. We sliould be glad to commence business with you at your 
earliest convenience." 

Thereupon it is distinctly stated and found, in substance, that the 
parties met personally, prior to September 6th, and arranged for a 
subséquent meeting to settle the terms of a contract, and within 10 
days after that day met and "agreed upon the following mémorandum 
of agreement, which they at the same time and place agreed should 
be subsequently put into a formai written contract," setting out the 
mémorandum, which contains minor provisions for service not in 
controversy, and fixes "one-half of a cent per bushel" to be paid for 
élévation of the grain and 5,000,000 bushels as the minimum amount 
to be handled in the year. The meaning of thèse provisions in mém- 
orandum and letter is not only clear, but uncontroverted. It is further 
stated and found that the principals met in December, 1904, and that 
"it was then agreed between them, acting for the parties to this suit, 
that it was unnecessary to reduce the agreement to a formai written 
contract, as they were doing business under the contract and had an 
abundance of letters and mémorandum to show what had been agreed 
upon; * * * that shortly after the receipt of the letter" of Sep- 
tember 6th, above mentioned, the défendant proceeded to deliver the 
grain in question, "and on the 13th day of September, 1904, the plain- 
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tîff began" its service under the alleged agreement, and so continued 
"for the whole period of 12 months" ; and "that both the plaintifï and 
the défendant beheved a contract existed between them, which con- 
tract was evidenced by letters and memoranda" set forth. 

The facts thus found are the ultimate facts under the issue, whether 
an express contract existed between the parties — net merely evidential 
facts, which leave an inference of fact to be determined, as contended 
on behalf of the défendant — and are thus plainly distinguishable from 
the findings involved in Wilson v. Merchants' Loan & Trust Co., 
supra, cited and discussed in the brief for the défendant. They set- 
tle, as we beheve, (a) that ail terms of the proposed contract for de- 
livery and storage of the grain in question are set forth in thèse let- 
ters and written mémorandum; (b) that the parties met and agreed 
thereupon as their contract; and (c) that the plaintiff's service in suit 
was in performance thereof. With facts so found, the only déduc- 
tions to be drawn under that issue were conclusions of law, either as 
to the validity of the agreement or interprétation of the written in- 
struments thus agreed upon. The findings, however, further recite 
written communications between the parties, during October, 1904, 
when storage was in progress, which we omit from the foregoing 
summary of the contract provisions as found, for the reason that they 
do not enter into or affect the terms of service found to be agreed 
upon. They are obviously included in the findings to make complète 
and definite the statement of the subséquent (December) agreement 
of the parties, as found, to let their "letters and memoranda show 
what had been agreed upon," and not "reduce the agreement to a for- 
mal written contract." Thus the October communications are made 
part of the written instruments tendered by the parties as forming 
their contract, for construction in conformity with their légal import 
as an entirety, with no inference of fact unsettled. 

It is contended, on behalf of the défendant, that one of the letters 
referred to, written by the défendant October léth, proposes terms to 
be "embodied in the contract" which differ in some particulars from 
the mémorandum of terms agreed upon in September, and (in effect) 
that it is not expressly found v^'hether this subséquent proposai was or 
was not agreed upon, thus leaving the actual terms uncertain. But 
this contention is without force, as we believe, under the above-men- 
tioned express finding that both parties theretofore agreed upon the 
September mémorandum as containing the contract terms for perform- 
ance, and proceeded accordingly. So neither party could introduce 
change in such terms, nor create uncertainty in the contract, by bis 
subséquent request or suggestion thereof, vvàthout consent of the oth- 
er party — ^laying aside any qiiestion of nevi' considération — and, with 
no finding of express or implied consent to the new terms proposed bv 
the défendant, such proposai is without légal effect in ascertaining 
the contract terms upon which the parties agreed, as found by the 
court. 

The issues of fact, therefore, upon which the controversy hinges 
are settled by thèse findings, establishing as well the intended contract 
terms within the spécial counts of plaintiff's déclaration, and the fact 
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that the parties mutually agreed thereupon, as their contract for eleva- 
tor service for a year; moreover, that botli proceeded in performance 
thereof upon the understanding that such was their contract. The 
further inquiries remained : (a) Whether such agreement of the par- 
ties became obligatory as their contract; and, if so, (b) what were 
those obligations — questions of law, purely, and not of fact, under 
such findings. As the terms so fonnd are plain and unambiguous, 
with no question of interprétation raised, the ultimate question for 
solution is whether the trial court erred in its conclusion of law "that 
no express contract existed between the parties, for the reason that 
they did not agrée upon a particular day when" élévation of grain 
was to begin. The fact that neither letters nor mémorandum recited 
in the findings state any date for commencing delivery or storage is 
both obvions upon their face and stated as a finding of fact; and this 
conclusion of law rests upon the foUovving statements at the close of 
the findings of fact : 

"(IG) That no spécifie day was agreed upon by the parties wliereou was to 
begin the élévation and storage of grain at said Elevator O. 

"(17) ïhat the uiinds of the parties did not meet on the question of time 
as to when the year was to begin." 

It does not appear upon what theory or provision of law this fact of 
omission to specify the day of commencing opérations was deemed by 
the trial court either material under the agreement found or cause for 
its conclusion of law thereupon. That both finding and conclusion 
refer alone to such omission in the written évidence of terms, which 
preceded the commencement of deliveries and service thereunder, is 
unmistakable ; and we believe the effect of the oral agreements subse- 
quently made, as found, must hâve been. overlooked in any view of 
the requisites for validity of the contract which may hâve been en- 
tertained. The contention of counsel in support of the conclusions 
of law, that the foregoing findings. (16 and 17) must be accepted as 
décisive that the "minds of the parties did not meet" upon the terms 
of a contract, notwithstanding the oral agreements expressly found, 
is plainly untenable, as we believe. 

The reviewable question of law arises, therefore, whether the fail- 
ure to specify a day for commencing performance before entering up- 
on the service leaves no express contract between the parties under 
the established facts. Those facts are that there was no agreement 
upon a contract — no meeting of minds upon the terms — under the let- 
ters and mémorandum alone, that the parties agreed upon the terms 
of service therein proposed in subséquent oral agreements, and that, 
when so concluded, each party had entered upon performance of 
such terms, and they mutually agreed that no "formai written con- 
tract" was necessary, "as they were doing business" under such writ- 
ten terms. The preliminary writings were thus adopted as évidence 
of contract terms ; but no express contract arose until their oral agree- 
ments were reached. As the time from which the contract was to 
run was then fixed, by previously commencing service (September 
12th), no spécification was needful, either written or oral, to make 
the agreement effective as a contract for the year thus defined. We 
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are of opinion, accordingly, that the findings of failure to specify' such 
date are immaterial, and that the judgment must be reversed. 

The facts found by the trial court, however, establish, not only the 
existence of a contract, but complète performance by the plaintiff 
of ail its terms to be performed on its part. While the défendant de- 
livered less than half the 5,000,000 bushels of grain for which éléva- 
tion and storage was required under the contract, it is expressly found 
that storage room was reserved from other use in the plaintifif's ele- 
vator which provided for storage of the entire amount côntracted for 
during the year, and (in efïect) that its expenses necessarily incurred 
therein were the same for handling the amount of grain actually elevat- 
ed and stored as would hâve been required for the entire 5,000,000 bus- 
hels so provided for, Thus ail issues of fact are determined to author- 
ize recovery by the plaintifï for such performance of the contract as an 
entirety, and to fix the amount recoverable therefor — namely, the prin- 
cipal sum of $15,065.67, as the balance of contract price found to be 
unpaid. If the trial court is satisfied, however, upon application for 
further hearing on the question of damages alone, that testimony ten- 
dered on that behalf may require correction of thèse findings as to 
élévation expenses, tending to reduce substantially the amount re- 
coverable, testimony thereupon may be heard and supplemental find- 
ings be made in respect thereof, and of the amount of damages re- 
coverable accordingly, within the foregoing rule. 

The judgment is reversed, therefore, and the case remanded to 
the Circuit Court, with direction to enter judgment upon its findings 
of fact, in conformity with the foregoing opinion. 



BOX V. POSTAL TELEGRAPH-CABLE CO. 

(Circuit Court o£ Api)eals, Piftli Circuit. Oftober 5, 1908. Eelieariiig Denied 

December 15, 1908.) 

No. 1,G46. 

1. TeLEQHAPIIS and TELEPHONES (§ 54*)— DELAT IN TRANSMISSION OF MESSAGE 

—Limitation of Liability. 

A ijrovision printed on a télégraphie message blank that "to guard 
against mistaltes or delays the sender of a message should order it repeat- 
ed; that is, telegraphed baclî to the originating office for comparison," and 
that unless so repeated the coinpany shall not be iiable for "inistalîes or 
delays in the transmission or dellvery or for iiondelivery" beyond the 
amount received, is a reasonable and valid part of the contract made when 
a message is delivered for transmission on such blank ; but it does not 
relieve the company from the duty to send an unrepeated message with 
reasonable promptness, nor from liability for damage caused by négligent 
delay in transmission alone, and which could not hâve been prevented by 
repeating It. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 43 ; Dec. Dig. § 54.*] 

2. Télegbaphs and Téléphones (§ 73*)— Delay in Transmission op Message 

— Action for Damages. 

Plaintiff delivered a message to défendant telegraph company for trans- 
mission at 6 p. m., explainlng to thé agent that it was of great importance 

■•For other casea see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



BOX V. POSTAL TELEGRAPH-CABLE CD. 139 

and imist be delivered before 12 o'cloek to save a contract for a purchase 
of property, the option on which would expire at that time. He gave the 
agent bis telepliouo number, whicU was iudorsed on the message, aud rè- 
quested to be uotified when the message had been delivered. At 8 o'cloek 
he called up the office and was informed that the message had been de- 
livered. In fact, it was not sent uutil the next morning, when the option 
had expired, défendant ciainilng that its office at the point of delivery 
had been tlosed before the message could be sent, but the évidence on tliat 
question was not conclusive. ïhere were other means of communication 
between the two places. HeM, in an action to roeover damages, that the 
évidence was such as to require the submission of the case to the jury, 
and that the direction of a verdict for défendant was error. 

[Ed. Note. — For other cases, see ïelegraphs and Téléphones, Cent. Dig. 
§ 76; Dec. Dig. § 73.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

T. B. Watkins (Stone & Sivley, of counsel), for plaintiff in error. 
Wm. C. Dufour, H. Génères Dufour, and Henry Mooney (D. A. 
Scott, of counsel), for défendant in error. 

Before FARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

SHELBY, Circuit Judge. C. B. Box brought this suit against the 
Postal Telegraph-Cable Company for $20,000 damages alleged to hâve 
resulted from delay in the transmission and delivery of a message. 

On October 13, 1905, Earl Brewer signed and delivered to the plain- 
tiff in error, who will hereafter be called the plaintiff, an option on 
stock held by Brewer in the Dixie Cotton Company and on notes of 
the Company for $7,500. The Dixie Cotton Company was a corpora- 
tion owning land improved and equipped for planting. The notes 
held by Brewer were secured by a mortgage on the property, and, to- 
gether with the stock, represented Brewer's interest in the property of 
the Dixie Cotton Company. The option, by its written terms, expired 
on Monday, October 16th, at 12 o'cloek p. m. On that day, the plain- 
tif! sent the following telegram to Brewer: 

"Memphis, Tenn., October 16, 1905. 
"Earl Brewer, Fïiar's Point, Miss.: 

"Will you extend option until Saturday. Wire answer. C. B. Box." 

Brewer did not wire answer, as requested, but answered by télé- 
phone that he would not extend the option, and that unless it was ac- 
cepted by 13 o'cloek that night he would not sell. For the purpose of 
closing the contract, the plaintiff, about 6 o'cloek p. m., delivered the 
following telegram to the agent of the défendant in error (hereafter 
called the défendant), whose duty it was to receive messages: 

"Oct. IG, 1905. 
"To Earl Brewer, Friar's Point, Miss.; 
"I will buy your interest in farm price nanied option. C. B. Box." 

On the message was printed a request to send it, and a statement 
that it was to be sent subject to certain conditions that appear on the 
blank forms used by the défendant Company. So far as it is material, 
the conditions will be quoted later. The plaintiff explained to the de- 

•For other cases see same topic & § numbek va. Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fendant's agent who received the telegram at îts MempTiis office that 
its delivery to Brewer before 13 o'clock that night was important, and 
that it would cause plaintiff a loss of $12,500 if it was not delivered. 
The defendant's agent at Memphis attempted to send the message that 
evening, but could not do so, because, it appears, that at the time the 
attempt was made no operator was in the office at Friar's Point. The 
plaintiff left his téléphone number with the defendant's agent who re- 
ceived the message, and requested that notice be given him when the 
message was delivered. No notice was given the plaintiff of the fail- 
ure to transmit the message. The plaintiff made inquiry by téléphone 
at the defendant's Memphis office at 8 o'clock p. m., and was told by 
some one answering the call that the message had been delivered. 
This was not true. But the message was transmitted and delivered 
to Brewer the next morning about 9 o'clock, after the option had ex- 
pired. Brewer replied by telegram as follows: 

"Friar's Point, Miss., 17tli Oct 
B. Box, Care W. K. Burton & Oo., Memphis, Tenn.: 
"Your telegram received 9 o'clock this morning came toc late. I had made 
other arrangements. Earl Brewer." 

While there was confîict on the subject, the évidence on the part 
of the plaintiff tended to show that he was damaged $13,500 on ac- 
count of his failure to close the trade by accepting the option before 
it expired. There was much évidence offered on both sides, material 
portions of which will be quoted hereafter. The trial court directed 
a verdict for the défendant. 

The iîrst and main contention in défense of the action of the trial 
court is that the plaintiff failed to hâve the message rèpeated, and that 
his right of action is barred by the following part of the contract 
printed on the back of the telegram : 

"To guard agalnst mistakes or delays, the sender of a message should order 
It rei)eated ; that is, telegraphed back to the originating ofBce for comparison. 
For ttiis, one-half of tbê regular rate is charged in addition. It is agreed be- 
tween the sender of the message written on the face hereof and the Postal 
Telegraph-Cable Company that said company shall not be liable for mistakes 
or delays In the transmission or delivery, or for non-dellvery, of any mire- 
peated message, beyond the amount received for sending the same." 

The défendant made a tender of $1 to cover the amount received 
by it from the plaintiff. 

Primrose v. W. U. Tel. Co., 154 U. S. 1, 14 Sup. Ct. 1098, 38 L. 
Ed. 883, is relied on as sustaining this défense. That case was a suit 
brought by the sender of a cipher unrepeated message. The message 
was not transmitted as delivered to the company. A material word 
in the cipher was omitted, another word with a différent meaning be- 
ing substituted, which caused the plaintiff to be damaged. It was ap- 
parent from the record in that case that if the plaintiff had paid the 
additional charge to secure the répétition of the message the damage 
to him would not hâve occurred. The court held that the rule in ques- 
tion was reasonable and valid, and that the plaintiff, having failed to 
hâve the message rèpeated, could not recover. This case settles the 
validity and binding effect of the rule in question, and is an answer 
in this court to ail authorities cited which hold that the rule is void as 
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against public policy. The question we hâve to deal with is whether 
or not the case before us cornes within the control of the rule. 

The rule is not intended to secure a timely effort to send the mes- 
sage, but to make more certain its accurate transmission. The com- 
pany is under obligation to send the message with reasonable prompt- 
ness for the regular rate when it receives such rate and accepts the 
message. It could not, for example, willfuUy or negligently fail to 
send, or unreasonably delay the sending or attempting to send, the 
message, and défend on the plea that only the regular rate was paid 
and not the additional fee for répétition. The first lines of the rule 
show its meaning plainly : 

"To guard against mistakes or delays, the sender of the message should 
order It repeated; that Is, telegraphed back to the orlginating office for com- 
parison." 

The message must, of course, be sent before it can be repeated; it 
must be sent and repeated before any comparison could be made. Al- 
though the régulation purports to be made to guard against mistakes 
or delays, it should be construed to refer to such mistakes and delays 
as could be corrected or avoided by répétition and comparison ; other- 
wise, a delay caused by the conduct of the company in negligently fail- 
ing to send or to attempt to send the message would corne within the 
rule. And it is held that it does not apply where "no effort was made 
to put the message on its transit." Birney v. N. Y. & W. P. Tel. Co., 
18 Md. 341, 81 Am. Dec. 607. It is difhcult to believe that this stipu- 
lation was intended by the parties to be applicable to a case in which 
the conduct of the company made it impossible for the message to be 
repeated. We believe it would be wholly unjust and not within the 
intention of the contracting parties to permit this rule to exonerate 
the company from liability for a failure which, like the one hère 
charged, would not hâve been prevented by repeating the message. 
Jones on Telegraph & Téléphone Companies, § 379 ; 2 Thompson on 
Négligence, § 2424, and cases there cited ; W. U. Tel. Co. v. Hender- 
son, 89 Ala. 510, 520, 7 South. 419, 18 Am. St. Rep. 148; W. U. 
Tel. Co. v. Broesche, 72 Tex. 654, 10 S. W. 734, 13 Am. St. Rep. 
843 ; Barnes v. W. U. Tel. Co., 24 Nev. 125, 50 Pac. 438, 77 Am. St. 
Rep. 791. 

In W. U. Tel. Co. v. James, 162 U. S. 650, 16 Sup. Ct. 934, 40 L. 
Ed. 1105 the court reaffirmed the doctrine of the Primrose Case, and, 
at page 663, observed, in refusing to apply the régulation in question, 
that "there was no mistake in the transmission of the message, and 
there was no breach of the agreement." 

The message in the case at bar was delivered to the company about 
6 o'clock p. m. on Octobcr 16th, and it was not transmitted till the 
next morning. It was correctly sent and received. Its répétition 
would hâve had no effect on the case. The alleged damage vi'as caus- 
ed by no mistake or delay that répétition would hâve corrected. The 
message was held in the receiving office till the option it was sent to 
close had expired. We think that, on the facts, the régulation as to 
repeated messages has no application. 

It is claimed that the court was justified in directing the verdict 
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because the message was received at Memphis after the hour of clos- 
ing at Friar's Point, "and that it was within the rights of the défend- 
ant corporation to estabhsh reasonable office hours at its various of- 
fices, and that the défendant was iiot under obligation to the public 
to keep ail of its agents advised of the hours of the respective offices." 
The court having directed a verdict for the défendant, the plaintiff has 
the right to ask us to consider the case in the light of the évidence 
which is most favorable to him. We are not called on to quote and 
comment on ail the évidence, nor to décide what the verdict should 
be, but we are to décide only whether there was sufficient évidence, if 
believed by the jury, to sustain a verdict in the plaintiff 's favor. The 
testimony of W. B. Marley, in charge of the office at Friar's Point, 
was that he "was supposed to go on duty at 7 o'clock in the morning 
and stayed on duty until excused by the dispatcher and ail trains 
were by, which was usually 6 or 6 :30 o'clock in the afternoon." But 
on cross-examination the witness said that he frequently stayed in the 
office after night and took messages, "when I hâve to meet that freight 
train when it is 'way late.' " On the 16th of October Mr. Marley says 
that he left the office at 6 :20 in the afternoon. Mr. Box testified that 
he delivered the message at the Memphis office "about 6 o'clock in the 
afternoon." A copy of the message offered in évidence is indorsed: 
"Time filed 6:20 p. m." J. F. Wilson testified for the cpmpany that 
he had supervision of the transmission of messages from Memphis, 
and that for the purpose of sending the message in question "we call- 
ed Friar's Point at intervais of ten or fifteen minutes ail along until 
after 8 o'clock," beginning the calls at about 6 :35 p. m. It will be re- 
membered that Mr. Box had previously sent a message asking to hâve 
the option extended. This f act, together with the explanation made 
by him to ithe Memphis agent of the nature and importance of the 
telegram, would make it the duty of the company's agent to inform 
him. if it was known that there was any obstacle fo the speedy trans- 
mission of the message. The fact that the Memphis agents received 
the message for immédiate transmission tends to show that they be- 
lieved the Friar's Point office to be open. It would be unjust to them 
and to the company to believe otherwise, for, under the circumstances, 
we cannot assume that they would receive the message, knowing that 
the Friar's Point office was closed and that it could not be transmitted 
till next day. After a careful examination of the évidence, we are 
unable to say that it shows certainly that the office hours at Friar's 
Point had expired or that the office was closed when the message wa;s 
received at Memphis for transmission. That question, if material, 
was for the jury. 

There is another view of the case that seems to us to make it im- 
proper to direct the verdict for the défendant on the ground now con- 
sidered. When the plaintiff delivered the message at the Memphis 
office and paid for its transmission, he says he had a conversation with 
the defendant's agent: 

"I went to thé window, and the man waiting on the witidow received the 
telegram, and I tendered him the message and told him that it was a very 
important message ; that I had an option on some vahiable property that ex- 
pired that night at 12 o'clock, and that unless I could get this telegram de- 
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livered by 12 o'clock that nlght my option would expire, and T would lose 
$12,500 ; and so I told i'.im I wanted to send it at tlie regular rates and every- 
thing, and asked liiui wliat it would be, and he told me 25 cents. Now, I ask- 
ed liim if he would call me up at my résidence and let me know the tlme of 
the delivery of that message, tliat I wauted to know what time it was deliv- 
ered, and lie said he would, and I told him my phone number, and he turued 
right over on the baek of the original telegram and put down my phone num- 
ber out at my résidence, number 2973A. 

"Q. Who did you say put that down? A. The qperator, or the gentleman 
receiving the telegram in the oftice. * * * 

"Q. \yell, sir, did you hâve any communication further with him about that 
at any other time subséquent to this time? If so, what vVas it? Â. Well, 
about 8 o'clock that night I hadn't heard from him, and I wanted to know 
about the telegram; so I called the Postal Telegraph office up by phone, and 
they answered, and I told the gentleman answering about the message in ques- 
tion, the message I had sent to Mr. Brewer at Friar's Point, and wanted to 
know what about it, whether they had delivered it or what about it, and he said, 
*Wait a minute and l'il see.' Ile went oiï and was gone from the phone a few 
minutes, and came back and said that the telegi-am had been delivered. 

"Q. AVhat time was that, now? A. ïhat was about 8 o'clock that night." 

The évidence shows that if the défendant had notified the plaintifE 
that it was unable to send the ni'essage — that it had called the Friar's 
Point office and found it closed — there being other channels of com- 
munication, the plaintifï probably could hâve ciosed the option by us- 
ing one of them. It is not denied that the défendant failed to give 
notice of its inability to transmit the message on the night of Oc- 
tober 16th. The plaintifï's téléphone number had been left with the 
defendant's agent and was indorsed on the back of the telegram, so 
that notice could be given him when the delivery was made. Not 
hearing from the operator at 8 o'clock, he called by téléphone to in- 
quire about the message, and was informed that it had been delivered. 
The défendant being employed and paid to transmit the message, and 
being informed of its importance and the necessity for dispatch, and 
being furnished with the plaintiff's téléphone number, we think the 
most obvions suggestion of diligence and good faith required it to 
notify the plaintifï that it had been unable to deliver the message. 
If the jury should believe that the defendant's agent knowingly rep- 
resented to the plaintiff that the message had been delivered when it 
had not been transmitted, it would, to say the least, authorize the in- 
ference of a want of good faith and a disregard of the plaintiff's 
rights. Under the circumstances, it was unquestionably the duty of 
the défendant to notify the plaintifï of the failure to deliver the mes- 
sage. This view is sustained by many authorities. Pac. P. Tel. Cable 
Co. V. Fleischner, 66 Fed. 899, 4 C. C. A. 166 ; Swan v. W. U. T. 
Co., 129 Fed. 318, 63 C. C. A. 550, 67 L. R. A. 153 ; Jones on Tele- 
graph & Téléphone Companies, § 277 ; 2 Thompson on Négligence, § 
2399 ; 2 Joyce on Electric Law, § 744a. We are of opinion that the 
court erred in directing the verdict. 

The judgment is reversed, and the case is remanded for a new trial. 
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In re QUINN. 

(Circuit Court of Appeals, Eighth Circuit. Octobcr 28, 1008.) 

No. 90 Original. 

Bankbuptct (§ 341*)— Pboof or Secured Claim— Seoured Debt Allowablb 

AND VALIDITY OS" SECTJBITT DBTEBMINABLE BEFOBE OoNVEESION INTO 

MoNEY Undek Section 57h. 

The District Court and tlie référée in bankruptcy, upon the présenta- 
tion by a creditor of the customary proof of a secured debt whlch is 
objected to by the trustée on tlie ground that the security claimed con- 
stltutes a voidable préférence, may hear and décide the issue and allow 
thé claim as a secured or an unsecured debt before the alleged security 
Is converted into money, under the provisions of section 57h (Act July 
1, 1898, c. 541, 30 Stat. 560, 561 [U. S. Comp. St. 1901, p. 3443]), and this 
Is the pi'eferable practice because it enables parties to know the estent 
of their interests before the property Is sold. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 341.*] 
(Syllabus by the Court.) 

Pétition for Review of the Order of the District Court of the United 
States for the Southeastern Division of the Eastem District of Mis- 
souri. 

Wilson Cramer, for petitioner. 

T. D. Hines (Alex. P. Stewart and Moses Whybark, on the brief), 
for respondent. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

SANBORN, Circuit Judge. This case présents this single question : 
May the référée and the District Court, upon the présentation of the 
proof of a secured debt in accordance with form No. 32 (32 C. C. A. 
xxxi, 89 Fed. xiii), and upon a challenge by the trustée of the trust 
deed, which évidences the security as a voidable préférence, détermine 
the validity of the security and allow the claim as a secured debt before 
the value of the security is determined by converting it into money 
in the manner prescribed by section 57h of the bankruptcy law of 
1898 (Act July 1, 1898, c. 541, 30 Stat. 560, 561 [U. S. Comp. St. 1901, 
p. 3443])? The court below, without considering the merits of the 
controversy, answered this question in the négative, and set aside an 
order of the référée which sustained the creditor's claim to the security 
and allowed it as a secured debt, upon the sole ground that the order 
was prématuré and unauthorized. This ruling is assailed by a péti- 
tion to review. 

The bankruptcy law provides that the proof of a claim shall con- 
sist of a statement of it and of the securities held for it under oath 
(57a), that creditors holding securities shall not be entitled to vote 
or be counted at creditors' meetings unless the amounts of their 
claims exceed the value of their securities (56b), that the value of 
their securities shall be determined by converting them into money 
and a dividend shall be paid only upon the unpaid balance (57h), that 
the first meeting of creditors shall be not less than 10 nor more than 

*For other cases see Game topic & S nvmbeb In Dec.*& Am. Diga. 1907 to date, & Rep'r Indexe» 
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30 days after the adjudication (55a), that the judge or référée shall 
préside, and before proceeding with the other business may allow or 
disallow the claims of creditors there presented and may publicly ex- 
amine the bankrupt at the instance of any créditer (55b), that claims 
of secured creditors may be allowed to enable them to participate in 
the creditors' meetings held prior to the détermination of the value of 
their securities for such sums as to the court seem to be owing above 
the value of their securities (5ïe), that objections to claims shall be 
heard and determined as soon as the convenience of the court and the 
best interests of the estâtes and the claimants will permit (57f), and 
that the claims of creditors who hâve received préférences shall not 
be allowed unless such creditors surrender them (57g). If the se- 
curity which the créditer claimed in this case constituted a voidable 
préférence, he had the right to surrender it, to bave bis claim allowed 
as unsecured, to receive dividends upon it, to vote, and to be counted 
as a créditer. Stevens v. Nave McCord Co., 150 Fed. 71, 75, 76, 80 
C. C. A. 35. He presented the usual proof of a secured claim. The 
trustée objected to its allowance because the trust deed which evi- 
denced the security was filed within four months of the date of the 
filing of the pétition in bankruptcy, and was made when the grantor 
was insolvent, with knowledge of the petitioner that it was intended to 
give a préférence thereby. In this way the issue was squarely raised 
between the créditer and the tru.stee whether the petitioner had eb- 
tained a valid security or a voidable préférence. Counsel argue, and 
the court so held, that the référée sheuld not hâve heard and decided 
this issue because the security had not been converted into money un- 
der section 57h, and because there may bave been other creditors who 
claimed or had a lien upon the same security and who did not partici- 
pate in the hearing. But section o7h does not require securities te be 
converted into money before the court détermines whether they are 
valid or voidable or before claims for them are allowed, but only be- 
fore dividends upon such claims are paid. And if other persons who 
claimed or had liens upon this security were not parties to the pro- 
ceeding either by représentation by the trustée or by virtue of sections 
57d, o7f, 57c, and 57k, they will not be bound by the judgment of the 
référée or of the court, and their claims will be open to subséquent ad- 
judication. The question hère is not whether others who neither ap- 
peared nor made any claim herein hâve or claim liens upon the security 
involved in this controversy, but whether or not the référée heard and 
decided the issue which the trustée had raised at the right time and 
place. The question was whether the security claimed was valid or 
voidable. If it was valid the petitioner was entitled to bave it applied 
to the payment of bis claim ; if it was void or voidable he had the right 
to surrender his claim to it and to receive dividends upon his unsecured 
claim. Why should the property claimed as security be converted into 
money under section 57h before the pending controversy, whether it 
constituted any security or not, had been decided? The bankruptcy law 
does not require it. On the other hand, it directs that objections to 
claims shall be determined as speedily as convenient (57f), and that se- 
curities shall be converted before dividends only. There is no doubt 
that the bankruptcy court has ample authority to couvert the property 
lOô F,— 10 



lit) 1G5 FBDÏÎBAL KEPOKTER. 

of the bankrupt of vvhich it has obtained lawful possession into money 
before determining the liens upon it, but the practice of determining the 
vaHdity of such hens and of allowing the claims of creditors to them 
before the sale of the securities vvherever that can be donc convenient- 
ly is not forbidden by the law, and it is the préférable, the more rea- 
sonable, and the more bénéficiai method of procédure where the prop- 
erty is not perishable and expensive to keep, because it enables parties 
to know the extent of their interests in the property before its sale 
and to protect those interests more easily and securely. Byrne v. 
Jones (C. C. A.) 159 Fed. 331, 327. 

The conclusion is that the District Court and référée in bankruptcy, 
upon the présentation by a creditor of the customary proof of a se- 
cured debt which is challenged by the trustée on the ground that the 
securities claimed constitute a voidable préférence, may hear and dé- 
cide the issue and allow the daim as a secured or an xmsecured debt 
before the alleged security is converted into money pursuant to the 
provisions of section 57h, and this is the préférable practice because 
it informs parties of the extent of their interests before the property 
is sold. 

The merits of this case should be considered and determined by the 
court belovv upon the return of the record to that court. They are not 
now hère for review, and they will not be considered. The order of 
the District Court which disapproved and set aside the order of the 
référée allowing the claim of the petitioner is vacated, and the case is 
remanded to that court for further proceedings not inconsistent with 
the views expressed in this opinion. 

NOTE. — The follpwing is the opinion of Dyer, District Judge, in the court 
l)eIow: 

DYER, District Judge. This is a proceeding for review of an order made by 
Alexander Ross, Esq., référée in banliruptcy, allowing the claim of Hugh R. 
Quinn in the suin of $27,600, and directing that said claim be "allowed as a 
preferred secured claim entitled to priority." 

It appears from the certiflcate of the référée that the clalmant, Quinn, flled 
proof of this claim before the référée, setting up that the bankrupt was indebt- 
ed to him in the sum of $27,600 for money loaned, evldenced by a promissory 
note In said sum, and that said indebtedness was secured by a deed of trust 
upon certain real property of the bankrupt. In his proof of claim the clalm- 
ant does not state the value of the security alleged to be held by him, nor does 
he allège that the value of such security has been determined in any of the 
modes prescrlbed in section 57, par. "h," of the bankrupt law (Act July 1, 1808, 
c. 541, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]). The trustée of the bank- 
rupt estate flled written objections to the allowance of Mr. Qulnn's claim, and 
asked that said claim be dlsallowed, because the deed of trust given by bank- 
rupt to said claimant constltuted an unlawful préférence, and also because said 
deed of trust was given by the bankrupt with intent on its part to hinder, de- 
lay, or defraud Its creditors. The claimant flled an answer to the objections of 
the trustée, the gênerai efCect of which was to deny the charges made by the 
trustée. The référée, after hearing the évidence submltted upon the issues 
raised by the trustee's objections to the claim, found that the deed of trust 
given by the bankrupt to the claimant was valid, constituted "a flrst lien on ail 
the property in said trust deed described," and ordered that said claim be "al- 
lowed as a preferred secured claim entitled to priority." 

The évidence submltted at the hearing before the référée was dlrected to the 
question of the valldity of the security held by the claimant, and the référée, 
proceeded upon the theory that upon the proof of debt made it was compétent 
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for hlm to détermine the valldity of the deed of trust and to allow the claim 
as a secured claim entitled to priority. Tlie proceediiigs had before tlie référée 
seem to me to involve an entlre uiisconception of the provisions of the bank- 
rupt act relating to the présentation and allovvance of the claiuis of secured 
creditors. By section 57, pars, "e" and "h," of the act it is provided that: 

"Claims of secured creditors and those who hâve priority may be allowed to 
enable such creditors to participate in the proceedings at creditors' meetings- 
held prior to the détermination of the value of tlieir securities or priorities, 
but shall be allowed for such sums only as to the courts seem to be owing over 
and above the value of their securities or priorities. 

"ïhe value of securities held by secured creditors shall be determined by 
converting the same into money according to the terms of the agreement pur- 
suant to which such securities were delivered to such creditors or by such 
creditors and the trustée, by agreement, arbitràtion, compromise, or litigation, 
as the court may direct, and the amount of such value shall be credited upon 
suclr claims, and a dividend shall be paid only on the unpaid balance."' 

In View of the foregoing provisions of the statute, the référée should hâve 
disallowed the claim of Mr. Quinn, as presented, because it appeared from 
the proof of debt that the créditer claimed to hold security for the indebteduess 
alleged to be due him, and that the value of such security had not been liqui- 
dated, se as to admit of the allowance of the claim for aiiy determinate sum. 

ITrom the action heretofore taken by the parties to this controversy, it is 
évident that further proceedings vvill be had before the référée In relation to 
the status of Mr. Qulnn's claim, and, consequently, it vpill not be out of place 
to indicate the practice appropriate to the situation hère presented. Although 
the referee's certiflcate contains no explicit statement in référence to the mat- 
ter, it Is a fair inference from the évidence that the trustée is in actual pos- 
session of the property liere in controversy. The property in controversy be- 
ing in the possession of the trustée, the référée has jurisdiction in the first in- 
stance to détermine the validity of tlie deed of trust as between the claimant 
and the trustée in baukruptcy. In re Rochford, 10 Am. Bankr. Kep. 608, 124 
B''ed. 182, 59 C. C. A. 388; lu re McMahon, 17 Ani. Bankr. Uep. 530, 147 Fed. 
684, 77 O. C. A. 668; Chauncey v. Dyke Brothers, 9 Am. Bankr. Rep. 444, 119 
Fed. 1, 55 C. C. A. 579. 

The validity of the deed of trust may be determined by the référée in any 
one of several différent proceedings wiiicli may be had before him. If the value 
of the property embraced in the deed of trust is clearly less than the amount 
of the creditor's debt, then the validity of the deed should be determined in 
limine, so that, if the deed is sustained, the trustée in bankruptcy will be re- 
lieved from the burden and expense of administering property in wliich gên- 
erai creditors hâve no interest or equity. In cases where the amount of the 
debt exceeds the [value] of the property claimed to be held as security for the 
debt, the validity Of the creditor's lien may be determined upon a pétition by 
the trustée for an order on the ereditor to show cause vvhy tlie lien should not 
be declared invalid as against the trustée. In re Rochford, supra. On the 
other hand, where the validity of the incumbrauce is questioued, and where it 
is believed that there is, or may be, sonie surplus or equity in the property, 
even though the incumbrance thereon be held valid, the référée lias Jurisdiction, 
upon the application of the trustée, and after proper notice to ail persons claim- 
ing liens thereon, to order the property sold free and ciear of liens, with leave 
to the persons claiming liens to propound their claims against the proceeds 
of the sale. This practice has the ,'ipproval of the Court of Appeals for this 
circuit, and the proper method of procédure in such cases is set forth in the 
following cases: lu re Granité City Bank, 14 Am. Bankr. Rep. 404, 137 Fed. 
818, 70 C. C. A. ."îie; In re New Englaud Piano Co., 9 Am. Bankr. Rep. 707, 122 
Fed. 937, 59 O. C. A. 461 ; In re McMahon, 17 Am. Bankr. Rep. 530, 147 Fed. 
684, 77 C. O. A. 668 ; Carroll v. Youug, 9 Am. Bankr. Rep. 643, 119 Fed. 576, 56 
C. C. A. 380. 

The évidence in this case tends to show that the Sturdevant Bank, the Jler- 
chants' Eaclede National Bank, and perbaps other persons, hold deeds of trust 
covering a part of the i)roperty embraced in Mr. Qulnn's deed of trust. Al- 
though thèse deeds of trust were not rccorded until after Mr. Quinn recorded 
his deed of trust, the trustée at the bearing sought to elicit évidence teuding 
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to show that Mr. Quînn had actual notice of the exeeiitipn and existence of 
one or more of thèse inciunbrances when he received hls deed of trust. In view 
of this situation it is évident that, if any of thèse deeds of trust are valid as 
against the trustée in bankruptcy, tkere may be coufllcting claims as to priority 
betvveen Quinn and other creditors claiming liens upon the bankrupt's prop- 
erty, and hence it would seem pecullarly appropriate in thls case for the trus- 
tee to sell the property covered by the several deeds of trust, and peruait ail the 
alleged lienors to propound their respective claims to the proceeds, so that the 
valldity of ail asserted liens may be determined. The resuit of the referee's 
order made herein is to give Mr. Quinn a flrst lien upon the proceeds of the 
bankrupt's property, when, even if his lien is valid as against the trustée in 
bankruptcy, it may nevertheless be subordlnate to the liens of other creditors 
of whose ineumbrances Mr. Quinn had notice when he loaned the money se- 
cured by his deed of trust. 

I do not wish anything said herein to be construed as intimating any opinion 
as to the validity of Mr. Quinn's deed of trust as against the trustée in bank- 
ruptcy. The détermination of that issue cannot be properly had herein, and 
must be postponed until that question is presented in an appropriate way. It 
may not be amiss, however, to remark that the présent record does not présent 
ail the facts essential to an intelligent détermination of the validity of the 
Quinn deed of trust. The certiflcate of the référée fails to show whether the 
bankrupt was solvent or insolvent wlthin the meanlng of the bankrupt law 
when it executed and delivered the deed of trust to Quinn. Furthermore, the 
référée improperly excluded évidence sought to be ellcited by the trustée in re- 
lation to the existence of prior ineumbrances upon the property of the bank- 
rupt and in relation to Mr. Quinn's knowledge of such ineumbrances. 

For the reasons above stated, the order of the référée must be disapproved 
and set aside, and an order entered disallowing Mr. Quinn's claim in the form 
in whicli it is presented, and granting the parties leave to take such further 
proceedings herein as they are advised is proper in the promises. 
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(Circuit Court of Appeals, Third Circuit. November 21, 1008.) 

No. 13, October Term, 1908. 

1. Principal and Agent (§ 1.52*)— Reorqanization Committee op Bosdhold- 

ERS— Time IjImit Aifixed to Signatdres op Reorganization Agreement. 

Where, in signing, with others, an agreement depositing railway bonds 
wîth a reorganization committee pending foreclosure proceedings, certain 
bondholders aflix a tlme llmit after their signatures, a sale by the com- 
mittee after that time was unanthorlzed and passed no title. 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dlg. § 102."*] 

2. Principal and Agent (§ 170*)— Eights as to Thied Persons— Ratiifica- 

TION BY ACQUIESCENCE OF PRINCIPAL OF SALE BY AGENT. 

The fallure of certain owners of bonds of a rallroad company, who had 
placed the same in the hands of a reorganization committee with power 
to sell thcm for a limlted time, to make any objection to a sale made by 
the committee after the expiration of such time, of which they were at 
once notified, until after the bonds had been used by the purehasers in 
a pnrehnse of the property more than three months later, was a ratifica- 
tion of the sale by acquiescence. 

[Ed. Note. — For other cases, see Principal aud Agent, Cent. Dlg. § 041 ; 
Dec. Dig. § 170.*] 

In Ërror to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

•For other cases see same topic & § numbbk in Dqc. & Am. Digs. 1907 to date, & Rep'r Indexes 
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W. A. Glasgow, Jr,, and Henry C. Boyer, for plaintiffs in error. 
Reynolds D. Brown, for défendants in error. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. There are several peculiar things 
about this case. It was brought without the knowledge of the parties 
whose wrongs it is supposed to redress; the action is joint, altiiough 
the injury to each of tlie two légal plaintiffs is necessarily individual 
and sole; it is brought, not against the agents of the plaintiffs, who 
in the first instance did the wrong by selling tlieir bonds without au- 
thority, but against third parties, who dealt with them innocently and 
without notice, however they may be unable to set that up ; and it 
proceeds, through the médium of two successive use parties, for the 
benefit of one who apparently did not come in till a year after every- 
thing had been done, and whose right to assert the wrongs of those 
whom he undertakes to represent it is somewhat difïicult to under- 
-stand. Thèse things may not be particularly assigned for error, but 
the court below directed a verdict, so that the whole record is involv- 
ed, and thèse lie on the surface. The other features will appear as we 
proceed. 

The action is trespass, counting in trover, and sounding in damages, 
for the alleged conversion by the defendant.s of certain electric railway 
bonds. Thèse bonds, with those of numerous others, were deposited 
by the plaintififs, Collins and Arps, with a reorganization committee, 
pending foreclosure proceedings — Collins having $6,000 and Arps 
$1,000 — and were sold by the committee to Groner and Taylor, who 
represented the défendants; the défendants in turn using them on a 
sale of the road to satisfy their bid as purchasers. The sale of the 
bonds by the committee was consummated January 27, 1906, and the 
same day a notice in writing was mailed to the various owners that a 
sale had been efïected at 40 cents on the dollar, the price agreed upon, 
with the right, if any one so chose, to exchange his bonds for new 
bonds of the reorganized company. In the meantime, Collins, if not 
Arps, had sold and assigned to Zell, the first use plaintifï, his bonds 
in the hands of the com.mittee, turning over the receipt which had 
been given for them, with the right to make demand there for. The 
purchase by Zell of Collins was agreed to about the middle of Janu- 
ary, but was not completed until February 3d, at which time the 
money was paid, and the same day Zell also bought and paid for 
the bond of Arps; the price in each instance being 331/3 cents on 
the dollar. Thèse bonds, with those of others, were sought to be ac- 
quired by Zell, the same as by the défendants Smith & Co., for the 
Jjurpose of using them in buying in the road, with regard to which 
they were prospective rivais. The sale of the road was May 3 1906, 
the défendants being the successful purchasers, and the amount realiz- 
ed was sufficient to pay the bonds in full. This suit is based upon the 
fact that in executing the agreement to deposit their bonds with the 
reorganization committee Collins and Arps added, after their signa- 
tures, " 'til Jan. 1, '06," and " 'til '06," respectively, thus putting 
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a time limit, as it is claimed, on their concurrence, after whicli, accord- 
ing to this, a sale by the committee was unauthorized and conveyed no 
title, the bonds remaining the property of the owners and passing to 
Zell by his purchase; the use of them by the défendant Smith & Co. 
to comply with their bid amounting to a conversion, which made them 
liable in damages for their value. 

The construction of the agreement which is so contended for, and 
which was adopted by the court below, in our judgment, is the cor- 
rect one. The time limit imposed extended to the whole instrument, 
and was not confined to a oart of it, being the same as though written 
into the body of it. After January 1, 1906, therefore, however short 
the time may seem for effecting the purpose of the agreement after 
its exécution, the reorganization committee were without authority 
to dispose of the plaintiffs' bonds as they did, and if there was noth- 
ing more in the case we should be compelled to hold that the défend- 
ants took no title. We also agrée that CoUins and Arps were not re- 
quired at once to recall their laonds from the committee nor to notify 
them of that of which they were informed by the express terms of 
the agreement, and that they could leave their bonds in the commit- 
tee's handg for a reasonable time without the risk of having them dis- 
posed of. 

But, immédiat ely after effecting a sale, the committee, as we hâve 
seen, mailed notices of it to Collins and to Arps, along with the others 
whom they represented, which notice was presumptively received by 
each shortly afterwards ; and that Zell knew of it within a day or two 
there can be no question. Ail the parties concerned were thus made 
aware of the action of the committee and the disposition which they had 
made of the bonds, as vs^ell as the contemplated use of them to buy 
in the property, and it thereupon became their duty to disavow, within 
a proper time, that which had been don.e in their names, unless they 
intended to accept and abide by it. Otherwise they ratified it by ap- 
parent acquiescence. Bredin v. Du Barry, 14 Serg. & R. (Pa.) 27; 
Auge V. Darlington, 185 Pa. 111, 39 Atl. 845. Instead of this, how- 
ever, there is évidence that they did not repudiate it, if at ail, until 
long afterwards, after the sale of the road and the use of the bonds 
by the défendants in the purchase of it. It was assumed otherwise by 
the court below, and a verdict for the plaintiffs directed on the strength 
of it. But that is not the record, as we understand it, and that there 
may be no mistake we quote the évidence. Thus Mr. Arps testifies: 

"Q. Are you, Jlr. Arps, one of the plaintiffs in the suit of CoHhis and Arps 
against Edward B. Smith & Co., pending in the Circuit Court of the United 
States for the Eastern District of Tennsylvania? A. I did not Iniow that I 
was. * » * I ^vas not aware that I was bringing suit against anybody. 
* * * Q. Did you demand baclt from the committee at any time after the 
Ist of .Tanuary, 1006, the bond which you had delivered to them? A. I don't 
think that I did. Q. Did you, at any time prior to the assignment of your 
pool receipt, notify the committee that they had acted without authority in 
selling your bond, and repudiate the contract which they had made? A. No." 

To the same effect, substantially, is the testimony of Mr. Collins : 

"Q. Did you ever notify the committee that they had no right to sell your 
bonds and repudiate the contract? A. No; I don't thinli I did. Q. Did you, 
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at any time aft^er Jaftuai-y Ist and before making the assignment to îlr. Zell, 
call on the committoe for the redelivery to yen of tlie bonds whieb you liad de- 
poslted witb them? A. I don't remember that I ever dld. * * * Q. Mr. 
Collins, bave you ever at any time repudiated the eontract made by the pool 
eommittee with Messrs. Groner aud ïaylor of January 2r)th and advised tbem 
of sucb répudiation? A. I don't tlilnk se. I don't think I ever bave. I don't 
recall it." 

So Mr. Cobb, one of the eommittee : 

"Q. Dld Sir. Arps or Mr. Collins advise you or the eommittee, so far as 
you know, that the eontract uiads by you with Groner and Taylor of January 
25th, in so far as tbelr bonds were eoneerued, vvas unauthorized? A. I don't 
remember tbeir doing so. Q. Dld Mr. Ari>s or Mr. Collins make any demaud 
ou you betvveen .January Ist and January 25th * * * for thèse bonds whieh 
they had deposited previously witb your eommittee? A. No; no one did." 

And Mr. Groner, who with Mr. Taylor bought the bonds for Smith 
& Co.: 

"Q. Did you ever hear froni Mr. Arps or Mr. Collins any objection to that 
eontract beiug made with you? A- Kever in the slightest degree." 

And Mr. Taylor, aiso : 

"Q. When did you first flnd eut that any r-iairo was made by asisignees of Arps 
and Collins that they were entitled to thèse ¥8,000 of bonds? A. Some time 
about the 5th or Gth of February Mr. Groner and myself received a notice 
from Mr. Zell sctting np a claim to some of the bonds. Q. Did you know 
whetber those were Arps' and Collins' bonds? A. I eould not say of my own 
knowledge. Q. When was the first you heard of those bonds? A. Claiming 
tbem in ternis, designating theni? Q. Yes. A. Some eight or nine nioutbs, I 
sbould say, subséquent to thls transaction." 

Even Mr. Burr, whose testimony is particularly relied on by the 
plaintiffs, is no more conclusive: 

"Q. In the early part of 1906 whom did you represent, if anybody, who had 
any interest in this Bay Shore Terminal controversy? A. I represented Jlr. 
Zell and Mr. Van Dyke. Q. At or about that time did you or did you not bave 
any talks with Mr. Norris, of the défendant firm ? A. I had two or three con- 
versations in early February, 1900. Q. Did you bave any tallî with him at 
or about that time with référence to wbat s\e call hère the Collins and Arps 
bonds or receipts? A. I had a conversation with bim, not naming them by 
name, but referring to the fact that the power of attorney contaiued several 
bondholders who had limited the time within which the power sbould operate." 

This last is denied by Mr. Norris, who says that according to his best 
recollection no objection was made by Mr. Burr to the validity of the 
sale to his firm on the ground that the power of the eommittee had rim 
out and that he had never heard of it until the présent suit. But, giv- 
ing Mr. Burr's testimony its full force, as there were others besides 
Collins and Arps who had affixed time limits to their signatures, there 
was no particular significance in what he said upon that subject. And 
much less, even if it was more to the point than it is, was there any- 
thing like a répudiation of the sale of the bonds by the eommittee ; the 
only thing being a possible question of its validity. 

The only other évidence of any apparent relevance is the written 
notice given by Zell, in which he made formai demand for thèse bonds, 
excepting them out from other bonds which he represented or was 
possessed of. But that notice was not until January 11, 1907, nearly 
a year afterwards, which was altogether too late, of course, to avoid 
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the effect of the intermediate acquiescence. If there was anytbingr 
bearing on tlie subject in the bill in equity filed by Zell to March term, 
1906, in the common pleas of Philadelphia, which is referred to in the 
notice, it has net been brought to our attention, and, indeed, the bill 
in equity, not having been offered in évidence, is not before us. 

We are unable to see how, upon this showing, a verdict for the 
plaintifïs could hâve been directed. It may be that, if found by the 
jury upon submission to them of the question of acquiescence, such a 
verdict would hâve been sustainable. But upon that we express no 
opinion. The right to recover is recognized, as, indeed, it must be, 
as depending on the rights of CoUins and Arps, and, if so, their failure 
to act, unless excused, is fatal. And even if this be saved by vvhat 
was done by Zell, the assignor of Van Dyke, in that behalf, and he, 
by his purchase of the bonds and the transfer to him of the receipts 
of the committee, acquired the right to pursue and recover them 
wherever found, and to prosecute any one dealing with them as for a 
conversion, still even as to him the question of ratification was for 
the jury and could not in our judgment be taken from them. 

Some stress is laid on the fact that the money to be paid by the 
défendants for the bonds has not yet been turned over, being held at 
their instance by the trustées, awaiting the resuit of this litigation. 
But that does not relieve the situation. It may enable the défendants 
to protect themselves to that extent in case they are held liable hère; 
but it does not change the fact or the efïect of the previous acquies- 
cence. 

The judgment is reversed, and a venire facias de novo awarded. 



ROUNTREE v. ADAMS EXPRESS CO. 

(Circuit Court of Appeals, Eighth Circuit. November 7, 1908.) 

No. 2,774. 

1. Courts (§ 315*) — Fédérai, Courts — Diversitt or Citizenship — "Joint- 

Stock Company." 

Wliere dlversity of citizenstilp was the basis of fédéral jurlsdiction in 
a suit to restrain défendant from prosecuting an action in the state court, 
and a bill alleged that complainant was a "joint-stock company" duly or- 
ganized and existing under the laws of the state of New York and a citi- 
zen of tliat state, and that défendant was a citizen of Missouri, wliere the 
suit was brought, jurlsdiction was not shown, since a "joint-stock com- 
pany" is not a corporation but a partnership, and it could not be pre- 
sumed that the tnembers were ail nonresidents of Missouri. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 801 ; Dec. Dig. S 
315.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3810, 3817. 

Diverse citizenship as ground for fédéral jurlsdiction, see notes to Shlpp 
V. Williams, 10 0. 0. A. 249 ; Mason v. DuUagham, 27 C. C. A. 298.] 

2. Courts (§ 289*)— Fédéral Courts — Jueisdiction— Interstate Commerce. 

A bill by an express company to restrain a messenger's wlfe from suing 
a railroad company for her husband's death because of the messenger's 
coutract to save the express company and any of Its contracting railroada 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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harmiess from any llability resulting from Personal Injuries to him, etc., 
did not State a case arislng under Oonst. U. S. art. 1, § 10, relating to In- 
terstate commerce, or under the fourteenth amendment of such Constitu- 
tion, so as to entitle complainant to sue In the fédéral courts ou that 
ground. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 289.» 

Jurisdiction In cases Involving fédéral questions, see notes to Bailey v. 

Mosher, 11 C. C. A. 308; Montana Ore-Purchasing Co. v. Boston & M. 

Consol. Copper & Mining Co., 35 C. C. A. 7.] 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

H. R. Rountree was tlie liusband of the défendant below, and the appel- 
lant hère, and at the tlme of his death was an express agent in the employ of 
•^he complainant and appellee. While thus engaged he was killed in a collision 
' /hich occurred in the state of Kansas. He entered upon his employment un- 
aer a contract whieh bound him: First, to exécute and deliver to the person 
or corporation owning or operating the railroad upon which he might be In- 
jured, a good and sutlicient release, under his hand and seal, of ail claims, de- 
manda, and causes of action arislng out of such injury. Second, he ratified 
ail contracts made by the Express Company with any railroad Company, and 
particularly the St. Louis & San Francisco Railroad Company, upon which he 
was to run, relative to the ultimate liability of the express company to save 
the railroad company harmiess from damages occasioned to said Rountree 
through négligence of said railroad or its employés, and did expressly agrée 
to be bound by said agreement as fully as if he were a party thereto. ïhird, 
he assumed ail risks of accidents and Injuries whicli he might sustain in the 
course of his employment, occasioned or resulting from the gross or other 
négligence of any corporation engaged in operating any railroad, or of any 
employé of any such corjjoration, or otherwise. Fourth, he agrcert to indemnl- 
fy and save harmiess the express company of and from any claims which 
might be made against it by any corporation under any agreement with the 
express company, theretofore or thereafter made, arislng out of any claim 
made by said Rountree on his part, or by or on the part of his légal représen- 
tatives, or any damages sustained by him or.them by reason of any injury to 
him, or by reason of his death. Fifth, he bound himself, his hoirs, executors, 
and admlnistrators, for the payment to the express company, upon demand, 
of any sum which it might thereafter be compelled to pay in conséquence of 
any such claim, or in defending the same. The appeîlant hère, Mrs. Amy J. 
Rountree, Instituted an action against the St. Ijiuis & San Francisco Rail- 
road Company in the proper court of the state of Kansas to recover dam- 
ages for the death of her husband. The bill avers that the action is now 
pending, and that the plaintiff therein intends to prosecute the same to judg- 
ment, and that in case judgment is recovered the railroad company threatens 
to sue the complainant in this suit on a contract entered into by the com- 
plainant with the railroad company to Indemnify that company and save it 
harmiess from ail such claims. It is further averred that both Rountree and 
his estate and the défendant are insolvent, and that, if it is compelled by the 
railroad company to pay the threatened judgment, it will suffer irréparable 
loss. The bill asked that Mrs. Rountree be decreed to exécute and deliver to 
the St. Louis & San Francisco Railroad Company a good and sufflcient release, 
under her hand and seal, of ail claims and causes of action arising out of 
the injury or death of the said H. R. Rountree, and for a perpétuai injunction 
restraining the said Amy J. Rountree, her agents and attorneys, from prose- 
cuting said action against the St. Louis & San Francisco Railroad Company. 
An answer was filed to this bill, admitting the contract above described, and 
raising l'umerous issues to which it is not necessary to reter specifically. ïhe 
cause was submitted upon bill and answer, and resulted in a decree in favor of 
the complainant, to review which this appeal is sued out. 

•Fer other cases see same topic & § numebiî in Dec. & Aœ, Digs. 1907 to date. & Rep'r Indexe* 
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E. P. Ware (Biddle & Lardner, Ëdvvin Frieze, and Ware, Nelson 
& Ware, on the brief), for appellant. . 

William C. Scarritt (Elliott H. Jones and Edward E. Scarritt, on 
the brief), for appellee. 

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

_ AMIDON, District Judge. We cannot enter upon the considéra- 
tion of any of the interesting questions raised in this case and argued 
by counsel with distinguished ability, for the reason that it appears 
upon the face of the bill that the trial court was without jurisdiction 
of the cause. The basis pf jurisdiction is the diversity of citizen- 
ship of the parties. The bill allèges that the Adams Express Company 
is a "joint-stock company" duly organized and existing under the laws 
of the State of New York, and a citizen of that state, and that the 
défendant is a citizen of the state of Missouri. The averment that 
the complainant is a joint-stock company is not équivalent to the state- 
ment that it is a corporation. This précise question was presented to 
the Suprême Court in the case of Chapman v. Barney, 129 U. S. 677, 
9 Sup. et. 426, 32 E. Ed. 800. That was a suit brought by the United 
States Expresss Company in the name of its président. It was de- 
scribed, as the complainant hère is, as a joint-stock company, or- 
ganized under and by virtue of a law of the state of New York, and 
a citizen of that state. The court of its own motion took cognizance 
of this defect, and reversed the judgment below, with direction to 
dismiss the case. Speaking to this point, the court said : 

"On looking Into the record, we find no satisfactory showing as to the citl- 
zenshlp of the plaintifC. The allégation of the amended pétition is that the 
United States Express Company is a Joint-stock company organized under a 
law of the state of New York, and is a citizen of that state. But the express 
company cannot be a citizen of New York wlthin the meaning of the statutes 
regulatiug jurisdiction unless it be a corporation. Tlie allégation that the 
company was organized under the laws of New York is not an allégation that 
it is a corporation ; in fact, the allégation Is that tlie company is not a cor- 
poration, but a joint-stock companj — tliat is, a mère partnership. And, al- 
though it may be authorized by, the laws of the state of New York to bring 
suit in the name of its président, that fact cannot give tlie company power, by 
that name, to sue in a fédéral court." 

A , similar question was presented in the case of Great Southern 
Fire'Proof Hôtel Company v. Jones, 177 U. S. 450, 20 Sup. Ct. 690, 
44 E. Ed. 482. The défendant there was a limited partnership or- 
ganized under a statute of Pennsylvania, and clothed with many of 
the attributes of a corporation. In fact, those limited partnerships so 
nearly resemble a corporation that the Circuit Court of Appeals of 
the Sixth Circuit in Andrews Brothers Company v. Youngstown Coke 
Co., Limited, 86 Fed. 585, 30 C. C. A. 293, held them to be corpora- 
tions for the purpose of conferring jurisdiction upon the fédéral 
courts. But the Suprême Court, in the case of Great Southern Pire 
Proof Hôtel Company v. Jones, declined to accept this interprétation, 
and refused to extend the presumption that the stockholders of a 
corporation are citizens of the state under which it is organized, to 
cover such limited partnerships, and reversed the case, with direc- 
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tions to dismiss it for want of jurisdiction. The same rule is again 
enforced, upon a full revievv of the authorities, in Thomas v. Board 
of Trustées, 195 U. S. 207, 25 Sup. Ct. 24, 49 h. Ed. 160. 

The complainant in the bill attempts to save the jurisdiction of the 
court by alleging that the contracts between it and the railroad Com- 
pany, and also between it and Mr. Rountree, were made and entered 
into for the purpose of carrying on commerce among the states, and 
daims the protection of the clause of the Constitution dealing with 
interstate commerce, and also section 10 of article 1 of the Constitu- 
tion; and also the fourteenth amendment. It is quite manifest, how- 
ever, that this is not a case arising under either of those provisions 
of the fédéral Constitution. Re Metropolitan Receivership, 308 U. 
S. 90, 109, 28 Sup. Ct. 219, 52 L. Ed. 403. It is therefore the duty 
of this court to reverse the judgment belowr, and direct that the suit 
be dismissed for want of jurisdiction, and it is so ordered. 

NOTE.— The following is the opinion of Smith McPherson, District Judge, 
fllecl in the court below; 

SMITH McPHERSON, District Judge. The complainant asks for a wrlt of 
injunction enjoining the respondent from prosecuting an action at law against 
the St. Louis & San Francisco Rallway Company, now peuding in the state 
district court of Cherokee county, Kan., to recover damages as the widow of 
R. H. Rountree, who was kllled by an express car on said road being wrecked 
in Cherokee county, Kan., February 14, 1900. The défendant iusists that by 
reason of section 720 of the Revised Statutes of the United States (U. S. Comp. 
St. 1901, p. 581) in no event can this court order the wrlt. That statute in 
eÊfect is that an InjTinctlon by a United States court shall not issue to stay 
proceedings in any court of a state. 

This is not an action to enjoin the Kansas state court. That court is one of 
gênerai jurisdiction, haviug ail the powers of any court, both at law and in 
equity. It is of equal dignity and power with this court. That court allows 
any défense, légal or équitable, or both, including affirmative équitable relief 
in an action at law ; but in my opinion section 720 has no application what- 
ever. This action is brougbt to obtain alleged équitable relief. If a like blll 
in equity to this could be maintained in the state court of Dade county, Mo., 
where défendant herein résides, tlien this bill can be maintained; for surely 
this court has etiual powers, although no greater, than has a state court, on 
proper allégations of diverse citizenship, or those showing a fédéral question. 

Complainant is doing a gênerai express business over the Unes of said rail- 
way, through and across Missouri, Arkansas, Kansas, Indian Territory, and 
Texas. In 1902 it entered into a contract with the rallway for carrying its 
cars and messengers, and as a part of the considération thereof it was agreed 
that the express company would save the railway company harmless by rea- 
son of the iu.iury to, or loss of life of, any express messenger ou accouut of in- 
juries or deaths oecasioned on the railway. In .Tanuary, 1904, R. H. Rountree 
entered into a written agreement with the express company to the effect that 
he, if employed, would assume ail risks of accidents and injuries, including 
acts of négligence of the railway, while in or about his business as express 
messenger, and that both he and his légal représentative would save the ex- 
press company harmless from any claims that the railway company might 
make against it by reason of an injury or death' arising from the opération 
of said express cars, and such agreement was a part of the considération of 
his employment as messenger ; and while so employed in an express car on 
the Une of said road in February, 1906, in Cherokee county, Kan., the express 
car in wliicli he was at work as messenger was wrecked, resulting in his death 
soon thereafter. No letters of administration were taken out, and the widow 
brought suit as above stated. The railway company pleaded the two contracts, 
which on demurrer were lield by the Kansas court to constitute no défense, be- 
cause, as i-s said, of being against public policy. The bill herein charges the 
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estate of R. H. Rountree to be insolvent, and at the argument it is coiiceded 
that the wldow is insolvent. 

Tliis court judicially notices the statutes of Kansas, as well as the holdings 
of its courts, from which it is to be said that iu that state a contract attenipt- 
Ing to limit the common-law liabilities of a carrier, or a contract against nég- 
ligence, is void ; and it is liltewise to be said that this court, sitting n Kansas, 
would observe the statutes of that state, and would foUow the holdings of the 
state courts construing its statutes. Tliese things being so, there can be no 
doubt of the correctness of the holding of the kansas state court in eliuii- 
nating the alleged défenses pleaded in the action of JIrs. Rountree against the 
railwny. Thèse matters are stated thus broadly, and, as I believe correctly, 
and as much so as stated by defendant's eounsel at the hearing herein, becauso 
it vvas urged that the purpose of this application is to obtain rulings by this 
court contrary to the rulings of the Kansas court in the law action referred 
to. I do uot so understand the purpose of this bill. It may or may not be so 
that in the end the Kansas state courts would give the relief herein prayed. 
That is a question whoUy académie, a discussion of which could serve no pur- 
pose. My attention bas not been called to any décision of the Kansas courts 
on the question herein presented. 

One question hère is as to the validity of the contract between the express 
Company and the railway Company. At the argument it was practically con- 
ceded that such a contract is valid, and that the express company can be eom- 
pelled to reimburse the railway company for ail damages it may hâve to pay 
Mrs. Rountree ; and, whether conceded or not, this court must so hold. Rail- 
road V. R. R. News Co., 151 Mo. 373, 52 S. W. 205, 45 L. R. A. 380, 74 Am. St. 
Rep. 545; Phcenix Ins. Co. v. Erie Co., 117 U. S. 312, Sup. Ct. 750, 29 L. Ed. 
873. And it is likewise so that the contract between Rountree and the express 
company was and is a valid and enforeeable contract. Railroad v. Voight, 17() 
U. S. 498, 20 Sup. Ct. 385, 44 h. Ed. 5G0; Railroad v. Adams, 192 U. S. 440, 
24 Sup. Ot. 408, 48 L. Ed. 513. ' A part of that agreement was supported by a 
valid and ample considération, that he would give fuU releases and aequit- 
tances for ail claims arising in favor of himself or estate for any injury to 
him, or by reason of his death occasioned by tiie railway while at his work 
as such express messenger. 

At common law an action for a death occasioned by a wrongful or négligent 
act could not be maintalned. Such a recovery can only be had, regardless of 
where the suit may be brought, under a statute allowing it of the date where 
the négligent or wrongful act was committed. But tlie Kansas statute allow- 
ing such recovery allows it only if the person might hâve "maintained an ac- 
tion had he lived." Gen. St. 1901, § 3871. Whether the cause of action accrued 
to Rountree is not certain, as the bill is quite indefinite as to that point ; the 
allégation being that shortly after the wreek he died. But whether he was in- 
stantly kllled, or survived for such tlme thàt the cause of action accrued to 
him, I do not regard as important as to the décision now to be made, because, 
if no cause of action could bave been maintained by him if he had lived, nel- 
ther his widow nor légal représentative can maintain an action. Railroad v. 
Adams, 192 U. S. 440, 24 Sup. Ct. 408, 48 h. Ed. 513: Hecht v. Railroad, 132 
Ind. 507, 32 N. E. 302 ; Southern, etc., v. Cassin, 111 Ga. 575, 36 S. E. 881, 50 
li. R. A. 094. 

If an administrator had been appointed, then the action in the Kansas court 
would hâve been by him, and the recovery payable on distribution to the 
widow. In that case the administrator would recover from the railway, and 
the railway would recover a like sum from the exjiress company, and the ex- 
press company the same sum from the estate of décèdent. So that as the net 
results of three lawsuits the widow would take nothing on distribution of tlio 
estate. The insolvent estate would commence with nothing and would hâve 
nothing at the conclusion. Why hâve such idle but expensive litigation? l'iie 
question is not what another Kansas court would hold. Tlie Cherokee coiiu- 
ty, Kan., district court in the law action for damages cannot détermine the 
matter for obvions reasons. The railway company cannot plead the coniracis, 
because of a lack of privity. Plaintifï cannot make the exi)ress conipau\- a dé- 
fendant, because the express company committed no tort. If the express com- 
pany files an intervention in that case, such a pleading will be sfricken iroiu 
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the files on motion of Mrs. Rountree, as the court wlll hold the express Com- 
pany to be an intermeddler or mère Interloper. So that, if the express Com- 
pany Is to be granted relief, It must be in an independent action in equity ; and 
the two contracts being valid, and Mrs. Rountree being only entitled to re- 
cover provided Mr. Rountree could hâve recovered, had he lived, and this court 
having jurisdiction over Mrs. Rountree, the conclusion foUows that she should 
be enjoined from prosecuting the law action, obtalnlng a recovery, and plac- 
ing a recovery beyond reach, to the damage of complainant. 

The case must be treated as though Rountree had lived and gave releases, 
as he, for a valuable considération, agreed to give. 



LEWIS et al. v. SITTEL. f 

(Circuit Court of Appeals, Eighth Circuit. November 7, 1908.) 

No. 2,724. 

1. Appeai, and Brrob (§ 338*) — Time fob in Coubt of Appeals of Indian 

Teebitory. 

Six months was the time within which a writ of error or an appeai 
could be taken subséquent to March 3, 1905, to review a judgment of the 
United States Court in the Court of Appeals of the Indian Territory. 

[Ed. Note.^For other cases, see Appeai and Error, Dec. Dig. § 338.*] 

2. Appeal and Ebror (§ 322*)— Indispensable Parties to, Must be Joined. 

AU the parties to a suit or proceedlng who appear from the record to 
hâve an interest in the order, Judgment, or decree challenged must be 
made parties thereto or given notice équivalent to summons and severance 
before a national appellate court will proceed to a décision of the case 
upon the merits. A joint judgment debtor is such a party, and the writ 
will be dismissed in his absence. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. §§ 1795- 
1797 ; Dec. Dig. § 322.*] 

3. Appeal and Ebrob (§§ 329, 338*)— Refusal to Join Omitted Pabty Thbee 

Months Afteb Expieation of Time to Sue Out Wbit Sustained in Ab- 
sence OF Due Diligence. 

In the absence of proof of reasonable diligence to obtain the consent of 
a joint judgment debtor to a writ of error until more than three months 
after the expiration of the time to sue out the writ, Jield: 

(a) The prosecution and amendment of a writ of error from the Court 
of Appeals of the Indian Territory to the United States court was gov- 
erned by the rules and practice of the Circuit Court of Appeals of the 
Eighth Circuit, under Act March 3, 1895, c. 1479, i 12, 33 Stat. ICSl (U. S. 
Comp. St. Supp. 1907, p. 208), subséquent to March 3, 1895, and not by 
chapter 40, Mansf. Dig. Ark. (chapter 17, Ind. T. Ann. St. 1899). 

(b) That court was not guilty of any abuse of discrétion or of com- 
mitting any error of law under either the practice prescribed by the Ar- 
kansas statutes or under the rules and practice of the United States Cir- 
cuit Court of Appeals by reason of its déniai of the application to join the 
omitted debtor or of its dismissal of the writ. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. §§ 329, 
338.*] 

(Syllabus by the Court.) 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 104 S. W. 850. 

•For other cases see same toplc & | numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
} Kehearing denied January S, 1909. 
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R. A. Smith, for plaintiffs in error. 

Samuel A. Wilkinson, for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge, On July 13, 1905, in an action pending 
in the United States court for the central district of the Indian Terri- 
tory, a judgment was rendered that the plaintiff, Edward D. Sittel, 
recover of the défendants, Allen Wright, O. W. Argo, and Yancey 
Lewis, the possession of a certain lot of land, $425 damages, and the 
costs of his suit. On July 22, 1905, upon the pétition of Wright and 
Lewis, to which Argo was not a party, a writ of error was allowed 
by the United States Court of Appeals in the Indian Territory to 
review that judgment. On May 13, 1906, Sittel moved the Court of 
Appeals of the Indian Territory to dismiss the writ because Argo had 
not been made a party to it. Wright and Lewis answered that the 
reason why Argo had been omitted was that he was not a résident of 
the Indian Territory when the writ was sued out and his résidence 
was unknown, but that it had lately been discovered, and they and 
Argo prayed that he might be joined a party plaintiff in the proceed- 
ing, but the court declined to grant the application and dismissed the 
writ, and this ruling is assigned as error. 

In the appellate courts of the United States the rule is that ail the 
parties to a suit or proceeding, who appear from the record to hâve 
an interest in the order, judgment, or decree challenged by the ap- 
peal or writ of error, must be made parties to the proceeding or must 
be given a notice équivalent to summons and severance before the 
court will proceed to a décision of the merits of the case, and this to 
the end that the successful party may be at liberty to enforce his judg- 
ment, decree, or order without delay against those parties who do not 
désire to hâve it reversed, and that the appellate court may not be re- 
quired to décide the same question more than once upon the same rec- 
ord. Masterson v. Herndon, 10 Wall. 416, 19 L. Ed. 953; Hardee 
V. Wilson, 146 U. S. 179, 181, 13 Sup. Ct. 39, 36 L. Ed. 933 ; Davis 
v. Mercantile Trust Co., 153 U. S. 590, 14 Sup. Ct. 693, 38 L. Ed. 
563 ; Gray v. Havemeyer, 3 C. C. A. 497, 505, 53 Fed. 174, 182 ; Far- 
mers' Loan & Trust Co. v. McClure, 78 Fed. 211, 213, 24 C. C. A. 
66, 68 ; Dodson v. Fletcher, 78 Fed. 214, 215, 34 C. C. A. 69, 70: 

The Court of Appeals in the Indian Territory held that the time for 
suing out its writ of error was limited to six months after the judg- 
ment was rendered in the trial court by the Act of March 3, 1905, c. 
1479, § 12, 33 Stat. 1081 (U. S. Comp. St. Supp. 1907, p. 208), but 
counsel for the plaintiffs in error argue that this was an error, and that 
their application to make Argo a party should hâve been granted and 
their writ should hâve been sustained because the time for procuring 
and the manner of prosecuting writs of error from that court were 
those prescribed by Mansfield's Digest for such writs from the Su- 
prême Court of Arkansas, and not those which conditioned writs from 
the United States Circuit Court of Appeals of the Eighth Circuit to 
ihe United States Circuit Courts. The time for suing out a writ of 
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error from the Suprême Court of Arkansas to its subordinate courts 
was three years, and in case the party procuring such a writ satisfied 
the court, by due proof on affidavit, that the consent of a party who 
ought to hâve been joined could not hâve been procured by reason 
of his absence from the state, that court was authorized to allow the 
prosecution of the writ without his joinder. Mans. Dig. Ark. c. 40, 
§§ 1376-1381 (Ind. T. Ann. St. 1899, c. 17, §§ 778-783). The con- 
tention is that thèse provisions of the statutes of Arkansas fixed the 
time and manner of prosecuting the writ from the Court of Appeals 
of the Indian Territory in this case because Congress by the act of 
March 1, 1895, chapter 145, § 11, 38 Stat. 698, enacted that that 
court should hâve such jurisdiction, powers, and superintending con- 
trol over the courts in the Indian Territory as the Suprême Court 
of Arkansas had over the courts of that state, and that the provisions 
of chapter 40 of Mansfield's Digest relating to the jurisdiction and 
powers of the Suprême Court of that state, to appeals and writs of 
error, and to the trial and décision of causes were extended over the 
Indian Territory so far as they were applicable. If the congressional 
législation had stopped hère, the position of counsel might hâve been 
tenable. But before the writ of error from the Court of Appeals in 
the Indian Territory was allowed in this case, the act of March 3, 
1905, c. 1479, § 13, 33 Stat. 1081 (U. S. Conip. St. Supp. 1907, p. 
308), had provided: 

"That hereafter al! appeals and writs of error sUnll be tnken from the 
United States courts in the Indian Territory to tlio TTnited States Court of 
Appeals in the Indian Territory, and from the TTnited States Court of Appeals 
in the Indian Territory to the United States Circuit Court of Appeals for the 
Bighth Circuit in the same manner as is now provided for in cases takeu hy 
appeal or writ of error from the Circuit Courts of the T'nited States to the 
Circuit Court of Appeals of the United States for rho Eighth Circuit." 

Counsel invoke the conceded rule that repeals by implication are not 
favored, and that, where sections of earlier and later acts can by any 
reasonable construction stand together, they must so stand (Gowen 
v. Harley, 56 Fed. 973, 6 C. C. A. 190), and persuasively argue that 
the manner of securing the writ does not include the time for secur- 
ing it, and that both the time and the manner of the prosecution of 
writs from the Court of Appeals of the Indian Territory remained the 
same after as before the passage of the act of 1905. But the purpose 
of ail construction of statutes is to ascertain and carry into effect 
the real intention expressed by the législative body which originated 
them, and when this clearly appears from the terms of the statute tech- 
nical rules and définitions may not prevail over it. The word "here- 
after" in section 13 of the act of 1905 strongly indicates the purpose 
of the Congress to provide that after the passage of that act appeals 
and writs of error should be taken and prosecuted in a différent man- 
ner from that in which they had been sued out and carricd on prior 
to that time. Under the former practice defeated parties were per- 
mitted to obtain writs from the Court of Appeals of the Indian Terri- 
tory at any time within three years after judgments in the trial courts 
against them, and writs from this court at any time within six months 
after judgments of the Court of Appeals of the Indian Territory 
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against them, so that, when to thèse possible delays was added tlie 
necessary time which courts ought to take to carefully examine and 
rightly décide important cases, more than three years after the date 
of the judgment of the trial court might be consumed lawfully in 
reaching a final judgment. The power of a disappointed litigant to 
secure so long a delay had become a crying evil, and in màny cases 
had resulted in a practical déniai of justice. It is true that the act 
of 190o provided only that writs of error from the Court of Appeals 
in the Indian Territory should be taken in the same manner as they 
were then taken from the Circuit Court of Appeals of the Eighth Cir- 
cuit to the Circuit Courts, and that it contained no mention of time. 
But the Word "manner" has varions meanings. It signifies the mode 
of proceeding in any case or situation, the method by which a desired 
resuit is obtained, and its purport is broad enough to include ail the 
limitations of time as well as of form by which writs of error from 
this court to the Circuit Courts were conditioned. One of thèse lim- 
itations was that the writ must be sued out within six months after 
the rendition of the judgment in the trial court (Act March 3, 1891, c. 
517, § 11, 26 Stat. 829 [U. S. Comp. St. 1901, p. 553]), and in view of 
the unnecessary delay of litigation and of the injustice which the Ar- 
kansas practice entailed, of the broad signification of the word "man- 
ner" and of the manifest purpose to make a substantial change in the 
practice, the conclusion is that the intention of Congress in the enact- 
ment of the statute of March 3, 1905, and the légal efïect of that act, 
were to conform both the time for and the practice in the prosecution 
of writs of error from the Court of Appeals of the Indian Territory 
to those which were then applicable to the taking and prosecution of 
writs of error from this court to the Circuit Courts of the United 
States; It is unnecessary to hold that the effect of the act of 1905 was 
to repeal anjr part of the act of 1895, and that is not this décision. The 
légal eft'ect of this conclusion is not that the provisions of the act of 
1895 were repealed, but that they remained applicable to appeals and 
writs of error taken before March 3, 1905, but were rendered inap- 
plicable to those thereafter secured. The resuit is that the time with- 
in which the writ of error from the Court of Appeals of the Indian 
Territory could be lawfully taken in this case was six months after the 
judgment in the trial court. And when that time expired Argo, who 
was an indispensable plaintiff in error, had not been made a party to 
the proceeding below. 

But counsel présent another contention. They argue that although 
the time to sue out the writ had expired, yet when Argo and the two 
plaintifïs in error named in the writ applied to the Court of Appeals 
of the Indian Territory to permit him to become a party to the pro- 
ceeding, that court had the power, and it was its duty, to grant the 
application and to proceed to hear the case upon its merits. They say 
that the provisions of chapter 40 of Mansfield's Digest prescribed the 
power and duty of that court, and that if they did not, and if thèse 
were the same as those conferred and imposed upon this court under 
similar circumstances, the plaintiffs in error were in either case entitled 
to the relief they sought. Conceding, without deciding, that the Court 
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of Appeals of the Indian Territory had the power hère claimed, nei- 
ther of the plaintiffs in error had any absolute légal right to the joinder 
of Argo after the expiration of the time fixed for suing out the writ. 
Their application to the court was not for the enforcement of a right ; 
it was an application to the discrétion of that court to permit them 
to amend their writ, and the déniai of that application is reviewable 
hère for an abuse of discrétion only. The Arkansas statute itself, up- 
on which counsel chiefly rely, provides that if any persons living 
against whom a judgment has been rendered are omitted from the 
writ of error sued out to challenge it the writ shall be dismissed unless 
one or more of such persons be allowed by the court to proceed (chap- 
ter 40, § 1280), but that, if the parties prosecuting the writ satisfy the 
court by due proof on afhdavit that the consent of the omitted party 
could not be had by reason of his absence from the state, the prosecut- 
ing parties may be allowed to proceed without joining him (section 
1281). The writ in this case was sued out on July 22, 1905. The six 
months expired on January 22, 1906. The first application to make 
Argo a party was made on May 13, 1906, and the only proof offered to 
sustain it was the affidavit of Lewis and Wright that Argo "was at 
the time of the trial, and of the rendition of the judgment, and of the 
filing of the pétition for writ of error, and of the allowance of the 
writ of error, and of the issuance of the citation, and is not a résident 
©f the Indian Territory so that his consent at such time to join in said 
writ of error could not be obtained ; his résidence at ail such dates 
being to the said Allen Wright and to the said Yancey Lewis unknown. 
and that lately the résidence of said Argo has been discovered, and his 
consent to join in this proceeding by writ of error has been obtained." 
There was no proof or statement that Argo was or had been absent 
from the state, or that any endeavor had been made to fînd him, or 
that he could not hâve been readily found and his consent or refusai to 
join in the writ procured at any time between July 22. 1905, when the 
writ was sued out, and "lately"- — whenever that may hâve been. The 
Arkansas statute authorized the maintenance of the writ in the absence 
of a necessary party only when the court was satisfied by due proof 
on affidavit that his consent could not be had by reason of his absence 
from the state. The proof hère presented fails to satisfy that the con- 
sent of Argo to join in that writ could not hâve been obtained within 
the six months after the judgment by reason of his absence from the 
Indian Territory. It undoubtedly in the same way failed to satisfy the 
Court of Appeals of the Indian Territory. The prosecution and 
amendment of the writ were not governed by this statute of Arkansas. 
but by the rules and practice of this court in such cases by virtue of 
the act of March 3, 1905 ; but the rules and practice of this court were 
not more favorable to the plaintiffs in error tlian the Arkansas stattite 
(Dodson V. Fletcher, 79 Fed. 129, 24 C. C. A. 466), and under neither 
that statute nor the rules and practice of this court was the Court of 
Appeals of the Indian Territory guilty of any abuse of discrétion or of 
committing any error of law, either in its refusai to permit Argo to be 
rnade a partj^ to the writ, or in dismissing it. 

Nevertheless the merits of the case have been carefully examined, 
165 F.— 11 
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and there was in our opinion no prejudicial errer in its'conduct or trial, 
and. on that ground also the judgment should net be reversed. 

The judgment of the Court of Appeals of the Indian Territory must 
therefore be affirméd, and it is so ordered. 

HOOK, Circuit Judge, concurs with the affirmarice on the merits. 



LAUREL OIL & GAS CO. v. GALBEEATH OIL & GAS CO. 

(Circuit Ck>urt of Appeals, Eiglith Circuit. October 29, 1908.) 

No. 2,720. 

1. CouBTS (§ 435*) — Appeal pkom Courts in Indian Territobt Goveened by 

AcT OF March 3, 1905, and Not bï Aekansas Statutes and Practice. 

Subséquent to March 3, 1905, appeals and writs of error and proceed- 
ings therefor and therein to revlew the décisions of the United States 
courts of the Indian Territory were governed by 33 Stat. 1081, c. 1479, 
§ 12 (U. S. Comp. St. Supp. 1907, p. 208), and the practice in the nation- 
al courts, and not by the statutes of Arlvansas or the practice in its courts. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 435.*] 

2. Courts (§ 356*) — Conformitt Acts Inapplicable to Pboceedings to Re- 

viEW Décisions of Courts— x'^.ppeal. 

Acts. of conformity by which the pleadings, practice, and forms of pro- 
ceedings in United States courts in civil causes are asslniilated to the 
pleadings, practice, and forms of proceedings In state courts are Inappli- 
cable to appeals, wrlts of error, bills of exceptions, and other proceedings 
to secure reviews of décisions of those courts. The latter are governed 
by the acts of Congress and the rules and practice of the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. §§ 356.*] 

3. Courts (§ 356*) — Pbobate Proceedings are Proceedings in Equity— Bill 

OF Exceptions Unnecessaet to Rbview Tjiem. 

Proceedings in the United States courts in the exercise of the custom- 
ary jurlsdlction of probate courts are proceedings In equity. They are 
revlewable by appeal and not by wrlt of error, and no bill of exceptions 
Is necessary to brlng the évidence, affldavits, and other proceedings there- 
in upon the record, because they are a part of it. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 356.*] 

4. JuDiciAL Sales (§ 1*) — Guardian and "Ward (§ 95*) — Définition— Sale 

OF Guardian Without Authority of Court is Not. 

A Judlclal sale is a sale authorized by a court which has Jurlsdlction 
to grant such authority. 

An order vi^hlch empowers a guardlan, vcho desires to lease the prop- 
erty of his vv'ard, to file a proper pétition, and refers such pétition to a 
master to take and report testlmony and his conclusions for the action 
of the court, does not empower the guardian to sell or lease such prop- 
erty, and a sale thereof by him without authority is not a judicial sale, 
and It vests in the purchaser no rlghts in lavr or in equity. 

[Ed. Note. — For other cases, see Judicial Sales, Cent. Dig. § 1; Dec. 
Dig. il;* Guardian and Ward, Dec. Dig. § 95.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3867-3870.] 
(Syllabus by the Court.) 

Appeal from the United States Court of Appeals in the Indian Ter- 
ritory. 

See, also,, In re Berryhill's Estate, 104 S. W. 850. 

•For other cases see same toplc & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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William P. Z. German (William T. Hutchings, on the brief), for 
appellant. 

Preston C. West (William M. Mellette and Edward R. Jones, on the 
brief), for appellee. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. ^ 

SANBORN, Circuit Judge. This is an appeal by the lessee from a 
decree of the United States Court of Appeals in the Indian Territory 
which affirmed a decree of the United States Court for the Western 
district of that territory, wherein that court refused to confirm an oil 
and gas lease of the land of an Indian minor made by her guardian, 
and confirmed a lease of that land to the appellee for a higher rental. 
The appellee moved to strike from the record ail the testimony and 
affidavits, and to dismiss the appeal because, under the practice in 
the State of Arkansas, proceedings in the probate courts not evidenced 
by the pleadings, orders, and judgments can be considered in the Su- 
prême Court of that state only when they are presented by bills of 
exception, and there is no such bill in the record in this case. Per- 
kins V. Du Val, 31 Ark. 236 ; James v. Dyer, 31 Ark. 489. Counsel 
quote the provisions of certain acts of Congress passed in 1889, 1890, 
1891, and 1895, which conform the pleadings and practice and forms 
of proceedings in civil causes in the United States courts in the Indian 
Territory to the pleadings, practice, and forms of proceedings in like 
causes in the courts of record of the state of Arkansas, which confer 
upon the United States court in the Indian Territory the jurisdiction 
of a probate court, which extend the laws of Arkansas relative to 
guardians, curators, and wards over the Indian Territory, and which 
prescribe the jurisdiction of the United States Court of Appeals in 
the Indian Territory and the method of procuring writs of error from 
it and taking appeals to it; and they argue that by virtue of thèse 
acts appeals must be taken and writs of error must be sued out and 
prosecuted to review the exercise by the United States courts in the 
Indian Territory of probate jurisdiction in the same way that they 
are prosecuted to review like proceedings in the courts of Arkansas. 
But after thèse various acts had been passed, and before any of the 
appeals had been taken in this case, Congress enacted: 

"That hsreafter ail appeals and writs of error shall be taken from the 
United States courts in the Indian Territory to the United States Court of 
Appeals In the Indian Territory and from the United States Court of Ap- 
peals in the Indian Territory to the United States Circuit Court of Appeals 
for the Eighth Circuit in the same manner as is now provided for In cases 
taken by appeal or writ of error from the Circuit Courts of the United 
States to the Circuit Court of Appeals of the United States for the Eighth 
Circuit." Act March 3, 1903, c. 1479, f 12, 33 Stat. 1081 (U. S. Comp. St. 
Supp. 1907, p. 208). 

This act conferred the power and fixed the jurisdiction of the Court 
of Appeals of the Indian Territory and of this court in cases arising 
in the United States courts in that territory. The method of review 
hère prescribed is not a matter of form or of practice, but a matter 
of power and jurisdiction. It is not affected by acts conforming the' 
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pleadings, practice, and forms of proceeding in the trial courts to 
those in the state of Arkansas. City of Manning v. German Ins. Co., 
107 Fed. 52, 57, 46 C. C. A. 144, 148, 149 ; Hooven, Owens & Rent- 
schler Co. v. John Featherstone's Sons, 49 C. C. A. 229, 235, 111 
Fed. 81, 87. In this court and. in the Suprême Court of the United 
States a judgment at law may not be reviewed by appeal, nor a de- 
cree in equity by writ of error. Highland Boy Gold Mining Co. v. 
Strickley, 54 C. C. A. 186, 189, 116 Fed. 852, 855, and cases there 
cited. A proceeding by a guardian to sell the lands of his.ward is 
not a proceeding at law. It was originally within the jurisdiction of 
the chancery courts of England, and in the national courts it is a pro- 
ceeding in equity. An appeal, therefore, was the only method by which 
the decree below could be reviewed in the United States courts, and 
no bill of exceptions is requisite to bring upon the record ail the pro- 
ceedings in equity in the trial cotirt. They constitute a part of the 
record of that court, and are properly returned to this court for con- 
sidération upon an appeal. The motion to strike them from the tran- 
script and the motion to dismiss the appeal are denied. Morrison v. 
Burnette, 83 C. C. A. 391, 394, 154 Fed. 617, 619, 620. 

Weturn to the merits of the case. On- Deceraber 8, 1905, the Unit- 
ed States Court for the Western district of the Indian Territory made 
a gênerai order in thèse words: 

"Now on this day upon due considération by tlie court: 
"It is considered and ordered by tlie court tliat, whenever a guardian 
desires to lease the lands of his ward for oil, gas, or mining purposes, he slmll 
file in the office of tbe clerk of this court, in whieh ,such guardianship ])ro- 
ceedings are pending, a proper pétition. That ail such pétitions are ordered 
at once referred to the uiaster in chancery of this district, to be at once trans- 
mltted to him, by the clerk, and such master is directed to examine the sanie 
and take such testimony relating thereto as he may deem fit and proper, and 
report bis findings and conclusions, together with the testimony, to the 
court for its action. 

"That this order shall be entered of record in the office of the clerk of 
this court at Sapulpa, Wevvoka, Okmulgee, Eufaula, and Wagoner." 

On January 18, 1906, the guardian filed a pétition in that court in 
which he alleged that he had entered into' an oil and gas lease with 
the appellant for a term of 11 years and 6 months, and prayed for 
an order of the court "authorizing and directing him to make said 
lease and approving the same as herewith submitted." On March 
26, 1906, the master in chancery filed a report that on the 17th day 
of January, 1906, he took certain testimony which showed that the 
terms of the lease submitted on the 18th of January, 1906, were just 
and fair; that he afterwards caused a notice to be published that on 
the 5th day of March, 1906, he would receive sealed bids for an oil 
and gas mining lease of the land of this ward ; that on that day the 
appellant offered a bonus of $300 and a royalty of one-tenth, and Fran- 
cis M. Selby a bonus of $1,680 and a royalty of one-tenth ; that the 
appellant had deposited with him a certified check for $300, and Fran- 
cis M. Selby had deposited with him a certified check for $1,560; and 
he recommended that an order be made directing the guardian to 
exécute a lease to Francis M.- Selby. The appellant filed exceptions to 
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this report because the master did not recommend the making of the 
lease to it. The court first ordered the guardian to make the lease to 
Francis M. Selby, but it subsequently set aside this order, directed 
a resale, and finally confirmed a sale of the lease to the Galbreath Oil 
& Gas Company for a bonus of $9,000 and a one-tenth royalty, and 
declared that to be the highest and best bid for the lease. That lease 
lias been made, confirmed by the court and by the Secretary of the 
Interior, and this appeal challenges the right of the court to refuse 
to direct the guardian to exécute the lease of January 18, 1906, to the 
appellant. 

The contention of counsel is that the appellant was the purchaser 
of the lease at a judicial sale, that it bid the fair value of the prop- 
erty and paid $300 to the master on the day it was executed, and that 
as there was no fraud, accident, or mistake in the transaction it had 
the légal right to a confirmation of the sale, and it was error for the 
court to décline to enforce this right and to lease the oil and gas to 
another. That this conclusion might follow if the premises were sound 
may be conceded. Files v. Brown, 59 C. C. A. 403, 407, 408, 124 Fed. 
133, 137, 138 ; Morrison v. Burnette, 83 C. C. A. 391, 397, 398, 154 Fed. 
017, 623, 624. But was the appellant a purchaser at a judicial sale? 
It is an indispensable attribute of such a sale that it must be made 
by authority of some court or judge that has jurisdiction to make or 
to direct it. It may be made by a guardian, a master, a marshal, or 
by any other agent of the court properly authorized, and it may be 
absolute or subject to subséquent confirmation. But the court must 
be the vendor, and the officer must hâve received from it his authority 
to ofifer the property for sale, to receive bids for it and to sell it, ei- 
ther absolutely or subject to the subséquent approval of the court, 
or it is not a judicial sale. The lease to the appellant was sold by the 
guardian on January 17 or on January 18, 1906, and the only author- 
ity he claims to hâve had from the court is the gênerai order of De- 
cember 8, 1905. That order goes no farther than to provide that 
"whenever a guardian desires to lease the lands of his vv'ard for oil, 
gas or mining purposes, he shall file * * * g, proper pétition," that 
ail such pétitions shall be refererd to the master, who shall take rel- 
evant testimony and report his findings and the évidence to the court 
for action. The guardian shall file a proper pétition for what? Evi- 
dently for leave to sell a lease, not for confirmation of a sale of it which 
he has already made and which the court has no légal right to reject 
or disapprove. Counsel state in their brief that it had been the prac- 
tice in the courts of the Indian Territory for the guardians to first 
make sales of leases of this nature, to procure testimony before the 
master^ in support of them, and then to apply to the court for their 
confirmation. If so, it was a practice unauthorized by any order of 
the court or by any évidence in this record, and it was not followed 
by the guardian hère, for the prayer of his pétition was not for a con- 
firmation of the sale or of the lease he had already made, but for an- 
order "authorizing and directing hirn to make said lease and approv- 
ing the same as herewith submitted." The sale of the lease to the 
appellant was the act of the guardian without the authority of the 
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court. It was in no sensé a judicial sale. It was notliing but an offer 
of the appellant to purchase a lease of the court on the terms stated 
in the guardian's pétition. It conferred none of the rights of a pur- 
chaser upon the appellant, and the court committed no error in its 
rej action. 

The decrees of the courts in the Indian Territory must be afhrmed, 
and it is so ordered. 



TUMLIN V. BRYAN. 

(Circuit Court of Appeals, Fifth Circuit. November 10, 10O8.) 

No. 1,836. 

1. BA.NKETJPTOY (§ 167*)— VOIDABLE PREFERENCE— SUIT TO RECOVER. 

lu a suit by the trustée in bankruptcy of a pnrtnersiùp to recover pay- 
ments made to a creditor as a préférence, to authorize a recovery, it must 
be shown tliat the flrm and the partners also were insolvent when the 
payments were made. 

[Ed. Note.— For other cases, see Banlcruptcy, Dec. Dig. § 167.*] 

2. Bankruptcy (§ 166*)^Voidablb Préférence— Intent of Debtor. 

To render a payment made by a bankrupt to a creditor voldable as a 
préférence under Bankr. Act July 1, 1898, § 60b, e. 541, 30 Stat. 562 (U. 
S. Comp. St. 1901, p. 3445), it must appear that It was in fact Inteuded to 
give a préférence, and that the creditor had reasonable cause to believe 
that it was so intended ; and mère suspicion or slight proof is not suf- 
Scient. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. §§ 250, 252; 
Dec. Dig. § 166.*] 

Appeal from the District Court of the United States for the North- 
ern District of Georgia. 

Victor Lamar Smith (Janes & Hutchens and Smith, Hammond & 
Smith, on the brief), for appellant. 

William P. Hill and J. L. Mayson, for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

SHELBY, Circuit Judge. This is a suit by T. J. Bryan, as trustée 
in bankruptcy of A. B. Tumlin Company, a partnership composed of 
A. B. Tumlin and M. K. Pounds, against W. L. Tumlin, to recover 
$3,430, the amount of six payments made by the bankrupts within 
four months of bankruptcy. The first of the payments was made 
July. 26, 1906, and an involuntary pétition was filed against the firm 
October 5, 1906. The payments were made to discharge a debt of 
the firm, shown by its note and a chattel mortgage. The bill contained 
the usual averments seeking to recover the payments as voidable préf- 
érences under the bankruptcy act. The défendant ansvi'ered. denying 
the material averments of the bill. There was an order of référence 
and a report in favor of the complainant. The défendant excepted to 
the report, and his exceptions were overruled by the District Court, 
and a decree entered in favor of the trustée for the aggregate amount 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the payments and interest. The défendant, by exceptions to the 
report and by assignments of error hère, contends that the report and 
decree are not sustained by évidence, because (1) it was net proved 
that at the time the payments were made the debtors were insolvent, 
and (2) that at the time the payments were made the défendant did 
not hâve reasonable cause to believe that the debtors intended thereby 
to give him a préférence. 

The burden of proof is on the complainant, and, unless he shows by 
sufficient évidence the éléments of a voidable préférence, he is not en- 
titled to recover. He must prove that the bankrupts (1) while insol- 
vent, (2) within four months of the bankruptcy, (3) made a transfer 
of their property, i. e., a payment of money, (4) and that the creditor 
receiving the payment was thereby enabled to obtain a greater percent- 
age of his debt than other creditors of the same class ; and it must also 
be proved (5) that the person receiving the payment, or to be benefited 
thereby, had reasonable cause to believe that it was thereby intended 
to give a préférence. Bankr. Act, § 60, cls. "a" and "b" (Act July 
1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]). 

There is no déniai that the payments alleged were made, and that 
they were made within four months of the bankruptcy. 

The case turns on the contention of the défendant that there is no 
sufficient évidence to sustain the decree showing that the bankrupts 
were insolvent at the time the payments were made, and that the évi- 
dence does not show that the défendant had reasonable cause to be- 
lieve that the payment was intended to give a préférence. A person 
is deemed insolvent within the meaning of the act "whenever the ag- 
gregate of his property, exclusive of any property which he may hâve 
conveyed, transferred, concealed, or removed, or permitted to be con- 
cealed or removed, with intent to defraud, hinder, or delay his credi- 
tors, shall not, at a fair valuation, be sufficient in amount to pay his 
debts." Bankruptcy Act, § la (15). The complainant, as a witness 
for himself, in answer to a question which assumed that he had "gone 
through the books and familiarized himself with the condition of the 
affairs of A. B. Tumlin Company," testified that "they were insolvent, 
in my opinion"; the answer referring to their condition on July 1, 
1906, about the time the payments in question were made. He was 
not asked what property the firm owned, nor its value, nor the amount 
of the firm's debts. The schedules filed by the bankrupt firm Decem- 
ber 27, 1906, are relied on as showing insolvency of the firm in July, 
1906. If from thèse schedules and the dates of accounts listed it be 
conceded that the firm's indebtedness in July, 1906, may be ascertained, 
and that other schedules show the property owned by the firm at the 
time of the bankruptcy, this is not sufficient. It is not shown what 
property was owned by the firm in July, 1906, at the date of the pay- 
ments, nor is the value of the property then owned by it proved. 

And, besides, we find no évidence showing what property was own- 
ed by the individual members of the bankrupt firm in July, 1906. In 
a claim for exemptions filed by the attorneys for the members of 
the firm there is a statement that they owned no property except the 
partnership property. That pétition is sworn to October 23, 1906. If 
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that affidavit is admissible against the défendant in this suit, it is in- 
sufficient to show the pecuniary condition of the members of the bank- 
rupt firm in July, 1906. As each member of the partnership is Hable 
individually for the partnership debts, it seems to follow that, to show 
such insolvency as to entitle the trustée to recover, the insolvency of 
the members of the firm should be proved. If a condition exists 
whereby ail diligent creditors may obtain payraent in full, it seems use- 
less and unjust to sustain a suit against a défendant who has only col- 
lected what was due to him. It is true that a partnership may be treat- 
ed as an entity, separate from its individual members, for the purpose 
of its adjudication as a bankrupt (Bankruptcy Act, § 5a; In re Meyer 
et al., 98 Fed. 976, 39 C. C. A. 368; In re Mercur, 122 Fed. 384, 68 
C. C. A. 472) ; but, in a suit to recover a préférence, it is not only the 
insolvency of an intangible entity, but the insolvency of its responsible 
component parts, that lies at the foundation of the right to relief. If 
the component parts of the firm may be made to pay the firm's debts, 
the suit lacks reason and substance, and it cannot be held that the de- 
fendant has obtained a greater percentage of his debt than other cred- 
itors of the same class. If the members of the firm are solvent, ail 
creditors may be paid in full. If the individual members of the part- 
nership are not shown to be insolvent at the date of the payments, the 
préférence is not voidable. Vaccaro et al. v. Security Bank of Mem- 
phis et al., 103 Fed. 436, 43 C. C. A. 279. See, also, In re Blair et al. 
(D. C.) 99 Fed. 76 ; Davis et al. v. Stevens et al. (D. C.) 104 Fed. 235 ; 
In re Forbes et al. (D. C.) 128 Fed. 137; In re Perley & Hays (D. 
C.) 138 Fed. 927. 

To sustain the decree, it must appear that there was évidence to 
show that the défendant had reasonable cause to believe that it was 
intended by the payments in question to give a préférence. Bankrupt- 
cy Act, § 60b. The reasonable implication of the statute, it has been 
held, is that the debtor himself mUst hâve intended the préférence. In 
re First National Bank of Louisville, 155 Fed. 100, 84 C. C. A. 16 ; 
Hardy v. Gray et al., 144 Fed. 922, 75 C. C. A. 562. A careful reading 
of the évidence does not lead us to the conclusion that the défendant 
believed the firm to be insolvent. But a belief that a debtor is insol- 
vent is a very différent thing from the belief referred to bj' the statute — 
"reasonable cause to believe that it was intended" by the payments 
to give a préférence. It may often happen that one, though in fact 
insolvent, will continue his business and make payments in the usual 
way, without a thought of preferring one créditer to another, and with 
the hope and belief that he would finally be able to pay ail. If thèse 
payments were made by the firm, without the thought of injuring other 
creditors, and in the belief that it would be able to pay them ail, the 
défendant cannot be charged with reasonable cause to believe that a 
préférence was intended. Wlien a debtor pays, and a creditor re- 
ceives, the amount of a just debt, the natural presumptions are in 
favor of the good faith of the transaction. To let the mère fact of 
the bankruptcy of the debtor within four months make the trans- 
action involved voidable would be to create uncertainty and uneasines" 
as to the probable resuit of every settlement between debtor and cred- 
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itor. Reasonable cause to believe that a préférence was întended can- 
iiot be held to be proved by circumstances that would merely excite 
suspicion. And circumstances may seem suspicious after the bankrupt- 
cy occurs that would not appear unusual at the time of their occur- 
rence, and would then hâve presented no "reasonable cause" on which 
to found a belief of intended préférence. Merchants and other busi- 
ness men constantly continue to make payments up to the very eve of 
failure, and it would be disastrous to hâve them set aside on slight 
proof or mère suspicion. Grant v. National Bank, 97 U. S. 80. 24 
L. Ed. 971 ; Stucky v. Masonic Savings Bank, 108 U. S. 74, 2 Sup. Ct. 
219, 27 L. Ed. 640. 

The fact that one of the payments was made in notes payable to and 
indorsed by the firm was fully explained. The défendant was satisfied 
to receive the notes bearing interest, for he would hâve placed the 
money at interest if he had been paid in cash. 

We are of opinion that the évidence does not sustain the decree. 

The decree of the District Court is reversed, and the cause re- 
manded, with directions to dismiss the bill. 



POUNDS V. BRYAN. 

(Circuit Court of Appeals, Fiftli Circuit. Noveiuber 10, 1908.) 

No. 1,837. 

Appeal from the District Court of the United States for the Northern Dis- 
trict of Georgia. 

Victor Lamar Smith (.Tanes & Hutcheiis aiid Smith, Hammond & Smith, ou 
tlie brief), for appellant. 

Wiiliam P. Hill (Mayson & Hill, on the brief), for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and BURNS, District Judge. 

SHELBY. Circuit Judge. On the autliority of the foregoing opinion in Tuin- 
lin V. Bryan, Trustée, 165 Ped. 106, the decree in this case is reversed, and 
the cause remanded, with directions to disniiss the bill. 



LARRABEE v. McGUIXNESS. 

(Circuit Court of Appeals, ïhlrd Circuit. November 27, 1008.) 

No. 17, October Term, ]008. 

Master and Servant (§ 274*)— In.jukies to Servant— Négligence— Contribu- 
TORv Négligence — Admissibility of Evidence of Observations JIade 
Atter Accident. 

In an action by a chamhermaid in a hôtel agalnst the proprietôr to 
recover for aii în.1ury caused by plaintiff's falling down an elevator shaft 
which she entered through a door partially open, supposing it to be a 
rooni, on the issue of eontrihutory négligence it was error to exclude 
évidence offered by défendant of conditions as to light as observed by 
witnesses who afterward examiued tlie place, where there was évidence 
tliat such conditions were substantially the same as at the time of the 
accident, and at least as favorable to plaintiff. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 274.*] 

•For other caSés see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & pep'r Indexes 
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In Error ta the Circuit Court of the United States for the District o£ 
New Jersey. 

Edmund WilSon, for plaintiff in error. 
John H. Backes, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. The plaintiff vvas a chambermaid 
in the employ of the défendant, who Icept a hôtel at Lakewood, N. J., 
and fell down the baggage elevator shaft from the third sleeping story 
to the basement, receiving serions injuries. The hôtel was principally 
used as a winter resort, and the plaintiff went to work there August 
21, 1905, before the season opened, the accident occurring September 
Ist, when the upper stories were still unoccupied. On the day in 
question she was set to cleaning thèse up by the defendant's house- 
keeper, preparatory to the fall business, and in the course of her duties 
went to the third sleeping floor, where, after unlocking and opening 
up the first room that she came to — raising the Windows, and throwing 
back the shutters to let in light and air — she proceeded to the next 
door to the left, in the hallway, supposing that it led into another bed- 
room. Unfortunately, but unknown to her, it was the opening into 
the elevator shaft, the door of which had been left ajar by the man 
in charge, to air it out and dry it. He had endeavored to protect and 
barricade the way by putting across the opening the headboard, foot- 
board, and springs of an iron bed, and this opposed the plaintiff's 
progress when she attempted to enter. But the place was dark, and 
supposing they were a mère obstruction, she pushed by them, putting 
them sufficiently aside to enable her to do so, and was precipitated to 
the bottom of the shaft, breaking the bones of her right arm so that 
it had to be amputated at the shoulder, and otherwise crippling and in- 
juring herself. The jury gave a verdict for $7,000, thus in effect 
finding that the défendant was négligent in not sufficiently guarding 
the elevator opening, and absolving the plaintiff from any want of eare 
in walking into it in the dark without knowing what there was be- 
fore her. 

The facts on which the defendant's négligence was predicated being 
practically undisputed, the real issue was the contributory négligence 
of the plaintiff, and whatever bore upon it was therefore of impor- 
tance. There are cases, as there are considérations, which would pos- 
sibly justify us in holding as a matter of law that walking, as the plain- 
tiff did, into a dark place where, as she says, she could not see and did 
not know what she would encounter, was négligence per se, precluding 
a recovery. But without stopping upon that, it certainly was material 
to show to the fullest extent the conditions with which she was con- 
fronted, and to that end the défendants offered to prove by several wit- 
nesses the observations which they had made on the spot as to what 
could hâve been seen by the plaintiff upon the occasion in question if • 
she had been careful to do so. This was ruled out upon the ground 
that the conditions were not the same at the time of the observations 
as they were at the time of the accident, and that the évidence was 
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conflicting. That they should be substantially the same, and that the 
court should be reasonably satisfied of this, is of course unquestioned. 
17 Cyc. 285. But that there should be complète correspondence in 
every particular, or that this should appear beyond controversy, would 
seem to be holding the rule toc strictly. 

In the présent instance the accident occurred about 11 in the morn- 
ing. The first part of the day had been clouded and showery, but 
it had cleared and the sun was shining. The hallway on which the 
elevator shaft opened ran east and west, and was lighted by a large 
window at the eastern end ; and a few feet f rom the door of the shaft, 
on the north side of the hall, was an alcôve, also having a large win- 
dow. The alcôve window had no shutters, and there was évidence 
that those of the hall window were open at the time of the accident, 
the light from without the building being thus admitted freely. The 
hall and the alcôve windows were the principal, if not the only, sources 
of light, none other getting in except as it came through the transoms 
over the doors of the sleeping rooms when the shutters of thèse rooms 
were open. The experiments made by the defendant's witnesses were 
conducted on the morning of a day similar in character to the day of 
the accident, so that the light conditions outside were practically iden* 
tical, and, the alcôve window having no shutters, the light from there 
was unobstructed upon both occasions. The only question is whether 
the shutters on the hall window were open, as they were the day of 
the accident, and whether those of the différent sleeping rooms were 
thrown back, the doors being closed, as to which there is no évidence. 
The absence of the bed frame and bed springs, by which the elevator 
entrance was obstructed, is claimed to be another point of dissimilarity. 
And it is also urged that the observations of the witnesses were made 
from across the hall, and not immediately at the elevator, after com- 
ing, as the plaintifif did, from the adjoining room, with its light blind- 
ing her. Thèse are the différent circumstances relied upon to justify 
the exclusion of the évidence ofïered. But in our judgment they in- 
dulge in over-refinement. The observations of the defendant's wit- 
nesses took the place of a view, and were material to a correct under- 
standing of the situation. If the jury could hâve gone in person to 
the place, they would hâve seen for themselves. But this being im- 
practicable, the only thing left was to describe it as it appeared to 
the eyes of others; and this involved ail that was or could be seen 
by them. The most serions discrepancy is the absence of évidence as 
to whether the shutters on the window at the east end of the hall were 
open or closed when the witnesses were there. But we do not regard 
this as vital. If open, the conditions were the same ; while, if closed, 
the circumstance favored the plaintiff, the hall being darker when the 
tests were made, with less ability for any one to see, than at the time 
of the accident. 

It is said that the rejected évidence was in the nature of an experi- 
ment, which it was for the court to reject or allow in its discrétion. 
But we do not think it is altogether to be so regarded. It was de- 
scriptive, rather, the witnesses being called to tell what they saw or 
could see there. Even treating it, however, as an experiment, it was a 
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most important one, going to the root of the case, the rejection oî 
which was a déniai of material proof to which the défendant had estab- 
lished a right, and to which, therefore, he was entitled. 
The judgment is reversed, and a new trial awarded. 



SCOTT et al. v. UNITED STATES. 

;Circuit Court of Appeals, Fifth Circuit. November 17, 1008.) 

No. 1,521. 

1. CONSPIRACY (§ 37*) — 00>'SPIBACY TO COMMIT CBIME — MERGEB OF O-PFENSH 

COMMITTED. 

An Indictment will lie, under Rev. St. § 5440 (U. S. Comp. St. 1901, p. 
3676), for couspiracy to remove distilled splrits on which the tax had not 
been paid, in violation of Rev. St. § 3296 (U. S. Comp. St. 1901, p. 2136), 
although it Is charged that the purpose of the conspiracy was accom- 
plished. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 68-70; Dec. 
Dig. § 37.*] 

2, Criminal Law (§ 1192*)— Appeal and Ekhob— Disposition of Cause— Af- 

FiRMANoE— Judgment. 

On afflrmance of a Judgment of conviction in a criminal case, the Circuit 
Court of Appeals maj-, at least with the consent of the United States At- 
torney, authorize the trial judge to niodify the sentence imposed. 

[Ed. Note. — For other cases, see Criminal Law, Cfent. Dig. § 3231 ; Dec. 
Dig. § 1192.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Georgia. 

For opinion below, see 139 Fed. 697. 

Sion A. Darnell and R. R. Arnold, for plaintiffs in error. 
'E. A. Angier and Geo. L,. Bell, Asst. U. S. Attys., F. C. Tate, U. 
S. Atty., and John W. Henley, for the United States. 

Before FARDEE and SHELBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

PER CURIAM. It appears that John N. Scott, Moses Adams, 
Fred Fields, B. F. Adams, A. Adams, and J. H. Adams were indicted 
for conspiracy to defraud the United States of internai revenue taxes 
payable upon large quantities of distilled spirits, and upon trial were 
convicted and thereupon sentenced as follows : John N. Scott to pay 
a fine of $1,000 and to be imprisoned in the United States penitentiary 
at Atlanta for the term of 15 months, Moses Adams to imprisonment 
in the common jail at Fulton county for the term of 6 months and to 
pay a fine of $500, B. F. Adams to be imprisoned in the common jail 
of Fulton county for the term of 1 month and to pay a fine of $100, 
A. Adams to be imprisoned in the common jail of Fulton county for 
the term of 6 months and to pay a fine of $100, John Henry Adams 
to be imprisoned in the common jail of Fulton county for the term of 
2 months and to pay a fine of $100, and Fred Fields to be imprisoned 
in the common jail of Fulton county for the term of 6 months and to 

•For other cases see same toplc & § ntjmeee iu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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pay a fine of $100. After failure of a motion in arrest of judgment, 
the said parties sued out this writ of error, assigning some seven dif- 
férent specifîcations of error on the part of the trial court. 

In this court only two assignments of error are insisted upon, as 
follows: First, that the spécial demurrer to the indictments should 
hâve been sustained, on the ground that the overt acts were not suffî- 
ciently pleaded and that the statement of facts constituting the offense 
were too meager, and that the indictments state only the gênerai con- 
clusions of the pleader ; second, that the indictment, on the évidence 
set forth therein, should hâve been under section 32 9 G of the Revised 
Statutes (U. S. Comp. St. 1901, p. 3136), which makes the offense of 
iCmoving, and not under section 5440 (U. S. Comp. St. 1901, p. 3676), 
\vhich merely defines the ofïense of conspiracy. 

Neither one of the assignments relied upon is well taken. The in- 
dictment sufficiently charges a conspiracy and the overt act as reqxiired 
by the statute. Offenses under section 3296 and under section 5440 
are misdemeanors. That the prosecution was under section 5440, 
wherein the government assumed the burden of proving a conspiracy, 
as well as the unlawful removing of distilled spirits, which of itself is 
pimishable under section 3296, cannot bave prejudiced the plaintifïs 
in error. And it may be noted that the government, while able to 
prove ail the défendants guilty of conspiracy, might not be able to 
prove them ail guilty of unlawful removing. It follows that the judg- 
ment of the Circuit Court should be affirmed. 

And this would be ordered without further remarks, were it not that 
we hâve been presented with a pétition as follows : 
"John N. Scott et al., Plaintiffs in Error, v. United States, Défendant in Error. 

"Xo. 15,921. United States Circuit Court of Appeals, Fiftli Circuit. 
"ïo tlie Honorable the United States Circuit Court of Appeals for the Fifth 

Circuit : 

"The plaintiffs in error in the case above stated i^etition the court, in ca.se 
rhe judgment of the lower court is afiBrmed, to send the same baclî with direc- 
tions to the lower court to exercise its discrétion in modifying auy sentence 
which may formerly hâve been imposed upon the plaintiffs in error. 

"The plaintiffs in error represent to the court that the case is a proper one 
for a modification of the sentence ; that the plaintiffs in error are wllllng to 
restore any and ail taxes which might hâve been wrongfully withheld from 
the government ; that the case is one under ail the circumstances which calls 
for a modification of the sentence ; and plaintiffs in error refer to the entire 
record in the case as justifying this claim, and also to the uniform good char- 
acter of the plaintiffs in error. 

"[Signed] Reuben K. Arnold, 

"Attoruey for Plaintiffs in Error. 
"Service of foregolng application by copy acknowledged, and we agrée that 
the court may. In case the judgment of the lower court is aflirnied, pass such 
crder as to the modification of the sentence as to it may seem proper. 
"[Signed] F. C. Tate, 

"U. S. Attorney. 
"[Signed] John W. lîenley, 

"Asst. U. S. Attorney." 

The suggestion is made that if the case can be remanded to the Cir- 
cuit Court, with authority to the trial judgc to readjust the sentences, 
a compromise advantageous to both parties can be made. For author- 
ity for this court to affirm a sentence and yet remand, with instructions 
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to the trial judge to exercise his discrétion in modifying any sentence 
formerly imposed, we are referred to the cases of Anjrle v. United 
States (C. C. A.) 162 Fed. 26é, United States v. Wynn (C. C.) 11 Fed. 
57, and Bâtes v. United States (C. C.) 10 Fed. 92. 

Unquestionably cases may arise in which similar authority may well 
be exercised, if the court has before it (and from the record) the cir- 
curristance to warrant action. For instance : If the case shows that a 
motion for a new trial on newly discovered évidence should be passed 
upon, or that a sentence is erroneous as beyond the statute, or the 
trial judge himself suggests that a mistake has been committed which 
he desires to correct. See section 701, Rev. St. U. S. Perhaps we 
could grant the relief asked for in this case under the authorities sug- 
gested ; but we prefer to base our action upon the consent of the gov- 
ernment, as shown by the acknowledgment appended to the pétition 
above given. 

The judgment of the Circuit Court is affirmed, and the cause is re- 
manded to the Circuit Court, with instructions to the trial judge here- 
in to exercise his discrétion in modifying any sentence which has here- 
tofore been imposed upon the plaintiffs in error in this case. 



SHAW V. UNITED STATES. 
(Circuit Court of Appeals, Slxtli Circuit. November 20, 1908.) 
No. 1,818. 

1. PosT OiTiCE (§ 48*)— OrrENSES Against Postai, Laws— Embezzlement of 

Letter bt Employé— Indictment. 

The provisions of Rev. St. § 5467 (U. S. Comp. St. 1901, p. 3691), making 
it a criminal offense for an employé in the postal service to embezzle a 
letter, necessarily implies that the letter must hâve corne into his posses- 
sion In his ofBclal character ; and an indictmeut thereunder which fails 
to allège such fact Is fatally defeetive. 

[Ed. Note. — For other cases, see Post Office, Cent. Dlg. § 77; Dec. Dig. 
§ 48.*] 

2. Indictment and Information (§ 75*)— Supficibncy of Accusation— "Thbn 

AND There." 

The words "then and there" as used in an indictment merely bring 
forward prior avermeuts of date and venue, and do not otherwise enlarge 
the description of the ofCense. 

[Ed. Note. — For other cases, see Indictment and Information, Dec. Dlg. 
§ 75.* 

For other définitions, see Words and Phrases, vol. 8, pp. 6946-6948, 7815.] 

In Error to the District Court of the United States for the West- 
ern District of Kentucky. 

W. M. Smith, for plaintiff in error. 
George Du Relie, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The indictment in this case charged 
the respondent Shaw, in three counts, with having violated the pro- 

*f or otber cases see same topic & § numbeb in Dec. & Âm. Digs. 1907 to date, & Hep'r iDâexda 
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visions of section 5467 of the Revised StatuteS of tlie United States 
(U. S. Comp. St. 1901, p. 3691). The first count was foimded up- 
on the first clause of that section, and charged him with having, while 
he was employed by the United States as a railway postal clerk, f e- 
loniously secreted and embezzled a certain letter containing articles 
of value. The second count need net be stated, as the respondent was 
found not guilty as to that. The third count was founded upon the 
second clause of the statute, and charged the respondent with having 
stolen articles of value from a letter which had corne into his possession 
while in such employment. The respondent was convicted by the 
verdict of the jury upon the first and third counts. But the District 
Attorney waived judgment upon the third count, and the court there- 
upon proceeded to pass sentence upon the first count, and the sen- 
tence was that the respondent be imprisoned at hard labor in the pen- 
itentiary for a year and a day. We shall therefore take notice of the 
first count only, and the proceedings on the trial. 

The particulars of the charge made in the first count were that 
the respondent was at a time stated employed by the United States 
as a railway postal clerk, at Louisville, Ky., "and did then and there 
unlawfully and feloniously secrète and embezzle a certain letter which 
had then and there come into his possession, and was then and there 
intended to be conveyed by mail of the United States, and which then 
and there contained articles of value, to wit, twelve dollars in money 
of the United States." The respondent filed a gênerai demurrer that 
the count did not "state facts sufficient to constitute any ofïense 
against the laws of the United States." The demurrer was overruled, 
and the respondent excepted. 

It is urged that this count of the indictment is bad in that it fails 
to charge with sufficient légal certainty that the letter came into the 
respondent's possession by reason, or because of, his employment in 
the postal service; and we think that upon demurrer it should hâve 
been so held. It is a necessary implication of the statute that the 
letter should hâve come to the carrier in his officiai character. It is 
only a matter of inference, and not of necessary conséquence, that 
it came into his possession as a postal carrier. It may hâve been de- 
livered to him as a mère private person to be taken to the post office, 
or picked up by him on the street and was being taken to the post 
office, or perhaps to be returned to the sender whose name and ad- 
dress were on the envelope; and other not extraordinary circumstan- 
ces may hâve attended his coming into the possession of the letter as 
a private individual. His possession acquired in any of thèse ways 
would be sufficient to meet the allégation, of the indictment in this 
particular, and yet there would be no violation of the statute. The 
statement that the act was done "then and there" is nothing more 
than an allégation of time and place, and brings forward into the con- 
text a répétition of what had already been stated as the date and venue 
of his employment. United States v. Cook, 17 Wall. 174, 21 L. Ed. 
538; United States v. Cruikshank, 92 U, S. 542, 558, 23 L. Ed. 588; 
United States v. Carll, 105 U. S. 611, 26 L. Ed. 1135. 

But the District Attorney argues that this uncertainty may be help- 
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ed out by the words in the second clause of the section describing? 
another offense, that of stealing a letter "which shall hâve corne into 
his possession, either in tlie regular course of his officiai duties, or in 
any other manner whatever." The suggestion is that the words "in 
any other manner whatever" may be carried back and inserted (for 
interprétation) into the description of the offense defined in the first 
clause of the statute. But we think this would be an inexcusable 
license in the construction of pénal statutes. If any inference were 
permissible, it would be that the addition of the comprehensive words 
in the second clause were added for the purpose of including cases 
which would not be included by the previous language in that clause, 
which were the same as those used in the first clause, a wholly un- 
necessary proceeding if the previous language was supposed by Con- 
gress to be broad enough to include ail manner of possession. The 
substantial différence in- the language creating the différent offenses 
is significant, and points undeniably, as we think, to the interprétation 
of the language used to constitute the offense attempted to be charged 
in the first count of this indictment. It bas been settled that upon 
the proper construction of this section of the statute — and it seems 
to us the obvious meaning — each clause defines a separate offense, and 
the whole is to be read as if the word "or" were inserted at the be- 
ginning of the second clause, and the same penalty is denounced for 
the violation of either. United States v. Lâcher, 134 U. S. 634, 10 
Sup. Ct. 625, 33 L. Ed. 1080 ; Hall v. United States, 168 U. S. 632, 
18 Sup. Ct. 237, 42 L. Ed. 607. 

Our conclusion being that the indictment is bad in respect to a 
material averment, there is no occasion to consider the other assign- 
ments ■ of error. 

The judgment is reversed, with direction to sustain the demurrer 
and enter judgment dismissing the proceeding. 



INTERSTATE LIFE ASSUE. CO. v. DALTON. 

(Circuit Ctourt of Appeals, SixtU Circuit November 23, 190S.) 

No. 1,804. 

1. Appeal and Bhrob (§ 997*)— Re VIEW— FiN'DiNGS OF Fact— Effect of Mo- 

tions FOR Direction of Verdict. 

The efïect of motions by bolh parties for the direction of a verdict Is 
to wlthdraw the case from the considération of the jury and submit It to 
the court to find the facts ; and an appellate court in reviewing the action 
of the lower court Is limited to a considération of thé correctness of Its 
ffnding on the law, if there Is any évidence In support of the flnding of 
fact. 

[Ed. Note.— For other cases, see Appeal and Error, Cent 01g. S§ 4023, 
4024; Dec. Dig. § 997.*] ;, ,, 

2. Insurance (§ 184*)— Validitt or Contbact— Discrimination Betwebh In- 

sitbants-Kbntuckt Statute. ' 

Ky. St 1903, § 656, whlth prohlhits any life Insurance Company from 
inàking any distinction oi' discrimination between persons Insured In the 
amount of premiums or rates charged to persons of the same class and 

•For other c&ees see same topic & S n^jmbeb Su Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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equal expectation of life, etc., does not invalidate a poliey liecause rhe 
agent returnetl to the insured a part of the first premlimi paid, wbich 
belonged to hlmself as a coiniiiission. 

[Ed. Note. — Foi' other cases, see Insurance, Dec. Dig. § 184.*] 

3. Insurance (§ 443*)— Cause of Loss — Life Insurance— Deatii in Viola- 
tion 01' Law. 

To defeat a recovery on a life insurance ]>olicy on the ground tliat at 
the tiuie of his death the Insured was carryiug a concealed weapon iu 
violation of Ky. St. 1903, § 1309, it must be shown not only that the offense 
was bcing committed, but, further, that it brought about the death of 
the insured. 

fEd. Note. — For other cases, see Insurance, Cent. Dig. § 1149 ; Dec. Dig. 
§ 443.*] 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

Charles Martindal, for plaintiff in error. 
R. A. Miller, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. The case below was a suit to recover 
on a $10,000 life insurance policy, which the défendant below wrote 
on the life of the plaintiff's husband. 

It appears that the deceased, Dalton, was accidentally shot and killed 
within a year after the writing of the policy. The payment of the 
policy was resisted on the grounds: First, that the insurance Com- 
pany did not receive the entire amount due for the fiirst premium, but 
only $20 thereof in cash, and in lieu of the balance accepted a note 
which was never collected, thus being guilty of the offense prohibited 
by section 656 of the Kentucky vStatutes of 1903, forbidding any re- 
bating ; and, second, that the insured came to his death while violating 
section 1309 of the Kentucky Statutes of 1903, prohibiting him from 
carrying concealed upon his person a deadly weapon. At the conclu- 
sion of the testimony, both parties moved the court for a directed 
verdict. The court, after considcring the motions, delivered an opin- 
ion overruling the motion of the défendant below and sustaining that 
of the plaintifï, and directed a verdict in favor of the latter for the 
amount sued for. 

The effect of the resuit of thèse motions was the withdrawal of the 
case from the considération of the jury, and- a submission of it to the 
court, the latter being requested to fînd the facts; and this court in 
reviewing the action of the lower court is limited to a considération of 
the correctness of its finding on the law, if there is any évidence in 
support of the finding of fact. Anderson v. Messenger, 158 Fed. 2.50, 
85 C. C. A. 468; Beuttell v. Magone, 157 U. S. 154, 15 Sup. Ct. 56(1. 
39 L. Ed. 654; City of Défiance v. McGonigale. 150 Fed. 689, 80 C. 
C. A. 425. 

With respect to the claim that the premium, with the exception of 
$20, was rebated, which invalidated the policy, the court below found, 
as a matter of fact, that under the testimony the claim was not sus- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
165 F.— 12 
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tained. Section 656 of the Kentucky Statutes of 1903, forbidding dis- 
crimination and rebates, reads as f ollows : 

"Mo life insurance company doing business lu Kentucky shall make or per- 
mit any distinction or discrimination in favor of indivlduals between insurants 
of the same class and equal expectation of life in the amount or paymeut of 
premiums or rates charged for the policios of life or endowment insurance, 
or in the dlvldends or other benefit payable thereon, or in any other of the 
terms and conditions of the contracts it makes ; nor shall any such company 
or any agent thereof make any contract of insurance or agreement as to such 
contract, other than Is plalnly expressed in the policy issued thereon ; nor 
shall any such company or agent pay or allow, or offler to pay or allow, as 
inducement to insurance, any rebate of premium payable on the policy, or any 
spécial favor or advantage in the dividends or other beneflt to accrue thereon, 
or any valuable considération or inducement whatever not specifled in the 
policy contract of insurance. Every company, or, officer or agent thereof, vvho 
shall violate the provisions of this section, shall be flned in any sum not ex- 
ceeding five hundred dollars, to be recovered by action In the name of the 
commonwealth, and, on collection, paid into the state treasury." 

The testimony would bear the construction that the gênerai course 
of business pursued by the insurance company was such that the agent 
was entitled to a certain percentage of the premiums, which he re- 
tained as his own, and which in this case was much larger than the 
so-called rebate. It was possible for the court to find that the insured 
paid to the agent the customary premium, and that the latter returned 
to him a part of his commission, and also paid to the insurance com- 
pany the full amount of the premium due to it on such an insurance. 
It might be that another construction would be a more reasonable 
one, but that would not justify the reversai of the finding of the court 
upon a question of fact. The finding of the court must be interpreted 
as a finding that the agent gave to the insured a part of his own money, 
and not a part of any money belonging to the company. We do not 
think that such a case is within the prohibition of the statute. 

With regard to the second, the court took the view that there was 
np évidence in the record to show that Dalton lost his life while car- 
rying coricealed upon or ,about his person a deadly weapon. There was 
no testimony whatever to show that the deceased was carrying the 
pistol, whose discharge b.rought about his death, concealed upon his 
person. There is nothing to show that the pistol was concealed ; and, 
if it was concealed, there is nothing to show that the death of the de- 
ceased was due to its concealment. Now, to sustain this défense it 
is necessary to show that the ofifense of carrying a concealed weapon 
was being committed, and, further, that that ofifense brought about 
the death of the deceased. 

Judgment afifirmed. 
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MUSKOGEE LAND CO. v. MULLINS. 

(Circuit Court of Appeals, Eightli Circuit. November 20, 1908.> 

No. 2,742. 

1. Evidence (§ 437*)— Paeol Evidence to Invalidate Wbitten Instrument— 

Ili.egality. 

Paroi évidence is always compétent to show that a written contract, 
fair and lawful on its face, Is in trutli contrary to law, morals, or public 
policy. 

[Ed. Note.— For otber cases, see Evidence, Cent. Dig. §§ 2027-2029 ; Dec. 
Dig. § 437.*] 

2. TBIAL (§ 141*)~DlRECTI0N OF VERDICT. 

Wliere there is no substantial conflict in the évidence, the disposition 
of tlie case becomes a matter of law for the court. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 336; Dec. Dig. I 
141.*] 

3. INDIANS (§ 16*)— Lands— Validity of Lease. 

Under Act June 30, 1902, c. 1323, § 17, 32 Stat. 504, which provides: 
"Creek citizens niay rent tiieir allotuients for strictly nonmineral purpose» 
for a term not to exceed one year for grazing purposes only and for a 
period not to exceed flve years for agriculturai purposes. * * * Any 
agreement or lease of any kind or character vlolative of this paragraph 
shall be absolutely void and not susceptible of ratification in any manner, 
and no mie of estopj)el shall ever prevent the assertion of its invaiidlty" 
■ — a lease for two years of such allotted lands, purporting to be for agri- 
culturai purposes, but shown to hâve been in fact for grazing purposes, al- 
though not made by the allottees, but by one claiming under them, is void. 
and its validlty may be denied by the lessee. 

[Ed. Note. — For other cases, see Indlans, Cent. Dig. § 45; Dec. Dig. § 
16.*] 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

See 104 S. W. 586. 

N. B. Maxey (Charles F. Rimyan, on the brief), for plaintiff in 
error. 

Robert F. Blair, for défendant in error. 

Before HOOK and ADAM S, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This vvas an action brought by the Mus- 
kogee l^and Company against the défendant to recover rent for certain 
premises reserved to it by the terms of a written lease. Défendant 
remained in possession one year out of the term of two years created 
by the lease, and refused to occupy the premises or pay rent for the 
second year. To recover this rent was the object of this suit. The 
court directed a -verdict for défendant. Was that error? 

The défense was that the lease is void, because in violation of section 
17 of the act of Congress of June 30, 1903 (33 Stat. 504, c. 1333), 
which is as follows: 

"Creek citizens may rent their allotments for strictly nonmineral purposes 
for a term not to exceed one year for grazing purposes only and for a period 

*For other oases see same topie & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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not to exceed flve years for agricultural purposes. • * * Any agreement 
or lease of any kind or character vlolative of this paragraph sliall be abso- 
Intely void, and uot susceptible of ratification iu any manner, and no rule of 
estoppel Bhail ever prevent tlie assertion of its validity." 

The land company held the premises under some kind of right 
derived from allottees of the Creek Nation, the terms and condi- 
tions of which do not clearly appear in this record. It made a lease 
to MulHns, on its face purporting to be for agricultural purposes ; but 
Mullins contends that its real purpose was to enable him to make use 
of the demised premises, in violation of law, for grazing purposes 
only. The land company contends that the face of the lease expressed 
the truth, and that the real purpose of the parties was to create in the 
lessee a lawful term of tvvo years for agricultural purposes only. 

On this controlling issue of fact the writing is not conclusive. Paroi 
évidence is alvvays compétent to show that a written contract, fair 
and lawful on its face, is in truth contrary to law, morals, or public 
policy. Lingle v. Snyder, 87 C. C. A. 529, 160 Fed. 627. We hâve 
carefully examined the évidence preserved in the record, and are ir- 
resistibly brought to the conclusion that the lease in question was a 
subterfuge made to circumvent the law. There is no substantial con- 
flict in the proof. It admits of only one reasonable interprétation and 
conclusion. In such circumstances the disposition of the case upon 
the évidence became a question of law for the court. Bell v. Carter 
(C. C. A.) 164 Fed. 417. 

We are unable to agrée with the interprétation placed on the act 
of Congress by the land company, to the effect that its lessors, the 
Creek citizens, alone could avoid the lease for illegality. The act of 
Congress inaugurated a public policy specially applicable to wards of 
the Nation, as the Indians, even after allotment, are held to be ; ànd 
it is our duty to so apply the law as to subserve that policy so far as 
we may lawfully do so. The act in question is couched in emphatic 
and comprehensive language. It déclares "any agreement or lease of 
any kind or character violative * * * shall be absolutely void." 
Either intentionally or unintentionally proof was not made of the 
terms of the contract or lease between the Creek citizens and the land 
company. Accordingly we areat liberty to draw inferences unfavor- 
able to the party claiming under it and whose duty it was to make a 
showing of its contents. If the lease now in controversy between the 
land company and Mullins was not authorized by the owners of the 
land the Creek citizens, in their contract with the land company. it 
was unwarranted, and constituted a violation of the spirit of the act of 
Congress in question. If it was authorized by them it constituted a 
violation of the letter of the law and is void. No mère circumlocu- 
tion can be permitted to accomplish an ulterior and imlawful purpose. 
The gênerai rule invoked by the land company prohibiting a tenant 
from denying the title of his landlord has no application to this case. 
The act of Congress which alone authorized any lease of the lands 
of Creek citizens prohibited leasing for grazing purposes for terms in 
excess of one year, and by way of emphasizing and making efifectual 
the declared public policy it in express terms took away resort to 
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estoppel or ratification as a protection to one seeking to évade its 
provisions. It enacts that: 

"Any agreement or lease of auy kiud or character vlolative of this para- 
graph shaîl be absolutely void and not susceptible of ratification in any nian- 
ner and no ru]e of estoppel shall ever prerent tbe assertion of its invalidity." 

Nothing can be plainer than that an intentional violator of the law 
cannot invoke the équitable principle of estoppel for the purpose of 
protecting him in siich violation. Défendant, therefore, is not estop- 
ped from denying the validity of his landlord's title, or from assert- 
ing the invalidty of his contract as actually made with the land Com- 
pany. 

The conclusions already stated render the considération of the 
question whether the natural guardian or father of Indian chiidren 
can lease their allotments unnecessary. Even if we were disposed 
to décide this question, the facts disclosed by the record are toc 
meager to permit us to do it in this case. 

The trial court committed no error in directing a verdict for défend- 
ant, and the judgment of the United States Court of Appeals in the 
Indian Territory, affinning that of the tria! court, is accordingly af- 
fîrmed. 



WILLARD V. CHICAGO, B. & Q. R. CO. et al. 
(Circuit Court of Appeals, Seventh Circuit. October 0, 1008.) 
No. 1,426. 

1. R.EMOvAr OF Cat:.ser (§ 111*) — Jueisdiction of Fédérât. Court— Grounds 

MUST ArPEAR OF RECORD. 

The jurisdictiou acquired by a fédéral court by removal is strictly lim- 
Ited to the statutory grounds, and rests solely on the state of facts and 
controversy of record as brought from the court of original cognizance, 
and neither acquiescence of tlie parties nor the action of the state court 
eau enlarge the statutory jurisdietion of the fédéral court nor divest that 
of the state court. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 111.*] 

2. Removal of Causes (§ 29*) — Diversity of Citizenship— Joint Action. 

A joint action brought in a state court of Illinois against a lessor and 
a lessee railroad company to recover for a Personal injury ineurred in 
the opération of the road, in which joint négligence and liability are 
charged, is not removable by the lessee on the ground that it is a for- 
eign corporation and in the exclusive use and opération of the railroad 
and alone liable, if there is any liability, for the injury complained of. 
and that its codofendant, a résident corporation, was fraudulently join- 
ed, in view of the established rule in Illinois which authorized the join- 
der and joint recovery In such cases in the state courts. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 69 ; 
Dec. Dig. § 29.*] 

3. Removal of Causes (§ 36*) — Pétition for Removal — Allégation of 

Fraudùlent .Toinder. 

An averment of fraudùlent joinder in a pétition for removal is with- 
out force unless proven. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 79 ; 
Dec. Dig. § 3G.*1 

*For other cases see sarae topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

The plalntlff In error, as adminlstrator of the estate of Harold R. Well- 
man, was the plalntifC below in thls action, brought in the clty court of Au- 
rora, III., to recover of the défendant corporations for alleged joint négligence- 
tn the opération of their railroad In Illinois, causlng the death of the Intes- 
tate; and the déclaration flled in that court expressly charges such défend- 
ants with joint liablUty, In a plea of trespass on the case. Application for 
removal of the suit to the fédéral court was made on behalf of the défend- 
ant Chicago, Burlington & Quincy Railway Ctompany, as an lowa corporation, 
and Its pétition avers (In substance) that the controversy was "whoUy between 
citizèns of différent states" ; that the défendant Chicago, Burlington & Quin- 
cy Railroad Company was an Illinois corporation, ownlng the railroad in ques- 
tion prier to 1901, when It leased to the petitloner ail Its property and ail 
rlghts "except the lessor's franchise to be a corporation" ; that the petitlon- 
er has ever since operated and managed such railroad, With no possession or 
use thereof in the lessor défendant; and that such lessor corporation "wa» 
fraudulently and improperly jolned as a party défendant In thls cause for 
the sole purpose of defeating the rlght" of removal thereof to the fédéral 
court. The cause was then removed to the trial court; motion was made by 
the plalntlff to remand, but was subsequently withdrawn ; and the plalntlff 
then flled addltional counts to the déclaration, averrlng in each the relation» 
of the défendants, respectively, as lessor and lessee of the railroad, opération 
thereof by the lessee corporation, and négligent acts on the part of such les- 
see causlng the injury In suit. On plea of the gênerai issue, the trial pro- 
ceeded, resulting In direction of verdict for the défendants and judgment ac- 
cordingly, with thls writ of error prosecuted by the plaintift to reverse such 
Judgment. 

Coll. McNaughton, for plaintifF in error. 
David J. Peffers, for défendants in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). On this 
writ of error the fundamental question arises, whether the trial court 
obtained jurisdiction of the cause, as brought from the state court, on 
pétition and order for removal to the fédéral court ; and such inquiry 
cannot be set aside to examiné the contentions upon the merits, in réf- 
érence to the direction of a verdict in favor of each défendant, at the 
conclusion of the plaintiff's testimony. The case was removed under 
a déclaration in trespass, which distinctiy charges the two défendant 
corporations with joint négligence and joint liability, in causing the 
death of the intestate; and on pétition of one of the défendants, as a 
foreign corporation, averring that it was the lessee of the other de- 
fendant ( Illinois corporation) in the exclusive use and opération of the 
railroad and alone liable for the alleged injury, if liability arose, and 
that the résident corporation "was fraudulently and improperly joined 
as a party défendant." With no évidence of record in the state court, 
aside from thèse pleadings, we are of opinion that jurisdiction for 
trial of the controversy as one "wholly between citizèns of différent 
States," within the removal act of March 3, 1875, c. 137, 18 Stat. 470 
(U. S. Comp. St. 1901, p. 507), and amendments, was not acquired by 
the trial court. Jurisdiction of such cases in the fédéral court is strict- 
ly limited to the statutory ground, and rests solely on the state of facts 
and controversy of record, as brought from the court of original cog- 
nizance, so that the rule is inflexible that acquiescence of the parties 
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'(M., C. & L. M. Ry. Co. V. Swan, 111 U. S. 379, 382, 4 Sup. Ct. 510, 
28 L,. Ed. 462), failure to press motion to remand, or other proceed- 
ings in tlie fédéral court, after removal, are without force to enlarge 
the statutory authority of the fédéral court in causes so brought. Ala- 
bama Southern Ry. v. Thompson, 200 U. S. 206, 213, 26 Sup. Ct. 161, 
50 L,. Ed. 441 and cases reviewed ; Offner v. Chicago & E. R. Co., 
148 Fed. 201, 202, 78 C. C. A. 359. 

The right of the plaintiff is indisputable to sue the défendants in 
the State court — averring their joint liability, if so advised — and to 
hâve adjudication upon such claim in that forum, unless due cause for 
removal to the fédéral court is there established; and such right is 
neither lost by an unauthorized removal, nor abandoned by the plain- 
tifï's procédure thereafter in the fédéral court, through amended décla- 
ration or otherwise, to make the best of the condition thus arising. 
Whether removal is ordered or denied in the state court does not settle 
the subséquent jurisdiction, which rests on the state of facts there ex- 
hibited and not upon the ruling of the court; with fédéral cause for 
removal established by the petltioner, jurisdiction is transferred ipso 
facto, while failing such évidence jurisdiction remains in the state court, 
irrespective of any order there entered. The cause presented in the 
state court by the déclaration was joint, expressly charging joint nég- 
ligence and liability — plainly tendering no issue of several négligence, 
and not provable for several liability — so that the controversy was not 
removable on such élection of plea, in the absence of unmistakable 
proof of bad faith in the joinder, as a fraud' upon the court and par- 
ties. In référence to the averment of fraudulent joinder, contained 
in the pétition for removal, it is suffîcient to remark that no facts are 
stated in its support, and the mère déduction or légal conclusion of the 
pleader so stated, under the well-settled rules of pleading (Eogg v. 
Blair, 139 U. S. 118, 127, 11 Sup. Ct. 476, 35 L. Ed. 104), is without 
force unless proven. This averment, however, is not only unsupported 
"by facts, but the good faith of the plaintifï, in such joinder of the lessor 
corporation, is fully vindicated by the conceded fact of an established 
rule in Illinois which authorizes joinder and joint recovery, under such 
circumstances, in the state forum. See Chicago & G. T. Ry. Co. v. 
Hart, 209 111. 414, 70 N. E. 654, 66 L. R. A. 75. That the gênerai 
doctrine is otherwise — that joint recovery against a lessor, under the 
conditions stated in the pétition, is denied in the fédéral courts, by 
numerous authorities cited in opposition — cannot debar the plaintiff 
of his right of action (and such benefit as the local rule may afford) 
in the state court, nor authorize removal of his suit under the fédéral 
statutes, as above construed by the ultimate tribunal. 

For want of jurisdiction in the trial court, therefore, under the re- 
moval proceedings, the judgment is reversed, and the cause remanded 
to the Circuit Court of the United States for the Northern District of 
IlHnois, with direction to remand the same to the city court of Aurora, 
Kane county, 111. 
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PIKB'S PEAK HYDRO-ELECTBIC CO. v. POWER & MINING MAOHIN- 

ERY 00. 

(Circuit Court of Appeals, Elghth Circuit. November 10, 1908.) 

No. 2,626. 

OONTBACTS (§ 163*) — CONSTBUCTION— WRITTEN AND PrIKTED PROVISIONS. 

In a CDD tract to furnisli anfl install certain macliiuery, matle ou a i)rint- 
ed form préparée! by tlie contracter, a provision written in that "lime Is 
of tlie essence of tlils contract" hehl to control a provision of the print- 
ed part tliat tlie contractor sliould not be llable for damages on aceount 
of delays, and to entitle the other party to maintain an action for dam- 
ages resultlng from the failure of the contractor to perform the contract 
within tlie time limited therein. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 745; Dec. Dig. 
§ 163.*] 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

K. C. Schuyler (W. F. Schuyler, on the brief), for appellant. 
John R. Smith and John F. Shafroth, for appellee. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

HOOK, Circuit Judge. The principal question in this case is wheth- 
er the appellee is liable in damages for failure to perform a contract 
within the time limited, and it dépends upon the proper construction 
of stipulations in the contract which are apparently contradictory. 
The Pike's Peak Hydro-Electric Company was about to build a plant 
for generating electric power near Manitou, Colo., and to make use 
of the waters on the east slope of Pike's Peak at a high élévation by 
conducting them through a precipitous pipe line several thousand 
feet down the mountain side to the water wheels below. It entered 
into negotiations with the Holthoff Machinery Company, of Wiscon- 
sin, for the delivery and installation of "a riveted hydraulic pipe line." 
After preliminary conférences and discussions the représentatives of 
the two companies reached a conclusion, and a contract was made 
which took the form of a proposition by the machinery company and 
an acceptance thereof by the electric company. The proposition was 
prepared by the machinery company upon a printed form in gênerai 
use in its business. The spécial provisions relating to the work to be 
donè for the electric company, its character, the time virhen shipments 
from Wisconsin to Colorado were to begin and be concluded, the com- 
pletioh of the installation thereafter, the total price to be paid by the 
electric company, the distribution of the payments, and other particular 
détails were inserted in typewriting in the blank spaces of the printed 
form. Among the written insertions was the following:' 

"It is agreed that the payment of 25 per cent, of contract price within 15 
days after the acceptance of this proposai is made on condition that deliv- 
eries will he made as specifled, and that time is of the essence of this con- 
tract." 

*For othfir cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the body of the printed matter were thèse provisions: 

"We assume no liabllity for damages on account of delays, nor will we niake 
any allowance for repairs or altérations, nnless same are made with our writ- 
ten consent or approval. We will furnlsh or repair any niaterial whlch is 
proved within one year after starting in to hâve been détective at the time 
we furnish it, but no liability shall attach to us ou accouut of damages or 
delays caused by sueh defectlve material." 

Also: 

"This contract is contingejit upon strili.es, fires, accidents, or other delays 
unavoidable or beyond our reasonable control." 

The electric company made the first payment of 2ô per cent, of 
the contract price as provided by the written clause above copied, but 
the hydrauHc pipe Hne was not delivered and installée! for more than 
a year after the time specified, and damages are claimed for the delay. 
The présent appcllee took the place of the machinery company in the 
contract and is subjcct to its obligations. 

The différent provisions of a contract are to be so construed that 
effect may be given to ail of them, if it is possible to do so, having 
due regard to the subject-matter and the clear purposes of the par- 
ties ; but where a contract is prepared upon a printed form, and there 
is a confîict between a provision in print and one in writing that can- 
not be harmonized or reconciled, the latter prevails over the former, 
as being that to which attention was more directly given, or as being 
expressive of the final intent of the parties. The appellee contends 
that the provision in writing that time was of the essence of the con- 
tract and the one in print that no liability for damages on account 
of delays was assnmed can be reconciled. so that effect may be given 
to each. It says : There are two distinct remédies for the breach of 
a contract of which time is of the essence: First, the right of re- 
scission; second, the right to compensatory damages. That the writ- 
ten provision, standing alone, would authorize the ado])tion of either 
remedy by the electric company ; but that the purpose of the print- 
ed provision was to take away the right to recover damages, leaving 
unimpaired the right to rescind. We very much doubt that such a 
construction as this would ever occur to one not skilled in the niceties 
of the law, and we think, if such had been the intent of thç contract- 
ing parties, it would not hâve been expressed in terms so uncertain 
and ambiguous. Norrington v. Wright, 115 U. S. 188, 6 Sup. Ct. 12, 
29 L. Ed. 366, is relied on by appellee. It was theie held that time 
is of essence in the contracts of merchants, and the failure of a ven- 
dor to comply with provisions in a contract of sale fixing times for 
delivery authorized a vendee to repudiate the contract. Rut, if ap- 
plicable at ail, the case makes against the appellee hère, because in 
the contract before us the times of deliveries and completion are def- 
initely specified. and if the provision as to time being of the essence 
be confined to the remedy of rescission it is surplusage. See Alpena 
Portland Cernent Co. v. 'Backus, 84 C. C. A. 444, 156 Fed. 944. In 
other words, time of delivery in contracts like that in Norrington v. 
Wright is regarded as of the essence, though not affirmatively express- 
ed as being so. 
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The second printed provision, that the contract should be contin- 
gent upon strikes, fires, accidents, etc., casts doubt upon appellee's- 
construction. Its évident purpose was to make an exemption from 
liability for delays resulting from the causes specifically enumerated. 
To be consistent, therefore, the contention of appellee must be as fol- 
lows: Standing alone, the written clause authorized either rescis- 
sion or damages for delay in performance. The first printed clause 
took away the right to damages, but left that of rescission; while 
the second printed clause took away the right of rescission for de- 
lays caused by strikes, fires, accidents, etc. This is much too refined 
to be adopted. Regarding the position of the parties, the objects sought 
by them, and the entire context of their contract, it is altogether clear 
that no such construction was in the mindof any one who had to do 
with the transaction. It is to be observed that in making its conten- 
tion the appellee détaches the clause, "We assume no liability for dam- 
ages on account of delays," from the remainder of the sentence, which 
deals with repairs and altérations, and from the remainder of the 
paragraph, which relates to defective materials. • Giving to the provi- 
sion that deliveries will be made as specified and that time is of the 
essence of the contract the comparative importance it is entitled to, 
because in writing, and also bearing in mind that the instrument to be 
construed is the work of the machinery company, and the rule that 
doubts in construction should be resolved more strongly against him 
who prépares the contract, we think the exemption from liability for 
damages may more reasonably be said to relate to delays made nec- 
essary by repairs or altérations. 

The trial court, having construed the contract difïerently, did not 
consider the matter of damages caused by delay in performance; and, 
though the record hère contains much testimony upon that subject, 
we refrain from examining it. The Circuit Court is primarily the 
trier of the facts, and in a case of this character we are entitled to 
the benefit of its judgment. We also refrain from considering the 
questions of minor or subordinate importance before the principal 
issues in the case hâve been heard and disposed of. 

The judgment is reversed, and the cause is remanded for a rehear- 
ing upon tnhe same testimony, or with such additional testimony as 
the trial court may allow to be taken. 



UNITED STATES v. F. A. MARSILY & CO. 

(Circuit Court of Appcals, First Circuit. November 17, lOOS.) 

No. 788 (1,923). 

1. CUSTOMS DUTIES (§ 38*)— PRODUCTS FBOM PETROLEUM OKIGINATING ABEOAD — 
FOLLOWIXG THE DECISIONS OF THE CIRCUIT COUETS OF APPEALS IN OtIIEB 

Circuits. 

In accordance witli the practice In the l'irst Circuit, the décision of 
the Circuit Court of Appeals for tlie Second Circuit in TTinled States v. 
R. F. Downing & Co., 14G Fed. .50, 76 C. O. A. 37(5, witli référence to Tarife 

•For other cases see same topio & § numbee in Dec. & Am. Dlgs. 1907 to date, &, Rep'r Indexes 
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Act July 24, 1897, c. 11, § 2, Free List, par. 626, 30 Stat. 199 (U. S. Comp. 
St. 1901, p. 168â), as appliêd to the products of petroleum, foUowed. 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 38.*] 

2. Courts (§ 96*) — Comity— Concurbence with Courts of Like Status. 

Tins Circuit Court of Appeals wlll ordlnarlly concur in the décisions 
of Circuit Courts of Appeals in other circuits. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dig. § 327; Dec. Dig. 
§ 90.*] 

Appeal from tlie Circtiît Court of the United States for the District 

of Massachusetts. 

There was no opinion helow. The Circuit Court afllrmed the décision of 
the Board of tJulted States General Appraisers, which had reversed the as- 
sessment of duty by the collector of customs at the port of Boston. 

The article in eontroversy (paraffln) was made In Belgium from Russian 
petroleum. The latter country Imposes a duty on both crude petroleum and 
its products when Imported from the United States, while Belgium imposes 
a duty on nelther oil nor product Under thèse eircumstances the collector 
assumed that the law (set forth in the opinion herein) did not permit the 
Importation to escape countervailing duty entirely, and accordingly proceeded 
to impose on the paraffln in dispute a duty equal to that imposed by Russia 
on paraffin exported from the United States. 

William H. Garland, Asst. U. S. Atty. (Asa P. Krench, U. S. Atty., 
on the brief). 

Walter F. Welch and Albert H. Washburn (Edward S. Hatch and 
Hatch & Clute, on the brief), for importers. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This case dépends upon the construc- 
tion to be given to the following portions of paragraph 626, forming a 
part of the free Hst of the Tariff Act of July 24, 1897, c. 11, § 2, 
Free List, 30 Stat. 199 (U. S. Comp. St. 1901, p. 1685) : 

"Provlded, That if there be impoi-ted iuto tbe United States crude petrole- 
um, or the products of crude petroleum produced in any country which im- 
poses a duty on petroleum or its products exported from the United States, 
there shall in such cases be levied, paid, and collected a duty upon said crude 
petroleum or its products so imported equal to the duty imposed by such 
country." 

The importation in this case was what is designated as "Hquid paraf- 
fin," being one of the products of crude petroleum. The petroleum 
originated in Russia, and was shipped from Russia to Belgium, where 
it was advanced to the state of the importation in question. The Board 
of General Appraisers held that the case was governed by the décision 
of the Circuit Court of Appeals for the Second Circuit in United 
States V. Downing, 146 Fed. 56, 76 C. C. A. 376, and it was ad- 
mitted that, so far as the questions before us are concerned, the es- 
sential facts are the same. The Circuit Court sustained this ruling, 
whereupon the United States appealed to us. 

On examining the record, we find no reason why we should départ 
on this proceeding from the practice adopted by us, by virtue of which 
we ordinarily concur in the décisions of the Circuit Court of Appeals 

•For other cases see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in other circuits, as stated by us in Gill v. Austin, 157 Fed. 234, 235, 
84 C. C. A. 677, in an opinion passed down November 21, 1907. 
The judgnient of the Circuit Court is affirmed. 



In re WHEIELKB. 

WHEELER V. SIEGBIi, COOPER & CO. 

(Circuit Court of Appeals, Seventh Circuit. October 6, 1908.) 

No. 1,447. 

Banketjptct (§ 415*)— RiGHT OF Banketjpt to Dischakge— Finding or Ret- 

EBEE — REVIEW BT COURT. 

Wliere the correctness of the flndlng of a référée that a bankrupt was 
entitled to a discharge depended entirely upon her credibility as a wltness 
In correcting her testlmony previously given, and her later testlmony, 
whlch was given before hlm In person, was not contradicted nor Impeach- 
ed by any Inhérent defect, It was error for the court not to accept sueh 
finding. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 415.*] 

Appeal froni the District Court of the United States for the North- 
ern Division of the Eastern District of Illinois. 
Robert B. Clark, for appellant. 
Augustus Binswanger, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The appellant, a citizen of Illinois, 
went to San Francisco, residing there about eighteen months, and 
until the time of the great earthquakç April 18th, 190 S. Returning 
to Chicago, she filed on the 28th of July, 1906, her pétition asking 
that she be adjudged a bankrupt. Subsequently she was adjudged a 
bankrupt, the proceedings going to the point of lier application for dis- 
charge, whereupon objections were filed on the ground that she had 
not been a résident of Illinois for the greater part of six months pre- 
ceding the filing of the pétition — the question of fact turning on 
whether she actually returned to Chicago May Ist, 1906, as in part 
of her testimony she says she did, or April 27th, preceding, as in a 
later and supposedly corrected portion of her testinaony she says she 
did. The District Court refused to grant her the discharge. If, as 
a matter of law, the words in the Act "the greater part of six months" 
mean just three months, and no less, and if as a matter of fact, she 
returned May Ist, the order below was right; but if as a matter of 
fact she returned on April 37th, the order was wrong, and should be 
reversed. 

At the hearing in which her first testimony was taken, the appel- 
lant testified that her business was destroyed by the earthquake in 
San Francisco; that she left a few days afterwards, stopped off for 
a Ijttle while in Omaha, and arrived in Chicago on the Ist day of May. 
It was upon the strength of this testimony, that the court below re- 
fused her the discharge. Thereupon she moved the court to be al- 

*For otber cases see same topic & i numbeb lu Dec. & Am. Olgs. 1S07 to date, & Kep'r Indexe» 
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lowed to further testify, which motion liaving been granted, she tes- 
tified that she left San Francisco on the evening of the earthquake, 
April 18th, 1906, arrived in Omaha the Sunday morning following, 
and in Chicago the Wednesday following that Sunday, which would 
make April 27th the day of her arrivai in Chicago. 

If appellant, as a witness, is to be believed — that is to say, if she 
be a witness honestly wishing to tell the truth — the second testimony 
being a correction of the first, and not being impeaclied by any in- 
hérent defects, would of course be taken by the court as presump- 
tively the truth. The whole case therefore turns upon her credibility 
— upon whether, ail things considered, the court should hâve be- 
lieved her when she thus professedly corrects her previous testi- 
mony. Neither upon the occasion of her giving évidence the first 
time, nor the second time, did she appear in person before the Dis- 
trict Court. In both instances the testimony was taken personally 
by the Référée, and the finding of the Référée that he believes her 
corrected testimony, presumptively is based, to some extent at least, 
upon the impression produced on his mind by the witness person- 
ally before him. 

In cases of this kind, where there is nothing in the évidence point- 
ing one way or the other, we think it our duty to accept the findings 
of the branch of the court before whom the witness personally ap- 
peared, and who on that account, had superior opportunity to déter- 
mine her credibility. In this case that branch of the court is the Réf- 
érée, who under the Bankruptcy Act (Act July 1, 1898, c. 541, 30 
Stat. 544 [U. S. Comp. St. 1901, p. 3418]), is given power, in the 
first instance, to find the facts ; and ail things considered, we think 
it was error in the District Court not to accept that finding. 

The order of the District Court refusing to grant the discharge 
is reversed, and the case remanded with instructions to enter an or- 
der granting the discharge. 



AMERICAN STEEL & WIEE CO. T. KEEFE. 
(Circuit Court of Appeals, Tliird Circuit. Xovember 18. 1908.) 

No. 2. 
MA.SÏEB AND Servant (§ 168*)— M aster' s Liability for In.jury to Skrvaint— 

INCOMPETENT FeLLOW SERVANT. 

A master is not relieved from liaV)ility for an iujury to a servant 
tlirougli tlie act of an incompétent fellow servant, retained witli Icnowl- 
edge of liis incompetency, because sucli act was directiy contrary to or- 
ders given liim, wliere it was also au act wliicli would not Iiave been doue 
by a compétent person, altbougli no sucb order had been given. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ S'j-I- 
351 ; Dec. Dig. § 1G8.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

David A. Reed, for plaintifif in error. 
Rody P. Marshall, for défendant in error. 

*For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

DALLAS, Circuit Judge. This writ of error has brought up the 
record of an action by the défendant in error against; the plaintiff in er- 
ror to recover damages for personal in jury to the plaintif? below, 
caused, as alleged, by négligence of the défendant below. The négli- 
gence imputed to said défendant is that it retained in its employment 
as the operator of a certain crâne, an incompétent person, though it 
knew of his incompétence, and notwithstanding its promise, upon the 
complaint of the plaintiff below, to remove him and put a compétent 
man in his place. As was said in the opinion filed by the learned trial 
judge: 

"The verdict of the jury must be taken as establlshlng the craneman's In- 
compétence, that he knew the plaintiff was up in the crâne rigglng, and that 
he started the crâne wlthout directions from him." 

Therefore thèse facts hâve rightly been conceded in this court ; but 
it is contended that no recovery should hâve been allowed, because, as 
is argued, the plaintiff's injury was not due to the craneman's incompé- 
tence, but to his disobedience of an order not to start the crâne while 
the plaintiff below was in the rigging. The distinction thus sought to 
be drawn cannot be made the basis of décision in this case. If the 
person whose act in starting the crâne was the immédiate cause of the 
accident had been a fit person to be intrusted with its control, no di- 
rection to him not to set it in motion while another person was in a 
position of danger could hâve been necessary. He did that which, had 
he been compétent, he would not hâve done, though no direction what- 
ever had been given him, and that he did it in the face of an express 
admonition to abstain from it but makes his incapacity more glaring. 
Moreover, when the plaintiff below made complaint of the way the 
crâne was run, he said, according to the testimony of the department 
manager of the défendant below, that "he [the then operator] wasn't 
capable of running the crâne, and he [the plaintiff below] was scared 
to go upon the crâne to do any work on it when it was necessary." It 
was this complaint that elicited the promise that when a man could be 
found "that could run the crâne" he would be put upon it; and in 
view of such évidence the jury, we think, could not, without manifest 
error, hâve been precluded from finding that the plaintiff was exposed 
to a risk which the défendant knew would continue to exist so long 
as the person then in charge of the crâne continued to operate it. 

The judgment is affirmed. 
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AMERICAN MATTRESS & CUSHION CO. v. SPRINGFIELD MATTRESS 

CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. October 6, 1908.) 

No. 1,449. 

Patents (§ 328*)— Infringement— Mattress. 

The Pislier patent, No. 737,916, for a mattress, Jicld not antleipated, 
valid, and infringed. 

[Ed. Note. — For otlier cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

The bill in the Circuit Court was to restrain the infringement of Letters 
Patent No. 737,910, issued to C. A. Fisher, September 1, 1903, for certain new 
and useful improvemeuts in mattress cushions and the lilie ; the three claims 
of the patent sued upon being as follows: 

1. A mattress or eushion eomprising a layer of résilient filling material, 
fabric arranged on the opposite faces of said résilient layer, said résilient lay- 
er and said fabric being quilted together by stitches which confine such résili- 
ent material to the required thickness, liiyers of fllling arranged on the op- 
posite faces of the quilted layer, and stitches seeuring said last-named layers 
to the quilted layer of filling and fabric, substantially as described. 

2. A mattress or eushion eomprising a ticking, a centrally-arranged fllling, 
layers of fllling arranged above and below the said centrally-arranged fllling, 
sheets of fabric arranged between each of the said layers of fllling and having 
their edges arranged adjacent the upper and lower edges respectively of the 
ticking, and stitches passing through the upper and lower sides of the said 
ticking, layers of fllling, Intermediate layers of fabric and sides of the ticking 
at an angle thereto, substantially, as and for the purpose specified. 

3. A mattress eomprising a thick, résilient layer of cotton-batting arranged 
between sheets of fabric, said sheets of fabric and said cotton-batting being 
quilted together by stitches which confine said layer of cotton-batting to the 
required thickness, a thin layer of cotton-batting arranged upon the upper and 
lower faces of said quilted layer, and sewed directly thereto, substantially as 
described. 

The process described in the patent is as follows: 

In my Improved process of making mattresses I take the mass of filling ma- 
terial, B — such, for instance, as layers of so-called "elastic felt" — and lay un- 
der and over such mass or pile of material a sheet of suitable fabric, such as 
cotton cloth, each such sheet being of substantially the size of the upper and 
lower surfaces of the completed mattress. By any suitable means I then com- 
press the material, B, between thèse sheets of cloth, O, and then with a suit- 
able power sewing-maehine I sew the layers of material, B, together between 
the sheets of cloth, O, by transverse Unes of stitching, c. As this stitching is 
completely covered in the completed mattress, there is no necessity for any 
particular accuraey or skill in running such stitches or in spacing the Unes 
of stitching apart. When this stitching bas been completed, the mass of fllling 
material is conflned by the stitches and between the sheets of cloth, C, to a 
thickness somewhat less than is desired for the completed mattress. I now 
lay upon the opposite faces of the stitched fllling a layer, D, of suitable fabric, 
such as elastic felt or the like, each such layer being substantially the same 
in length and breadth as is desired for the finished mattress. This complètes 
the filling for my improved mattress, as shown in Pig. 7. I now insert the 
stitched filling, with the superposed layers, D, into the ticking or cover it with 
a ticking in any other convenient manner and then secure the ticking and the 
filling to each other by Unes of stitching, E, around the ticking and near the 
edges thereof. This stitching may be most effectively done by passing it di- 
agonally through the ticking and fllling on sides parallel with the edges of the 

♦For other cases see same topio & § kumeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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niattresses and a short distance back tlierefrom, sucli stitching passing diag- 
onally froni tlie upper and lower surfaces of tlie mattress through the ticking 
and fllling and out again through the sides of the mattress, as best shown in 
l'igs. 8 and 9. It vviïl be observed that a mattress so niade eau be niade to 
exactly fill a ticking of auy size or dimension, that the résilient material is 
more securely conflned than in the old way, that no skilled tuftiug-work is re- 
Hnlred, and that the mattress so made has absolutely smooth surfaces. Of 
course it is not absolutely essential, although in niy judgmeut It is much bet- 
ter to complète the mattress by sewing the ticking to the fllling, and, on the 
otlier hand, the flnishing layers, D, might be sewed directly into the ticking 
and not be sewed to the fllling, B. Such modifications do not conslitnte a de- 
parture from the spirit of my invention, but are contemplated thereby. 

The bill vvas dismissed for want of equity ; the Circuit Court, in its oi)iuion, 
holding that the patent was Invalid. The further facts are stated in the 
opinion. 

Otto R. Barnett and Percival H. Truman, for appellant. 
George L,. Wilkinson, for appellees. 

Before GROSSCUP and BAKER, Circuit Judges, and LANDIS, 
District Judge. 

GROSSCUP, Circuit Judge (after stating the facts as above). The 
mattress described in the patent is made up of a séries of layers of 
cotton, wool or other elastic fabric ; the inner layer being compressed 
by means of stitches running clear through it, and the outer layers 
being held to the inner layer by means of stitches on the side. The 
efïect of this arrangement is to give a smooth surface; to avoid the 
necessity of expensive covering to that part through which the stitches 
run; and to make a mattress that will neither expand nor curl up 
when put on the bed. And it seems to hâve been commercially a 
success. 

The principal anticipating device — the Chaney patent — is one in 
which the internai mattress was put in a bag and then inserted in- 
side of another bag — a bag within a bag. Now though the Chaney 
patent calls for a mattress having a tufted inner filling, and remov- 
able outside layers, it is essentially diiïerent from the conception of 
the Fisher mattress, because in the latter, the only bag or envelope 
is the final sheeting — a conception clearly set forth in the descrip- 
tion, and embodied, we think, in the claims sued upon, when the 
claims are read in connection with the description; and it is exactly 
because of this différence, that the Fisher mattress meets its purpose 
of always remaining smooth, and never curling up, and thereby has 
become a superior mattress. The Circuit Court, we think, erred in 
holding that the Fisher mattress was anticipated. 

It is urged upon us that inasmuch as the bill of complaint was 
brought in a district in which the défendants are not inhabitants, the 
burden of proof was upon the complainant to show a complète act 
of infringement in such district — otherwise the Circuit Court for that 
district would be vfithout jurisdiction to hear the cause; and the 
case of Gray v. Grinberg et al, 159 Fed. 138, 86 C. C. A. 328, along 
with other cases, is cited. The usual rule is that whether a défendant 
shall be recjuired to défend in a court other than the Circuit Co. 
for the district of which he is an inhabitant is a cjuestion of privilège 
that he may insist upon or waive, at pleasure. Gray v. Grinberg is 
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not opposed to this rule. The question in that case was, whether as 
a matter of procédure, the défendant liad waived that privilège — 
whether by the bill alleging that infringing acts had been committed 
within the district, an issue of fact involving the question of privilège 
was not thereby tendered — an averment of fact that the défendant, 
wishing not to waive, but to exercise his privilège, had not the right 
to traverse by answer. 

We need not enter, however, into this question of procédure, for 
the proof before us satisfies us — ail the circumstances being taken 
into considération — that acts of infringement were actually com- 
mitted within the district where the suit was brought, and before the 
suit was brought. 

The decree of the Circuit Court is reversed, and the case remanded 
mth instructions to proceed further in accordance with this opinioa 



CLIFFORD V. CAPBLL. 
(Circuit Court of Appeals, Third Circuit. November 10, 1908.) 

No. 8. 

Patents (§ 218*)— Licenses— Liabilitt for Royalties. 

In an action by a patentée on a license contract to recover royalties, the 
plaintifC Is entitled to recover royalties on articles made and sold by de- 
fendant, shown to be substantially those of the patent, althongh not pur- 
porting to hâve been made thereunder, and claimed by défendant not to 
be covered thereby. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 330-334; Dec. 
Dig. § 218.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Paul H. Gaither, and Charles E. Whitten, for plaintiff in error. 
John O. Petty and R. B. Petty,' for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
BALD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below George M. 
Capell, the patentée of a device for ventilating coal mines, brought suit 
against William Clifford to recover the amount alleged to be due upon 
a written agreement whereby Clifford covenanted to make and sell 
fans of the patented device, keep accounts of the fans sold, and pay 
for each such fan a stipulated sum. Clifford was to hâve the exclusive 
agency to sell such fans, and was not to "sell, deal in, make, or cause 
to be made, or be otherwise financially or professionally interested in, 
any ventilator or fan used for any purpose to which the Capell fan 
may be applied." By the contract Clifford also agreed to "keep or 
cause to be kept by himself and sub'- censées regular accounts of ail 
sales of fans in proper books at his own place of business, such ac- 
counts to contain full particulars, with names and addresses of buyers," 

*For other cases see same topic & § ncmbeb in Bec. & Am. Digs. 1907 to date, & Bep'r Indexu 
105 F.— 13 
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etc. He kept such book, and the verdict in this case covered no fan 
which was not so entered in his royalty book- Substantially ail of the 
.■fans, hereafter styled "Clifford fans," and which constituted $4,291 
of the verdict of $10,548.74, were entered in the royalty book and were 
furnished on contracts which called for Capell fans. When asked on 
the trial why he had entered thèse Clifford fans in the Capell royalty 
book, Clifford replied: "I supposed I would hâve to pay royalty on 
them." A verdict in double form was taken, bhe gênerai verdict being 
"that the défendant is indebted to the plaintiff for royalties as claimed 
from June 9, 1905, to March 30, 1907, and $380, making a total of 
$10,548.74, without interest, stibject to the opinion of the court as to 
some of the fans being Clifford fans," and attached to such verdict 
was a finding agreed on by counsel, viz. : 

"We flnd that the défendant Is indebted to the plaintiff on account of royal- 
ties as foHows: Royalties from June 9, 1905. to March 30, 1907, with interest 
to this date, $10,.548.71, of which amount $4,291 is for royalties on fans desig- 
nated by the défendant Clifford fans. « « * The amounts of royalties on 
said Clifford fans to be dedncted from the said sum of .fl0,548.74, if the court 
be of opinion that the défendant Is not liahle in this action under tlie con- 
tract on fans other than fans admitted to be Capell fans." 

Subsequently the defendant's counsel moved the court: 

"That the said sum of !f4,291 be deducted from the verdict of $10,548.74, 
found by the Jury in accordance with the spécial construction of the said con- 
tract, so that the verdie shall be for the sum of $0,257.74; that being the 
amount of royalty upon fans manufactured under the Capell patent." 

Exactly what the question raised by the verdict was is uncertain. 
The plaintiff's counsel contends that it simply raises a question of 
pleading, to wit: 

"Can the plaintiff in any event recover in this action for fans not admitted 
to be Capell fans?" 

On the other hand, defendant's counsel say: 

"In order to avold confusion in the minds of the jurors, counsel for plaintiff 
agreed that it might be conceded that the fans denominated 'Clifford fans' were 
not made after the devices shown in the Capell patent, and based his rlght of 
recovery, as to the royalty on Clifford fans, upon the légal proposition that ail 
fans manufactured by Clifford were liable for the 10 per cent, royalty provided 
in the contract." 

The charge of the court and évidence are not printed, and we hâve 
no light as to the character of the proofs on that subject and how the 
questions of fact were submitted to the jury; but the court, in its 
opinion disposing of the motion, states that : 

"The testimony shows very clearly that It [the Clifford fan] is in ail par- 
ticulars identical with the Capell fan. The witnesses experienced some diffi- 
eulty in their attempts to show the différences, and what they do state are ap- 
parently quite small aud of no substantial effect or importance." 

Moreover, the trial judge stated the reserved question was "whether 
the court be of opinion that the défendant is or is not liable in this ac- 
tion under the contract for royalties or fans other than those admitted 
to be Capell fans," and held "that plaintiff is not limited in this action 
under the contract" to a recovery of royalties on "fans admitted to be 
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Capell fans," but can recover royalties also on fans shown to be Capell 
fans, by whatever name they may be called, and without defendant's 
admission to that efïect." The refusai of the court to reduce the ver- 
dict and the entry of judgment for the full amount found is hère as- 
signed for errer. 

After careful considération, we hâve found no ground on which to 
convict the court below of error. The uncertainty of exactly what 
question was reserved, the absence of ascertained, definite facts on 
which to warrant a réduction of the verdict, leaves the case void of 
such data as an appellate court, asked to review the case, should prop- 
erly hâve before it. If the verdict means that thèse fans were sub- 
stantially like thèse mentioned in the agreement, clearly the plaintiff 
was entitled to recover for them in this action. Félix v. Scharnweber, 
125 U. S. 58, 8 Sup. Ct. 759, 31 L. Ed. 687; St. Paul Plow Works 
V. Starling, 127 U. S. 376, 8 Sup. Ct. 1327, 32 L. Ed. 251. The mère 
fact that défendant alleged they were Clifford fans, and claimed they 
were not covered by the agreement, would not remit the plaintiff to 
another suit to détermine that question. The contention of the plain- 
tiff's counsel is that there was no dispute in that regard. The opinion 
of the court confirms that view, and in the absence of the testimony 
and the charge of the court we are not warranted in accepting the con- 
tention of the defendant's counsel that this substantial question of fact, 
namely, whether the fans were substantially Capell fans, was whoUy 
eliminated from the case. If such was the intention of the parties, the 
verdict did not make it so clear that this court would hâve something 
beyond mère surmise and conjecture in that regard on which to ground 
a reversai of the lower court's action. Presumably the judge who tried 
the case, who was familiar with the testimony and heard the argu- 
ments of the counsel, was in a position to construe this agreement in 
accord with what both counsel intended and acted on in the trial of 
the cause. 

In the absence, therefore, of any error being shown us in the action 
of the trial court in afterwards discharging the rule to reduce the ver- 
dict, the l'udgment is affirmed. 



CARNEGIE STEEL CO. v. COLORADO FUEIj & IRON CO. 
(Circuit Court of Appeals, Eighth Circuit. November 11, 1908.) 

No. 2,632. 

1. Patents (§ 283*) — Suit for Tnïeingement— Equity Jtjrisdiction. 

A bill for an injmictloH îuid damages for infringement of a patent liav- 
ing at the tlme of flling Hie bill a little less than three months to run, 
which prays for a preliminary injunction and contains allégations entl- 
tling complainant to the same, confers jurisdiction on a court of equity to 
avvard an accouuting for damages and profits, although no motion for a 
lirelimînary injunction was in fact made, and the patent expired before 
the time the défendant was required to plead. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 283.* 
Jurisdiction of fédéral courts in suits relating to patents, see note to 
Bailey v. Mosher, 11 O. C. A. 313.] 

•For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Equity (§ 3*) — Exercise of Jukisdiction— Discketion or Court. 

Where a blU rightfully invokes the equity .iurisdlction of tlie court, it 
Is net within tlie discrétion of tlie court to refuse to eutertaiu it because 
of conditions which came into existence after the blll was filed. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 3.*] 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Mark Breeden, Jr. (Thomas W. Bakewell and Charles MacVeagh, 
on the brief), for appellant. 

Fred Herrington (David C. Beaman and Cas s E. Herrington, on the 
brief), for appellee. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHIEIPS, District Judge. 

ADAMS, Circuit Judge. This was a bill brought by the Carnegie 
Steel Company against the Colorado Fuel & Iron Company for an in- 
junction and account, claimed to be the appropriate remedy for the 
infringement of a patent. The bill was filed in the court below on 
March 13, 1906. It ma'de a showing that the patent would expire by 
its own limitation on June 3, 1906 ; that the public generally had recog- 
nized and acquiesced in the validity of the patent, and that its vahdity 
had been sustained by the judgment of a court of concurrent jurisdic- 
tion in a contested action on its merits ; that such judgment had been 
affirmed by the Suprême Court of the United States, and that the de- 
fendant was infringing the claims of the patent. The prayer of the bill 
was for a preliminary and permanent injunction and for the assessment 
of complainant's damages, inchiding the profits earned by the défend- 
ant in the course of its infringing opérations. The complainant filed 
no spécial motion for a preliminary injunction, and none was granted. 
On June 4th, the rule day when défendant was first required to plead 
to the bill, the patent then having expired, a demurrer was filed, chal- 
lenging the jurisdiction of the court in equity to grant the only relief 
then available to complainant, namely, a decree for an account of prof- 
its and damages. This demurrer was sustained by the court below, the 
bill was dismissed, and complainant brings the case hère by appeal 
for re-examination. 

It appears that in the usual course of practice the complainant, if 
otherwise entitled to a preliminary injunction, might bave secured it 
before the patent expired. In view of the foregoing facts, the décisive 
question is whether the Circuit Court acquired jurisdiction to proceed 
with the case and grant complète relief by way of an accounting for 
profits and damages, notvvithstanding the fact that no preliminary in- 
junction had been actually granted, and no injunction, preliminary or 
permanent, could bave been granted after June 4, 1906, when the pat- 
ent expired, and when défendant was first called upon to make its dé- 
fense. It is well settled that the award of an account for profits and 
damages is usually incidental to some main equity wliich gives the pat- 
entée bis standing in court, like the right to an injunction to restrain 
continuance of infringement, or some other right distinctly équitable 
in its nature, and therefore that equity will not entertain a bill for a 

•For other cases see same topio & § kumbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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îiaked account of profits and damages against an infringement. Root 
V. Railway Co., 105 U. S. 189, 215, 26 L. Ed. 975 ; Deere & Weber 
Ce. V. Dowagiac Mfg. Ce, 82 C. C. A. 351, 153 Fed. 177. If, there- 
fore, the présent suit, which présents no other main equity than for 
injunctive relief against an infringement, had been instituted after 
the expiration of the patent, the Circuit Court would hâve had no juris- 
dicton in equity to talce an account; and défendant contends that be- 
cause, in the due course of procédure, the patent having then expired, 
no injunctive relief could hâve been granted at the final hearing, and 
because no motion was made for a preliminary injunction, and none 
was actually granted before the expiration of the patent, this suit be- 
came one in fact for an account of profits and damages only, and falls 
within the principles announced in the foregoing cases, denying équi- 
table jurisdiction for such purposes. 

We are unable to adopt that view. When this suit was instituted 
the patent had nearly three months to run, and, as observed by Mr, 
Justice Brewer, then Circuit Judge, in Westinghouse Air Brake Co. v. 
Carpenter, 33 Fed. 484 : 

"It may be and ofteutimes is true tliat the last years or moutlis of a pat- 
ent arc most valuable to a patentée by reason of the fact that the wide-spread 
iiifoi-matioii in respect to its value and gênerai mtroduction into use lias cre- 
ated the lar.L'est der.uuid for It." 

In the présent case the right to a preliminary injunction according 
to the course and principles of equity was made to clearly appear by 
the bill. There had been a conclusive and final adjudication of com- 
plainant's title to the patent and of its validity by the Suprême Court 
of the United States after a lengthy and spirited contest on the merits 
of the case (Carnegie Steel Co. v. Cambria Iron Co., 185 U. S. 403, 22 
Sup. Ct. 698, 46 L. Ed. 968), and there was a clear and unequivocal 
charge of infringement. In such cases a preliminary injunction, on the 
motion of complainants, and in the absence of new évidence of a con- 
trolling character, is granted quite as a matter of course. Electric Mfg. 
Co. v. Edison Electric Light Co., 10 C. C. A. 106, 61 Fed. 834; New 
York Filter Mfg. Co. v. Jackson (C. C.) 91 Fed. 422. We may tHere- 
fore confidently conclude that the case made by the bill vvell warranted 
the grant of a preliminary injunction, and that one probably would 
hâve been granted, had a motion to that effect been made. 

The suit was then one of équitable jurisdiction when instituted, and 
under the rules and practice in equity there can be no doubt there was 
ample time to award a preliminary injunction before the patent expired. 
Thèse facts, we think, conferred jurisdiction for ail purposes, not only 
for the preliminary injunctive relief, but also for the incidental ac- 
counting. Defendant's counsel place spécial reliance upon the cases 
of Root V. Railway Company, 105 U. S. 189, 36 L. Ed. 975, and Keyes 
V. Eurêka Mining Co., 158 U. S. 150, 15 Sup. Ct. 773, 39 E. Ed. 929. 
The former is a leading case establishing the rule that a bill filed after 
the patent expires cannot be maintained for an account of profits and 
damages only, and afifords no authority against the maintenance of 
the présent bill founded upon différent facts. The latter was a case 
for the infringement of a patent about to expire, in which the equities 
of complainants did not entitle them to any relief, but in which some 
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expressions are found which give color to defendant's présent conten- 
tion. Thèse, when viewed in the light of the peculiar facts of that 
case, bring it into full accord witli the principles laid down in Clark 
V. Wooster, 119 U. S. 323, 7 Sup. Ct. 217, 30 L. Ed. 392, Beedle v. 
Bennett, 122 U. S. 71, 7 Sup. Ct. 1090, 30 L. Ed. 1074, and Busch v. 
Jones, 184 U. S. 598, 22 Sup. Ct. 511, 46 E- Ed. 707, which we think 
are décisive of the présent case. 

In Clark v. Wooster, which was a suit to restrain infringement and 
recover profits and damages, it was claimed that the court below had 
no jurisdiction because complainant had a plain and adéquate rem- 
edy at law. The court said: 

"As to the flrst point, the bill does not show any spécial ground for équi- 
table relief, except the prayer for an injunction. To this the complainant 
was entitled, even for the short time the patent had to run, unless the court 
had deenied it Improper to grant it. If, by the course of the court, no injuuc- 
tlon could hâve been obtained in that time, the bill could very properly hâve 
been dismissed, and ought to hâve been. But by the rules of the court in 
which the suit was brought only four days' notice of application for an in- 
junction was reciuircd. Whether one was applied for does not appear. But 
the court had jurisdiction of the case, and could rêtain the bill if, in its dis- 
crétion, it saw fit to do so, which it did. It might hâve dismissed the bill 
If it had deenied it inexpedient to grant an injunction ; but that was a mat- 
ter In its own sound discrétion, and with that discrétion it is not our prov- 
ince to Interfère, unless it was exercised in a manner clearly illégal. * * * 
If the case was one for équitable relief when the suit was instituted, the mère 
fact that the ground for such relief expired by the expiration of the patent 
would not take away the jurisdiction and preclude the court froni proceed- 
Ing to grant the incidental relief which belongs to cases of that sort." 

In Beedle v. Bennett, a bill to restrain the infringement of letters 
patent which had but a short time to run, the court said: 

"As the patent was in force at the tiine the bill was flled, and the corn- 
plainants were entitled to a preliminary Injunction at that time, the jurisdic- 
tion of the court is not defeated by the expiration of the patent by lapse of 
time before final decree. There is nothing in the case of Root v. Eailway 
Co., 105 D. g. 189, 26 L. Ed. 973, to sustain the objection made by the appel- 
lant ou this aecount." 

To this déclaration the court cites Clark v. Wooster. 

In Busch V. Jones, likewise a bill to restrain infringement of a pat- 
ent about to expire by lapse of time, a question of jurisdiction was 
raised. It was contended that the complainant had an adéquate rem- 
edy at law, because at the time of hearing it appeared that the only 
patent before the court had expired, and that no motion for a pre- 
liminary injunction had been inade prier to the expiration of the pat- 
ent. The court there said: 

"This seeks to détermine the jurisdiction of the court by conditions which 
came into existence after the commencement of the suit, not upon those which 
existed at the time the bill was flled. * * * What the contract provid- 
ed was an issue to be made in the case, and pendiug its décision the prelim- 
inary relief by injunction could hâve been granted. Appellees' contention as 
to the jurisdiction is, therefore, not justifled, and a discussion of the reasons 
for this conclusion is not necessary. They are expressed in Clark v. Woos- 
ter, 119 U. S. 322, 7 Sup. Ct. 217, 30 L. Ed. 392, and Beedle v. Bennett, 122 
U. S. 71, 7 Sup. Ct. 1090, 30 L. Ed. 1074." 

Hère the Suprême Court placed an interprétation upon its former 
opinions, and declared the rule to be that jurisdiction in equity in 
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cases like this dépends on conditions as they existed at tiie time the 
bill was filed, not on conditions which may corne into existence after 
the commencement of tiie suit. The same interprétation was given 
to the décisions of the Suprême Court by the Court of Appeals for 
the Seventh Circuit in Ross v. Fort Wayne, 11 C. C. A. 288, 63 Fed. 
466; by the Court of Appeals for the Third Circuit, in Chinnock v. 
Paterson P. & S. Tel. Co., 50 C. C. A. 384, 113 Fed. 531 ; and by 
the court of Appeals for the Sixth Circuit in United States Mitis Co. 
V. Détroit Steel & Spring Co., 59 C. C. A. 589, 122 Fed. 863. 

Some observations found in Clark v. Wooster concerning the dis- 
crétion lodged in the trial court in awatding or denying preliminary 
injunctions are doubtless responsible for the suggestion that, because 
the trial court refused to entertain jurisdiction of the présent case, 
its discrétion was thereby exercised and became and is conclusive. 
We think this suggestion involves a confusion of the discrétion which 
may be exercised in the matter of awarding preliminary injunctions, 
which appears to be the subject of the observations by the court in 
Clark V. Wooster, with the judgment under law which must be ex- 
ercised in determining a question of judisdiction. The right to ex- 
ercise discrétion présupposes jurisdiction over the case, and the ex- 
ercise of discrétion is the exercise of jurisdiction. The présent case 
does not, in our opinion, dépend upon discrétion. As no application 
for a preliminary injunction was presented to the Circuit Court, no 
discrétion was invoked. Our conclusion is that, because this suit was 
for équitable relief when instituted, the jurisdiction rightfully invoked 
for the purpose, among others, of securing a preliminary injunction, 
was not defeated by the subséquent expiration of the patent by lapse of 
time. 

The decree below is reversed, with directions to overrule the de- 
murrer to the bill and proceed in harmony with this opinion. 



DONNER V. AMERICAN SIIEBT & TIN PLATE CO. 
(Circuit Court of Appeals, Tliird Circuit. November 20, 1908.) 

No. 31. 

Patents (§ 328*)— Invention— Method of Roli,ing Blaok-Plate. 

The Donner patent No. 620,541, for a metliod and mechanism for rolling 
black-plate by means of sets of rolls arranged In a continuons train, dis- 
closes nothing new of utility in the art, it tiaving been proved in practice 
that in continuons rolling the plates in the stack stick together and pro- 
duce scrap to such a degree as to make sucli rolling conimerciiilly uusuc- 
cessful, and no means of preventing sucli resuit being showu in the X)at- 
ent. Claim 4 is also void for laek of novelty. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

James K. Bakewell, Charles Neave, and Charles MacVeagh, for 
appellant. 

Kay, Totten & Winter, for appellee. 
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Before GRAY and BUFFINGTON, Circuit Judges, and CROSS, 
District Judge. 

BUFFINGTON, Circuit Judge. In the court below, Percy E. 
Donner, assignée of patent No. 620,541, granted February 28, 1899, 
to W. H. Donner, for rolling black-plate, filed a bill, charging inf ringe- 
ment, against the American Sheet & Tin Plate Company. In an opin- 
ion reported at 160 Fed. 971, that court held the fourth claim there- 
of valid and infringed. From a decree in pursuance thereof, the lat- 
ter Company appealed to this court. 

This patent concerns sheet-rolling mills. In such mills the gên- 
erai and almost universal practice both prior to this patent and since 
was and is as recited in the patent, as follows: 

"To feed the bars tlirough a set of two-hlgh rolls and then return them over 
thelr tops for the next pass, the screws of the rolls being successively adjusted 
to bring the rolls doser together for each pass. This opération Is eontinued 
until the iron Is too cold to roll, when the packs are returned to the furnace, 
and being reheated are then given a second séries of réductions until they 
are rolled sufficlently long for doubling, when they are doubled and returned 
to the furnace, thèse opérations being eontinued until the desired gauge is 
obtained." 

The succeeding stages of the opération need not be detailed. The 
object the patentée had in view is stated in the spécification as follows : 

"The object of my Invention is to provide a plant and method of working 
the métal whereby the time and labor consuined in passing the métal back 
over the rolls is obviated, and the iron reduced more rapidly and without 
changing the adjustments of the rolls, * * » and to obtain a continuous 
plant wherein the various sets of rolls are maintained at substantially the 
same température by reason of the métal passing there — through in a con- 
tinuous or regular manner, thus giving more accurate sheets and reducing the 
liability of breaking the rolls." 

It should hère be stated that after the sheets are reduced in gauge 
by rolling back and forth four times, which is the customary number 
of initial passes, they are laid one upon the other to form packs. This 
process is called "matching," and is an intermediate opération in sheet- 
rolling. The entire opération of sheet-rolling, including the prelim< 
inary rolling of individual sheets and the subséquent rolling of packs, 
Donner sought to accomplish by a continuous mill, which is one where 
the entire process of rolling goes forward continuously and without 
subjecting the sheets to any return over the rolls so that they may 
repass through them. Complainant's expert tersely defines a contin- 
uous mill as a "plant wherein a separate set of reducing rolls is em- 
ployed for each réduction." By this process it will be seen there is 
no adjustment of the rolls for the several passages as in the old pro- 
cess, but a single adjustment takes place for the single passage, which 
alone is made through each stand of rolls. The advantages incident 
to a use of a continuous mill the patentée thus enumerated: 

"The advantages of my invention will be apparent to those skilled In the 
art, since the labor and time of reducing the métal are greatly decreased, a 
greater number of réductions can be given before reheatiug the pack, and the 
number of workmen Is raaterially reduced. Since I use one pair of rolls for 
each réduction instead of making several réductions on one mill, the réductions 
are more uniform and accurate than where the adjustments are being con- 
tinually changed. The adjustments of the tensions of the rolls which regulate 
thèse réductions are made easy for an unskilled workman, whereas the ad- 
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justment by the ordinary niethod lieretofore used regiiires the close attention 
of a skilled relier. The packs belng fed to the roUs in a continuons and reg- 
ular manner, the rolls are kept at a substantially uiiiform teinperatnre, and 
hence at about the sauie contour or sliape, givins njore accnrate slieets thau 
formerly and avoidlug breaUage of the rolls by reasou of coutractlug and ex- 
panding thereof." 

The patentee's particular form of mill, shown in the accompanying 
eut: 
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— consisted, in so far as is now pertinent to note, of four sets of two- 
high rolls set tandem with feed tables or conveyors between each set. 
At a sufficient distance from the last of the four sets, to allow match- 
ing of the sheets, which individually had had the four customary 
passes, two additional sets of two-high rolls were set tandem. The 
process up to and including the opération of the last two sets of rolls 
is thus described: 

"In the drawings, A represents a heafing fnrnace having chanibers 2. 3, 
and 4, in whlch the bars are lieated. This furnace uiay be provided with one 
or as niany chambers as desired. 'U'hen the bars are brought to the proi)er 
beat in this furnace, they are taken to a continuons mill D, consisting of sev- 
sral sets of two-high rolls, of which I bave shown six sets, arranged in tandem, 
numbered, respectively, 5, G, 7, 8, 9 and 10, each set of rolls being provided 
with a feed-table or conveyor, 11, which is shown as consisting of a séries of 
sprocket-chains passing over posltlvely-driven sprocket-wheels at their ends, 
though other foT'uis of positive! y-driven feed-tables may be employed, If desir- 
ed. ï hâve shown the sprocket-wheels at one end of the feed-table chains as 
niounted upon a shaft having bevel-gear connections with a shaft, 28, extend- 
ing alongside the continuons mill, though tliese chains may be driven by any 
other desired meclianism. The métal belng placed upon the flrst feed-table 
paisses through the set of rolls 5, and being redueed therein émerges upon the 
second feed-table, whlch carries it to the rolls 6, in which it recel ves a further 
réduction, and thence passes on in a similar manner throngb the sets of rolls 
7 and 8. The next set of rolls, 9, is spaced a suflicient distance from the set 8 
so that tbe plates ma.v be matched at this point, if desired, the feed-table be- 
tween rolls 8 and 9 being correspondingly lengtbened for tins i)uri)ose. To stop 
the plates upon the table between the rolls 8 and 9, I show tilting Angers, 29, 
arranged between the chains near the end of this table and arranged to be 
swung into upper position to stop the métal or into lowered inoperative posi- 
tion by a lever, 30. From roll 9 the métal passes through set 10, and on 
emerging from this set of rolls the métal, whlch bas now been redueed to a 
sultable gauge for doubling, émerges upon a feed-table, 12." 

Upon this device claim 4, which reads as follows: 

"In a plant for rolllng blaek-plate. a continuons train in which two of the 
R(>ts of rolls are sutlicientiy removed from each other to allow the bars or 
slieets to be matched between said sets of rolls, substantially as described" — ' 

was granted. 
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The proofs in this case satisfy us of the great advantages and de- 
sirability of the continuous roUing of sheets, but they equally satisfy 
us that this patentée neither disclosed anything novel in his patent, 
or showed successful means of continuous sheet-roUing. The con- 
tinuous mill of Howell, described and iUustrated in the "Iron Age" 
on August 13, 1891, embodied a device containing ail the éléments 
of Donner's fourth claim. In this pubbcation was a horizontal sec- 
tion which showed four sets of two-high relis, vvhich Howell called 
a blooming mill. Two of thèse sets were each mounted in separate, 
parallel, reverse tandem form as shown in the accompanying eut, to 
which we hâve added a line showing the course traveled by the sheets : 




Ftg. ir-Cwtlnutus Tratif, 
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The published description of Howell's process is as follows: 
"With the object of eliminating the item of cost by skilled labor, Mr. Ilowell 
proposed a contmuous train wltli Its blooming niill, vvliich would be in charge 
of eue skilled man, tlie other help needed beiiig eomraon labor. In the bloom- 
ing mill, Fig. 1, the slab or ingot is taken from the furnaee 'A,' and is passed 
through the first set of rolls, as Indlcated by the arrow, and is put hack 
through a second set, receiving two réductions for each movement unt.il re- 
duced to i/g inch tliickuess. It then goes to the shears 'E,' is eut and paek- 
ed, and at the same beat Is taken to the continuous train, Flg, 2, on a buggie. 
The passage through the continuous train is indicated by arrows. The train 
is liullt in detachuieut, so as to hâve control of the speed of the several groups, 
the strip to leave one set of rolls at about the tiine it enters the next in order 
to avoid the complications often incident to continuous mills. The entire 
System of rolls is in one plane and there is no lifting of the pièce, and only the 
latéral movement of it froni the first to the second set of rolls of the blooming 
train. The blooming and continuons trains are placed in close proximity. The 
six engines required from this method would not be costly, since the train 
may be made to run at one-half or one-third of the speed of the englne. The 
trouble in gearing a continuous train from one englne has been that the speed 
of each pair of rolls cannot be changed at will to accommodate the stretch 
of the pièce. By having the rolls detached in groups the engines may be speed- 
ed to suit the elongation of the strlp. Wlth this train strips of sultable widths 
for making cans may be rolled in long lengths and coiled, instead of boxing 
them. While the cost of skilled labor alone on a tin sheet mill by présent 
methods is $12 for Xo. 30 W. G., Mr. Ilowell estimâtes the cost of this method 
at not more than $2." 

From this it will be seen that roll No. 1 is a two-high stand through 
which the sheet passes once, goes forward to rolls No. 2, and passes 
once. From No. 2 stand the sheet is passed laterally to stand No. 3, 
throtigh which the sheet passes once and goes forward to rolls No. 
4, which it passes once. This is the forward process characteristic 
of a continuous mill. There is no return or passing of the sheet a 
second time through the same stand of rolls, and consequently no re- 
adjustment of the rolls to make a thinner gauge. This is not only 
clear from the diagram, but as the article says : 

"The entire System of rolls is in one plane and there is no lifting of the 
pièce, and only the latéral movement of it from tlie first to the second set of 
rolls of the blooming train." 

After receiving the customary four passes, the sheet is reduced to 
a size suitable for matching, and Howell's plan showed space where 
such matching could be done before the métal passed in pack form 
through the other rolls of his continuous mill. From this it will be 
seen that each élément of Donner's fourth claim was présent in How- 
ell's device, viz., a continuous mill, two sets of rolls, sufficient space 
between the sets to permit matching. Howell's device, if used after 
Donner's patent, would clearly infringe the fourth claim, and, being 
earlier, it as clearly anticipâtes. Moreover, as stated above, the proofs 
satisfy us the patent in suit disclosed no practical method by which 
.sheets could be successfully rolled in a continuous mill. It is true 
the spécification claimed sundry advantages would resuit from the Use 
of a continuous mill, but the patentée disclosed no means by which 
those results could be secured, and the use of continuous mills has 
shown such predicted results did not follow. The proof is that in 
continvious rolling the packs stick and produce scrap to such a degree 



204 165 FEDERAL EErORTBR, 

as to make such rolling commercially unsuccessful. Cronemeyer, a 
sheet manufacturer of great expérience, says : 

"We always kiiew that packs of sheets could lie rolled lu a continuons niill ; 
but the question was uot vvlietlier we coulcl roll it, but wbetlier we eonid bring 
out the product economically. * * * The trouble wlth ns always was to 
get out a product that wouldn't stick. We hâve had the theory in that respect 
al] right for a long tlme, but lu practice It wou't work out. * * * It is the 
continuous rolling of the pack without creatlng too much scrap that bas been 
the question which, so far as I know, no one yet solved to-day." 

Indeed, this is proved by coniplainant himself, who, in speaking of 
a mill of respondent's alleged to use the patented process, says : 

"The scrap in the Monongahela continuous. mill is very inuch In excess of 
that in the practice of the old-fashloned single-stand mills. * * * The dit- 
flculty of roll contour had to be conteuded with, and, as it has taken more or 
less experimenting to détermine just how the roUs of a continuons mill should 
be turned, there was much scrap produced tbrough what you uiight say wero 
destroyed packs. I hâve seen mimerons i)acks stick togetlier so tiglit that 
they could not be opened and had to be sheared up as scrap." 

Of the difficulties attending the use of a continuous mil!, Crone- 
meyer says: 

"We took packs of sheets and rolled them on the stands of roll s, which we 
had standing side by side, moving them froni the first pair, second pair, thlrd 
pair, and so on, and giving them a pass tlirough the différent sets of rolls. 
Then we brought out the ijnished pack and tried to open it ; that Is, tried to 
separate the sheets. We found that nearly ail of them were so tightly stuck 
togetlier, or nearly welded together, that we could not separate them. This 
circumstance, we found, was due to the fact that the rolls In the différent 
stands had a différent contour, and that pressure was exerted on the sheets in 
the varions places of the sheets ; and also to the fact that we did not separate 
the sheets during the process of rolling, which is customary to do wlieu we roll 
on the single-stand mill, but which we knew could not be done if we would 
roU on a continuous mill. * * * The effect would be an excessive amount 
of scrap and defective sheets ; and the process would not be economical ; that 
is, the advantages gained by the greater product which a continuous mill can 
put out would be largely offset by the amount of scrap." 

This roll contour difficulty, at présent apparently a fundamental 
obstacle to successful continuous rolling, Cronemeyer thus explained : 

"The surface of the rolls, also, we may try to get them exactly, will always 
vary more or less nevertheless, because the hot métal comlng in contact with 
différent rolls or with the différent métal in those sets of rolls will cause dlf- 
.ferent effects. In that way the one roll may hâve a slightly elevated portion 
which does not exist in the next roll in the sanie place, and wherever thèse 
élévations exist the sheets will be pressed harder than in otlier places. The 
friction, and consequently the beat, is botter in thèse places, and consequently 
the sheets will stick in the spots that hâve corne in contact with such éléva- 
tion in the second or thlrd roll, while if they pass through the same roll the 
pressure ou that same line of the sheet will always remain the same ; but ail 
of this is only a theory of mine, which I conld not positively prove; but the 
fact remains that sheets rolled in the manner descrlbed will stick doser to- 
gether than in the ordinary way." 

So, also, a very clear statement of the roll contour difficulty is given 
by Julian Kennedy, one of the foremost and most reliable of mill en- 
gineers in the profession, who says: 

"Prof. Langley, in his answer to Q. 9, points out some of the difficulties in 
rolling tin plate, the most important one being the diiHculties incident to main- 
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taiuing tlie rolls at a proper beat so as to préserve their cylindrlcal form. He 
speaks of the rolls being turned up slightly concave so that when In regular 
work the center of the roll will become soinewhat warmer tban the ends, the 
roll will acquire as nearly as possible a truly cylindrical form, and claims 
In gênerai that by using tandem mills the rolls ean be kept in a more uniform 
condition than where the rolling is done on a single stand of rolls. Un- 
fortunately, in praetice this does not work ont, for the simple reason that in 
the use of a single stand of rolls it Is possible for a certain error in contour 
to exist without doing very much harm, vvhereas if tlie pack as it nears flnlsli- 
ing bas one pass through a pair of rolls whieh is either too hoUow or too con- 
vex, and the next pass through a perfect pair of rolls, very much heavior 
pressures will be set np in this latter pass either on the edges or the center of 
the pack, as the case may be, than would be the case if the pack was sent a 
second time through the first pair of rolls. In other words, if a pair of rolls 
be, for example, slightly too much convex and a pack be put through thèse 
rolls several times in succession, screwing down on the roll each time, there 
will be manifestly much less tendency to extrême local pressure than there 
would be where one pass of the pack is through such convex rolls and the 
next pass through a truly cylindrlcal pair of rolls. If we take the case of one 
pair of rolls convex and the next succeeding pair of rolls concave, this bad 
action is very much intensified ; so that with a given error the contour of ono 
set of rolls and an opposite error in tlie succeeding one — that is, one convex 
and one concave — the abnormal pressure developed in certain parts of the 
X)ack and the tendency toward stlcking and buckling incident thereto will be 
nraeh greater tban in the case where a single pair of rolls is used, even if the 
error in their contour were two or three times as great as in the case of the 
tandem rolls. Again, he states that with a single pair of rolls it is uecessary 
for the relier to wateh earefully and so umnipulate the rolls as to Iveep their 
contour as nearly correct as possible, which in some cases involves allowing 
the roUs to cool slightly by slowing the opération of the mill. In the case of 
tandem rolls, it often bappens that one set of rolls should be cooled a littlo 
In order to correct its contour, while the succeeding set of rolls should be 
warmed up a little, or vice versa. For this reason, while sheet-mill nien hâve 
never doubted that it would be possible to roll packs on différent sets of rolls 
in suci'PSsion, the;/ bave been doubtful as to wbether the well-known ad- 
vantages of iuerease in output and lightening of manual labor would conipen- 
sate for the increased amount of scrap and wasters produced by giviug each 
pass in the réduction of a paclî in an independent set of rolls ; and my ob- 
servation and ail the information that I can gatlier tells me that up to the 
présent ail experimenting which bas been done in this direction bas not over- 
come this trouble to the extent of saving more cost due to the more rapid 
work and less labor as it lost owiug to increased sticking and buclding of the 
plate." 

Kennedy sums up his conclusions by saying: 

"It is my understanding that they hâve not as yet been able to show any 
commercial advantage in the use of thèse mills over that obtained by the use 
of the older style of mills, where the pack rolling is done by a single stand." 

Moreover, it is to be noted that the patentée in his spécification as 
heretofore quoted claimed that proper roll contour was secured by 
the uniform température incident to the use of a continuons mill. 
In that respect his spécification says : 

"The packs being fed to the rolls in a continuous and reguhir manner, the 
rolls are kept at a substantially uniform température, and hence at about the 
same contour or shape, giving more accurate sheets than formerly, and avoid- 
ing breakage of the rolls by reason of contracting and expaudiu'g thereof." 

But this statement disclosed nothing new, for in his prior patent,. 
No. 615,535, Donner had made substantially the same statement. 
There, speaking with référence to irregular température and roll c«n- 
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tour and of the effect of rolling the packs in a continuous mill, he 
said : 

"My invention overcomes tliese difHcuIties ; and It consists in roughlng in 
one mill and then passing the métal packs in a regiilar or continuous mauuer 
through a flnishiug mill or mills so tliat the finishing rolls will be continuous- 
ly maintained at about the same température. It also consists In passing the 
métal contlnuously or regularly through the roughing rolls, thus maintaining 
thèse rolls coutinuously at the same temi-)erature as well as in passing the 
métal simultaneously or contlnuously through both roughing and finishing 
rolls." 

Now, concededly, the patent gives no instruction whatever upon 
the contour of the rolls, or how they should be turned to get good ré- 
sulta, and when complainant was inquired of on that point his only 
answer was: 

"I think any one skilled In the î^rt would appreciate the fact that some ex- 
perimentiug along thls Une would be necessary in actual practice in order to 
détermine the exact amount of concavity for the varions sets of rolls to pro- 
duce the finest possible results." 

Taking this as the best and strongest answer that can be made of 
the statutory requirement that the patentée shall make a written de- 
scription of his invention or discovery, "in such full, clear * * * 
and exact terms as to enable any person skilled in the art * * * 
to make, construct * * * and use the same," we are of opin- 
ion, in the face of strong and uncontradicted proof of those skilled 
in the art, that the problem of roll contour has not been solved — that 
the disclosures of this patent are not of the practical and useful char- 
acter the law makes the considération for the grant of a patent mo- 
nopoly. The évidence satisfies us the problem of continuous sheet- 
rolling was neither solved nor disclosed by this patent, and that to 
sustain this patent would not be to reward invention, but to block 
further experiment and development, for hère, as was said in Deer- 
ing v. Harvester Works, 155 U. S. 286, 15 Sup. Ct. 118, 39 L. Ed. 
153: 

"In view, not only of the prier devices, but of the fact that his invention 
was of doubtful utility and never went Into practical use, the construction 
claimed would operate to the discouragement rather than the promotion of 
inventive talent." 

This patent has left no impress on the art; the patentée or those 
under him hâve built and operated no such mill and proved its util- 
ity, While the respondent has constructed two continuous sheet mills, 
one has ceased opérations, and the other, while improved by impor- 
tant devices outside the éléments of this claim, is evidently expéri- 
mental in character in that its use emphasizes the failures and defects 
of Donner's device, which has left no impress on an art, which still 
continues in sheet-rolling to emplo}' the methods of the old practice. 

In accord, therefore, with the views expressed above, we hold the 
fourth claim invalid, the decree below be reversed, and the case re- 
manded with instructions to disniiss the bill. 
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AMBEICAN TOBACCO CO. v. ASCOT TOBACCO WORKS. 

SAME V. KHEDIVIAL 00. 

(Circuit Court, S. D. New York. Deeember 3, 1908.) 

1. PXTENTS (§ 19T*)— ASSIGNMENT— FORM AND . SUFFICIENCY. 

No particular form of assignirient of letters patent is prescrlbed by stat- 
ute, and auy written conveyance duly sigued and sufficiently spécifie to 
Identify tho property is sufficient. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 2TG ; Bec. Dig. § 
197.*] 

2. Patents (§ 310*)— SriTS for Infringement— Plea. 

Pleas in suits for infi'ingemeut of patents are allowed when they reduee 
tlie matter in controversy to a single point, but not otlierwise. 

[Ed. Note. — For otber cases, see Patents, Cent. Dig. § 521 ; Dec. Dig. § 
310.*] 

In Equity. Argument on demurrer to part and plea to part of bill 
of complaint in the fîrst case, and on demurrer to bill in second case. 

Philipp, Savvyer, Rice & Kennedy, for complainant. 
D. Walter Brown, for défendant. 

RAY, District Judge. The bill is filed for an injunction to re- 
strain alleged infringement of four several United States letters pat- 
ent, the invention of each being capable of conjoint vise with the 
others in a single device or machine, and the allégations of the bill 
are that ail are so conjointly used and thereby infringed by défendant 
in a single machine. The bill contains ail the usual allégations of a 
bill for the infringement of a patent, including title to the patents in 
suit; but the bill, in substance and effect, allèges title in complain- 
ant under and through a writing known as the consolidation and 
merger agreement of October 19, 1904, under the provisions of which 
the complainant, the American Tobacco Company, came into existence. 

In an equity suit by the United States against the American To- 
bacco Company, seeking, among other things, an adjudication that 
such consolidation and agreement are void, in so far, at least, as in 
restraint of Interstate and foreign commerce, and praying a receiver 
and a winding up of the Consolidated company, Judges Lacombe, 
Coxe, and Noyés hâve handèd down opinions in which they hold, in 
substance, that this consolidation and merger agreement is in viola- 
tion of the so-called "Sherman Anti-Trust Act" in so far as it afïects 
interstate and foreign commerce. No decree to that eiifect has been 
entered, and it foUows that there is no adjudication that the con- 
solidation agreement is void, or that the agreement would not pass 
title to property. The agreement is in writing and duly signed, and 
therefore, if sufficiently spécifie to identify the property conveyed 
thereby, constitutes a valid assignment of the patents in suit. Conced- 
ing that there must be a written assignment to carry the title of let- 
ters patent, no particular form of assignment is prescribed by the act 
of Congress. 

*For other cases see same topic & § number ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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If a final decree had been entered adjudging the consolidation agree- 
ment void, quite likely this court would take judicial notice of its 
existence, and, should it do so, then under such circumstances the 
court would be compelled to hold that no assignment existed. This 
court cannot décide on the strength of the opinions referred to that the 
consolidation agreement is void. What decree will be entered is at 
this time uncertain. 

The demurrers must therefore be overruled, but défendant may 
answer in 30 days after being served with a copy of the orders herein 
overruling the demurrers on payment of the costs of such demurrers. 

In the first case above entitled the défendant puts in a plea to the 
allégations relating to the alleged infringement of letters patent No. 
779,411. The bill of complaint, as stated, charges infringement of 
ail four patents by the conjoint use of the four patented devices in a 
single infringing machine. The complainant owns ail the patents. 
The défendant infringes ail the patents by the same act, and the in- 
fringements of the four patents were therefore properly charged in 
the same bill. 

Pleas in patent cases are permitted when they reduce the matter 
in controversy to a single point; not otherwise. The plea hère does 
not bring about that resuit, but tends to widen and scatter the litiga- 
tion and cause unnecessary delays and expense. The plea must be 
overruled. Thresher v. General Electrical Co. (C. C.) 143 Fed. 337, 
340-341; Schnauffer v. Aste (C. C.) 148 Fed. 867; Korn v. Wie- 
busch (C. C.) 33 Fed. 51 : Hubbell v. De Land (C. C.) 14 Fed. 471-474. 



LIBERMAN'S EX'RS v. RUWELL et al. 

(Circuit Court, E. D. Pennsylvanla. November 30, 1908.) 

No. 11. 

Patents (§ 328*) — Infringement— Cigah Machine. 

The Llberman patent No. 668,921. for a comblned clgar-rolling table and 
wrapper-cutter, covers a eoinblnation of old éléments wlth a single new 
and limited feature, whicti Is the vertical motion of the exhaust-box car- 
rylng the cuttlng.knife, and Is not Infringed by a, machine comblning the 
same old éléments with a differlng feature also old. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

John P. Croasdale, for complainants. 
Howson & Howson, for respondents. 

J. B. McPHERSON, District Judge. This suit is brought upon let- 
ters patent No. 668,921, dated February 26, 1901, issued to Isadore 
Liberman to protect certain improvements in a combined cigar-rolling 
table and wrappef-cutter. The art relates to a table upon which cigars 
may be rolled and wrapped, and also to the necessary mechanism for 
cutting the wrappers and for adjusting the table to the needs of the 
subséquent process of rolling and wrapping. To eut the wrappers, an 

«For other oases see same toplc & § numbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r ladexea 
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endiess knife of an irregularly elliptical form is used, of such size and 
shape as will eut the leaves in the manner desired. This knife is rigid 
upon some part of the mechanism, and the opération of producing the 
wrapper is performed by drawing a roller across its edge, thus, by a 
slight but sufficient pressure, cutting out the wrapper from the tobacco 
leaf that bas previously been laid upon the knife. Inside the periphery 
of the knife, and closely adjusted thereto, is a perforated métal plate 
which moves slightly in a vertical direction under the pressure of the 
roller. The plate is connected with mechanism for exhausting the 
air, and by means of suction through the perforations the leaf is held 
smoothly and evenly in place vipon the knife, and also, I believe, small 
particles of tobacco and other substances are drawn away from the 
operator. In order that the knife may eut, its edge must be above the 
surface of the table; but, in order that the cigar may be afterwards 
conveniently rolled and wrapped, it is désirable that this obstructing 
projection should disappear, and that the surface of the table should 
be smooth and uniform. To meet thèse requirements, namely, the 
projection of the knife and the evenness of the table's surface, two 
forms of deviee hâve been adopted in the art. In one of thèse forms 
the knife. is stationary, while the table is raised or lowered, so as in 
one case to be flush with the knife and thus présent a smooth sur- 
face for rolling, and in the other case to be depressed below the knife, 
so as to leave its edge free for the opération of cutting. In the second 
form, it is the table that is stationaryf while the knife is raised or 
lowered, but the same results are produced as in the form first referred 
to. Both thèse varieties of deviee were well known before the patent 
in suit was applied for. 

The spécification — after stating that "the object of my deviee is to 
afford improved mgans for cutting the wrapper of the cigar and main- 
taining it fiât upon the table while the cigar is being formed and rolled" 
— goes on to déclare that the invention (so far as now material) is con- 
cerned with a deviee for raising and lowering the knife : 

"My invention comprises improverl means for raising tlie lailfe above tlie 
surface of tlie surrounding tatile during tlie act of cutting; tlie wrapper, and 
tiien lowering the same flush with the table to afford a smooth surface for 
rolling and shaping the cigar." 

The opération of the deviee is then described as follows, the numerals 
ferring to the drawings that accompany the application : 

"Upon the exhaust-box 1, which is connected by flexible tube 2 with means 
for exhausting air, I mount the continuons knife 4, which is adapted to Pro- 
ject through the surface of tlie formiug and wrapping table .>, which is aper- 
tured to fit closely about,said knife. Inclosed within the edges of the knife 
is the perforated niember 6, which lies flush with the upper edges of said 
knife and is supported on the résilient suiiperts 7, so that said niember 6 may 
he depressed when the roller 8 passes over the leaf resting thereon to permit 
the knlfe-edges to eut the leaf. The exhaust-box 1 is vertically movable in 
the casing 9, and adapted to be raised and lowered by the movement of tlie 
cam 10, which is opéra ted by the pedal 31 — that is, it is raised to cause the 
knife to pi'o.lect slightly abo^'e the table 5 when a leaf is to be eut, and is 
lowered tO bring the knife exactly flush with the tablé when the cigar Is to 
be rolled and wrapped thereon." 

1(J5F.—U 
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Of the'various parts referred to in this description, the exKaust-tox 
with jts flexible tube, the continuous knife, the perforated plate with 
its résilient supports, the relier and the table, were old and well known. 
The new feature was the vertical motion of the exhaust-box. The 
knife was supported upon the box, and of course moved up and down 
with the corresponding motion of its support. Bearing this in mind, 
it will be seen that (so far as this controversy is concerned) the four 
-claims involved are practically ideîitical : 

"(1) In à clgar-machine the comblnation of a forming and wrapping table, 
an endless knife adapted to proJect through said table and also to lie flush 
tUerewith, and rertleally-movable air-extiaust and knife-supportlng means, sub- 
stantially as descrlbed. 

"(2) In a clgar-macbine the comblnation of a forming and wrapping table, 
an endless knife adapted to project through said table and alSo to lie flush 
therevvith, means for vertically moving the knife and air-exhaust means con- 
neeted therewlth, substantially as descrlbed. i 

"(3) In a clgar-machine the combinatioii of a forming and wrapping table, 
an endless knife adapted to project through said table and also lie flush there- 
wlth, and a vertieally-movable exhàust-box supportlng said knife, substantial- 
ly as descrlbed." 

"(S) In a cigar-raachine the comblnation of a forming and wrapping table, 
an endless knife adapted to' project through said table and also to be flush 
therewlth, a vertieally-movable exhaust-box supportlng said knife, and a per- 
forated plate flttlng withln the knife, its upper surface flush with the upper 
edge of the knife ^nd resting upon résilient sur)ports to permit of a slight 
dépression under pressure, substantially as descrlbed." 

The only matter in disputa is the défendants' inf ringement. In a 
-former action before this court between the same parties — No. 8 of 
October sessions, 1906 — the patent was adjudged to.be valid, and a 
fruitful subject of controversy was thiis removed from the présent 
litigation. The prior art, however, is still of value in helping to déter- 
mine the scope of the patent, and, indeed, it must be examined in order 
that the court may know precisely what the patentée invented and how 
far he is entitled to protection. As I hâve already stated, everything 
about his patent was old except the vertical motion of the e>chaust-box, 
and this was only of significance because the knife was attached to the 
box and partook of its motion. What the patent covers, therefore, is 
a comblnation of old éléments with a single nçw feature, and the in- 
vention is not infringed by combining the same old éléments with a 
cliffering new feature, unless the difïering feature merely changes the 
position of certain parts of the patented device without aflfecting the 
principle or mode of opération. Where an improvement is narrow in 
its character, the inventor is ordinarily confined to his spécifie device 
and receives little aid from the doctrine of équivalents. If he dépends 
upon a single limited feature (as is the case hère), the doctrine will 
not ordinarily be applied so as to cover a device in which that feature 
does not appear. Thèse rules are well known, and in my opinion they 
Tequire the court to décide that the défendants' machine does not in- 
fringe. It is çonceded that their device does not hâve a vertically 
moving exhaust-bbX supportlng the kriife, but embodies mechanism 
that rnoves the table up or down relatively to the knife ; and complain- 
ants are therefore obliged to invoke the doctrine of équivalents, and 
to argue that (since motion must always be relative) it makes no dif- 
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ference whether the knife moves or the table moves, and that the es- 
sential matter to be considered is whether the same resuit is produced, 
whichever of thèse two members is clothed with the povver of motion. 
Unfortunately for this argument in the présent case (whatever its fate 
might be under other circumstances), the movable table of the défend- 
ants belonged to the prior art and antedated the patent sued upon by 
complainants. It is clearly found in the patent issued in March, 1889, 
upon the application of John R. Williams, and was therefore available 
for use in 1906 by the défendants or by any other person. To state 
the case briefly: The défendants' machine is made by combining a 
certain number of éléments, of which ail are old and ail were at their 
service. This combination is attacked for the single reason that one 
of thèse éléments is an équivalent of the only new feature to which 
the complainants can lay claim. But to forbid the défendants to use 
the élément in question — the movable table — on the ground of equiva- 
lency, is to make the complainants' invention superior to a much earlier 
patent, and thus to take away from the défendants the right to adopt 
a device that is not only older than their own machine, but is also older 
than the machine of the complainants, and indeed has become the prop- 
erty of the public. This, I think, cannot be done, and therefore, in my 
opinion, there is no room in the présent case to apply the doctrine of 
équivalents in the manner contended for. As against the défendants' 
table and knife, the complainants' device should be confined to the 
spécifie description of the patent, and, if it be thus confined, the device 
of the défendants does not infringe. 

A decree may be entered dismissing the bill with costs. 



HOWARD V. GRIST. 

(Circuit Court, D. New Jersey. December 1, 1908.) 

Patents (§ 328*) — Anticipation and Infringement — Hub Guabd fob 
Wheels. 

Ttie Howard patent, No. 753,204, for a liub guarii for wheels, wliich is 
attached to the axle, was not anticipa ted and discloses invention ; also 
held Infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

Horace Pettit, for complainant. 
J. J. Crandall, for défendant. 

CROSS, District Judge. The patent involved in this suit is No. 
733,264 for a hub guard for wheels. The object of the invention is 
set forth by the patentée in the following language : 

"The oBject of my invention is to provide a guard for wheels of rolling 
chairs and similar vehicles whereby contact is prevented between the hub of 
the wheel and garments of persons who may occupy the chair or those who 
may be in proximity thereto while the same is being propelled along walks, cor- 
ridors, roads and other thoroughfares. A further object of my invenilon is al- 
so to prevent foreign materials— such as sand, dust, and dirt — from coming in 

•For other cases see saine toplc & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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contact ^A'itll the liiib nnd its bearing, tlioreby prescrviiig the same in gooil 
condition." 

The answer, as will appear from the following extracts, substantially 
admits infringement ; but, if otherwise, the proofs clearly show it. Aft- 
er admitting that the défendant and his father had been engaged in 
the business of letting rolHng chairs for hire for ten years, the answer 
proceeds as follows: 

"And to the extent of the application of the claims of complainant's monop- 
oly to the use wlilch défendant had made of the sanie ou hls rollers nnder hls 
chairs, défendant bas been using the same for five years last past, and, fur- 
ther, the same is in no wise uovel, but of the comuionest expédient to accom- 
plish the end of defendant's business of aecommodating the public wlth chairs 
wlth rollers under them. Wherefore défendant avows that, so far as defend- 
ant's use of the device patented, the same is void for want of novelty, and 
that it is void as to défendant for the reason that the same contrivance for 
the same purpose défendant used more tlian two years before said monop- 
oly vvas granted." 

The only point remaining for any extended considération, there- 
fore, is the validity of the patent. No patents hâve béen pleaded or 
shown in the prior art, but prior use and want of novelty and inven- 
tion are relied upon to def eat the patent. It comprises three claims, of 
which claim 1 only is relied upon, which is as follows : 

"A hub guard for vehicles, comprising a shell or cap extending over and lu- 
closing the hub and spolie flange on their outer sides, a nut for retaining the 
wheel upon the axle, and meaiis for securing said shell or cap to said nut." 

It must be admitted at the outset that the patent does not disclose 
a high order of invention. It is of the simplest character, but withal 
is neat, practical, efficient, of considérable utility, and a distinct ad- 
vance upon ail other devices in prior use for the same purpose. More- 
over, it was of sufficient merit to induce the défendant to discard the 
use of the prior forms and adopt it for his own use. Then, too, we 
hâve the prima facie évidence of validity which arises from, the grant 
of the patent. 

But two of the alleged anticipations need be considered. One of 
them is known as the "pie-plate" guard, which consists of a flat pièce 
of tin, round in shape, five or six inches in diameter, with a hole in the 
center, and its outer edge crimped or folded. Sometimes tins guard 
was attached by passing the end of the axle through the hole and fas- 
tening the guard there by means of a nut screwed on the end of the 
axle, which nut, however, formed no part of the guard, while in other 
cases it appears to hâve been attached to the wheel itself by wiring it 
to the spokes, the wire passing through holes formed in the outer edge 
of the dise, and thence around the spokes of the wheel. In either way, 
however, it was a crude device, and upon its face illy adapted for the 
purpose desired; for it is manifest that in one phase of its applica- 
tion the oil would escape through the hole in the tin and about the face 
of the nut almost as readily as it would if the guard were not présent, 
while in the other, since the guard revolved with the wheel, the oil 
would naturally be thrown outward to the circumference of the dise 
and then drop or be thrown ofï. 
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The other device in the prior art, like the patent in suit, consists 
of a shallow bell-shaped shell or cap, large enough to extend over tlie 
hub and spoke flange when applied to the outer side thereof, but 
which, instead of being attached to the axle, was attaclaed to the spokes 
by pièces of wire, which passed around two lips or prongs formed up- 
on opposite sides of its circumference, and theiicc about the spokes 
of the wheel. As thus attached, the guard necessarily revolved with 
the wheel, and in that respect, as well as in its method of attachment, 
is not only unlike the patented device, but is subject to the same ob- 
jection that exists in the case of the pie-plate guard when similarly 
fastened to the wheel. It cannot, therefore, with propriety, be said to 
anticipate the patent in suit, which skilIfitUy and fuUy accomplishes 
the desired purpose. 

Notwithstanding what has been above said as to the allegcd antici- 
pating devices and their use, it should be noted that the défendant is 
the only witness who has testified in relation to them. Testimony of 
this meager character, indefinite and contradictory as it is with re- 
spect to dates, cannot be said to prove the facts alleged beyond a rea- 
sonable doubt, as is required by the rule laid down in the Barbed-Wire 
Case, 143 U. S. 375, 285, 12 Sup. Ct. 4-13, 36 L. Ed. 154. The device 
in use by the défendant would seem beyond question to be to ail in- 
tents and purposes the same as that of the patent in suit. It accom- 
plishes the same purpose by the same means in substantially the same 
way. It is true it avoids the use of the nut, 5 ; but such avoidance was 
contemplated by the patentée, for in his spécification he says : 

"If deemed désirable, the nut, 5, inay be dispenKed witli, aud tiie shell, 8, may 
be attached diveetly to the end of the axle, scrving the funetion of both that 
of the nut and of a guard for the hub." 

The complainant's expert testified that claim 1 covered both forms 
of construction, and I quite agrée with him. The complainant welds 
together in one pièce what the patentée says may be so constructed, 
but which, in figure 3 of the patent, is shown in two part.s, held to- 
gether rigidly by a screw formation. Such an immaterial change in 
construction does not avoid infringement. The complainant's expert, 
speaking of the defendant's device as illustrated by an exhibit in the 
cause, says: 

"That it is Idoulioal, terni for terni, structure for structure, with the spé- 
cifie form of invention descrilied in lines 71 to T.">, inclusive (quoted above), of 
the said spécification of the letters patent in suit, and also as defincd and claini- 
ed in the said flrst clalm of the said patent." 

More might be said upon this point, were it necessary, which it is 
not deemed to be, in view of the virtual admissions of infringement in 
the defendant's answer, already alluded to. 

A decree for an injunction and accounting in the usual form will 
be entered. The complainant is entitled to costs. 
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gOUTHÉRN PLOW CO. v. ATLANTA AGRICULTURAL, WORKS. 

(Circuit Court, N. D. Georgla. November 30, 1908.) 

No. 1,290. 

1. Patents (§ 310*)— Suits fob Infeinoement— Joindek oï Causes of Action, 

A bill is not niultifarious because it allèges tbe liifriiigeiuent of Iwo 
patents hy the same structure, where it also allèges tbat the inventions 
are capable of conjoint use and are so used by défendant. 

[Ed. Note. — Por other cases, see Patents, Cent. 0ig. § 518; Dec. Dig. § 
310.*]. 

2. Patents (§ 310*)— Suit foe Infbingement— Pleading— DEiniRBEK. 

It must be clear tbat a patented device lacks tbe éléments of novelty 
and invention before a court will so déclare on demurrer to a bill for in- 
fringement. 

[Ed. Note.— For othet cases, see Patents, Cent. Dig. §§ 536, 538; Dec. 
Dig. § 310.*] ' 

3. Patents (§ SlO*)— Suit poe Infkingement— Pleading— Demubreb. 

On demurrer to a blU for infringement of a patent, for laek of novelty 
and invention, the court cannot cousider prior patents to aseertain the 
State of the art. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. 310.* 
Pleading in infringement suits, demurrer for waut of novelty and in- 
vention, see note to Caldwell v. Powell, 19 C. 0. A. 595.] 

In Equity. On demurrer to bill, 

Smith & Hastings (John M. Coit, of counsel), for complainant. 
Dean & Dean and Smith, Hammond & Smith, for défendant. 

NEWMAN, District Judge. This is a bill filed by the complainant 
against the défendant to enjoin infringement by the défendant Com- 
pany of certain patents of which the complainant company is the as- 
signée. 

The first is patent No. 815,698, issued to Elias Haiman on the 20th 
day of March, 1906, and the second is patent No. 807,967, issued to 
Eugène Rosenbaum on the 19th day of December, 1905. Haiman's 
patent is for improvement in farming implements, and Rosenbaum's 
patent is for improvement in cultivators. The claims in the Haiman 
patent are as f ollows : 

"(1) lu farming implements, as a cultivator or liarrovr, a central beam, 
laterally-curved braces on opposite sides of said beam rlgidly fixed thereto at 
both ends and having each a séries of perforations in its outer curved portion, 
in combination with a pair of parallel tooth-bars on each side of said beam, 
transverse carrying-bars in pairs pivoted to said beam on each side and hav- 
ing said tooth-bars plvotally connected therewlth, and means to adjustably 
loek said carrying-bars with the correspondlng curved brace through the said 
perforations therein. 

"(2) In an implement, as a cultivator or harrovr, a rigid frame eomprlsing 
a central beam and substantially segmental-shapled braces G fixed to said 
beam at tlieir ends and provided with a séries of holes, 6, in their outer curved 
portions, in combination with the parallel carrying-bars E and F, one of said 
bars at each side adapted to be ad.i'ustabl.v-locked on the correspondlng brace 
G, and parallel tooth-bars B, on each side plvotally attached to both the carry- 
ing-bars ]'j and F, respectively, whereby tbe itarallel relations of said several 

•For other cases see same topic & i ndmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bars B, E, aud F are maintamed through ail adjustments and said bars are 
rlgidly âxed in ail adjusted positions. 

"(3) In a cultivator, a central beam and parallel tooth-bars, pivotai connec- 
tions transvevsely between said beam and bars, and segments for adjusting 
said bars in respect to said beam and for flxlng tlie beams rigidly in any ad- 
justed position." 

The daims in the Rosenbaum patent are as follows: 

"(1) A beam, pairs of parallel bars connected pivotally with aud extend- 
ing in opposite directions from the beam, earth-engaging members pivotally 
coimecting tlie parallel bars and serving to keep tliem in parallel relation, a 
circular brace secnrely connected with the beam, and means for Connecting 
one of each pair of parallel bars adjustably with the circular brace. 

"(2) A beam, pairs of parallel bars connected pivotally with and extending 
in oijposite directions from the beam, earth-engaging members connected piv- 
otally with the parallel bars and serving to retain the latter in parallel re- 
lation, and means permanently connected with the beam and adapted for 
temporary engagement with one of each pair of parallel bars to maintain the 
latter in any of the positions to which they may be adjusted. 

"(3) A beam, pairs of parallel bars connected pivotally with and extending 
in opposite directions from the beams, earth-engaging members connected 
pivotally with the parallel bars and serving to retain the latter in parallel re- 
lation, a brace connected sccurely with the beam and engaging the npper sides 
of the plvoted parallel bars in any of the positions to which the latter niay be 
adjusted to prevent upward displacement of the free ends of said parallel bars, 
and means for adjustably Connecting said bars and brace." 

To this bill a demurrer is filed upon two grounds : The first is that 
neither of the structures described in the letters patent set up by com- 
plainant constitutes an invention, and both of them are merely com- 
"binations of old éléments and collections of old devices, resulting in 
no new mode or opération and no new function, and that each and ail 
of the éléments therein, and the resulting structures and the functions 
thereof, are old and within common knowledge. The second ground 
of the demurrer is as follows : 

"Because the essential éléments and functions of the two patents set up by 
the plaintiff as the basis of its bill in this case are substantially and almost 
entirely the same, and one of the said patents is necessarily an interférence 
with the other, according as the date of the alleged conception of the inven- 
tion of the one précèdes that of the other. This défendant says that two 
valid patents cannot, under the law, be granted for the same thing, and there 
îs no patentable distinction between the claims of the respective patents set 
forth in the above-stated case." 

Taking in inverse order the grou, .Is of demurrer, the défendant 
claims that the joinder in one suit of claims for infringement of two 
patents is improper. This practice has been sustained in a numbcr of 
claims. In Green v. City of Lynn (C. C.) 81 Fed. 387, Circuit Judge 
Putnam on this subject says: 

"The complainant brought a bill in equlty for alleged infringements of two 
patents relating to the same subject-matter, and therefore very properly in- 
cluded In the same suit. A consolidation of this character within reasonable 
limits is for the interest of the public as well as of private litigants. and 
should not be discouraged by too stringent rules as to costs or otherwise." 

In American Graphophone Company v. Leeds & Catlin Co. (C. C.) 
131 Fed. 281, Judge Platt, referring to one of the objections raised 
by the demurrer to the bill in that case, says : 

"That It is multifarious, in that it involves the validity and infringement 
of two separate patents. The bill avers not only that they are capable of 
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conjoint use, but that they are used conjointly by the complalnant, and that 
the défendants jolntly infringe both patents by thelr product. In a gênerai 
sensé, the demurrer sbould be taken to admit so important an allégation ; but, 
as the patents themselves hâve become a part of the bill, it may be that if, 
upon inspection, tliere is a manifest mconsistency between the allégation and 
the meanlng of the patents, a dismissal of the bill would be in order. Xo siich 
situation appears in the case." 

In Edison Phonograph Co. v. Victor Talking Machine Co. (C. C.) 
120 Fed. 305, Judge Archbald says: 

"The bill is demurred to on the ground of multifariousness, becaiise it in- 
volves the validity and tafringement of three separate patents ; but it is 
averred in the bill that the three are not only capable of being conjointly used, 
but that. In the apparatus of the défendant complalued of , they are in f act so 
used. This is a distinct and positive averment, which the demurrer neccssari- 
ly admits." 

In the case at bar one paragraph of the bill is as follows : 

"That the said inventions described and elaimed in said letters patent No. 
815,098 and No. 807,907 are capable of conjoint use in one and the sanie ma- 
chine, and are actually so used by your orator and by the défendant hereiu." 

I do not think that this ground of demurrer is meritorious. 

The next question considered, but raised by the first ground of 
the demurrer, is, that both structures described in the letters patent 
set up by the complainant lack novelty and invention ; that they are 
merely combinations of old éléments; the functions thereof are old 
and within common knowledge. The presumption in favor of de- 
vices for vi-hich letters patent hâve been issued by the Patent Office is 
such that it should be clear that the particular device lacks the élé- 
ment of novelty and invention before the court will so hold, especial- 
ly on demurrer. 

In A. R. Milner Seating Co. v. Yesbera, 111 Fed. 386, 49 C. C. A. 
397, Judge Severens, speaking for the Circuit Court of Appeals, says : 

"We think the court erred in holding upon demurrer that the patent vvas 
void upon its face. It may be admitted that the invention Is one of narrow 
limitations, but we are not prepared to hold that in the circumstauces, which 
may be susceptible of proof, the patent should be held void In the absence of 
any anticipation, and supported, as It Is possible It may be, by évidence that 
It fulfllls a useful purpose, and has been extensively adopted by the public 
in practical use, and further supported by the presumption of validity arising 
from the allowance of the patent by the Patent Office, the force of which pre- 
sumption Is augmented by the fact that there was a serions contest In the 
office, which must hâve developed the characteristics of the patent, and brought 
them pointedly Into view. It is undoubtedly established law that the court 
may lu a clear case dismiss, upon demurrer, a bill flled to establish a patent 
and to enforce a remedy for its infringement. Richards v. Elevator Co., 158 
U. S. 299, 15 Sup. et. 831, 39 L. Ed. 991. But this court has on former occa- 
sions in substance said that this ought only to be done where there is no room 
for thiuking that any évidence could be adduced which would. If put into thè 
case, alter the clear conviction of the court that there is no patentable inven- 
tion in the production patented. American Fibre-Chamois Co. v. Buckskin- 
Fibre Co., 72 Fed. 508, 18 C. C. A. 602; Manufacturing Co. v. Scherer, 100 Fed. 
4.">9. 40 C. C. A. 491. Applying thèse rules to the présent case, we are un- 
willing to sanction the summary dismissal of the bill, for we think it possible 
that the nierits of the case miglit be more clearly discerned In thé llght of 
tacts wliich the évidence may bring out." 
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In General Electric Company v. Campbell (C. C.) 137 Fed. GOO, 
Judge Cross on this question says: 

"Varlous reasons hâve been glven by the courts in justification of the prae- 
tlce of questioning tlie valldity of a patent by a demurrer, but it Is unneces- 
sary to refer to thèse, since the practice has long been thoroughly well es- 
tablished. It is llkewise clearly well settled that a demurrer can be sustain- 
ed in such cases only where the question of invention is free from doubt. 
There must be in the mind of the court an absolute conviction of the lack of 
Invention. If there is any doubt whatever on this point, the case should be 
declded adversely to the demurrant. Moreover, upon demurrer the court will 
oonslder only matters showii upon the face of the patent, and matters of com- 
mun aiid gênerai information known to the court to be rellable, and to hâve 
been published prior to the application for the patent." (Citing a number of 
authorities.) 

In this connection counsel for défendant hâve brouglit into court 
a number of patents antedating the patents now in suit, and they ask 
the court to consider them in ascertaining the state of the art at the 
time the Haiman and Rosenbaum patents were applied for and issued. 
Counsel claim that the court may properly examine thèse patents and 
ascertain from them that there is nothing whatever in the claims o£ 
novelty and invention made by Haiman and Rosenbaum. A number 
of authorities are cited, but reliance is mainly placed upon Parsons 
V. Seelye, 100 Fed. 452, 40 C. C. A. 484. I do not think that even un- 
der this authority the court would be authorized in this way to take 
ail of thèse prior letters patent, or any one of them, as anticipating 
the two patents now before the court. It would prevent the com- 
plainants being heard as to any distinguishing feature in the patents. 
If thèse prior patents were properly pleaded in an answer, complain- 
ant might be able to show by évidence such new features and such 
improvement in its devices as that the older patents would not stand 
in its way. 

In American Fibre-Chamois Co. v. Buckskin-Fibre Co., 72 Fed, 508, 
18 C. C. A. 663, Judge Taft, speaking for the Circuit Court of Appeals 
for the Sixth Circuit says: 

"The rùle Is now well settled that a défendant to a patent infrhigement blll 
may mise the question on demurrer whether the alleged invention, as dis- 
fîlcsed by the spécifications of the patent, is devoid of patentable novelty or 
Invention. Richards v. Elevator Co., 158 U. S. 299, 15 Sup. Ot. 831, 89 L. Ed. 
391 ; West v. Ilae (C. C.) 33 Fed. 45. It is also well settled that, in consider- 
Ing the question of the validity of a patent on Its face, the court may take 
.ludicial notice of facts of common and gênerai knowledge tending to show 
that the devlce or process patented is old, or lacking in invention, and that 
the court may refresh and strengthen its recollection and impression of what 
facts were of common and gênerai knowledge at the time of the application 
for the patent by référence to any prlnted source of gênerai information 
which is known to the court to be rellable and to hâve been published prior to 
the application for the patent. Brown v. Piper, 91 U. S. 38, 23 L. Ed. 200, 
The presumption from the issuance of the patent is that it involves both 
novelty and invention. The effect of dismlsslng the bill upon demurrer is to 
deny to the coniplainant the right to adduce évidence to support that pre- 
sumption. Therefore the court must be able, from the statements on the face 
of the patent and from the common and gênerai knowledge already referred 
to, to say that the want of novelty and invention is so palpable that it is im- 
possible that évidence of any kind could show the fact to be otherwise. Hence 
!t must follow that, if the court has any doubt whatever with référence to 
the novelty or invention of that which is patented, it must overrule the de- 
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murrer and give the complainaiit an' opportunity by proof to support and 
justify the action of the patent oîlioe. :Thi3 is the vievv whiob has.been tak- 
en by, tbe Suprême Court and the most experieuced patent judges upon the 
circuit. New York Beltins & Packing Co. v. New Jersey Car-Sprhig & Rub- 
ber Co., 137 U. S. 445, 11 Sup. Ct. 193, S4 L. Ed. 741; Manufacturing Co. v. 
Adkins, 30 Fed. 554; lîlessiiig v. Copper Works (C. C.) 34 Fed. 759; iJidus- 
tries Co. v. Grâce (C. C.) .52 Fed. 124; Goebel v. Supply Co. (C. C.) 55 Fed. 
825; Haillon v. Priiurose (C. G.) 56 Fed. 600; Dlck v. Supply Co. (C. C.) 25 
Fed. 105; Kaolatype Co. v. Iloke (C. C.) 30 Fed. 444; Coop v. Development 
Inst. (O. 0.) 47 Fed. 899 ; Krick v. Jansen (C. C.) 52 Fed. 823 ; Manufactur- 
ing Co. V. Housman (C. C.) 58 Fed. 870." 

It would not do to take thèse prior patents, whicli hâve been brought 
into court, examine and consider them, and then ascertain and déter- 
mine if the State of the art was such as that there was nothing new in 
the claims mâde for the two patents in suit hère, and that they were 
consequently nonpatentable at the time appHcations were made. This 
would hâve to be done necessarily without the complainant having 
any opportunity to be heard as to the daim of novehy and invention 
and as to any distinguishing features between the old and the new 
patents. If, however, the bill is answered by the défendant company, 
and thèse prior patents are set up as a part of the défense to this in- 
fringement suit, then there would be fuU opportunity given complain- 
ant to submit évidence and go fully into the question of patentability 
and the reasons therefor. I do not think such practice as that which 
the défendant asks the court to adopt is a proper practice, or that it 
should be sustained or encouraged. 

As I am of opinion that thèse two patents may be properly pleaded 
in the same suit, and as I am not satisfied from my own observation 
and examination, and from what may be considered common knowl- 
edge on the subject, that thèse two patents lack the éléments of 
novelty and invention, the demurrer on both grounds will be over- 
ruled, and an order may be taken to that efïect. 



UNITED STATES v. O'DONNELIy. 
(Circuit Court, S. D. New York. October 30, 1908.) 

1. PosT Office (§ 50«) — Offenses Against Postal La ws— Mailing Obscène 

Matter— Indictment. 

On a motion to quash an indictment under Rev. St. § 3893 (U. S. Comp. 
St. 1901, p. 2658), for mailing an obscène, lewd, or lascivious letter, it is 
the province of the court to détermine whether the letter which is the 
basis of the charge cornes within the scope of the statute. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 88; Dec. Dig. 
§ 50.*] 

2. PosT Office (§ 48*) — Offenses Against Postal Eaws — Indictment for 

Mailing Obscène Matteb. 

An indictment under Rev. St. § 3893 (U. S. Comp. St. 1901, p. 2G58), 
which makes nonmailable "every obscène, lewd, or lasclvioim book * * * 
letter, writing, print or other publication of an indécent eharacter," which 
charges défendant with ha^'ing mailed a letter coiitaining "obscène, lewd 

•For other cases see same topio & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and lascivious iiiatter," is not broadeiieci in scope by a furtlier cliaracteri- 
zation of such matter as of an Indécent cliaracter. 

[Ed. Note. — For otlier cases, see Post Office, Cent. Dig. § 70; Dec. Dig. 
§ 48.*] 

3. PosT Office (§ 31*) — Offenses Again.st Postal Laws — Indictment fob 
Mailing Obscène Matteb— "Obscène, Lewd or Lascivious." 

A letter hcld not to contain matter which was "obscène, lewd or lascivi- 
ous" wlthin the meaning of Rev. St. § 3893 (U. S. Comp. St. 1901, p. 2()58), 
so as to render its mailing an indictable offense thereunder. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 50; Dec. Dig. 
I 31.* 

For othor définitions, see Words and Phrases, vol. 6, pp. 4887-4889 ; vol. 
8, p. 7735. 

Nonmailable matter, see note to Timmons v. United States, 30 C. C. A. 
79.] 

On Motion to Quash Indictment, 

Henry L. Stimson, U. S. Atty. 

Marx, Houghton & Byrne, for défendant. 

CHATFIELD, District Judge. The défendant sent through the 
mails a sealed letter, in which he called a third party many unpleasant, 
scurrilous, and even disgusting names, abtised him, and applied vari- 
ons epithets which, if used face to face, woiild be likely to resuit in 
a breach of the peace, and which might hâve that effect when com- 
municated by letter. The letter has not been set forth in full in the 
indictment, inasniuch as the District Attorney does not consider it 
proper to be spread upon the records, but on an inspection of the ex- 
hibit it is found to be in many respects similar to the letter forming 
the basis of the charge in the case of Swearingen v. United States, 161 
U. S. 446, 16 Sup. Ct. 562, 40 L. Ed. 76.5. Likewise, the letter also 
resembles that in the Swearingen Case in that there are one or two 
allusions to unspeakable practices, which the writer of the letter gives 
as a reason for an alleged expulsion of the person to whom the let- 
ter was sent from the writer's house. But thèse matters would seem 
to be no more inclined to incite immorality relating to sexual impurity 
than the language in the Swearingen Case. On the contrary, such 
language woukl apparently repel even an abnormal mind. 

The government has cited in support of the indictment Dunlop v. 
United States, 165 U. S. 486, 17 Sup. Ct. 375, 41 L. Ed. 799, in which 
a question of this sort was held to hâve been left to the jury, under 
a proper charge. The Suprême Court there sustained the verdict be- 
cause the other portions of the charge in question showed beyond 
doubt the scope of the language to which exception was taken. From 
the entire charge, it was plain that the statute was applied only within 
the limits defined by the Swearingen Case. 

The case of Konda v. United States (decided by the Circuit Court 
of Appeals in the Seventh Circuit, at the April, 1908, term) 166 Fed. 
91, States the proposition that whether a particular letter is obscène, 
lewd, or lascivious is a matter to be left to a jury. But this case has 
not changed the rule that it is within the province of the court to de- 

'For other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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termine, first, vvhether the letter in question cornes witliin tiie scope 
of the statute, as tlie statute, lias been construed in the Swearingen 
Case. See, also, U. S. v. Martin (D. C.) 50 Fed. 921. If the court 
détermines 'that the particular letter is within the limits of the sub- 
ject-matter of the statute, there may still be a question of fact for the 
jury. But in the présent case it does not seem that the letter produced 
as an exhibit could be considered within the statute as interpreted and 
establishçd beyond argument by the Swearingen décision. 

It is necessary, however, to refer to another question in connection 
with the présent motion, which is suggested by the language of the 
statute and by the form of this particular indictment. The statute in 
question with respect to this point is as follows : 

"Sec. 3893. Every obscène, lewd, or lascivious liook, x^aiiiplilet, picture, paper, 
letter, writing, prlnt, or other publication of an indécent cliaraeter, * * * 
whether sealed as flrst-class matter or not, are bereby declared to be non- 
niailable matter." TJ. S. Conip. St. 1901, p. 2658. 

The indictment under discussion charges that the défendant un- 
lawfully deposited for mailing, etc., "certain non-mailable matter, to 
wit, a sealed envelope then and there containing obscène, lewd, lascivi- 
ous and indécent matter, that is to say, a letter," etc. The indictment 
subsequently charges that the letter contained "obscène, lewd and 
lascivious language of an indécent character, the said language being 
so obscène, filthy and indécent that to set forth the same in this in- 
dictment would be offensive to the court hère, and would défile the 
records of the said court, and therefore the said language is with- 
held." In the Swearingen Case, supra, the report states that the 
indictment charged "that the newspaper article in question was ob- 
scène, lewd and lascivious." The Suprême Court, apparently, did not 
construe or attempt to consider the portion of the statute comprised 
in the words "or other publication of an indécent character." In the 
statute as printed, thèse words are set ofï by commas, but, even if not 
entirely disregarded, the punctuation furnishes no help to the inter- 
prétation. In drawing the présent indictment the pleader has added 
the charge of "indecency" as an attribute of the "matter" said to bé in 
the letter described, and later he says that the "obscène, lewd and 
lascivious language" is "of an indécent character." If the subject- 
matter of the indictment were charged to be a "publication of an in- 
décent character," it would be necessary to consider whether the word 
"publication" could be held to include a sealed letter. This question 
was passed upon in the case of United States v. Chase. 135 U. S. 255, 
10 Sup. Ct. 756, 34 L. Ed. 117, which was based upon the statute in 
its old form before the word "letter" was inserted. The court there 
held that the words of the old statute could not refer to a letter. If 
the words "of an indécent character" had been charged with référence 
to some one of the articles, "bock, pamphlet, picture, paper, letter, 
writing, print, or other publication," and a distinction had been drawn 
in the indictment, or had been indicated therein, between matter "of 
an indécent character," as distinguished from matter that must l)e 
considered "obscène, lewd or lascivious," as those words were defined 
in the Swearingen Case, supra, then, again, we should be conipellcd 
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to hold that the scope of the statute was no broader than if thèse 
words (viz., "of an indécent character") had been omitted. But the 
présent indictment first charges the four objectionable attributes in 
the conjunctive, and, when stating the matter again, the language is 
said to be "obscène, lewd and lascivious language of an indécent 
character." Under sucli an allégation, no distinction can be drawn 
between the présent indictment and the one in the Swearingen Case. 

In fact, it is probable that Congress, when it used the words "other 
pubHcation of an indécent character," intended to add a broad and 
comprehensive term, which would include mail matter not described 
by the words "book, pamphlet, picture, paper, letter, writing and 
print," such, for instance, as a printed song or engraving. But even 
then the doctrine of "ejusdem generis" would probably prevent the 
giving of any broader construction to the words "of an indécent char- 
acter" than bas been hel'd to bave been intended by the words "obscène, 
lèwd and lascivious." United States v. Bitty, 208 U. S. 402, 28 Sup. 
Ct. 396, 52 L. Ed. 543. But be that as it may, until the statute is 
amended, and although the words "obscène" and "indécent" are ca- 
pable of having, and are stated by the dictionaries to bave, a broader 
meaning than "lewd or lascivious," this cannot be held to afïect the 
scope of the statute in question, so far as letters, at least, are concern- 
ed, inasmuch as the Suprême Court has limited ail of thèse words by 
tlieir interprétation in the conjunctive sensé, and by the statement that 
they, "as used in the statute, signif}^ that form of immorality which 
has relation to sexual impurity." 

The motion to quash should be granted. 



UNITED STATES v. BRXEPICT. 

(Circuit Coiu't, S. D. New ïork. Xoveinljer 4, 1008.) 

PoST Office (§ 31*) — Offenses Against Postal Laws — Mailing Obsceke 

JlAÏTEE. 

A letter considered, and fteW to coutain matter of sncli obscène, lewd, 
and lascivious character as to rendev ils mailing an indictable offense 
under Rev. St. § ;îSO:î (U. S. Conip. St. 1901, ii. 2()58). 

[Ed. Note. — Eor otlier cases, sce Post Office, Dec. Pis:. § ."îl.* 
Nonmailable jnarier, see note to Tinuuons v. United States, :!0 C. C. A. 
79.] 

On Motion to Quash Indictment. 
Henry L. Stimson, U. S. Atty. 
Hugh Gordon Miller, for défendant. 

CHATFIELD, District Judge. The présent motion to quash the 
indictment is based upon the ruling of this court in another case 
(United States v. Charles O'Donnell, 1G5 Fed. 218), and upon the 
limitation of the scope of the words "obscène, lewd, or lascivious," 
in Act Sept. 26, 1888, c. 1039, § 2, 25 Stat. 49G (U. S. Comp. St. 1901, 

•For otber cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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p. 2658), as settled in the case of Swearingen v. U. S., 461 U. S. 446, 
16 Sup. Ct. 563, 40 L. Ed. 765. 

In tiie O'Donnell Case a letter almost like that in the Swearingen 
Case was held by this court to be outside of the statute under the tests 
laid down by the Suprême Court of the United States. The O'Donnell 
letter contained one word or epithet which had a lewd and lascivious 
meaning, but which, taken in connection with the whole letter, could 
not be said to be used in any way except as an indécent, vulgar, and 
filthy epithet, to throw disgrâce upon the person addressed. It could 
not in any conceivable way be said to be likely to "suggest or convey 
lewd or lascivious thoughts" or immoral acts to any one. Rosen v. 
United States, 161 U. S. 29, 16 Sup. Ct. 434, 480, 40 h. Ed. 606. It 
was unspeakable and répulsive, but just as a person may in private 
call another person names which would be the basis of an arrest if 
shouted in the présence of others, or, in other words, just as abuse 
does not become disorderly conduct unless it tends to affect the public 
welfare and peace, so offensive, filthy, and vulgar language does npt 
affect the use of the mails when conveyed by a sealed wrapper, unless 
the language will hâve or may hâve an immoral effect, in a sensé re- 
lating to sexual impurity, upon those into whose hands the written 
language may come. 

The use of indécent language, necessarily of itself defamatory and 
tending to reflect upon the person addressed, upon a postal card or 
upon the outside of a pièce of mail, is a very différent question, and is 
fully covered by the provisions of section 2 of the act of September 
25, 1888 (25 Stat. 496). 

But to return to the présent letter, which is described by the grand 
jury as being too obscène, lewd, and lascivious to spread at length in 
the indictment, it is apparent from an inspection afforded under the 
biU of particulars, ordered under the authority of Rosen v. United 
States, supra, that the letter uses terms so frequently which so plainly 
relate to sexual impurity as to take the letter out of the category 
of those which are merely vulgar and filthy. The question of "ob- 
scenity, lewdness and lasciviousness," as defined by the Swearingen 
Case, would seem to be met at least to this court's satisfaction, to the 
extent of being within the scope of the law. At most, the question 
will be left to the jury under the authority of Rosen v. United States, 
supra, Dunlop v. United States, 165 U. S. 486, 17 Sup. Ct. 375, 41 L. 
Ed. 799, and Konda v. United States (C. C. A., 7th Circuit, April, 
1908, term) 166 Fed. 91, and, if a verdict is rendered adverse to the 
défendant, an appeal will more satisfactorily draw the Une for the 
future. A further décision or the amendment of the statute must 
be had before this court will be able to broaden the scope of the 
Swearingen Case beyond the décision in the O'Donnell Case above 
mentioned. 

The motion to quash will be denied. 
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WILLINGHAM v. SWIFT & CO. et al. 

(Circuit Court, N. D. Georgia. November 21, 1908.) 

Removal of Causes (§ 29*) — Diveksity oï Citizenship — Résidence of De- 
fendant. 

A défendant, sued johitly witli anotlier in a state court, who testifled 
tliat hls lionie was in anotlier state, wliero lie haû propevty and to whicli 
he expected to return, did not become a résident of tlie state and district 
of suit so as to prevent a removal of the cause by défendants by moving 
there with bis faniily for temporary purposes of bis employnient and for 
an indefinite time. 

[Ed. Note. — For otber cases, see Removal of Causes, Cent. Dig. § G9 ; 
Dec. Dig. § 29.*] 

On Motion to Remand to State Court. 

J. A. Boykin, for plaintiff. 
Anderson-Felder-Roundtree & Wilson, for défendants. 

NEWMAN, Circuit Judge. This .suit was brought in the state 
court by T. A. Willingham against Swift & Co. and W. F. Colladay. 
The case was removed by the défendants to this court. On this motion 
to remand the only question presented is whether the défendant Colla- 
day, who was undoubtedly formerly a citizen and résident of the state 
of Missouri, has become a résident of Atlanta in this, the Northern 
District of Georgia, so as to defeat the right of removal from the 
state court to this court on his part, and consequently the right of 
both défendants, who were sued jointly, to remove the case. 

It is attempted to be shown by évidence submitted (his own évi- 
dence) that he resided in the city of Atlanta in this district. I do not 
think the évidence of Colladay shows résidence hère, but, on the con- 
trary, shows him to be a résident of Kansas City, Mo. He appears to 
hâve been hère temporarily for some time as an employé of Swift & 
Co. The évidence shows, I think, that he has not made Atlanta his 
place of résidence. At one point in his testimony Colladay says : 

"My home is in Kansas City, Mo., and I intend to return there. I hâve 
property and household goods there. I bave not brought bere anything except 
just what we need for temporary use." 

At another place in his testimony, the questions and answers are as 
f oUows : 

"Q. I am aslfing if you always considered Kansas City your home, and 
always intended to return to Kansas City? A. Yes, sir, I bave always con- 
sidered that my home, and I go there at intervais of three or four montbs, and 
my family goes that often. 

"Q. IIow long is it since you were in Kansas City? A. Two or three weel« 
ago. 

"Q. How often do you go there a year? A. As often as four or flve tiraes. 

"Q. Tour stay in Atlanta is meroly temporary, for tlie purpose of transact- 
ing business, and not as a permanent résidence? A. It is my home temporarily 
only. 

"Q. You are apt to be transferred from point to point for the purpose of 
loolcing after Swift & Co.'s business, but Kansas City is your home, where 
you vote andpay your taxes? A. That is it exactly." 

*For other cases see sarue topic & § numeer in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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This évidence of Mr. Colladay was not controverted in any way. 
The définition of "résidence" given in 34 Am. & Eng. Enc. of Law 
is this: 

"Résidence Is deflned to be the abiding or dwelUng In a place for somo 
coutinuance of time. ïhere must be a settled, fixed abode or intention to re- 
main permanently, at least for a time, for business or otlier purposes, to con- 
stltute a résidence." 

And again on page 697: 

"Résidence is lost by leaving the place where one bas acqnlred a permanent 
home and removing to another place without a présent intention of returning, 
and is gained by remalnlng in such new place. Whetber a partj^'s removal 
constitutes a change of résidence dépends upon the party's intention In mail- 
ing such removal." 

The following authorities cited by the diligent counsel for the de- 
fendant gives an excellent définition of "résidence." It is an extract 
from Shaefferv. Gilbert, 73 Md. 66, 20 Atl. 434, as follows: 

"It does not mean one's permanent place of abode, where he Intends to lire 
ail of his days, or for an unllmited time; nor does it mean one's résidence 
for a temporary pUrpose wlth an intention of returning to his former rési- 
dence when the purpose shall bave been accomplished, but means, as we un- 
derstand it, one's actual home, in the sensé of baving no other home, wbether 
he Intends to réside there permanently or for a défini te or indeflnite length 
of time." 

The term ""esidence" is flexible, and may be given a restricted or 
enlarged meaning considering the connection in which it is used. It 
involves, however, some idea at least of permanency and fixed inten- 
tion to remain. 

In Bicycle Stepladder Co. v. Gordon (G. G.) 57 Fed. 539, Judge 
Jenkins, in discussing the meaning of the term "inhabitant," and after 
quoting from Shaw v. Mining Co., 145 U. S. 444, 12 Sup. Gt. 935, 
36 L. Ed. 768, says : 

"I cannot but hold that ruling to be décisive bere. The court, in effect, con- 
strues the word 'inhabitant' to be, within the meaning of the act, synonymous 
wlth 'résident' In the light of previous législation upon the subject of the 
original jurisdictlon of the fédéral courts, and of the connection in which the 
Word is used, I thlnli the word ishere employed in the sensé of 'résident.' It 
comprehends locality of existence ; the dwelling place where one maintains his 
fixed and légal settlement, not the casual and temporary abiding place re- 
quired by the necessities of présent surrounding circumstances. A mère 'so- 
journer' is not an 'inbabitant' In the sensé of the act. ïhe meaning, I think, 
is well expressed by Judge Deady in Holmes v. Rallway Co. (D. C.) 5 Fed. 
523 : 'An iuhabitant of a place is one wlio ordinarily is personally présent 
there ; not merely in itinere, but as a résident and dweller therein.' " 

Considering the facts of this case and the construction I place upon 
the removal act of Congress, I am satisfied that the évidence shows 
that Colladay was not and has not been a résident of Atlanta in the 
meaning of the act. 

The motion to remand is denied. 



IN EE HOLME8. 225 

In re HOLMES. 

CDIstrlct Court, D. 761-1110111. November 23, 1908.) 

Bankruptct (§ 410*)— DiscHABGE— Time fob Application. 

The provision of Bankr. Act July 1, 1898, c. 541, § 31a, 30 Stat. 554 (TT. S. 
Ckimp. St. 1901, p. 3434), that "whenever time is enumerated by days lu 
this act or In any proceeding In bankruptcy the number of days shall be 
computed by exçluding the first and including the last," Is applicable to 
any proceeding in bankruptcy where the number of days is material, and, 
as applied to the provision of section 14a, 30 Stat 550 (U. S. Comp. St. 
1901, p. 3427), that a bankrupt may apply for a discharge "wlthin the next 
twelve months subséquent to belng adjudged a bankrupt," glves him a 
year and a day from the date of adjudication, and no longer, unless the 
time is extended by the judge as therein provlded. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 694 ; Dec, Dlg. 
§ 410.*] 

In Bankruptcy. On application for discharge. 
M. M. Gordon, for petitioner. 

MARTIN, District Judge. The adjudication in bankruptcy was 
made November 9, 1907. This application was filed November 16, 
1908, under a claim that the bankrupt has a year from the expiration 
of one month after the adjudication in which to file his application 
for discharge. 

In Re Fahy (D. C.) 116 Fed. 240, Judge Shiras uses this language: 

"Section 14 of the act provides that -wlthin twelve months subséquent to the 
adjudication the pétition for discharge may be filecl, and. If unavoidabiy pre- 
vented from filing the same wlthin that perlod, the judge may permit It to be 
filed wlthin, but not after the expiration of, the next six months. In express 
terms the discrétion of the judge Is limited to six months following the ex- 
piration of the year beglnnlng with the date of the adjudication." 

This expresses my views. The language of the act is "within the 
next twelve months subséquent to being adjudged a bankrupt." This 
gives the bankrupt eleven months in which to make application for 
discharge. The last clause of the paragraph gives the court jurisdic- 
tion to grant an additional six months upon the showing of the statu- 
tory cause for delay. 

Section 31 (Act July 1, 1898, c. 541, 30 Stat. 554 [U. S. Comp. St. 
1901, p. 3434]) provides that: 

"Whenever time is enumerated by days in this act, or in any proceeding In 
bankruptcy, the number of days shall be computed by exclnding the first and 
including the last unless the last fall on a Suuday or holiday, in which event 
the day last Included shall be the next day thereafter which is not a Sunday 
or a légal holiday." 

Applying this section to section 14, I hold that the old expression 
of "a year and a day" is applicable ; or, in other words, if a bankrupt 
is adjudicated on the 23d day of November, 1908, he may file his ap- 
plication for discharge on the 24th day of November, 1909, and, if 
the 24th falls on Sunday or a holiday, the next day thereafter. While 
the first six words of section 31 would seem to indicate that it was not 
intended to apply where the time is enumerated by months or years, 

*For other cases see same topic & § numbbs In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
165 F.— 15 
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the following words, "or in any proceeding in bankruptcy," make it 
applicable to any proceeding in bankruptcy where the number of days 
is material. In the dissolution of attachments made within four 
months, this section has been applied in Computing thèse months. 
Jones V. Stevens, 94 Me. 583, 48 Atl. 170, 5 Am. Bankr. Rep. 571; In 
re Warner, 144 Fed. 987, 16 Am. Bankr. Rep. 519. 

After a year and a day from the date of the adjudication has elaps- 
ed, the court has no jurisdiction to grant a discharge unless he shall 
hâve extended the time six months by reason of unavoidable delay. 
Unless this petitioner Can make it appear, upon application duly made, 
that his delay of six days over a year and a day was unavoidable, this 
court has no povver to grant him a discharge. 

This pétition is dismissed. 



DAKOTA CENTRAL TEIiEPHONE CO. v. CITT OF HURON. 
(Circuit Court, D. South Dakota. November 3, 1908.) 

1. TELEGEAPHS ANU TELEPHONES (§ 10*) — EiGHTS IN USB OE STBEETS — CONSENT 
OF JJUNIOIPALITY. 

Rev. Civ. Code S. D. S 554 (Acts ]885, p. 208, c. 141, § 3), provides that 
"there is hereby granted to the owners of any telegraph or téléphone 
Unes operated in the State the right of way over lands and real propertj 
belonging to the state and the rlght to use public grounds, streets, alleys 
and hlghways In this state subject to the control of the proper municipal 
authorities as to what grounds, streets, alleys or hlghways said Unes shall 
run over or across and the place the pôles to support the wires are lo^ 
cated." Const. S. D. art. 10, § 3 provides that "no * • • téléphone 
Une shall be constructed within the limita of any village, town or city 
without the consent of Its local authorities." A city ordlnance provided 
that "the right is hereby granted to • * * his successors or assigna 
to place, construct and maintaln upon and through the streets and al- 
leys" of the city a téléphone Une, "subject however to ail conditions and 
stipulations hereln set forth." It requlred the grantee to accept the ordl- 
nance in wrltlng and to construct the Une within four months, which be 
dld. It also provided: "Sec. 10. The term of this franchise shall be for 
ten years from and after Its passage." The grantee operated the télé- 
phone System for six yoars, and then conveyed the same to complainant, 
which was a corporation organized under the laws of the state and by its 
charter authorized to purchase, lease, construct, and operate téléphone 
Unes and exchanges. Eeld, that by the ordlnance, anU its acquiescence in 
the construction of the Une by its grantee, the city consented to such con- 
struction within the meaning of the constitutional provision ; that the right 
of comi)lainant to maintaln and operate the Une was not derived from the 
city but from the state, and was not affected by the limitation in section 
10 of the ordlnance. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Dec. Dig. 
$ 10.* 

Eights of telegraph and téléphone companles to use of streets, see note 
to Southern BeU Telegraph & Téléphone Co. v. City of Richmond, 44 C. 
C. A. 155.] 

a TELEGEAPHS and TELEPHONES (§ 7*)— "PRANCHISE." 

The consent of a city granted by ordlnance to a person and his suc- 
cessors and asslgns to construct a téléphone System within Its llmlts ia 

*For ottier cases see same topic &. S ncmbsb lu Dec. & Am. Digs. 1907 to date, & Eep'r Indexe! 
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not a franchise, altbough such consent Is necessary under the Constitu- 
tion and statutes of tlie state. 

[Ed. Note. — For otlier cases, see Telegraphs and Telepliones, Cent. Dlg. 
§ 5; Dec. Dig. § 7.* 

For otlier deflnitions, see Words and Plirases, vol. 3, pp. 2929-2941: 
vol. 8, p. 7666.] 

In Equity. On final hearing. 

This cause bas been submitted upon bill, cross-bill, answers thereto, and a 
stipulation of faets. From tbe stipulation tbe foUowing material facts appear : 

The Dakota Central Téléphone Company is a corporation duly incorporated 
under tbe laws of the state of South Dakota on August 30, 1904, witb power 
to purehase, lease, construct, and operate téléphone ïiues and exchanges. ïbe 
défendant is a municipal corporation of South Dakota. On January 28, 1898, 
at the request of one J. L. W. Zeitlow, the city council of the défendant duly 
passed the following ordinance: 

"An ordinance granting to J. L. W. Zeitlow the right to erect and maintaln 
pôles and wires ou the streets and public ways of the city, upon the con- 
ditions herein provided. 

"The city council of the city of Huron do ordain as foUows: 

"Section 1. Be it ordained by the city council of the city of Huron, South 
Dakota, that the right is hereby granted to J. L. W. Zeitlow, bis successors or 
assigna, to place, construct and maintain upon and through the streets and 
alleys and public grounds of said city ail pôles, posts and other supports, and 
ail wires and flxtures proper and necessary for supplying to the citizens of 
said city and public communication by téléphone and other improved ap- 
pliances, subject, however, to ail conditions and stipulations herein set forth. 

"Sec. 2. AU pôles, supports or wires placed shall be so done under the su- 
pervision of the Street committee and the same shall be so placed and the 
wires therein secured and kept at such élévation as to reasonably avoid danger 
to persons and adjoining property. No part of such pôles, supports or wires 
shall interfère with the proper use of said streets for other lawful purposes ; 
nor be so placed as to make cutting of shade trees necessary; and such 
pôles shall be reasonably straight and maintained in good repair. 

"Sec. 3. Said pôles shall not be set so as to interfère with the construction, 
placing or proper maintenance of any water pipe, gas pipe, drain or sewer 
that bas been or may be authorized by said city or in case of bringing to grade 
of curblines of any street or alley whereupon such pôles may bave been erect- 
ed, theu the said J. L. W. Zeitlow or hls assigns shall change such pôles and 
reset same to conform to such change. 

"Sec. 4. The city council hereby reserves the right to grant a like right of 
way for pôles or wires or flxtures of any other téléphone, telegraph, electric 
light or electric street railway company or individuals when the said city so 
desires, provided the same shall not interfère with the full and proper use 
and right hereby granted. 

"Sec. 5. In considération of the foregoing, the said J. L. W. Zeitlow, If he 
shall accept this ordinance, Is to allow the city of Huron to place upon its 
pôles, free of charge, such wires as may be necessary for the purpose of main- 
taining a flre alarm System. 

"Sec. 6. This ordinance shall be piibllshed according to law and shall take 
efCeet only on fliing in the office of the city clerk of said city, within ten days 
after the ârst publication thereof, of a written acceptance of the terms of this 
ordinance by said J. L. W. Zeitlow. 

"Sec. 7. That said J. L. W. Zeitlow, his successors or assigns, is to furnish 
for the city's business, and without charge and with exchange service for both 
local and long distance téléphone, so long as the exchange is maintained here- 
under, one téléphone at city hall ; also such other téléphones for the city's 
business as the city council may hereafter by resolution requlre at 25 per 
cent, discount from regular exchange rates. 

"Sec. 8. Rates for téléphone service shall not exceed $2.50 per month for 
business houses, hôtels, offices, etc., and $1.00 per month for private résidences. 

•For other cases see same topic & S numbeb in Dec. & Am. Biga. 1907 to date, & RepT Indexes 
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"Sec. 9. Work shall be commenced under this franchise witliln forty-five 
days from its passage and shall be completed and in opération witliiu four 
raonths or thls ordlnance becomes nuU and void. 

"Sec. 10. The term of thls franchise shall be for ten years from and after 
its passage. 

"Passed at a regular session of the city council, March 11, 1898." 

On April 8, 1898, said Zeitlovv filed with the city clerk of défendant the fol- 
lowing acceptance of said ordlnance: 
"To the Mayor and Common Council of the City of Huron, South Dakota. 

"Gentlemen: I hereby accept the ordlnance granted by your honorable body 
granting me permission to erect pôles and fixtures and to string -wlres on any 
of the streets, alleys and public grounds of your city for the purpose of es- 
tablishing and maintaining a téléphone exchange within the City of Huron, 
South Dakota. Respectfully, J. L. W. Zeitlow." 

Zeitlow duly constructed and completed the téléphone Unes and System men- 
tioned in said ordlnance, and operated the same until the year 1904, when the 
complainant purchased the same and has ever sinee owned and operated said 
téléphone System. The complainant has invested in said téléphone System the 
sum of $25,000, and funilshes téléphone service to about 820 subscribers there- 
with. On July 14, 1907, the city council of défendant passed the following 
resolution, and caused a copy of the same to be served upon complainant : 

"Whereas It is the policy of the city of Huron not to grant a franchise to 
any public service corporation vi'hich is not controlled by citizens of the city 
of Huron ; and whereas the franchise of the présent téléphone Company con- 
trolled by J. L. W. Zeitlow expires on the llth day of March, 1908. 

"Be it resolved : That no franchise for the purpose of operating a téléphone 
service within the city of Huron will be granted to any Company which is not 
controlled by citizens of Huron; 

"Be it further resolved : That a copy of this resolution be at once sent by 
registered mail to Mr. J. L. W. Zeitlow by the city clerk." 

On January 24, 1908, the city council of the city o'f Huron passed the fol- 
lowing resolution : 

"The city council of the city of Huron does hereby résolve that the fran- 
chise now held by J. L. W. Zeitlow to malntain téléphone System in the city 
of Huron, which expires on the llth day of March, 1908, wlll not be renewed. 

"It is further resolved that the Dakota Central Téléphone Company now op- 
erating in the city of Huron is hereby required to vacate the streets and al- 
leys of the city of Huron at tlie expiration of the said franchise, and to re- 
move their pôles and wires and other apparatus therefrom. And the city 
clerk of the city of Huron is hereby directed to notify the said Dakota Central 
Téléphone Company and Mr. J. L. AV. Zeitlow of the action of this council, 
passed at a regular meeting of the city council of the cit\' of Huron on the 
24th day of January, 1908"-- 

and caiised a coi)y thereof to be served upon complainant. The défendant 
through its offleers tlireaten to reinove by force the pôles and Unes of com- 
plainant's téléphone System from the streets of said défendant. On this rec- 
ord complainant prays that the défendant be perpetually enjoined from tearing 
down and removing its téléphone pôles and Unes as threatened. and tlie de- 
fendant prays by its cross-bill that the complainant be compolled within a 
reasonable time to remove said pôles and lines from its streets l'or the reason 
only that the time limit flxed in the ordlnance of January 28, 1898, lias expired, 
and that the said pôles and lines now constitute a public nuisance. 

T. H. Null and W. A. Lynch, for complainant. 
A. B. Fairbank and A. K. Gardner, for défendant. 

CARLAND, District Judge (after stating the facts as above). The 
following provisions of statutory law relate to the questions raiseà 
on this record : 

"To provide for the lighting of streets and public grounds, the layiug down 
of gas pipes and érection of lamp posts, lines for conveying electric light and 
telegraph and téléphone lines and to regulate the distribution, use and sale 
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of gas aïKl other iUuininatiug fliiids." Paragraph 11 of section 7 of the charter> 
of the City of Huroii. 

"No Street passeuger, railway or telegrapli or teleijhone line sliall be con- 
structed witliin the limits of aiiy village, town or city without the consent of 
jts local authorities." Article 10, § 3, Coust. S. D. 

"ïliere is hereliy granted to tbo owners of auy telegraph or téléphone Unes 
operated in tliis state tlie riglit of way over lands and real proi)erty belong- 
ing to the state, and tbe rigbt to use pnlilic grouuds, streets, alleys and high- 
ways, in this state subject to tbe control of the pro])er municiiial authorities 
as to what gronnds, streets, alleys or higbways said lines shall rnn over or 
across, and the place the pôles to support tlie wires are located. Tlie right of 
way over real property granted in tliis act inay be aocjuired in the saine man- 
uer and by like proceedings as pro^lded for railroad cori>orations." Section 
r)û4, Ilev. Civ. Code (Acts S. D. 1885, p. 20S, e. 141, § 3). 

The Suprême Court of South Dakota, in Missouri River Téléphone 
Co. V. City of Mitchell, 116 N. W. 69, in speaking of said article 10 
of the Constitution, and said section 554 of the Revised Civil Code, 
used the following language : 

"Adding to the statute the constitutional provision regarding consent, the 
law applicable to the issue hère involved is expressed In the following lan- 
guage : 'There Is hereby granted to tbe owners of any telegraph or téléphone 
lines operated in this state the right of way over lands and real property be- 
longing to this state, and the right to use public grounds, streets, alleys and 
liighways, in this state, subject to control of tbe proper municipal authorities 
as to what grounds, streets, alleys or higbways said lines shall run over or 
across, and the place tbe pôles to support tbe wircs are located. The right 
of way over real property granted in this act may be acqnired in tbe sauie 
nianner and by lilîe proceedings as provided for railroad corporations.' Pro- 
vlded, however, that no téléphone line shall be constructed within the limits 
of any citv, without tbe consent of its local authorities. Rev. Civ. Code, § 554 ; 
Const. S. D. art. 10, § 3." 

The same court, in the same case, at page 70 of 116 N. W., speaking 
of the manner in which a municipal corporation may give the consent 
required by the Constitution, used the following language: 

"Xo particular mode of manifesting unniicijjal consent to the construction 
of a téléphone line is prescribed by the Constitution or statutes. So far as 
the Constitution is concerned, such consent uiay be eitber express or iniplied." 

Taking the fàcts and the law as stated, tvvo questions arise for dé- 
termination upon this record: First. Did the défendant ever give its 
consent to the construction of the téléphone System now owned and 
operated by complainant in said city of Huron? Second. If such con- 
sent was given, was such consent in any way limited by section 10 of 
the ordinance of March 11, 1898, which is as foUows : 

"The term of this franchise shall be for ten years from and aftor its pas- 
sage." 

In view of the holding of the Suprême Court of South Dakota in the 
case of Missouri River Téléphone Co. v. Mitchell, supra, that the 
consent required by the Con.stitution may be express or implied, we 
may look to ail the acts of the parties to the orclinance of March 11, 
1898, to détermine whether or not the consent required by the Con- 
stitution has been given. We need not dvvell long upon this ques- 
tion, for it conclusively appears that Zeitlow' did construct the télé- 
phone System provided for by said ordinance with the knowledge and- 
acquiescence of the city of Huron; and this fact, taken in connection 
with the ordinance itself, clearly establishes the fact that the défend- 
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ant did consent to the construction of the téléphone System construct- 
ed by Zeitlow. There are no express terms in the ordinance granting 
consent, but it necessarily results that the city did consent by the facts 
stated in the record. 

It is not necessary in this case to consider the question as to whether 
the city of Huron had any authority in its charter to grant a franchise 
to Zeitlow, empowering him to operate a téléphone System in the city 
of Huron and charge toUs therefor, as whatever franchise Zeitlow ob- 
tained by the ordinance of March 11, 1898, lias tenninated by the term 
of the ordinance itself. 

But for the purpose of arriving at the intention of the parties to the 
ordinance of March 11, 1898, and for the purpose of ascertaining the 
sensé in which they used the words therein to express their intention, 
we may consider the fact that the parties to the ordinance beyond 
question thought that the city had the right to grant Zeitlow the fran- 
chise to operate a téléphone System within the city of Huron. It is 
also necessary for the purpose above mentioned to consider the fact 
that ail the franchise Zeitlow had to operate a téléphone System in the 
city of Huron came through the ordinance of March 11, 1898. The 
laws of South Dakota gave Zeitlow no franchise to operate a télé- 
phone System within the city of Huron, and he was obliged to get the 
franchise from the state or from the city; and both, acting under the 
impression that the city could grant the franchise, entered into the 
contract composed of the ordinance of March 11, 1898, and its accept- 
ance of April 1, 1898. 

In view of what has been said, it is plain to this court that section 
10 of the ordinance of March 11, 1898, never in any way limited the 
consent given by the city for the construction of the téléphone System 
by Zeitlow. The section referred to by its express terms limits its 
opération to the franchise granted by the ordinance. It involves a 
contradiction of terms to say that an ordinance which provided that 
work should be commenced under the ordinance within 45 days from 
the passage of the same, and should be completed and in opération 
within 4 months, was an ordinance or express consent conditioned that 
Zeitlow should construct the téléphone system within 10 years as pro- 
vided by section 10 of the ordinance. The Constitution of the state 
requires consent to the construction, and not to the maintenance and 
opération, of téléphone Systems, and this language, we must présume, 
was used with référence to the power of the state to grant franchises 
for the purpose of operating and maintaining téléphone Systems. The 
provision in the Constitution was no doubt incorporated therein for 
the purpose of enabling municipalities to impose proper conditions 
within the limits of the police power before the téléphone company 
could place its pôles and wires in their streets. The case presented is 
this: Complainant, by its charter granted in 1904, has the power to 
purchase, lease, construct, and operate téléphone lines and exchanges. 
It is the owner of the téléphone system constructed by Zeitlow with 
the consent of the city of Huron, and which is now being operated 
by complainant. It, therefore, is not obliged to look to the ordi- 
nance of March 11, 1898, for any authority whatever, but may stand 
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upon its charter powers and its ownership of the System constructed 
by Zeitlow. If Zeitlow had remained the owner of the System, he 
would be obliged to look to the ordinance of Mardi 11, 1898, for his 
franchise — that is, his right to operate the System within the city of 
Huron and charge toUs therefor — but it is not so with the complain- 
ant, for it has received express power so to do by its charter granted 
in 1904. In connection with the word "franchise" as used in section 
10 of the ordinance, it may be well to consider what a franchise is; 
and, when we hâve found out what a franchise is, we find that it 
bears no resemblance to the mère consent of a city to the construction 
of a téléphone System within its hmits which would be a mère license 
or easement. 

"A franchise Is a right or privilège granted by the sovereignty to one or 
more parties to do sonie act or acts which they could not do without this grant 
from the sovereign power." Banli of Augusta v. Earle, 13 Pet. 595, 10 L. Ed. 
274. 

In McPhee and McGinnity Co. v. Union Pacific Railway Co., 158 
Fed. 10, the Court of Appeals of the Eighth Circuit says: 

"A right or privilège whicli is essential to the porforniance of the gênerai 
function or purpose of the grantee, and which is aud can be granted by the 
sovereignty alone, sucli as the right or privilège of a corporation to operate 
an ordinary or commercial railroad, a street railroad, city waterworks or gas- 
works, and to collect tolls therefor, is a franchise. New Orléans Gas Co. v. 
Louisiana Light Co., 115 U. S. 650. 659, 6 Sup. Ct. 252, 29 L. Ed. 51G ; Walla 
Walla Water Co. v. Walla Walla, 172 TJ. S. 1, 9, 19 Sup. Ct. 77, 43 L. Ed. 341 ; 
Denver v. City Cable Ce, 22 Colo. 505, 45 Pac. 439 ; Donaluie v. Morgan, 24 
Colo. 389, 390, 400, 50 Pac. 1038; Thomas v. Grand Tunction, 13 Colo. App. 
80, 81, 56 Pac. 665 ; City of Denver v. Denver Union Water Co. (Colo.) 91 Pac. 
918, 919." 

It therefore conclusively appears to the satisfaction of this court 
that the word "franchise" in section 10 of the ordinance of March 11, 
1898, was properly used, and referred only to the right of Zeitlow to 
operate and maintain a téléphone System in the city of Huron and 
charge tolls therefor, and did not refer to the consent of the city to 
construct a system which had to be constructed before it could be 
operated or maintained, and for this reason this case is clearly dis- 
tinguishable from Southern Bell Téléphone Co. v. City of Richmond, 
103 Fed. 31, 44 C. C. A. 147, but does fall within the principles enun- 
ciated in the case of Northwestern Téléphone Exchange Co. v. City 
of Minneapolis et al., 81 Minn. 140, 86 N. W. 69, 53 L,. R. A. 175, and 
Abbott et al. v. City of Duluth (C. C.) 104 Fed.''833. 

It results from what has been stated that the complainant is en- 
titled to the relief prayed for. The court not only believes that the 
légal propositions herein stated are sound, but also is constrained to 
believe that the resuit reached is in accord with equity and good con- 
science. On the one hand, the complainant is threatened with a de- 
struction of valuable property in which it has invested its money ; and, 
on the other hand, the city of Huron is seeking to accomplish such 
destruction, not that it may make a better contract with any other per- 
son, but that some citizen of Huron may construct a téléphone Sys- 
tem within its limits, to the exclusion of ail others. 
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BOWER V. STBIN. 

(Circuit Court, D. Oregou. Novcmber IC, 1008.) 

No. 3,159. 

1 MORTGAGES (§ 401*)— FOIÎECLOSUEE BY ACTION— RiGHT TO FORECLOSE— STIPU- 
LATION FOB Maturitï OF DKBX ON Dkfault. 

Uiider a provision lu a inortgage giving the holder the rlglit at his élec- 
tion to déclare tlie debt due aud foreclose ou default in the paymeut of 
interest, no formai déclaration of such élection is required, but tbe com- 
mencement of a foreclosure suit is a sufflcient déclaration. 

[Ed. Note. — For other cases, see JMortgages, Cent. Dlg. § 1209 ; Dec. Dig. 
§ 401.*] 

2. MORTGAQES (§ 529*)— FOBECLOSURE— SUIT TO SET ASIDE SALE— LaCHES. 

Complainant executed a mortgage ou propertj' to secure a debt in 1896, 
and then removed to another state. No paj-ment of either principal or 
interest was made or tendered until 1907, when complaiuant filed a Mil 
in equity to set aside a foreclosure sale made in 1898, as authorlzed by 
the terms bf the nlortgage, aud to redeem therefrom, the property havlng 
in the meantime been conveyed to défendant, who was an innocent pur- 
chaser for value. The bill alleged that it had largely increased in value, 
and that complaiuant had no knowledge of the foreclosure until 1902, but 
it did not allège that she had made any inqulry In that respect, nor state 
any sufflcient excuse for the delay after 1902 in bringing suit. Held, that 
complalnaut was chargeable with such lâches as to bar her right to hâve 
the sale set aside In equity on the ground of technical defects in the fore- 
closure proeeediijgs or of fraud on the part of the mortgagee in faillng to 
give complainant aotual notice of the same. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 1542; Dec. Dig. 
? 529.*] 

In Equity. On demtirrer to bill. 

The complainant in this bill seeks to liavo canceled and set aside a deci'ee 
of foreclosure, and a sale thereunder, of lots 2 and 3 in block 250, Couch's ad- 
'dition to the city of Portland. She also seeks to be allowed to redeem the 
property from the lien of the mortgage foreclosed. 

It appears from the bill that complainant and her hnsband, John M. Bower, 
on March 20, 1890, mortgaged the property to one Sherman, to secure the 
paymeut of iJl.SOO, which mortgage Sherman sub.sequently assigned to Cleve- 
land Rockwell. Shortly thereafter complainant, who was an artlst, removed 
with her husband, who was an attorney at law, from this state, and took up 
her abode in the city of New York. On the 30th of April, 1898, there had 
aecumulated, and remained xmpaid, interest on the note and mortgage to tho 
amount of $180, and ou that date Rockwell commenced foreclosure proceed- 
iugs against the complainant, her husband, aud Sherman, in the state circuit 
court for ^Multiiomah county, Or. Complainant and her husband having be- 
come nonresidents, Rockwell filed lu said foreclosure suit au aflldavit for 
service of process upon them by publication, in accordance with the Code of 
Civil Procédure in this state. lu this ailidavit it was stated, inter alla, that 
the défendant Lucy Scott Bower, and John M. Bower, her husband, were 
nonresidents of this state; that plaintiff luul inquired among numerous per- 
sons in and ahout the city of Portland, frie.nds of said défendants, and had 
ascertained deflnitely that they then resided in tlie city of New York, aud that 
their po«t office address was No. 215 West 125th street, New York City ; that 
each of them had removed from tlie state, aud had been absent therefrom con- 
tinuously for more thau six weeks prior to the commencement of said suit. 

After allegiug that this aflldavit is insutlicient in flve spécifie particulars, 
the bill proceeds with the charge that the aflldavit for publication was falso 

•For other cases see same toplc & J numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in fact, In that complainant's address was not tlien, or at any time, >7o. 215 
"West 125th Street, New York City, and that Rockwell knew sueli was not 
complainant's correct address ; that the persons of whom he had inquired for 
her whereabouts, named in sald affldavit, were not her frieuds, but his own, 
and that they did not know her address ; that Rockwell was, at the time of 
making said affidavit, and for a long time prier thereto had been, président of 
the Orejçou Art Association, and that complainaut was secretary thereof for 
a long time (tliough it is not stated she was on this particular date), and 
that she had fréquent communications with members of said club and wlth 
Rockwell, and that slie had a number of correspoudents among the members 
of said club, with whom Rockwell was well acquaiuted and from whom he 
could easily hâve ascertained her address ; that her address was upon the 
letters and communications aforesaid. and that Rockwell could bave ascer- 
tained lier address therefrom, or from her friends, and could hâve known that 
it -was not as stated in said atlidavit ; and that the aflidavit was f raudulently 
made. 

It is further averrcd that, pursuant to said affidavit, an order for service 
by publication was duly niade June i!0, 189S, which directed that a copy of 
the summons and complaiut be niailed to complainaut at the address afore- 
said ; that Roclcwell c^aused the same to be deposited in the post office at 
l'ortland. Or., June 24. 1898. addressed to lier at Xo. 215 West 125th street, 
Xew York City, but that she never received the same ; that such further pro- 
ceedings were had iu said suit that a decree of foreclosure was enterod Sep- 
tember 9, 1898. hased upon -vvhich a sale was had on October 18, 1898, at 
which Rockwell became the purchaser at the suni of $2,0?>9.35, which sale was 
subsequently confinned by the court on December 8, 1898; that Rockwell 
took possession of the property, and appropriatod the rents and profits up to 
the 24th day of May, 1902, when, for the considération of $2,050, he convej-ed 
to the présent défendant by a deed of quitelaim. 

The bill further alle.ses that the property has increased in value till it is 
now worth the suni of .$20.000, and was worth !$10,000 when sold at exécution 
sale; that comph^inant's delay iu bringing this suit was unintentional, but 
was occasioned by her living in a distant state and engaging actively in her 
work there as an artist, and her lack of nieans to employ counsel and pay the 
costs of such a suit, and by the further fact that she was ignorant of the sale 
of the property, and that her first actual notice thereof was acquired subsé- 
quent to the year 1902. This suit was commenced .Tune 7, 1907. 

There is a demurrer to the bill, speeifying, among other objections, lâches 
and want of equity. 

Albert H. Tanner, for complainant. 
William G. Mtinly, for défendant. 

WOIvVERTON, District Judge. Several technical objections are 
made in the bill to the affidavit filed in the foreclosure proceeding, 
upon which the order for service by publication was procured. I hâve 
given thèse objections careful attention, and am satisfied that they 
do not, nor do any of them, render the decree vulnérable. Référence 
is made by the plaintiff and affiant to the records and files in the case, 
and the same were thereby made a part of the affidavit for publication. 
This was tantamount to reading the bill of complaint in the foreclosure 
proceeding into the affidavit, and renders the same fuU in every req- 
uisite particular. Almost every feature of thèse technical objections 
to the service is covered by the cases of Cohen v. Portland Lodge No. 
142, B. P. O. E. (C. C.) 144: Fed. 266, and Ranch v. Werley (C. C.) 
152 Fed. 509. Further comment is, therefore, unnecessary. 

One of the grounds of recovery alleged is that the plaintiff in the 
foreclosure suit made no élection to déclare the obligation due and pay- 
able, which the mortgage was given to secure, prior to the institution 
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of such suit. No spécifie déclaration of such an élection îs necessary,' 
alïhough it is usual to proceed in that way. The commencement of the 
suit is itself regarded as a sufficient déclaration in that respect, and 
none other is essential. 

Nothing is alleged in the bill tending to connect the défendant Stein, 
the présent holder of the légal title to the property in dispute, with 
the alleged fraud of Rockwell in procuring the foreclosure decree; 
nor is it claimed that he had any actual notice thereof. 

A case of this character must be resolved more or less by the im- 
pression it makes upon the conscience of the court. A. court of equity 
is not hampered by the strict ruies of the law, and is at liberty to dis- 
pose of a cause in consonance with its conceptions of justice, taking 
into considération the actions of the parties from the beginning to 
the end of the dispute, and is bound by the single obligation that the 
equity it applies shall be légal. Certain équitable principles, familiar 
to ail, are readily sujrgested when the facts in this case are marshaled — 
among others, that equity aids the vigilant, not the slothful ; that courts 
of equity are never attracted by the appearance of a stale or inéqui- 
table demand, and that, when such an one is presented for their dis- 
position, they remain passive and refuse to be moved by any such con- 
sidérations, îeaving those who seek their aid to such comfort as may 
be afforded them in a court of law. A party seldom has an absolute 
right in equity to recover an interest in real property, albeit the eflfort 
to do so is made within the period of limitation fixed by the law. If 
the attempt is made, the case stands or falls according to the spécial 
circumstances of the case. A case brought at law for such a recovery 
within the statutory period must proceed to judgment according to 
the légal principles wliich control the ultimate facts involved; but, in 
equity, the slightest appearance of unfairness or injustice, aggravated 
by delay, will defeat the guilty party, though the légal period within 
which the attempt can be made has not elapsed. As said by the Su- 
prême Court of the United States, in Abraham v. Ordway, 158 U. S. 
416, 430, 15 Sup. et. 894, 39 L. Ed. 1036 : 

"Whether equity will interfère in cases of this character nmst dépend upon 
the spécial circumstances of each case. Sometlmes the courts aet in obédience 
ti> statutes of limitations; sometlmes in analogy to them. But It Is now well 
settled that, Independently of any limitation prescrlbed for the guldance of 
courts of law, equity may, in the e.xercise of its own Inhérent powers, refuse 
relief where It Is sought after undue and uuexplalned delay, and when Injus- 
tice would be done, in the particular case, by granting the relief aslted. It 
will, in such cases, décline to extrlcate the plaintlff from the position In which 
he has inexcusably placed himself, and leave bim to such remédies as he may 
hâve in a court of law. Wagner v. Balrd, 7 flow. 234, 238, 12 L,. Ed. 681; 
Harwood v. Rallroad Ce, 17 Wall. 78, 81, 21 L. Ed. 558; Sullivan v. Port- 
land, etc.. Rallroad, 04 U. S. 806, 811, 24 L. Ed. 324; Brown v. County of 
Buena Vista, 94 U. S. 157, 1,59, 24 L. Ed. 422 ; Hayward v. National Bank, 96 
U. S. 611, 617, 24 L. Ed. 8B5 ; Lansdale v. Smith, 106 D. S. 391, 392, 1 Sup. 
et. 350, 27 ïj. Ed. 219; Speidel v. Henrlcl, 120 U. S. 377, 387, 7 Sup. Ct. 610, 
30 L. Ed. 718 ; Richards v. Mackall, 124 U. S. 183, 188, 8 Sup. Ct 437, 31 L. 
Ed. 396." 

To the same effect îs Wagner v. Baird, cited in the opinion of the 
court: 

"A court of equity will not glve relief against conscience or public con- 
venlence where a party has slept upon hls rlghts. 'Nothing' says Lord Cam- 
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clen, 3 Bi-o. Cli. R. 640, 'eaii call forth this court into activity but conscience, 
Kood faitli, and reasonable diligence; .-wheii thèse are waiiting, tlie court is 
l)i\ssive and does nothing.' Leugth of time necessarily obscures ail human 
évidence, and deprives parties of the means of ascertainiug the nature of 
original transactions ; it opérâtes by way of presumption in tavor of the par- 
ty in possession. Long acquiescenee and lâches by parties out of possession 
are productive of much hardsbip and injustice to otliers, and cannot be ex- 
cused but by showing some actual hindrance or inipediment caused by the 
fraud or concealment of the party in possession, wliich will appeal to the 
conscience of the ciiancellor. The party guilty of sueh lâches, cannot screen 
bis title froni the just imputation of staleness merely by the allégation of an 
imagiuary impedimeat or technical disability." 

The principle was also applied in Richard? v. Mackall, 124 U. S. 183, 
189, 8 Sup. Ct. 437, 441, 31 L. Ed. 396, where the court says: 

"We flud nothing whatever In the record to excuse the failure of the ap- 
pellee to institute légal jjroceedings, in due time, to bave the sale sot aside. 
Ile kuew tbat the appellant relied upon tbe sale, and upon the faitb of it 
expended large sums. He knew that tbe promises bere in disjnite were in 
fact levied on for bis debts, and were intended to be sold in satisfaction of 
those debts. But after tbe property bas largely increased in value, and after 
sleeping upon bis rights for nearly twelve years, witli information, during tbe 
whole of that period, of every fact now relied upon by bim, appellee aslis tbe 
aid of a court of equity to set aside tbe sale and conveyance, and adjudge bim 
to be tbe owner of the property ; and, cbiefly, beeause of a mistake of the of- 
ticer in not so describing the promises in the advertisement of sale and in the 
conveyance as to properly identify tbem. In our judgment, be is not In a 
position to claim the interférence of a court of equity." 

As apphed to the allégations of this bill, thèse principles preclude 
the complainant in the présent case. The debt was contracted in 
March, 1896. Immediately thereafter, complainant and her husband 
removed from this state, and hâve remained away ever since. There 
is no pretense that they paid or offered to pay any part of the sums 
of money due from them at any time up to the date this bill was filed. 
For 11 years, from 1896 to 1907, according to the bill, they remained 
quiescent, and led those who had succeeded to their rights to believe 
the incident was closed and that they asserted no rights in or to the 
property. For six years, 1896 to 1903, not a word was said by them to 
their créditer as to any intention or expectation of paying the debt, 
and no inquiry apparently was made by plaintiff as to what had been 
done in the premises, or as to what had become of the property; nor 
is any peculiar circumstance or misfortune stated that would shut ofï 
the avenues of inquiry from the plaintiff. For aught that appears, a 
letter addressed to any friend in the city of Portland containing an 
inquiry as to the disposition of the property would hâve brought no- 
tice to the complainant of what had been done. During ail this time, 
she knew that she owed the money borrowed, and it was an unwarrant- 
ed assumption upon her part to suppose that Rockwell would not take 
some steps to protect his rights, by foreclosure or otherwise. It is not 
to be doubted that, in so acting, complainant was sleeping upon her 
rights. But this is not ail. While she is not as spécifie as she ought 
to be in the circumstances hère in stating the time when she acquired 
knowledge of the foreclosure, she does say that she knew it "subsé- 
quent to the year 1902." This in itself is evasive. Candor obliges her 
to be more spécifie. This statement must be taken most strongly 
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against her, and the beginning of her notice put at the commencement 
of 1903. From that date until 1907- — five years— she further delayed, 
and she gives no sufficient excuse therefor, saying only that she was a 
nonresident, and had not the means to employ counsel. If nonresi- 
dence was an impediment to her, she still has it to cope with, for the 
bill in this case was verified by her at the city of New York. Snch an 
excuse is of no avail. Meanwhile, by her own admissions, the prop- 
erty has advanced from an inconsiderable value in 1896 or 1898, till 
it is now worth $20,000. It is too clear for argument that she has 
waited upon its advance before seeking its recovery, in the meantime 
leading the défendant to believe in the repose of his title and posses- 
sion. This is an act that a court of equity will not tolerate, and the 
suit, I am impressed, is therefore barred by complainant's lâches. 
For the reasons assigned, the demurrer will be sustained. 



KIMPTON V. rNITEB STATES. 

(Circuit Court, S. D. New York. November 14, 1908.) 

Nos. 5,206, 5,207, 5,230-5,242. 

OUSTOMS DUTIES (§ 47*)--D0TIABLE VALUE— "CoVERINGs"— CONTAINERS. 

Customs Administrative Act June 10, 1890, c. 407, § 19, 26 Stat. 139 (U. 
S. Couip. St. 1901, p. 1924), providing that tlie dutlable value of Importa 
shall include "tlie value of ail cartons, cases, crates, boxes, sacks and cov- 
erings of any klnd,".is not limlted to encasements simllar to "cartons, 
cases," etc. ; and the term "coverings" extends to containers of liquids and 
similar substances, such as tins, kegs, jars, and terrines. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dlg. § 20; Dec. 
Dig. § 47.* 

For other définitions, see Words and Phrases, vol. 2, p. 1705.] 

Actions by Kimpton, Magnus & Lauer, H. A. Metz & Co., Austin, 
Nichols & Co., and Frame & Co. against the United States. 

Thèse proceedings relate to two décisions by the Board of General 
Appraisers, affirming the assessment of duty by the collecter of cus- 
toms at the port of New York. One of the two décisions, which is 
reported as G. A. 6,704 (T. D. 38,686), reads as follows: 

SOIIBRVILLE, General Appralser. Each of thèse protests involves tho 
construction of Customs Administrative Act .Tune 10, 1890, c. 407, § 19, 20 Stat. 
139 (U. S. Comp. St. 1901, p. 1924), i entitled "An act to simplify the laws lu 
relation to the collection of the revenues." The cliaracter of the uierdiandiso 
and of the coverings or containers holding it is of the following description : 

(1) Stoneware jars contaluing fruit jams assessed at 1 cent per pouud and 

1 The pertinent portion of this section reads as follows: 
"Sec. 19. That whenever iniported merchandise is subject to an ad valorem 
rate of duty, or to a duty based upon or regulated in any nianner by the value 
thereof, the duty shall be assessed upon the actual market value or Whole- 
sale price of such merchandise, * * * including the value of ail cartons, 
cases, crates, boxes, sacks, aiid coverings of any kind, and ail other costs. 
charges, and expenses incident to placing the merchandise in condition, iiackert 
ready for shipnient to the United States." 

•For other cases »ee same topic & § numbks in Dec. .& Aju. Digs. 1907 to date, & Rep'r Indexes 
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33 per cent., under Tarife Act July 24, 1897, c. 11, § 1, Schedule G, par. 263, 
30 Stat. 171 (U. S. Comp. St. 1901, p. 16ûl). Protest 259,900. 

(2) Stoneware réceptacles called "terrines," vvtiich eontain prepared méat 
assessed at 25 per cent, under paragraph 275, 30 Stat. 172 (U. S. Comp. St. 
1901, p. 1652). Protest 258,166. 

(3) Tins containlug prepared vegetables assessed at 40 per cent, under para- 
graph 241, 30 Stat. 170 (U. S. Comp. St. 1901, p. 1649). Protest 258,166. 

(4) Tins containing pineapples, assessed at 25 per cent., under paragraph 
203, 30 Stat. 171 (U. S. Comp. St. 1901, p. 1C51). Protest 260,952. 

(5) Tins containing fish (caviare), assessed at 30 per cent, under paragraph 
258, 30 Stat. 171 (U. S. Comp. St. 1901, p. 1650). Protest 261,008. 

(6) Casks containing Uquid gum and sizing assessed as gum advanced, at 
IVi cents per pound and 10 per cent, ad valorem under paragraph 20, Schedule 
A, 30 Stat. 152 (U. S. Comp. St. 1901, p. 1628) and as soap at 20 per cent., 
under paragraph 72, 30 Stat. 155 (U. S. Comp. St. 1901, p. 1631). Protest 
264,081. 

The value of thèse containers was In every instance included in the total 
appraised value of the merchandise, and the containers were assessed for 
duty at the same ad valorem rates, respeetlvely, as the goods themselves, under 
the provisions of said section 19 of the act of June 10, 1890. The importers 
claim in each case that thèse containers are not dutiable at the same rate 
as the contents or otherwise, but are free of duty, and that said section 19 re- 
lates only to cartons, crates, boxes, sacks, and similar coverlngs, suitable only 
for covering dry or soUd merchandise. It is further claimed that, if not en- 
titled to free entry, thèse coverings or containers are subject to duty at vari- 
ons rates under the provisions of certain paragraphs of the tariff act recited 
in the protests, which it is unnecessary for us to specify with particularity. 

Ail of the goods being subject to ad valorem rates of duty, the question for 
détermination is whether thèse various containers, consisting of stoneware 
jars, tin coverings, casks, and other réceptacles above specifled, were properly 
included In the appraised value of the merchandise and subject to the same 
rates of duty as the contents. 

The purpose of ail statutory construction is to aseertain the intent of the 
lawmaker ; and the rule laid down by Lord Coke, and since unlversally ap- 
proved, makes it proper to consider, for this purpose (1) what was the law 
before the act was passed, (2) what was the mischief or defect for which the 
law had not provided, (3) what remedy the Législature has appointed, and (4) 
the reason for the remedy. 

In the case of Holy ïrinity Cliurch v. U. S., 143 U. S. 457, 12 Sup. Ct. 511, 
SO L. Ed. 226, Mr. Justice Brewer, speaking for the Suprême Court of the 
United States, after stating that ail laws should reçoive a sensible construc- 
tion, and that gênerai terms should be so limited in application as not to lead 
to injustice, oppression, or an absurd conséquence, observed as follows: 

"Another guide to the meaning of the statute is found in the evil which it 
is designed to remedy ; and for this the court properly looks at contemporan- 
eous events, the situation as it existed and as it was pressed upon thé atten- 
tion of the législative body." 

While the rule prescribed by Congress for ascertaining the dutiable value 
of imported mercliandise, for the purpose of estimating the ad valorem dutj' 
to be assessed thereon, has been constantly changing ni policy, almost since 
the foundation of the government, yet, as observed in the report of the com- 
mittee on wayg and means, as made to Congress, hereafter cited, "from March 
1, 1823, to March 3, 1883, a period of sixty years, coverings, packing charges, 
etc., were éléments of the dutiable value of imported goods. except during the 
brief period intervening between the acts of March 3, 1865 (13 Stat. 493, c. 80), 
and July 28, 1866 (14 Stat. 328, c. 298)." AU of thèse sta tûtes are carefully 
reviewed in the case of Meyers v. Shurtleff (0. C.) 23 Fed. 577, decided May 
13, 1885, up to and including the enactment by Congress of section 7 of the 
act of March 3, 1883, c. 121, 22 Stat. 523. It was held in that case that said 
section 7 of the act of March 3, 1883, ropealed section 2907 of the United 
States Revised Statutes, and prohibited the value of coverings of merchandise 
from being estimated as a part of its dutiable value; and it was held accord- 
ingly that the value of barrels in which Portland cément was imported could 
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not be added to the Wholesale priée of the article as an élément of its dutiable 
value. Said section 2907 provided that in determining the dutiable value ot 
merchandise there should be added to the cost or the actual price or général 
market value at the time of exportation, among numerous other charges, the 
"value of the sack, box or covering of auy kind in which such merchandise is 
contained." It was further decided in the same case, as we hâve said, that 
section 7 of the act of 1883 above cited repealed said section 2907 of the Re- 
vised Statutes, by providing, among other things, that the "value of the usual 
and necessary sacks, crates, boxes, or coverings of any kind," shall not be 
estimated as part of their value in determinlng the amOunt of duties for 
which they are liable. Of a similar purport was the décision of the Suprême 
Court of the United States in the case of Oberteuffer v. Robertson, 116 U. S. 
499, 6 Sup. et. 462, 29 L. Ed. 706. The court in this case reviewed the Cou- 
gressional enactments in force when the act of 1883 was passed, and held 
accordlngly that under the provisions of the latter act the cost or value of 
certain paper cartons or boxes in which hosiery or gloves were packed, and 
the cost or value of the packlng of the goods in the cartons, and of the car- 
tons in the outer case, were not dutiable items, either by themselves or as a 
part of the value abroad of the goods, provided they were the usual cover- 
ings of such merchandise as distlnguished from those that were unusual. This 
décision revolutionlzed the practiee previously followed by customs officers 
and by the courts. 

It was to this décision and its conséquences that the particular attention of 
Cougress was drawn by the committee of ways and means, when the customs 
administrative act was under considération by that body. Mr. McKinley, in 
makiug the report of this committee to the House of Représentatives, Fifty- 
First Congress, First Session, Report No. 6, called spécial attention to the 
décision of the court in the Oberteuffer and Robertson Case. The following 
language was used in this report : 

"Barly after the passage of the act of 1883 Secretary Folger invited the 
attention of Congress to the difacultles encountered in administering this sec- 
tion; and Secretarles Manning and Fairchild repeatedly expressed to Con- 
gress their views as to the Impracticability of securing the just appraisement 
of merchandise while this section remained in force." 

He further quoted from the report of Secretary Windom as follows : 

"It Is necessary, in order to enable appraising offlcers to make uniform and 
sa tisf actory appraisements, that they be relieved from the embarrassments 
imposed upon them by the law which exempts the coverings, charges, etc., 
from duty, and which has been productive of constant trouble, fraud, and 
litigation. In very many cases the merchandise has no market value apart 
from its coverings and incidental packing ; and the arbitrary rule that a part 
of this value shall be deducted in the assessment of duty is illogical, and in 
fact requires the appraising officers to do an impossible thing — to work an 
incongruity." 

Such seems to be the view of the old law and the evils existing under its 
administration, which was pressed upon the attention of Congress when the 
customs administrative act was passed. This report of the ways and means 
committee, with the reasons given by them for the enactmeut of said section 
19 of the ctistoms administrative act, is unquestionably compétent évidence to 
throw light on the intent of Congress in the enactnient of the law. Trinity 
Church Case, 143 IT. S. 487, 12 Sup. Ct. 511, 36 L. Ed. 226 ; Mosle v. Bidwell, 
130 Fed. 334, 65 C. C. A. 533 (T. D. 25,276). The Board of General Appraisers, 
since their organlzation in 1890, and the varions fédéral courts hâve uniform- 
ly Interpreted said section 19 In accordauce with the view reached by the 
ways ànd means committee in the above report. 

The case of U. S. v. Wood (C. C) 85 Fed. 212, involved the détermination 
of the market value of oats contained in burlap bags, which were the usual 
coverings of such merchandise ; and it was held that the value of the article 
as a whole, including the coverings, should be talien as the market value of 
the merchandise, even though the covering, if separately Imported, would bave 
been free of duty. It was observed by the court as follows : 

"The collector was not estimating the value of an importation of burlaps, 
nor of bags for grain, made of burlaps. He was estimating ad valorem oats 
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in bags. He was ascertaining its value at its place of exportation, in the 
condition in wliicli it was exported. And surely tbe fact tliat it was put into 
bags, handled in bags, and exported in bags, gave to tlie mercliandise a 
value measured by its own inhérent value, plus the cost of the bags. The 
collector was estimating the value of a compound article — oats in bags." 

In Smith v. U. S. (C. O.) 91 Fed. 757, it was held by the court for the South- 
ern district of New York; that glass jars eontaining préserves, which were heid 
not to be bottles, were dutiable witb the préserves as coverings, and as a part 
of the market value of the importation. In U. S. v. Dickson, 73 Fed. 195, 19 
O. C. A. 428, the Circuit Court of Appeals, Second Circuit, had under consid- 
ération the dutiable character of bottles eontaining ginger aie, under para- 
graph 248 of the tarife act of 1894 (Act Aug. 27, 1894, c. 349, Schedule H, 28 
Stat. 526). It was held by the court that the collector was prevented under 
the express requirements of the law from adding the value of the bottles to 
the value of the aie, as coverings under the customs administrative act of 
June 10, 1890. It was observed by Judge Lacoinbe as follows: 

"Ordinarily, bottles may properly be considered as coverings of their con- 
tents, and treated accordingly. But for many years Congress bas legislated 
in customs acts for bottles eo nomine, as a separate subject of duty." 

It was held accordingly that bottles could not lie embraced in the term 
"coverings," as used in said section 19, on the ground that they were specially 
subject to a separate duty as bottles under other paragraphs of the tariff; 
act, and that it could not be assumed that Congress intended to levy cumula- 
tive duties upon tliem by taxing the articles both as bottles and coverings. 

In Hempstead's Case (0. C.) 90 Fed. 94, .Tudge Gray, sittlng for the circuit 
for the Eastern district of Pennsylvania, passed on the dutiable cliaracter of 
certain glass tubes eontaining chloride of etliyl, which is a liquid. Thèse 
containers were designated as coverings, which were held to be the usual 
coverings of merchandise, and not liable to a separate duty as unusual cover- 
ings under the provisions of said section 19. Note, also, American Sugar Ke- 
fining Company v. U. S., 99 Fed. 71 G, 40 C. C. A. 84, afiirmed in effect by the 
Suprême Court, 181 U. S. 610, 21 Sup. Ct. 830, 45 L. Ed. 1024. 

Such was the uniform view talien by the courts, and generally in customs 
praetice, until the rendition by the Suprême Court of the United States of 
their décision in U. S. v. Nicbolls, 186 U. S. 298, 22 Sup. Ct. 918, 46 L. Ed. 
1173. It was there held that certain glass bottles fllled, imported under the 
tarifl act of 1894, and liable to an ad valorem duty, could not be regarded as 
coverings within the meaning of the provision of section 19 of the customs 
administrative act of 1890. The following language vi'as used by Mr. Justice 
Brown, In delivering tlie opinion of the court : 

"Section 19 was intended to provide a gênerai method for the assessment 
of ad valorem duties, and to require the value of ail cartons, cases, crates, 
boxes, sacks, and coverings of any kind to be included in such valuation. We 
think the rule ejusdem generis applies to the words 'coverings of any kind,' 
and that glass bottles, which are never in ordinary parlance spoken of as cover- 
ings for thé liquor contained in them, is such a clear departure from the pre- 
eeding words as to exempt them from the opération of the section, provided at 
least they are taxed under a différent désignation. It is very singular that, if 
Congress intended to Include under the words 'coverings of any kind' vessels 
eontaining liquors, It sliould not bave made use of the words 'casks, barrels, 
hogsheads, bottles, demijobns, carboys,' or words of similar signification. Tbe 
inference is irrésistible that by the word 'coverings' it only intended to include 
those prevlously enumerated, and others of similar character, intended for 
the carriage of solids and not of liquids. Webster defines a covering as 'any- 
thing which covers or conceals, as a roof, a serecn, a wrapper, clothing,' etc. ; 
but to speak of a liquid as being covered by the bottle that contains it is such 
an extraordinary use of the English language that nothing but the most ex- 
pliclt words of the statute could justify that construction. 

"So, by cartons, cases, crates, boxes, and sacks, we understand thèse encase- 
ments which are not usually of permanent value, and such as are ordinarily 
used for the convenient transportation of their contents. Indeed, it is quite 
possible that they were made taxable in a gênerai way by the customs adminis- 
trative act in order that, if they were so made as to be of further, use after 
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their contents were removed, they mlght not escape taxation. The ordinary 
cartons, cases, crates, boxes, and sacks are of no value af ter their contents are 
removed ; but in order that they should not escape taxation altogether, if they 
were of permanent value, they were included in the gênerai terms of the cus- 
toms administrative act." 

The most casual scrutiny of this décision shows that the case went off on the 
ground that Oongress had leglslated for bottles eo nomine as a separate sub- 
ject of duty, and various décisions of the courts are cited in support of this 
View. The simple question decided by the court was that bottles of the kind 
under considération were not to be regarded as "coverings" within the mean- 
ing of the customs administrative act. It was not necessary to décide more 
than this ; and so much as was said by the learned judge in référence to the 
gênerai condition of the word "coverings," while entitled to great respect, is 
not to be consldered as bindlng upon this board or the courts, especially when 
opposed to uniform décisions runnlng through a séries of not less than 10 or 
12 years. It niay be observed, moreover, that the Nicholls Case was decided 
under the tariff act of 1894, and that the présent tariiï act of July 24, 1897, 
under which thèse importations were made, contains some relevant provisions 
that were not found in previous tarife acts. For example, the concluding 
phrase of paragraph 300 of the présent tarlfï act, relating to the dutiable 
character of ginger aie and other articles contained in bottles, concludes with 
the phrase that "duty shall be collected on the bottles or other coverings at 
the rates whlch would be chargeable thereon if imported empty." So, para- 
graph 301. relating to minerai waters in bottles, contains the same phrase in 
substance, "that duty shall be quoted upon the bottles or other coverings at 
the same rates that would be eharged thereon If imported empty or sepa- 
rately." 

The i)hrase above used, "or other coverings," would seem to include ail 
liottles other than those made of glass, which are specially subject to duty 
under paragrajih 99 of said act. Xo such phrase occurred in the correspoudlng 
paragraphs (248 aud 5.55) of the tariff act of 1894. So, also, paragraph 241 of 
the présent act, relating to the dutiable character of beans, peas, etc., pre- 
served in tins, jars, bottles, or similar packages, whlch are dutiable by weight, 
provides that there shall be included the "weight of ail tins, jars and other 
immédiate coverings." Again, paragraph 239 enumerates "mllk, preserved or 
conderised, or sterilized by heating or other processes," which is made dutiable 
at 2 cents" per pound, "iucluding the weight of immédiate coverings." The 
Word "coverings" hère manifestly refers to the coverings of milk in a liquid 
form as well as condensed. 

Paragraph 281, whereby chocolaté Is made dutiable by weight, provides, 
among other things, as follows: 

"The weight and value of ail coverings other tlian plain wooden shall be in- 
cluded in the dutiable weight and value of the foregoing merchandise." 

This weight and value would include the paper coverings as well as tin-foil 
coverings on chocolaté. So thatj for tariff purposes, a term or word used may 
often bave a signification différent from its ordinary lexicographical meaning. 
Hayes v. United States, 150 Fed. 63, 80 C. C. A. 17 (T. D. 27,806). 

The euactiug clause of the présent tariff act provides for the levyiug and 
collection of duty upon "ail articles imported from forelgn countries," and men- 
tion ed in the scliedules therein contained. The only exemptions from duty 
would seem to be where such articles are euumerated in the free list or are 
made free by some gênerai princlple of law as announced by the courts. For 
Rxample, free goods imply free coverings; and so, goods subject to a spécifie 
rate as distinguished from an ad valorem rate of duty. U. S. v. Leggett, 06 
Fed. 300, afilrmed in 13 C. C. A. 450; Merritt v. Stephani, 108 U. S. 106, 2 
Sup. et. 308, 27 L. Ed. 668; Hayes v. U. S., supra. 

It would thus appear that the présent tariff act at least, whatever might be 
said of previous eues, uses the word "coverings" in the sensé of containers or 
packages. 

The testimony shows that the merchandise under considération is usually 
bouglit and sold in the condition in which It is imported, so a^ to include, as an 
entirèty, the merchandise itself as well as the containers, and that it would 
often be impi-acticable to flnd a market value sei)arate]y for the two entities. 
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In our judgmeiit the containers or coverings In ench of tbe two eiises before 
cited were properly included in the ni)pi'aised value of tlie niercliandise as a 
part and parcel of its marlcet and dutiable value. It follows from tbose prin- 
ciples that the prétests should be overruled, and the coUector's décision af- 
firmed in each case ; wliich is accordingly ordei-ed. 

We hâve giveu this question a rather elaborate consideralinu. in view of its 
importance and of the vast amount of revenue involved in a décision of the 
underlying principles on which our conclusion is niade to rest. 

Walden & Webster (W. Wickham Smith, of counsel), for im- 
porters. 
J. Osgood Nichols, Asst. U. S. Atty. 

MARTIN, District Judge. Affirmed on the opinion of the Board of 
General Appraisers. 



LAWRENCE v. SOUTHERN PAC. CO. et al. 
(Circuit Court, E. D. New York. Noveniber 25, 1908.) 

1. Eemoval of Causes (§ 86*)— Pktition fok Removal — Allégation or Non- 

BESIDENCE. 

An averment, in 'a pétition for removal, that défendant is, and was at 
the time of the commencement of the suit, a citizen and résident of an- 
other state named, is équivalent to an allégation of nonresidence in the 
State of suit, and is sufticient. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 173 ; 
Dec. Dig. § 86.*] 

2. Removal of Causes (§ 31*)— Diversity of Citizensiiip— Formal Parties. 

Défendants, vs'ho were joined in a suit in a state court to recover an in- 
terest in lands ouly as trustées holding the paramount title in trust, and 
whose title as such was uot disputed, held not indispensable parties, 
wliose citizenship and résidence in the same state as complainant would 
l^revent a removal of the cause by the other défendants, who were the 
real parties in interest. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 71 ; 
Dec. Dig. § 31.*] 

On Motion to Remand to State Court. 

Battle & Mar.shall (David Gerber and H. Snowden Marshall, of 
counsel), for plaintiff. 

Joline, Larkin & Rathbone (Arthur H. Van Brunt, of counsel), for 
défendant Houston & T. C. R. Co. 

CHATFIELD, District Judge. A long statement of facts on the 
présent application seems unnecessary. Certain litigation lias been 
had in the state courts, resulting in the dismissal of the complaint. 
MacArdell v. Olcott, 189 N. Y. 368, 82 N. E. 181. A second action, 
upon allégations growing ont of the same state of facts, but setting 
forth a différent cause of action, lias been brought in the Suprême 
Court of the county of Queens, in the state of New York, by Walter 
B. Lawrence, on behalf of himself and other stockholders of the Hous- 
ton & Texas Central Railway Company, against Southern Pacific Com- 
pany, Frédéric P. Olcott, Central Trust Company of New York, 

•For otiier cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
165 P.— 16 
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Farmers' Loan & Trust Company, Metropolitan Trust Company of 
the City of New York, the Houston & Texas Central Railroad Com- 
pany, and Houston & Texas Central Railway Company. Before an- 
swer the défendants Southern Pacific Company, Frédéric P. Olcott, 
and the Houston & Texas Central Railroad Company applied for an 
order of removal, upon an affidavit showing that the Southern Pacific 
Company was a corporation of the state of Kentucky and a citizen and 
résident of that state, that the défendant Frederick P. Olcott was a 
citizen and résident of the state of New Jersey, that the Houston & 
Texas Central Railroad Company and the Houston & Texas Central 
Railway Company were corporations of the state of Texas and citi- 
zens and résidents therein, that the défendants Central Trust Com- 
pany, Farmers' Loan & Trust Company, and the Metropolitan Trust 
Company of the City of New York were ail corporations of the state 
of New York, and that thèse last three named trust companies are 
not necessary or indispensable parties to the action. The other alléga- 
tions of the afiidavit upon which the order of removal was obtained 
are not called into question, and seem to comply with the requirements 
of the statute. As the resuit of this application an order of removal 
was entered in the Suprême, Court of the county of Queens, and the 
record was filed in the Circuit Court of the United States for the 
Eastern District of New York, upon the 16th day of March, 1908. 
The présent motion to remand was brought on before this court upon 
the 20th day of March, 1908, and was duly argued and submitted. 

The plaintifï contends upon the motion to remand that he seeks to 
impress a trust or obligation to convey certain lands upon both the 
défendant Olcott and the three New York trust company défendants, 
which trust companies hold title to thèse lands for the protection of 
certain mortgage bondholders. The défendants claim, however, that 
the défendant Olcott is apparently only given a reversion in the equity 
of rédemption, as to which the right to a trust exists if the plaintiff 
be entitled to any such right. The person in possession of land, of 
which it is sought to obtain possession, is a necessary party to any such 
action. Construction Co. v Cane Creek, 155 U. S. 283, 15 Sup. Ct. 
91, 39 X. Ed. 152. It is apparent that an action brought by the plain- 
tiff, a résident of Queens county, in the state, of New York, could not 
be brought against the Central Trust Company, a résident of the coun- 
ty of New York, in the same state, in company with other défendants, 
in the courts of the United States, under ■ claim of diversity of citi- 
zenship, if the trust company is an indispensable party. The défend- 
ants who filed the pétition for removal m the state court, it will be 
noted, include only Mr. Olcott, who is admitted by ail parties to be 
both necessary and indispensable as a party défendant, and the South- 
ern Pacific Company and the Houston & Texas Central Railroad Com- 
pany, who are admittedly not résidents of the state of New York. 
Thèse défendants hâve alleged that the Central Trust Company and 
the other New York trust companies are not necessary or indispensable 
parties. The notice of this présent motion was directed to and served 
upon the attôrneys for the défendants who petitioned for removal; 
but the Central Trust Company of New York, together with the two 
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other trust companies, hâve not appeared by attorney in the action nor 
upon any of the motions. The plaintiff is insisting upon his right to 
sue thèse absent défendants, and to ask, as he claims, affirmative relief 
against them, and the complaint, so far as the record in this case is 
concerned, is the only paper from which this court can détermine the 
présent motion. The décision in the MacArdell Case may throw some 
light upon the holding of the New York courts with référence to the 
agreements and deeds involved herein, but the question of the inter- 
prétation of the présent complaint must be passed upon independently, 
and there is nothing in the MacArdell Case making any of thèse ques- 
tions res adjudicata, so far as the présent parties are concerned. 

The défendants vifho caused the removal of this action into the 
United States court hâve laid great stress upon the point that a déniai 
of the présent motion and the rétention of the case in the United States 
court will not mean the discontinuance of the action as to those de- 
fendants, and that they may be proper parties, and may ultimately be 
subjected to any orders of the court in this action. But this conten- 
tion loses sight of the fact that they hâve not yet appeared, and that 
it is impossible to now détermine whether a motion to discontinue as 
to them would or must be granted, if they are neither necessary nqr 
indispensable. Certainly, without their appearance and présence, it is 
impossible to détermine whether they will contest their being consider- 
ed proper parties, and the whole question of retaining them in the 
suit dépends primarily upon whether they are in default, after proper 
service. 

The plaintiff has also raised the technical objection to the petTtion 
on removal, upon the authority of Fife v. Whittell (C. C.) 102 Fed. 
537, that the allégations show affirmatively the résidence of the de- 
fendants in question, but contain no statement that they are nonresi- 
dents of the state of New York. Under the présent policy of the 
United States courts, as expressed bv Kinney v. Columbia Savings, 
etc., Ass'n, 191 U. S. 78, 24 Sup. Ct. 30, 48 L. Ed. 103, In re Moore, 
209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, and Western Loan 
& Savings Co. v. Butte & Boston Consolidated Mining Co., 210 U. 
S. 368, 28 Sup. Ct. 720, 52 L. Ed. 1101, it would seem that Zebert v. 
Hunt (C. C.) 108 Fed. 449, states the better rule, and that allégations 
showing nonresidence are sufficient for the rétention of jurisdiction, 
even if the direct statement of nonresidence is not set forth in the 
words of the statute. 

The principal opportunity for argument would seem to be the use 
of the word "indispensable," as distinguished from "proper" or "nec- 
essary," parties. In the case of Rogers v. Penobscot Mining Co., 154 
Fed. 606, 83 C. C. A. 380, it has been held that an indispensable party 
is one whose interest in the subject-matter of the controversy is such 
that a final decree cannot be rendered between the other parties to the 
suit without radically and injuriously affecting his interest, or without 
leaving the controversy in such a situation that its final détermination 
may be inconsistent with equity and' good conscience. In the case ot 
Geer v. Mathieson Alkali Works, 190 U. S. 428, 23 Sup. Ct. 807, 
47 L. Ed. 1122, an order of removal was sustained, and an application 
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to remand refusée! ; the court holding that the action was severablc as 
to the parties who were claimed to be net indispensable, and that any 
relief that might be had by the plaintiiï against those défendants who 
had not joined in the order of removal was merely the résultant of 
relief against the indispensable défendants, and would follow whether 
the action included those nominal parties or whether it did not. The 
présent case is very similar. 

In the case at bar no relief is asked against the three New York 
trust companies, except that they be declared not to hâve any béné- 
ficiai interest or ownership in the lands conveyed to them as security 
for the mortgage bonds. It is apparent, from an examination of the 
deed of trust to them, that they took solely as trustées. The allégations 
of the complaint in this respect are not disputed by the défendants 
who hâve appeared, and thèse trust companies as trustées hâve a title 
paramount to that claimed by the other défendants, or to that title 
which the plaintiff demands shall be conveyed to him. The person 
having a paramount title is not a necessary or indispensable party, and, 
if the action had remained in the state court and the trust companies 
had failed to answer, rio relief could hâve been asked of them, and no 
judgment could hâve been entered affecting them, except in so far as 
such a judgment recognized the validity of their title as trustée. 

An examination of the records of this court shows that after remov- 
al thèse trust companies hâve neither joined in the motion to remand 
nor appeared in the action, and (if they were duly served) are now 
in default, and the allégations of the complaint are therefore admitted, 
so far as they are concerned. Under such circumstances it seems nec- 
essary to hold that they are not indispensable parties either to the trial 
of the action or the rendering of the judgment. If they resist the 
carrying ont of the decree of the court, if a decree be ultimately en- 
tered in favor of the plaintiiï, such résistance would hâve to be by 
affirmative action on their part, and if they are carried as parties in 
the action, although not indispensable, especially if they remain in de- 
fault, no greater relief could be given against them (provided the)^ 
claim under a title paramount) than if they were not parties and hold- 
ing in the same way. On the contrary, such relief as can be granted 
can be enforced in the action as it stands at présent, assuming that 
they are proper parties and hâve been made parties, even if they be 
regarded as not indispensable. 

It has been suggested upon the argument and in the briefs that, ii" 
jurisdiction is retained by this court and the action is not remanded, 
great confusion and perhaps severe loss may resuit from the freedom 
of action which will thus be given to thèse three trust companies. For 
the reasons just stated, this objection does not seem to be of sufficient 
weight, and inasmuch as no appeal can be taken from an order re- 
manding, which is in the discrétion of the court, while, on the con- 
trary, an order denying the motion to remand may be reviewed on ap- 
peal, the case would seem to be one in which the jurisdiction of this 
court should be retained and the motion to remand denied. 
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In re E. REBOULIN FILS & CO., Inc. 
(District Court, D. New Jersey. July 23, 1908.) 

1. Caekiers (§ 51*)— Bill of Ladi^tg — Construction axd Opération— Evi- 

dence OF TlTEE. 

Mère iiossessiou of a bill of lading is ovideuce of title in the holder, ei- 
ther gênerai or spécial, to the Koods embraeed tlierein, and that tlie bill 
is not niade nor indorsed to such liolder is net niaterial. 

[Ed. Xote.— For other cases, see Carriers, Cent. Dig. § 148; Dec. Dig. 
§ 51.*] 

2. Bankbuptcy (§ 140*) — Peoperty Passing to Trustée- Peoperty Held as 

Bailee. 

Petitioners entered into an arrangement to furnlsh money to the bank- 
rupt corporation for use in Its business of importing fruits in brine, pursu- 
ant to which, on a purchase of goods in France, the seller ruade a draft on 
petitioners' Paris house and attached thereto an invoice and bill of lading, 
which, on paymcjit of tlie draft, were forwarded to petitioners in New 
York. On arrivai of the goods, they and such papers were delivered to the 
bankrupt on its exécution of a trust receipt, by which it agreed to hold the 
merchandise described tlierein on storage as the property of petitioners. 
with povver to sell the sanie and turn over the proeeeds to petitioners until 
the amount of the draft and shipping costs was repaid. Hc.ld, that the 
title to such goods did not pass to the bankrujpt, but remained in peti- 
tioners, who were entitled to recover the satne, or tlieir proeeeds, froni 
the bankrupt's trustée, who had sold theui, on their proper identification. 

[Ed. Note. — For other cases, see Banlcruptcy, Cent. Dig. § 19:.!; Dec. Dig. 
§ 140.*] 

In Bankruptcy. On exceptions to master's report. 

Stern & Rushmore (Eldon Bi.sbee, of counsel), for petitioners. 
W. Benton Crisp, for trustées in bankruptcy. 

CROSS, District Judge. John Munroe & Co. filed their pétition in 
this court for the possession of 500 casks of cherries, or the proeeeds 
thereof, which cherries it was claimed were in specie in the hands of 
the bankrupt at the time the pétition in bankruptcy was filed. The 
pétition was duly answered, and the matters involved referred to a 
référée in bankruptcy as spécial master, to take testimony and report 
to the court what order should be made in the premises. The master 
has filed two reports, both of which were adverse to the petitioners' 
claim. After the filing of the first report, upon the application of the 
petitioners, who expressed a désire to take further testimony, the mat- 
ter was referred back to the master for that purpose, after which, as 
already stated, he again reported adversely to the petitioners. Upon 
the coming in of his second rei^ort, the petitioners filed numerous ex- 
ceptions thereto, and the questions thcreby raised furnish the subject- 
matter for présent considération. It will be unnecessary, hov.'ever, 
to consider the exceptions specifically, as their gênerai object is to 
show that the master's report is wholly erroneous and should be re- 
versed. 

It appears from the évidence that the bankrupt, désirons of import- 
ing cherries in brine and preserved fruits, applied to the petitioners. 
who are bankers in New York City, for a crédit wherewith to finance 

•For other cases see same topic & § numbek in Doc. & Am. Digs. 1907 to date, & Rep'r Indexes 
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its importations. A représentative in France of the bankrupt was to 
order for its accounfttie goods îor importation. Thereupon the ven- 
dors of the merchandise were authorized to draw upon the Paris house 
of the petitioners, which drafts, pursuant to the agreement of the par- 
ties in estabHshing the crédit, were in each case to be accompanied 
by certified invoices, insurance certificates, and bills of lading to the 
order of the petitioners. When the drafts were accepted in France, 
the above documents, including the bills of lading, were to be for- 
warded to the petitioners. Upon the arrivai in New York of the 
goods, a mémorandum was presented to the bankrupt, giving the 
amount of the draft, and of the charges, which had been accepted for 
its account, and the shipping documents and bills of lading were hand- 
ed to the bankrupt, who simultaneously in each instance executed and 
delivered to the petitioners, in return therefor, a trust receipt of the 
f oUowing gênerai form : 

"New York, Sept. 5, 1905. 

"Received from John Jtunroe & Co.. of New York, the merchandise specifled 
In the bill of ladinç dated MarseiUes, Aug. 14, 190.5, and shipped per S. S. Ger- 
manin, namely, 38 casks fruits in brine, marks and numiiers being as stated in 
said B/L, and lu considération thereof we agrée to hold said merchandise on 
storage as their property, in trust, until the aceeptance of Munroe & Co., of 
Paris, France, given or to be given as the purchase money of said merchan- 
dise under a crédit Issued to us, and any other indebtedness to said Munroe 
& Co., shall hâve been paid or satisfactorily provided for. 

"It is understood that we shall be at liberty to sell the said merchandise and 
hand the proceeds, when received, to said John Munroe & Co., as security for 
due provisions for said aceeptances and indebtedness, and also that we shall 
keep the same insured against tire, payable, In case of loss, to said John Mun- 
roe & Co., who are not to be chargeable with any expenses incurred thereon. 
The intention of this arrangement is to protect and préserve unimpaired the 
title of said John Munroe & Co. to said merchandise. 

"E. Beboulin Fils & Co., Inc., 

"No. . S. Lamy, Secretary." 

Under the foregoing arrangement the petitioners accepted drafts 
amounting to nearly 120,000 francs, of which amount they hâve been. 
repaid about 5,000 francs. After the bankruptcy proceedings were in- 
stituted, an officer of the bankrupt, together with a représentative of 
the petitioners, identified certain casks of cherries, then in the hands 
of the bankrupt, as a part of those which had been imported upon the 
petitioners' crédit under the circumstances above outlined. Thèse casks 
were subsequently sold by yirtue of an order of this court, and the 
proceeds specially deposited in bank pursuant to a stipulation of the 
parties hereto. The goods, when imported, appear to hâve been in- 
voiced to the bankrupt, and the bills of lading therefor were, for the 
most part, either drawn to the order of the bankrupt directly, or were 
made "to order" and indorsed by the shipper, "Consigned to the order 
of Messrs. E. Reboulin Fils & Co." In three cases, however, they were 
drawn to order and indorsed in blank by the shipper; but in every 
case the invoice and bill of lading, no matter how drawn, were, pur- 
suant to the above agreement, delivered to and held by the petitioners 
as security for advances made on account thereof. The évidence in 
gênerai establishes this fact beyond controversy, and the so-called trust 
receipts in and of themselves confirm it. This being so, under ail of 
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the authorities the petitioners had either a gênerai or spécial property 
in the merchandise thereby represented, which was valid against ail 
the world. So long as the petitioners held, as they did, the invoices 
and bills of lading, whether indorsed or unindorsed, or however drawn, 
neither the bankrupt nor any one else could lawfully hâve obtained 
possession of the goods represented thereby. That the invoices were 
made to the bankrupt is of no importance whatever. This was settled 
in Dows V. National Exchange Bank, 91 U. S. 618, 23 L. Ed. 214, 
where the matter is discussed somewhat at length. So, too, the fact 
that the bills of lading were not made or indorsed to the petitioners 
is of no account, where, as in this case, the évidence shows that, pur- 
suant to the agreement, they should hâve been so made, and that they 
were as a matter of fact delivered to the petitioners and held by them 
as security for their advances. 

Mère possession of a bill of lading is évidence of title in the holder 
to the goods embraced therein. It is a symbol of the goods, and every- 
where and always stands for the merchandise therein speciiied, and 
évidences title, either gênerai or spécial, in the lawful holder thereof. 
It seems unnecessary to cite authorities upon this point. They are al- 
most numberless. Référence will therefore be made to four or five 
only. Dows V. National Exchange Bank, supra; Pollard v. Vinton, 
105 U. S. 7, 26 L. Ed. 998 ; Farmers' & Mechanics' Bank v. Logan, 
74 N. Y. 568 ; Moors v. Kidder, 106 N. Y. .33, 12 N. E. 818 ; National 
Newark Banking Co. v. D., L. & W. R. R. Co., 70 N. J. Law, 774, 
68 Atl. 311, 66 L. R. A. 595, 103 Am. St. Rep. 835. But the authorities 
go still farther, and hold that property in the merchandise will pass by 
delivery of a bill of lading drawn to order without indorsement of the 
bill. Bank of Rochester v. Jones, 4 N. Y., 497, 55 Am. Dec. 290; City 
Bank v. R., W. & O. R. R. R. Co„ 44 N. Y. 136; Merchants' Bank 
V. Union R. & Transp. Co., 69 N. Y. 373 ; Richardson & Co. v. Nathan, 
167 Pa. 513, 31 Atl. 740 ; Holmes et al. v. German Security Bank, 87 
Pa. 525 ; Holmes v. Bailey, 93 Pa. 57. Under the évidence in this 
case the petitioners had property rights in thèse goods, at least up to 
and until the invoices and bills of lading were turned over to the bank- 
rupt, and it only remains, therefore, to consider whether they lost their 
title by such surrender. 

By virtue of the delivery of the bills of lading to the petitioners at 
the time they made the advances in question the petitioners had, as 
we hâve seen, property rights, either gênerai or spécial, in the goods 
în question, and were entitled to hold them until such advances had 
been repaid. They could hâve taken the goods from the vessel and 
either warehoused or sold them. This was the situation at the time 
when the several so-called trust receipts were executed. Without the 
exécution of those receipts, or other like agreements, the title of the 
petitioners would hâve been lost upon the unqualified surrender, or in- 
dorsement and surrender, of the bills of lading. By such acts their 
title to or property, of whatever nature, in the goods would hâve been 
determined. To prevent this the transfer of the bills of lading was 
limited and qualified by the trust receipts executed and delivered sim- 
ultaneously with the surrender of the bills of lading. The indorsed 
bills of lading and the trust receipts, having been contemporaneously 
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delivered, must be construed together, and, so construed, the indorse- 
ment and delivery were qualified and not absolute. The effect was not 
différent than it would hâve been had the indorsements of the bills of 
lading contained the very language of the trust receipts. It is, more- 
over, scarcely conceivable that the petitioners, having the title, would, 
without payment of their advances, voluntarily hâve surrendered it. 
No reason for sucli action is manifest, or even suggested. But an 
examination of the trust receipts discloses no intention on the part of 
the petitioners to waive or surrender their property in the goods, but 
rather a clear intention to retain such property, which intention, more- 
over, was fully acquiesced in and recognized by the bankrupt. The 
bankrupt agreed thereby to hold the property on storage as the peti- 
tioners' property, and expressly assumed an attitude of trust in respect 
thereto, the terms of which were explicit and controlling. Further- 
more, as already stated, the receipts contained an express récognition 
of title in the petitioners, and an undertaking that it should remain un- 
impaired, notwithstanding the substitution of the trust receipts for the 
bills of lading. 

Since, then, the petitioners had title under the bills of lading, how 
can it be argued, from anything found in thèse receipts, that such title 
was transferred by them to the bankrupts? The receipts do not, in my 
opinion, contain a single word even looking in that direction. Clearly 
no title to the goods passed, but only their custody— a custody which, 
if, and in so far as, it constituted possession, was in law the possession 
of the petitioners. The bankrupt gained no property rights by the re- 
ceipts, rior did the petitioners part with any. Beyond retaining their 
custody for the petitioners and a power of sale for their account, the 
bankrupts could do nothing with the goods without a violation of their 
trust agreement. The learned référée has dealt with this subject as if 
the préservation of the petitioners' rights required that a chattel mort- 
gage should bave been executed and filed in the proper place of regis- 
try. I am unable to assent to this view. Such a view assumes that 
the bankrupt obtained title when the bills of lading were surrendered ; 
but it has been shown that it did not. No loan was made on the faith 
of the trust receipts, nor were any property rights lost or acquired 
thereby. No élément of a conditional sale or chattel mortgage appears 
in the transaction. Consequently none of the requisites to the validity 
of such instruments was required. This proposition was dealt with in 
First National Bank of Cincinnati v. Kelly, Sheriff, 57 N. Y. 34, 3G. 
The effect of trust receipts, similar to those in question, has been con- 
sidered, and their validity upheld, in varions cases, among them Brown 
V. Billington, 163 Pa. 76, S9 Atl. 904, 43 Am. St. Rep. 780; New 
Haven Wire Cases, 57 Conn. 372, 18 Atl. 266, 5 K R. A. 300 ; Moors 
V. Wyman, 146 Mass. 60, 15 N. E. 104. It is undoubtedly true that 
upon the transfer of the bills of lading the petitioners, instead of re- 
quiring the exécution of trust receipts, maintaining and continuing their 
property rights, might bave allowed such rights to pass to the bank- 
rupt uçon its exécution of a chattel mortgage upon the property. It 
is not, however, necessary to speculate upon what might hâve been 
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donc, but only to consider what actiially was doue by the parties at 
the time. 

In view of what lias been said, I think the conclusions of the référée 
were erroneous, and must be set aside ; but inasmuch as he has found, 
as a matter of fact, that 429 casks of cherries which were embraced 
in the bills of lading held by the petitioners hâve been duly identifîed 
and were found in specie in the hands of the bankrupt at the time the 
bankruptcy proceeding was instituted, an order will be made directing 
the payment to the petitioners of the proceeds of their sale. 



In re PERRY ALDRICII CO. 

No. 13,634. 

(District Court, D. Massacbusetts. Seirtember 28, 1008.) 

1. b.inkeuptcy (§ 16*) — tuiusuictiox of court — foeeign cokporation — 

"Place of Business" — "Doing Kusikess." 

A pétition in involnntiiry bnnkrnptcy was filed In tlie dislriet of ilassa- 
chusetts agiiinst a Maine corporation, which hart carried on tlie mer- 
cantile business ■''or which it was incorporated m Bostoii. About six 
mouths prior to the filUig of the pétition it sold tlie uiost of its stock in 
trade and gave np its place of business, and two montlis later receivers 
were appointed by a court of Maine, who took charge of and kept its 
remaining propei'ty in Boston. Hcld, that the corporation was not "do- 
ing business" in auy proper sensé after tbe ajtpointment of the receivers, 
and had not liad its principal "place of business" in Massachusetts 
for the greater part of the sb-c months preceding the iiling of the péti- 
tion, within the mcaning of Raukr. Act July 1, 1808, c. 541, § 2(1). ?,() 
Stat. 545 (U. S. Conip. St. 1001, p. .3420), and that the court in that dis- 
trict was without jurisdiction of the i)roceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 20 ; Dec. 
Dig. § IG.* 

For otlier définitions, see Words and Phrases, vol. 3, pp. 21.55-21C0; 
vol. 8, pp. 7C40, 7041 ; vol. 6, pp. 5300-5302.] 

2. Bankruptcy (§ Ki*) — Jueisdiction of Court — Foreign Corporation — 

Place of Business. 

In deterniining whether a corporation has liad its principal place of 
business in another state, so as to give the court iu that district juris- 
diction to adjudicate it a bankrupt, it is immaterial v,l!ether or not it 
complied with the laws of that state to entitle it to do business therein 
as a foreign corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 20; Dec. 
Dig. § IC* 

Jurisdiction of fédéral courts in su its relatiug to bankruptcy, see note 
to Bailey v. Mosber, 11 C. C. A. 313.1 

3. Bankruptcy (§ 03*) — Involuntary Pkocbedings— Acth of Bankruptcy— 

Receiversitip — "Because of Insolvency'." 

The apj)ointnient of receivers to take charge of the proporty of a cor- 
poration at suit of a stoekholder, who alleged fraud and mismanagement 
by the offlcers and that the corporation was iu danger of insoh-eney, 
but not tliat it was insolvent, cannot be said to liave been "because of 
insolvenc.v," so as to constitute an act of bankruptcy, under Bankr. Act 
July 1, 1898, c. 541 § 3a (4), 30 Stat. 540 (U. S. Comp. St. 1001, p. 3422) 
as anieuded in 1003 (Act Feb. 5, 1003, c. 487, 32 Stat. 797 [U. S. Comii. 
St. Supp. 1007, p. 1025J). 

[Ed. Xote. — For other cases, see Bankruptcy, Dec. Dig. § G3.*] 

•For other cases see saine topic & § numbek la Dec. & Am. Dlgs. 1907 to iJate, & Rep'r Indexes 
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4. BANfCBUPTCT (§ 79*)— lNVOLXJNl:ARr PEOCEEDINGS— ACTS OF Bankktjptcy — 

Kec'Eivkesjiip— ''Put in Charge." 

lîeceivers are."i)ut In charge" of tlie property of a défendant, within 
the meaning of Bankr. Act July 1, 1898, e. 541, § 3a (4), 30 Stat. 54(5 (U. 
S. Coulp. St. 1001, p. 3422), as ameuded by Act Feb. 5, 1903, c. 487, 32. 
Stat. 797 (U. S. Comp. St. Supp. 1907, p. 1025), wheu the decree ap- 
polnting them is entered, although they do not quai if y nor take actual 
possession of the property until later, and the four-montlis period with- 
in which a pétition in banlvi-uptcy based on such appoiutnient as an act 
of bunlcruptcy inust be flled runs from the date of such decree. 

[Ed. Note. — For other cases, see Banlîruptcy, Dec. Dig. § 79.*] 

In Bankruptcy. On involuntary pétition. 

Fred L. Norton, for petitioner. 

Eugène C. Upton and George F. Haley, for respondents. 

DODGE, District Judge. This involuntary pétition, filed April 17, 
1908, allèges the commission of a single act of bankruptcy, viz., that on 
or about December 21, 1907, because of insolvency, receivers were put 
in charge of the alleged bankrupt's property, by the Suprême Judicial 
Court of the state of Maine, under the laws of that state. The al- 
leged bankrupt answered May 1, 1908, denying that its principal place 
of business vvas within this district for the greater portion of the six 
months ending with the filing of the pétition, and denying, also, that it 
committed the act of bankruptcy alleged within four months before 
the filing of the pétition. A similar answer was filed on the same day 
by an alleged créditer. 

Under a référence to ascertain and report the facts, the referee's 
report has been in favor of adjudication on both the above questions. 
The answers also denied that the petitioners were creditors having 
unsecured provable daims amounting to $500 in ail ; but this, accord- 
ing to the report, seems to hâve been waived at the hearing. 

1. The question as to the jurisdiction of this court turns on the fol- 
lowing facts, which I find: The respondent was a Maine corporation, 
but at its Maine office in Kittery did nothing except hold its annual 
meetings. Its business of dealing in jewelry it had carried on in Bos- 
ton, in offices of its own, where it had a stsck in trade worth $5,000 
or more, until about the end of October, 1907. It then sold out ail 
but a comparatively insignincant part of its stock, gave up its former 
place of business, and thereafter had no other place of business in 
Massachusetts, except a room occupied, used, and paid for by anotlier 
concern whereof its own treasurer was also treasurer. To this room 
its remaining stock, worth from $300 to $300, and its fixtures, were 
removed from its former location. In this room its treasurer there- 
after attended to its aflfairs; its name being upon a card attached to 
the outside of the door. There he received its mail and téléphone mes- 
sages, made some small sales from its stock, made some collections of 
, amounts due it, sent out articles from its stock by traveling salesmen 
having their headquarters at the same room, answered inquiries, and 
negotiated settlements regarding its affairs. Some of its fixtures v/ere 
used by the concern to which the room belonged, and some were kept 
there on storage. What its treasurer did there on its behalf from and 

•For other cases see same topic & § numebk lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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after December 18, 1907, at latest, he did under the authority and with 
the approval of receivers appointed by the Suprême Judicial Court of 
Maine, in equity proceedings against it in that court wliich are more 
fully referred to below. An injunction issued in those proceedings 
November 23, 1907, forbade the respondent corporation to proceed 
any further with its business during the pendency of the case. What- 
ever the extraterritorial effect of this injunction, it does not appear 
that the corporation or its treasurer ever undertook to dispute its au- 
thority in any of their subséquent doings in Massachusetts. The re- 
ceivers took possession of its property in Boston December 18, 1907. 
They instructed its treasurer to retain custody of the stock and fix- 
tures, make sales and collections, and look after the mail. He acted 
in accordance with the instructions given him until the présent pétition 
was filed. The receivers had no authority to carry on the business of 
the corporation, nor did they ever undertake to carry it on. AU they 
were directed by the court to do, or undertook to do, was to collect 
and hold its assets until otherwise ordered. 

I do not think the corporation can be said to hâve been "doing busi- 
ness" in any proper sensé after December 18, 1907. As against the 
petitioning creditors it might be estopped to deny that it had ceased 
doing the business in which their debts were contracted. Tifïany v. 
La Plume Milk Co. (D. C.) 141 Fed. 444. But another creditor would 
not be thus estopped, and as against him I do not think the facts proved 
establish the jurisdiction of this court. The corporation was not con- 
tinuing the business it had been organized to do, nor was it liquidating 
its affairs of its own accord through officers of its own sélection. It 
had been ordered by a court having the right to do so to stop doing 
that business ; and acts donc thereafter, merely in order to collect its 
assets or turn them into nioney, by officers of that court, cannot, as it 
seems to me, be what is intended by "business" in the expression "prin- 
cipal place of business," as used in the bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). The peti- 
tioners might perhaps hâve obtained jurisdiction hère by filing their 
pétition within three months following December 18th. That period 
having expired, it seems to me no longer possible to bring the case 
within the language of section 2 (1). I agrée with the petitioners that 
it is whoUy immaterial whether the corporation had or had not filed the 
certificates required of a foreign corporation by the laws of Massa- 
chusetts. 

2. But, even if the court bas jurisdiction, it remains to be decided 
whether the act of bankruptcy charged bas been proved. This ques- 
tion dépends upon the following facts, which I find ; 

A stockholder, on bis own behalf and on behalf of ail other stock- 
holders who might join, filed bis bill in equity against the corporation 
November 11, 1907, in the Suprême Judicial Court of Maine for York 
county, whose jurisdiction is not disputed. 

The bill alleged that the corporation was "in eminent danger of in- 
solvency," but nowhere alleged that it was insolvent. It charged fraud, 
neglect, and mismanagement on the part of the officers, and set forth 
that by reason thereof there was danger of dépréciation, waste, and 
loss of the assets if the officers were allowed further control. It prayed 



252 165 FEDERAL EEPOETBR. 

that the corporation and its officers might be enjoined from receiving 
or paying eut its moneys, selling or transferring its assets, or exercis- 
ing any of its privilèges or franchises, and that receivers might be ap- 
pointed to wind up its affairs. Exhibit 1, a copy of the bill, may be 
referred to. 

A subpœna was issued upon the filing of the bill, returnable Janiiary 
7, 1908; also notice to show cause vvhy a temporary injunction shoukl 
not issue, returnable November 18, 1907. A hearing was had pursu- 
ant to this notice on November 23, 1907, and on December 3, 1907, 
the court entered a decree, a copy whereof is Exhibit 2, and may be 
referred to. The decree recites that it was made ''after hearing the 
arguments of counsel and by agreement of parties." It ordered an 
injunction restraining the corporation from proceeding with its busi- 
ness pendente lite. It appointed two receivers, to receive, collect, and 
take possession of the corporation property, ordered it to deliver ail 
its property to them, and directed them to report for the court's direc- 
tion ail the corporation's rights or causes of action, as also ail their 
own doings. It provided that the receivers and the parties to the case 
should be at liberty to apply from time to time for the court's orders 
and direction. 

The court on December 21, 1907, approved the receivers' bonds, 
iîled the same day. An answer to the bill was filed January 4, 1908. 
A report of the receivers was iàled January 30, 1908. A spécial master 
was appointed March 4, 1908. No further action by the court appears, 
prier to the filing of the présent pétition. 

It seems to me clear that the papers in the case wbolly fail to show 
that the receivers appointed were put in charge of the defendant's 
property "because of insolvency." It is impossible to say, on what 
appears from them, that insolvency, as defined in the bankruptcy act, 
ivas one of the grounds upon which the court acted in making its de- 
cree. The allégations of the bill do not imply insolvency. They go no 
further than to say that there is danger of insolvency — in what sensé 
is left uncertain. Whatever the kind of insolvency meant, the infer- 
ence is that it does not yet exist. 

Whether the corporation was actually insolvent or not when the bill 
was filed or the receivers appointed under it seems to me wholly im- 
material, unless it can also be made to appear that the court so found, 
either upon the évidence before it or the agreements of the parties, 
and made the fact at least one of the grounds of its action. In this case 
the déposition of the learned justice of the Maine Suprême Court, who 
heard the case and made the decree appointing the receivers, has been 
taken by the parties opposing adjudication, and is before me. It leaves 
no doubt whatever in my mind, not only that he understood both par- 
ties to say that the corporation was then solvent, but that he told coun- 
sel at the hearing that if a receivership was desired on the ground of 
insolvency it probably could not be granted, in view of the décision, 
then récent, in Moody v. Port Clyde Development Co., 103 Me. 365, 
66 Atl. 967, and that, as he expressly states, he did not appoint the 
receivers by reason of the corporation's insolvency. It seems to me 
clear that such insolvency entered in no way into the resuit arrived at 
by the court. In view of this déposition, it seems to me idle to dis- 
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cuss or consider any évidence as to what was or was not said by coun- 
sel, witnesses, or parties at the hearing. If any one of them stated or 
argued that the corporation was insolvent, they must hâve donc so 
without affecting in any way the action of the court. 

I am of opinion, in any case, that the receivers were "put in charge" 
of the corporation's property on December 3, 1907, when the decree 
appointing them was entered. This pétition was not filed until after 
four months from that day had expired. The words of section 3a (4) 
of the bankruptcy act appear to me to refer to the action of the court 
in establishing the receivership, so as to make the act of bankruptcy 
complète when that action has been taken. If thèse receivers had been 
put in cliarge because of the corporation's insolvency, a bankruptcy 
pétition against it on that ground could hâve been maintained, as it 
seems to me, before the receivers had actually qualified and taken pos- 
session. The facts that the receivers hère did not quahfy until Decem- 
ber 21, and that the pétition was filed within four months from that 
date, I should be unable to regard, in any event, as sufficient to sustain 
the pétition. 

It follows that adjudication must be denied, and the pétition dis- 
missed. 



UNITED STATES v. SUTTON et al. 

(District Court, E. D. Wasliinston, E. D. October 23, 1008.) 

No. G03. 

1. INDTANS (§ 35*)— Intkoduciso Eiquoks imto "Indian- Country"— Ef- 

FECT OF AlXOTMENT OF LaND 1K SeVERALTY. 

Tlie provision of Rev. St. § 21.Hi), as amended l)y Act .Jan. 30, 1S07, c. 
109, 29 Stat. 506, wliicli luakes it a criminal offense to introduce liqiior 
into the Indian country, is a iiolioe régulation, and can be enforced only 
as to land within the exclusive territorial jurisdictlon of tlie United 
States; and an indictment thereunder will not lie for taking liquor up- 
on land within a state which was allotted in severaltv to iui Indian 
under Act Feb. 8, 1887, c. 119, 24 Stat. 389, prior to tlie 'aniendatorv act 
of May 8, 1906, c. 2348, 34 Stat. 182, and which is held in trust by the 
United States, such land being no longer "Indian country." the elïect of 
the allotment having been to make it, as well as the allottoe, subject to 
the jurisdictlon and laws of the state, and to exclude therefrom the po- 
lice powers of the United States, which hâve no relation to tlie protection 
of its tltle to, or rights in, the land as trustée. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 61. 02; Bec. 
Dig. § 35.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3545-3549.] 

2. Indiaks (§ 32*) — iNTRODuciNG EiQuoRS iNTO Indian Couxtry— Effect 

OF Tbeaty Pbovjsioss. 

A provision of the treaty witli the Yakima Indians that any Indian 
of the tribes wlio should briiig liquor onto the réservation or dilnk liq- 
uor might hâve his annuities witliheld did not hâve the effect of reserv- 
ing to the United States exclusive jurisdictlon of lauds which were sub- 
seciuently allotted in scveralty to unnubers of the tribes. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 61, 62; Dec. 
Dig. § 32.*] 

*For other cases see same topic & § numbkb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On Demurrer to Indictment. 

A. G. Avery, U. S. Atty., and Joseph B. Lindsley, Asst. U. S. Atty. 
Charles D. Cromlen, for défendants. 

WHITSON, District Judge. The défendants stand indicted under 
section 3139 Rev. St. as amended by the act of January 30, 1897, c. 
109, 29 Stat. 506, for having introduced ardent spirits and intoxicat- 
ing liquor upon a certain Indian allotment made under the act of Feb- 
ruary 8, 1887, c. 119, 24 Stat. 388, and within the boundaries of the 
Yakima Indian Réservation. A demurrer raises the question whether 
the acts charged constitute a crime. While it does not appear from 
the indictment, upon argument it was conceded that the allotment re- 
ferred to was made prior to the amendatory act of May 8, 1906, c. 
2348, 34 Stat. 183, which in terms retains jurisdiction over allottees 
until the expiration of the trust period and issuance of the final patent. 

The décision in the Matter of Heff, 197 U. S- 488, 25 Sup. Ct. 506, 
49 L. Ed. 848, settled several questions which had theretofore been ob- 
scure: First. Under the act of 1887, the completion of the allotment 
and the issuance of the preliminary patent conferred citizenship upon 
the allottee. Second. Allottees, being citizens of the United States, are 
also citizens of the state in which they réside, and since the act pro- 
vides that they shall be subject to the laws, both civil and criminal, 
of that State, the act of January 30, 1897, can no longer be enforced as 
against the sale of intoxicants to such allottees. Third. The status of 
citizenship once conferred upon the Indians it is beyond the power of 
Congress to résume its control and guardianship without the consent 
of the individual Indian and the state. Fourth. The sale of intoxicat- 
ing liquors is a police régulation which may no longer be enforced as 
to those who hâve become citizens by virtue of having received allot- 
ments, for by the same act which conferred citizenship Congress part- 
ed with its control of those matters which fall within the police power. 
Fifth. The gênerai police power is reserved to the states, subject to 
the limitation that they may not trespass on the rights and powers 
vested in the national government. 

Counsel, while conceding thèse propositions, would sustain the in- 
dictment upon grounds claimed to be in harmony with them. The 
position of the prosecution, as I understand it, is concisely and ably 
stated in a brief of the Solicitor General (fîled in another case), which 
the District Attorney has adopted as a part of his argument. Briefly, 
it is this : The title to allotted lands during the period for which they 
are held in trust being in the United States, it may control those lands 
even to the extent of establishing police régulations over them. 

Reliance is had upon United States v. Rickert, 188 U. S. 432, 23 
Sup. Ct. 478, 47 L. Ed. 533, and Rainbow et al. v. Young, Sherifif (C. 
C. A.) 161 Fed. 835, and particularly upon the case fîrst mentioned; 
and the contention is based generally upon those décisions of the Su- 
prême Court which uphold the power of Congress to dispose of and 
make ail needful rules and régulations respecting the public domain, 
such as Gibson v. Chouteau, 13 Wall. 92, 20 L. Ed. 534, Jourdan v. 
Barrett, 4 How. 168, 11 L. Ed. 934, and Camfield v. United States, 
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167 U.S. 518, 17 Sup. Ct. 864, 42 L,. Ed. 260, and upon the powers 
vested in the fédéral government for the enforcement and exécution 
of tlie laws as declared in Ex parte Siebold, 100 U. S. 371, 2-5 E. Ed. 
717, In re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 L. Ed. 55, In re 
Debs, 168 U. S. 564, 15 Sup. Ct. 900, 39 E. Ed. 1092, and Ohio v. 
Thomas, 173 U. S. 276, 19 Sup. Ct. 453, 43 E. Ed. 699. But none 
of those cases go to the extent of holding that the police power is not 
wholly within state authority except where it is incidental to and nec- 
essary for enforcing the laws of the United States or the protection of 
property over which it has exclusive control. 

United States v. Rickert, supra, cannot be construed as announcing 
anything beyond the power to interfère for the exemption of allotted 
lands from local or state taxation. Clearly this is the principle upon 
which the décision rests, for "no authority exists for the state to tax 
lands which are held in trust by the United States for the purpose of 
carrying out its policy in référence to thèse Indians" is the language of 
the Suprême Court. And in the discussion of that case in the Matter 
of Heff, supra, it was said: 

"But the fact that property is held subject to a condition against aliénation 
does not affect the civil or polltlcal status of the holder of the title." 

We hâve seen that the Suprême Court has designated the statute 
under which the défendants are indicted as a police régulation, but it 
was dealing with the sale of liquor to an allotted Indian, and not with 
the prohibition against the introduction of intoxicating liquors into the 
Indian country. If that phase of the statute also may properly be so 
construed, there would seem to be no ground upon which the indict- 
ment can be sustained, unless it be in the enforcement of such police 
régulations as the United States is entitled to invoke for the protec- 
tion of its own property. 

In the License Cases, 5 How. 504, 12 L. Ed. 256, speaking of the 
police power, it was said : 

"Without attemptlng to define what are the peculiar subjects or limits ot 
this power, it may safely be afflrmed that every law for tlio restraiut and 
puulshment of crime, for the préservation of public peace, health, and morals. 
must corne within this category." 

So in the Slaughterhouse Cases, 16 Wall. 36, 21 E. Ed. 394, it was 
thus referred to: 

•'This power is, and mnst be from its very nature, incapable of any very 
exact définition or limitation. Upon it dépends the securlty of social order, 
the life and health of the citizen, the comfort of an existence in a thickly 
populated community, the enjoynient of private and social life, and the béné- 
ficiai use of property." 

We are not left, however, to the necessity of déduction from abstract 
principles, but hâve the aid of their spécifie application to the very mat- 
ter hère in issue. 

Ex parte Dick, 141 Fed. 5, 72 C. C. A. 667, arose out of an indict- 
ment for introducing liquor into the Indian country. The Circuit 
Court of Appeals (Ninth Circuit), in discussing the jurisdiction, said: 

"We do not think that Congress eau reserve or exercise such police power 
within the territorial limits of a state. The police i:)ower of the United States 
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ean onlj' be exercised where tlie législative authority of Congress excludes 
territorially ail state législation. United States v. De Wltt, 9 Wall. 41, 45, 
19 L. Ed. 593 ; Slaughterhouse Giises, 16 Wall. 36, 04, 21 L. B<i. 394." 

And so the statute was constrtted in United States v. Boss (D. C.) 
160 Fed. 132, and perhaps counsel do not seriously contend to the con- 
trary. 

This extended référence has been made for the purpose of emphasiz- 
ing the only possible ground upon which the offense charged may be 
punished under existing laws. It is true that the Suprême Court in 
Dick V. United States, 208 U. S- 340, 28 Sup. Ct. 399, 52 L. Ed. 520, 
did not agrée with the Circuit Court of Appeals, but the différence of 
opinion was not based upon the construction of statutes, but upon a 
treaty stipulation with the Nez Perce Indians ; otherwise the décisions 
are in harmony. 

The défendants having been held, therefore, to answer for the viola- 
tion of a police régulation upon land duly identified and set apart, it 
remains to inquire whether the United States has jurisdiction to invoke 
the police power in view of the citizenship of the Indian upon whose 
allotment the liquor was taken. The prévention of waste, the inhibi- 
tion against aliénation which might lead to complications and thereby 
impair the convenient carrying out of the object in view, namely, to 
transfer the land unincumbered, and like remédies are rights existing 
by virtue of the légal title which the United States still holds, and 
which were designated by the Suprême Court in the Matter of Heff, 
supra, as "mère property rights" which "do not affect the civil or po- 
litical status of the allottees." The authority to protect the land which 
is ultimately to be conveyed may be asserted, but control over the In- 
dian, which is purely a matter of state concern, referable to the police 
power, has been surrendered, and he cannot be deprived of rights 
v/hich are conceded to other citizens. The allotment segregates the 
land. This conclusion follows the reasoning of Judge Hanford in 
United States v. Four Bottle of Sour Mash Whiskey (D. C.) 90 Fed. 
720. The taking of liquor onto an allotment affects neither the title 
nor the possession. If it could be considered as affecting the latter, it 
would hardly corne within the provisions of the statute, which must be 
strictly construed. Allotted land, coupled with citizenship of the al- 
lottee, can no longer be deemed Indian country within the meaning of 
that term as used by Congress and construed by the courts. Ex parte 
Crow Dog, 109 U. S. 556, 3 Sup. Ct. 396, 27 L. Ed. 1030 ; United States 
v. Martin (D. C.) 14 Fed. 817 ; Forty-three Gallons of Cognac Brandy 
(C. C.) 11 Fed. 47. Again, the law relates solely to the good order, 
quiétude, and peace of the community. The législation was intended to 
prevent disorderly conduct, and to restrain the Indians from excesses. 
The plausible argument of fédéral control, by any process of reasoning 
which, may be applied, leads always to the protection of the Indian and 
not to the préservation of his property. So long as a place is within 
the exclusive jurisdiction of the United States, the police power may 
be exercised by it, but when once surrendered it belongs to the states 
when not necessary for the assertion of those things which are na- 
tional. To sustain the indictment upon the ground contended for 
would présent the anomaly of a judicial déclaration that one citizen 
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may be denied privilèges granted to another, and would be équivalent 
to holding that, over every parcel of public land claimed or unclaimed, 
it is compétent for Congress to provide for the exercise of police pow- 
ers within the states ; and this would amount to a distinct invasion of 
their domestic concerns with which it is not, cannot be, concerned. 
Allotted Indians eithcr are or are not citizens. The Suprême Court 
has taken Congress at its word and declared that they are. Once in- 
vested with that dignity, in the absence of treat}' stipulations, they are 
entitled to ail the rights, privilèges, and immunities of other citizens, 
and the courts may not discriminate against them. The language of 
the Suprême Court, in United States v. Dick, supra, as applied to the 
issue hère for décision, is significant, and, as I read it, décisive : 

"If this case depended alone upon the fédéral liquor statute forblddlug the 
introduction of intoxieating drinlis into the Indian country, we sliould feel 
obliged to adjudge that tlie trial court erred m not directing a verdict for the 
défendant, for that statute, when enacted, did not inteud by the words 'Indian 
country' to embrace any body of territory in which, at the time, tlie Indian 
title had boen extinguished, and over which and over the inhabitants of which 
(as was tlie case of Culdesac) the Jurisdiction of tlie state, for ail i)urposes of 
government, was full and complète. Bâtes v. Clarlj, 9ô U. S. 204, 24 L. Ed. 
471 ; Ex parte Crow Dog, 109 U. S. 556, 561, 3 Sup. Gt. 390, 27 L. Ed. 1030." 

Référence has been made to article 9 of the treaty with the Yakima 
Indians (12 Stat. 954), said to bring the case within the rule of the 
last-mentioned décision. That article reads as follows : 

"The said eonfederated tribes and bands of Indians désire to exclude from 
their réservation the use of ardent spirits, and to prevent their peo))le froni 
drinking the same, and, therofore, it Is provlded that any Indian belouging to 
said eonfederated tribes and liands of Indians, who is guilty of bringing li(i- 
uor into said réservation, or who drinks liquor, may hâve his or her aunuitics 
withheld from liini or lier for such time as the Tresident may détermine." 

Article 9 of the treaty with the Nez Perce Indians (28 Stat. 330, 
c. 290) reads: 

"It is îurtlier agreed that the lands by tliis agreement ceded. those retained, 
and those allotted to the said Nez Perce Indians. shall lie sub,iect for a period 
of twenty-five years to ail the laws of the United States prohibiting the in- 
troduction of intoxicants into the Indian country. and that the Nez Perce 
Indian allottees, whether under the care of an Indian agent or not, shall, for 
a like period, be sul)ject to ail the laws of tlie United States prohibiting the 
sale or olher disposition of intoxicants to Indians." 

It will be observed that in the case of the latter the jurisdiction of 
the United States was expressly retained, while as to the former the 
sole provision was that annuities could be withheld for such time as 
the Président might détermine. Besides, the défendants are not In- 
dians. There is no analogy between the treaty stipulations which will 
bring that made with the Yakimas within the décision of the Suprême 
Court, or which will justify a construction that the treaty was intend- 
ed to be other than it purports to be upon its face. Aside from con- 
sidérations which deny the jurisdiction on principle, this court is con- 
cluded not only by the décision of the Suprême Court, but by the ap- 
pellate court to which it is directly amenable. 

Treating the stipulation of counsel concerning the time of the allot- 
ment as within the indictment, the demurrer must be sustained and 
1(55 P.— 17 
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the défendants discharged; but if itis the purpose to seek a review 
in the appellate court, an appropriate order will be made for securing 
their attendance should the views hère expressed net meet with ap- 
proval. 



SOUTHERN RY. CO. v. BLTJNT & WARD. 

(Circuit Court, S. D. Alabama. November 0, 1908.) 

No. 1,282. 

1. Indemnity (§ 9*) — Construction and Valtdity or Contract — Loss 

Theough Négligence of Beneficiary. 

Plaintife railroad company granted to défendants the right to build 
and maintaln on its right of way a platform for shipping cotton, the con- 
tract providing that défendants should indemnify it against ail loss or 
injury by reason of the structure caused by flre or otherwise, however 
resulting. Cotton plled on the platform took fire and burned, and the 
pwners recovered for the loss from plaintiff on the gi-ound that the fire 
was caused by its négligence or that of Its servants. Held, that such fact 
did not preclude a recovery over from défendants on their contract of in- 
demnity, but that such loss was within its terms and the contract valid 
and not eontrary to public policy, since it was not made by plaintiffi In Its 
capacity as a eonunon carrier 

[Ed. Note. — Jj'or other cases, see Indemnity, Dec. Dig. § 9.*] 

2. Insurance (§ 606*)— Subrogation of Insurer— Action— Parties. 

Where an insurer bas paid to the assured tlie total amount of the loss, 
such insurer is subrogated by opération of law to ail of the assured's 
rights of action against third persons who are responsible for the loss, 
and the assured cannot maintain an action at law in bis own right to en- 
force such liability. 

FBd. Note. — E^or other cases, see Insurance, Cent. Dig. § 1506 ; Dec. Dig. 
§ 606.*] 

3. Parties (§ 59*)— Amendment op Complaint— Joinder of Use Plaintiff. 

Under Code Ala. 1907, § 2490, which provides that a party for whose 
use a suit is brought must be considered as the sole party on the record, 
and section 5367, by which an amendment to a complaint by striking out 
a sole plaintiff and substituting another is not permitted, a complaint 
which bas been amended by adding a use plaintiff to the original plaintiff 
does not entitle either to recover, unless both are jointly interested in 
each cause of action pleaded. 

[Ed. Note. — For other cases, see Parties, Dec. Dig. § 59.*] 

4. Pleading (§ 57*)— Complaint— DuPLiciTY. 

A complaint by joint plaintifCs cannot embrace tounts setting up causes 
of action in f avor of one alone. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 122 ; Dec. Dig. 
§ 57.*] 

At Law. On demurrers to pleas and motion to amend complaint. 

Pettus, Jeffries & Pettus, for plaintiff. 

De Graffenried & Evins and Thomas E. Knight, for défendants. 

TOULMIN, District Judge. This case was formerly before the 
court on the demurrers fiïed by défendants to the complaint, and many 
of the questions raiscd on this submission were disposed of by the 

•For other cases see same topic & § numbbs in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ruHng on the demurrers. Southern Ry. Co. v. Blunt & Ward (C. C.) 
155 Fed. 496. 

The plaintiff, Southern Raihvay Company, daims that under a con- 
tract of indemnity which it had with the défendants, Blunt & Ward, 
the défendants are hable to it, and should reimburse it for the sums 
paid out by plaintiflf to third parties for cotton burned on the platform 
of défendants, whicli losses it claims were caused by the présence of 
the platform of défendants on its right of way. The défendants, on 
October 16, 1907, filed 30 or more pleas to the complaint, and on Oc- 
tober 2, 1908, the plaintiff filed demurrers to thèse pleas on numerous 
grounds. Without going into a discussion of the différent pleas, it 
is sufÈcient to say that, in my opinion, only two of them are well 
made. Some of the pleas allège that the fire which destroyed the cot- 
ton was caused by the négligence of the plaintiff's agents. Under the 
contract between the parties the défendants agrée to indemnify the 
plaintiff against ail loss or injury caused by fire, or otherwise, how- 
soever resulting. The contract is not void as against public policy, 
and this plea is no answer to the complaint. Hartford Insurance Co. 
V. Chicago, etc., R. R. Co., 70 Fed. 201, 17 C. C. A. 62, 30 L,. R. A. 
193, and cases cited. 

The cases cited by défendants in référence to the défense that the 
loss and damage claimed arose from the négligence of plaintiff and 
its agents and servants relate to common carriers making contracts 
for immunity from their négligence or that of their agents. They 
hold that, to accomplish that object, the contract must be so express- 
ed (expressly stipulated). Considérations based upon public policy 
and the nature of the carrier's undertaking influence the application 
of the rule, and forbid its opération, except where the carrier's im- 
munity from the conséquences of négligence is read in the agreement 
(in so many words) — ipsissimis verbis. It must not be left to a pre- 
sumption from the language. Such a contract, however, may be read 
as an agreement to indemnify the railroad company, in the event of 
an action against it, for recovery of damages caused by its négligence ; 
and that would be a perfectly proper agreement for the parties to 
make, as a part of the considération for the contract. This is held 
in one of the cases cited, where there was a contract between an ex- 
press Company and a railroad company; défendant, in relation to 
the business of the former over the railroad, providing that the de- 
fendant should be expressly relieved from and guaranteed against 
any liability for any damage done to the agents of the express com- 
pany, whether in their emplov as messengers or otherwise. Kennedv 
V. N. Y. C. & H. R. R. Co.', 125 N. Y. 422, 26 N. E. 626. In the 
case in 17 Wall. 359, 21 L. Ed. 627 (Railroad Company v. Lockwood), 
the question presented was, whether a railroad company carrying pas- 
sengers for hire can lawfully stipulate not to be answerable for their 
own or their servants' négligence in référence to such carriage. It 
was held it could not. 

The duties and responsibilities of common carriers are prescribed 
by public policy. A common carrier exercises a public employment, 
and diligence and good faith in the discharge of his duties are essen- 
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tial to the public interests, and public policy forbids that he should 
be relieved by spécial agreement of diligence and fidelity which the law 
has exacted in the discharge of his diities as a common carrier. He 
cannot protect himself from losses occasioned by his own fault. This 
doctrine, which is urged by défendants, and the authorities which 
they cite in support of their contention, applies to contracts of com- 
mon carriers as such, and not to the contracts made by them not in 
the capacity of common carriers, which latter contracts are valid even 
though they stipulate for immunity against the carrier's négligence, 
which is the case hère. Railroad Company v. L,ockwood, supra. 

Another défense set up by the pleas is that of res adjudicata. The 
complaint does not claim indemnity for any sums paid to défendants 
and the pleas do not show that the contract of indemnity was in is- 
sue in any of the suits referred to in said pleas. The défendants can- 
not évade their liability because third persons recovered judgments 
against the plaiiitifif for losses sustained by fire caused, it may be, by 
the négligence bf plaintifï's agents. The plaintiff was primarily liable 
to thèse third parties, and it is indemnified against thèse very judg- 
ments that under the contract is being claimed by the railway com- 
pany. This contention is well sustained by authority. In Kennedy 
V. N. Y. C. & H. Railroad Company, supra, there was a contract be- 
tween an express company and a railroad company in relation to the 
business of the express company over the railroad company, which 
agreement provided that the défendant should be expressly relieved 
from and guaranteed against any liability for any damage done to 
the agents of the express company, whether in their employ as mes- 
sengers or otherwise. The court held this employé of the express 
company had a right to recover against the railroad company, he be- 
ing injvired on one of the trains of the railroad company, and he re- 
covered in the case for damages. The railroad company then sued 
the express company on their contract of indemnity, and the court 
held that that could be done, although it was shown in the case the 
recovery by the messenger was for the négligence of the railroad com- 
pany. 

I am of the opinion that the two pleas which set up that the in- 
surance company has paid to the plaintiff the entire amount of the 
loss which it has sustained on account of the fire are good. If the 
railway company has been indemnified or paid the loss which it suf- 
fered, then it has no further interest in this suit, as it has suffered 
no damages for which it can claim indemnity from its indemnitors, 
the défendants. This, however, would not apply to the insurer, the 
Transportation Mutual Insurance Company, as plaintiff. It is a gên- 
erai rule of law that, wliere an insurer pays to the assured the total 
amount of the loss, such insurer is subrogated by opération of law to 
ail of theassured's rights of action against third persons who are re- 
sponsible for the loss. The insurer's title arises, or is derived, from 
the assured alone, and can only be enforced in the right of the latter. 
In a court of common law this right of subrogation can only be as- 
serted in the name of the assured, but in a court of equity or admi- 
ralty the insurer can prosecute the action against the third party in its 
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own nàme and right. In aiiy form of remedy the insurer can take 
nothing by subrogation but the rights of the assured. Phœnix Ins. 
Co. V. Erie Trans. Co., 117 U. S. 313, 6 Sup. Ct. 750, 29 L. Ed. 873; 
St. Louis, I. M. & S. R. Co. v. Commercial Union Ins. Ce, 139 U. S. 
223, 11 Sup. Ct. 554, 35 L, Ed. 154. 

In the case of Norwich Union Fire Insurance Society v. Standard 
Oil Company, 59 Fed. 987, 8 C. C. A. 433, the rule is stated as follows : 

"When an iiisurauco company pays to the assiu'ed the auiouut of the loss 
of the property insin-ed. it i» subroirated in a corresponcling ainoiint to the 
assured's right of action agaiiist any otlier person responsible for the loss. 
Tliis right of the insurer asaiust sucli other perron is derived from tlie as- 
sured aloue, and eau be enforced iii hls right only. At comnion law It must 
lie asserted in tlie nanie of the assured. In a court of eqnity or admiralty, 
or uuder the modem codes of practice, it may he asserted by the insurance 
Company in Its own iiame wlien it lias j)aid the assured the full value of the 
property destroyod — oiiing aiithorities. But the rule seems to be well settled 
that, when the value of the property exceeds the Insurance money paid, the 
suit urast be brought in the name of the assured. In such an action the as- 
sured may recover tlie full value of the property froni the wroiigdoer, but as 
to the amount paid him by the iiisurance coinpany lie lieconies a trustée ; and 
the défendant will not be permitted to plead a release of the cause of action 
from the assured, or to set up as a défense the insurance company's payment of 
its part of the loss." Hart v. Railroad Com])anv. 13 Metc. (Mass.) 99, 46 Am. 
Dec. 719 ; Hall v. Railroad Company, la Wall. 367, 20 L. Ed. 594. 

In support of this rule, it is commonly said that the wrongful act 
is single and indivisible, and can give rise to but one liability. 

"If," says Judge Dilion in .astna Insurance Co. v. Hannibal & St. J. R. Oo., 
3 Dill. 1, Fed. Cas. No. 90, "one insuror may sue, then if there are a dozen 
each inay sue, and if the aggregate amount of the policies fell short of the 
actual loss the owner could sue for the balanc<î. This is not jiern'.itted, and 
so it was held nearly one hundred years ago in a case whose authority lias 
been recognized ever since both in Great Britaiu and in this couutry." 

This excerpt from Judge Dillon's opinion merely statcs the converse 
of the proposition, vvhich seems to be settled law now, that v/here 
the value of the propert}' exceeds the insurance money paicl the suit 
must be brought in the name of the assured, and in such an action the 
assured may recover the full value of the ])roperty from the wrong- 
doer, but as to the amount paid him by the insurance company he be- 
comes a trustée. 

From the foregoing, I am of the opinion that the demurrers to pleas 
3 and 7 are not well taken, and should be overruled. This ruling 
applies to the pleas before the amendrnent to the complaint adding 
the insurer as a party plaintiff. 

The plaintiff filed an amendrnent to the complaint by adding the 
Transportation Mutual Insurance Company, its insurer, as a party 
plaintifï, the action being, under this amendment, by the Southern 
Railway Company for the use of itself, for the loss it sustained, and 
for the use of the Transportation Mutual Insurance Company, for the 
amount of insurance money paid to it by the insurer. This amend- 
ment under the practice in this state should be allowed. The Code 
provides that the party for whose use the suit is brought must be 
considered as the sole party on the record. Code Ala. 1907, § 2490. 
Striking out a sole party and adding a new one is an entire change 
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and is not allowed, but an amendment of the complaint by adding a 
new party plaintiff is àllowable. Code Ala. 1907, § 5367. The effect 
of the statute is to make the party for whose use the suit is brought 
dominus Htis, and to give it the same rights as if it were the assignée 
of the cause of action, and its recovery is on the nominal plaintiff's 
cause of action. Mobile, etc., v. Jurey, 111 U. S. 595, 4 Sup. Ct. 566, 
28 L,. Ed. 537. In this case the Southern Railway Company was the 
original sole plaintiff, and the amendment in effect only adds a new 
party plaintifï to the complaint. Under the complaint as now amended 
both the insurance company and the railway company are the bénéficiai 
plaintiffs. If from the pleadings it appeared that the Transportation 
Mutual Insurance Company had paid to the plaintifï only a part of 
the loss, they would be jointly interested in the recovery from the in- 
demnitors, Blunt & Ward, and the plaintifï could maintain the action 
in its own name and recover the full amount of the loss. As to the 
amount paid by the insurance company, it would become a trustée for 
said company. If the insurance company had paid the plaintifï ail 
of the loss, then this suit should be by the insurance company alone in 
the name of the railway company aà the nominal plaintifï for the use 
of the insurance company. If only a part of the loss had been paid 
by the insurer, the insured would be entitled to the residue; and how 
the money recovered is to be divided between them is a question which 
interests them alone, and in which the défendants are hot concerned. 
In order to recover under the complaint as now drawn, the insurance 
company and the railway company must be jointly interested in each of 
the losses counted on in the complaint. If the insurance company has 
paid ail of any individual loss to the railroad company, then the insur- 
ance company alone would be interested in this loss, and the railroad 
company would hâve no right to recover, and unless both plaintifïs 
can recover neither can. In the last amendment which the plaintifï 
proposes to make, the counts to be added by amendment claim only 
for losses sustained by the railway company, and on which losses no 
insurance was in force, and no payments hâve been made by the in- 
surance company to reimburse the railway company for thèse losses. 
This would make the railway company solely interested in some of the 
counts of the complaint, and the insurance company solely interested 
in others, and this amendment cannot be allowed, as both plaintifïs 
must be jointly interested in the recovery to be had under each count. 
Under this view of the case, if the pleas. 3 and 7 are true, the insur- 
ance company would be the sole party interested, and it alone could 
recover, and the railroad company could recover nothing, it having 
been paid the full amount of its loss, and under the rule above adverted 
to, under this state of facts, neither could recover in the présent suit, 
and thèse pleas would be sufficient for that reason. The complaint 
cannot be amended now to strike out the Southern Railway Company 
as a usée, because it would work an entire change of parties plain- 
tifï, which cannot be allowed, the bénéficiai plaintiff being consid- 
ered the sole party to the record and the dominus litls. The amend- 
ment adding the Transportation Mutual Insurance Company as a usée 
will be allowed. The amendment adding new counts to the complaint, 
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in which the insurance Company is not interested, is disallowed, and 
the demurrers to pleas 3 and 7 are overruled; the demurrers to ail 
other pleas are sustained. . 

On account of the ruling of the court, the plaintiff takes a nonsuit. 



SOUTHERN BELL TELEPHONE & TELEGEAPH CO. v. NALLET. 

(Circuit Court, N. D. Georgia. November 6, 1908.) 

Eminent Domain (§ 47*)— Use of Public Road— Kights of Ad.toining Own- 

EHS. , , 

Tbe construction of a téléphone Une upon a public county road or hlgn- 
way In tlie state of Georgia, with the approval of the county autborltlea 
In charge of such road or hlghway, which Une is used in the transmission 
of messages between varions points, Is not an additlonal burden or servi- 
tude upon such public road, and does not exceed the uses to which the 
easenient In the public can be put by the approval of such county anthori- 
ties, and an abuttiug landowner has not tbe légal right to prevent such 
use. 

[Ed. Note.— For other cases, see Eminent Domain, Cent. Dig. M 107- 
120; Dec. Dig. § 47.*] 

In Equity. On demurrer to bill. 

McDaniel, Alston & Black, for complainant.' 
Burton Smith, for défendant. 

NEWMAN, District Judge. This bill is brought by the Southern 
Bell Téléphone & Telegraph Company against W. H. Nalley, seek- 
ing to enjoin the défendant from interfering with the complainant 
company's line as set out in the bill. The allégations are: That 
during the year 1903 the Southern Bell Téléphone & Telegraph 
Company, the complainant company hère, began the construction of 
a long-distance line between the city of Atlanta, in the state of Geor- 
gia, and the city of Birmingham, in the state of Alabama. That in 
order to establish said line it was necessary to reconstruct certain 
old lines at points between said cities, and to extend such old lines 
after they were reconstructed. That a portion of said line is along 
the public highway upon which the lands of W. H. Nalley abuts, in 
the counties of Douglas and Carroll, and that said portion of its line 
was an old local line, which it was necessary to reconstruct, and build 
one more modem and substantial, in order to properly accomplish 
its purpose and connect the city of Atlanta and the city of Birming- 
ham by téléphone. Further, that the complainant company obtained 
the right to construct said line along the public highways from the 
proper authorities of the counties in which the defendant's lands were 
îocated (Douglas and Carroll). That the reconstructed line was lo- 
cated along the old line as far as possible, and though there was to 
some extent a change in the relocation of its pôles, yet the new line 
is along the line of the old one. That, in rebuilding the line along the 
highway upon which defendant's lands abutted, the height of the new 
pôles used necessitated the trimming, and perhaps the cutting, of 

•For other cases see same toplc &. § kumbbb la Dec. &. Am. Dlgs. 1907 to date, &. Eep'r Indexea 
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certain trees upon said lands. Tliat the complainant company, through 
its agent, approached said défendant, W. H. Nalley, and acquired the 
right to trim and eut down such trees as might interfère with the 
reconstruction of its line, or its opération, and that on July 32, 190;S, 
it secured the right from said défendant, as evidenced by an instru- 
ment of writing which is attached to the bill. That the défendant 
was well aware of the work being donc, and that he was consulted, 
and acquiesced in the trimming and cutting of such of his trees as 
were necessary. Also that the complainant company, in placing its 
pôles,, remained within the lawful limits of the public highway, and 
none of its pôles encroached upon the lands of the défendant. That, 
long after the completion of the line, said défendant made the claim 
that complainant's lines and pôles ran through his land for approxi- 
mately two miles, and ordered said complainant to remove its pôles, 
and has threatened to eut said wires and confiscate the pôles for his 
own purposes and use ; and, if said défendant is allowed to carry out 
his threat, that the usefulness of the entire line between Atlanta and 
Birmingham will be practically destroyed. That it has not encroach- 
ed upon the property rights of the défendant. That it has no pôles 
on his lands, but that said pôles are located upon the public highway. 
That the défendant stood by and saw said pôles located without pro- 
test, thereb)^ assenting to their location. Further, that such a course 
on the part of the défendant would resuit in much loss of money to 
the complainant, and that the amount in controversy exceeds the sum 
of $2,000, exclusive of interest and costs. That thèse lines and pôles 
do no damage whatever to defendant's lands, but, on the contrary, 
this long-distance line has enhanced the value of ail lands in its vi- 
cinity, and those of the défendant also. That said line was built some 
time during the fall of 1903, and that the same has been in opération 
ever since, and the same has been maintained by the complainant com- 
pany since said time, and used by the public for the transmission of 
intelligence between the cities of Atlanta and Birmingham and in- 
termediate points, and said line fulfills an important public function, and 
the public is served thereby to a very great extent, and there is a public 
demand for said line as a necessary commercial instrumentality be- 
tween the two cities and the many intermediate towns. 
Complainant then prays : 

"That this court issue its writ of injimction, enloining, restrainiiiff, and pro- 
hibiting said \V. H. Nalley from cutting its wires, appropriating its pôles, or 
in any way interfering with any portion of its Une, either m the county of 
Douglas, the county of CarroU, or elsewUere. Coniplainant further prays that 
a restraining order or a temporary iujunction be ifjsued by the court, restrain- 
îng and enjoining said W. H. Nalley from cutting its wiree, appropriating its 
pôles, or otherwise interfering witii its Une, whether in the county of Doug- 
las, tlie county of Carroll, or elsewhere, nntil a heariug may be had by this 
court, in order that the présent status may be maintained," 

To this bill a demurrer was filed upon several grounds not material 
hère, Afterwards the demurrer was amended as follows : 

"The défendant, W, H, Nalley, by leave of the court just had and obtained, 
anieuds the gênerai demurrer heretofore flled by him in tlie cause, and moves 
to dismiss the bill of complaint upon tliis additional ground of demurrer, to 
wit: Complainant has no right to inaintain upon the public highway with the 
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npproval of the county autliorities its téléphone liue, as sueli tolepliono lino 
constitutes an additloual burden upon the liigbway and exceeds the lises to 
which the easement of the public In said hlghway can be put; and défendant, 
as adjacent landowner and as owner of the fee, bas the légal right to terminate 
the oecupancy by complainant of the portion of the highway adjacent to hii-; 
premises." 

After argument the demnrrer was overruled, and the following or- 
der passed : 

"The amended deniuvrer of the défendant, which was allowed by the court 
on the (ith day of Xovember, 1908, bas been considered. The court being of the 
()j)iuion that the construction of a téléphone line upon a public eouuty road or 
highway in the state of (Jeorgia, with the a])proval of the county anthorities 
in charge of such road or highway (which telei)hone line is used in the trans- 
mission of intelligence betwcen varions points), is not an additional burden oi- 
servitude upon such public road, and does not excced the uses to which the 
easement In the public can be put by approval of such county authorities, and 
that the adjacent or abuttiug landowner uiion such public road has not the 
légal right to prevent the use and oecupancy by the complainant of such pub- 
lic road for the purpose of constructing, maintaining, and operathig its télé- 
phone lines thereon with the approval of such county authorities, it is there- 
fore ordered that the original demurrer and amended demurrer of the défend- 
ant be and the same are hereby overruled." 



In re KESTEIjMAN. 
(Circuit Court, E. D. Pennsylvania. November 12. 1908.) 

AIjIENS (§ 08*) — X.iTURALlZATION — EVIDENCR OP QuAT,IinCAT[0N. 

The requirt^ment of the naturalization act of .Tune 29. 1900, c: 3592, § 
4, 34 Stat. 590 (U. S. Comp. St. Supp. tOOT, p. 421), that au applicant for 
naturalization shall state in liis pétition the date of his arrivai in the 
United States and the uame of the vessel on which lie came, mnst be giv- 
en practical effect, and, where such stutement is disproved prima facie 
by proof tliat the applicant's name does not appear aniong the passengers 
on the vessel named, the burden of proof is shifted to him to explain such 
fact to the satisfaction of the court, and his testiniony that he came under 
a fictitious name which he cajinot remember will not be accepted as satis- 
factory. 

[Ed. Note.— For othcr cases, see Aliens, Dec. Dig. § 08.*] 

Application for Admission to Citizenship. 
William S. Gregg, Spécial U. S. Atty. 

DALLAS, Circuit Judge (orally). Cases of this character are very 
difficult of décision by a single judge, where the évidence is, as I may 
say it is in this case, somewhat perplexing. 

The applicant has complied with the requirements of the act (Act 
June 29, 1906, c. 3592, § 4, 34 Stat. 596 [U. S. Comp. St. Supp. 1907, 
p. 421]). He produces two witnesses who swear positively that they 
hâve known him in this country for five years, and he states in his péti- 
tion the name of the vessel in which he claims to hâve made the voy- 
age to this country. So far as thèse features of the case are concern- 
ed, I need say no more. Prima facie they entitle him to citizenship. 
But the Congress of the United States, the court is bound to assume, 
in requiring that the petitioner shall state the vessel in which he ar- 

»Por other cases see same topic & § numbee in Dec. & Am. Dige. 1907 to date, & Rep'r Indexes 
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rived, and its time of arrivai, meant to attach to the statement of those 
cirçumstances some material importance. I suppose that tlie Con- 
gress perceived that it would be idie for the governmeht of the United 
States to contest any appHcation for citizenship upon the ground that 
the statement in the pétition as to length of résidence in this comitry 
was erroneous, unless provision were made for détails of snch state- 
ment, and, if need be, for proof of some of the éléments going to make 
up the évidence as to length of résidence. 

This applicant has proved by the oath of two witnesses that they 
hâve known him hère for upwards of five years. The testimony of 
the first witness examined in court, though he was positive, was un- 
satisfactory to me, because it does seem to me that a witness, upon 
being asked, "How do you fix that as five years, and not as four?" 
should be able to give some reason. Stili, while the évidence of that 
witness is not entirely satisfactory, there is nothing to justify a charge 
of an intention to swear falsely. The other witness was more satis- 
factory, because he did state a circumstance which appeals to the rea- 
son as one supporting his gênerai statement that he had known the 
applicant for more than five years in this country. They may both be 
mistaken, however, and if, in point of fact, the applicant arrived in 
this country in the year 1904, they must be mistaken. The government 
has taken that position, and relies on the act of Congress which pro- 
vides that the vessel must be named, as a means by which to correct 
a misstatement as to time, and by which its falsity, whether innocent 
or intended, if it be false, may be determined. 

The government proved, prima facie, that the applicant did not ar- 
rive in this country in 1903, and there we bave a shifting of the bur- 
den pf proof. At the beginning the prima facie case presented by the 
applicant placed the burden upon the government. When the govern- 
ment showed prima facie that he did not come in 1903, on the vessel 
he said he did, then the burden of overcoming such prima facie case 
by counterproof or by explanation was shifted back to the applicant. 
Then what is the explanation? That this man came to this country 
under a fictitious name. I make no account of the différence in time 
between the 5th and 7th of August, for I regard it as of no consé- 
quence; but the explanation is that, upon that particular voyage, 
whether it ended on the 5th or the 7th of August, he came under a 
fictitious narne. That is the explanation : that he had bought the 
"card" of another man, and that he made the voyage, which certainly 
extended — as the court will judicially notice— over seven or eight days, 
under a fictitious name, and arrived hère under a fictitious name, and 
yet does not remember what that name was. This case, as I indicated 
during the argument, turns upon the question as to whether a court, re- 
quired to consider the évidence pro and con, can say that an explana- 
tion of this sort îs satisfactory. I do not think it is; and, in the in- 
terest of the administration of this law, the time has come when, in 
my opinion, courts should require something more than a mère formai 
procédure to entitle'a man to become a citizen of the United States. 

The question being passed upon is not one of perjury or no perjury 
in a criminal court, where a jury must be satisfied beyond a reason- 



IN BE STEKLINGWOKTH RY. SUPPLY CO, 267 

able doubt. Ail the judge bas to do in a case of this character is to 
weigh the évidence upon one side and the other, making every allow- 
ance for the uncertainty of human recollection, and then to détermine 
whether, by a prépondérance of the évidence, the time required by the 
act of Congress for résidence in the United States bas been satis- 
factorily established. Applying thèse views to the testimony adduced, 
I décline to order a certificate of naturalization in this case. 



In re STERLINGWORTH RY. SUPPLY CO. 

(District Court, E. D. Pennsylvanla. November 18, 1908.) 

No. 3,135. 

BankEuptcy (§ 217*)— Administbation of Estate— Sale of Peoperty. 

Wliere, at the time of an adjudication of bankruptcy against a corpora- 
tion,' its property bad been for a year and a half uuder the control and 
management of a receiver appointed by a state court, under its direct or- 
ders and superintendence, a sale of property previously ordered by such 
court for the purixise of closing the reeelverslilp, and whlch had been 
advertised at considérable expense, will not be stayed by the court of 
bankruptcy unless it is clearlj' shown that it will be detrimental to the 
interests of gênerai creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 217.*] 

In Bankruptcy. On motion to stay sale, 
See, also, 164 Fed. 591. 

F. W. Edgar and H. J. Steele, for state court receiver. 
Charles H. Edmunds, Samuel Scoville, Jr., and Frank Reeder, for 
fédéral court receiver. 

William J. Conlen, for intervening creditor. 
Frank P. Prichard, for bankrupt. 

HOLIvAND, District Judge. The Sterlingworth Railvvay Supply 
Company was adjudicated a bankrupt on November 4, 1908, and 
Frank W. Coolbaugh, who was appointed receiver two days later, pre- 
sented a pétition on the 16th day of November, 1908, asking that 
a receiver's sale of the bankrupt's property, ordered by the court of 
common pleas of Northampton county, be restrained until the further 
order of this court. The state receiver was appointed February 12, 
1907, and bas conducted the business of the company, under the direc- 
tion of the Northampton county court, since that time. The appoint- 
ment was the resuit, as alleged in the bill filed for that purpose, of — 

"a factlonal différence over the management of the corporation arising in the 
board of directors. * * * The board divided into two parties, each clalm- 
Ing a majority, and inslsting upon the powers of the directorate, and claim- 
Ing the control and management of the business, property, and corporate af- 
fairs of the corporation ; * • * that both parties * * * were attempt- 
ing to carry on the business * * * to the great enibarrassment, préju- 
dice, and dépréciation of the property," etc. 

From the time of the appointment almost continuously the parties 
were before the county court litigating questions in regard to the 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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corporate property. A motion presented in December, 1907, to dismiss 
the State receiver upon the ground of malfeasance in office, was ruled 
against the petitioners, and sustained by the Suprême Court of the 
State of Pennsylvania. Almost every move on the part of the state 
receiver has been passed upon and approved by the judge appointing 
him, after a fnll hearing by ail parties interested. Nothing has been 
done without the sanction of the county court, and on the 24th day of 
September, 1908, an order was made by the court directing the sale 
of certain of the corporate property to take place on November 30, 
1908. The sale has been extensively advertised at considérable ex- 
pense to the estate. The question of the advisability of selling at this 
time was fully considered by the Northampton county court in a num- 
ber of hearings before it prior to issuing the order. The pétition hère 
presented sets forth numerous alleged grievances, none of which, how- 
ever, can be considered in this court on a pétition to stay this sale. 
The only matter to be considered upon this application is whether or 
not this sale will seriously jeopardize the interest the gênerai creditors 
may hâve in the property. This question has been passed upon by 
Judge Stewart, of the county court, who knows ail the facts and cir- 
cumstances in connection witli the property which afïect the value, and 
which would be of importance in determining whether or not a sale 
should take place at this time, and he has concluded the sale should 
be made. The only reason given for a postponement of the sale is 
that as a resuit of the last élection the property will probably bring 
more in the future. The state receiver has expended large sums of 
money and issued receiver's certificates therefor. This indebtedness 
was created by him in the management of the property, under the 
direction of the court, with. the assent of ail parties interested, and the 
sale is ordered for the payment of thèse charges, together with the 
receiver's expenses. On the 4th day of May, 1908, an order was en- 
tered that the receiver be discharged upon the payment of thèse charges 
by the interested parties, but the money was not forthcoming. 

There is nothing in the case but some ex parte affidavits to the ef- 
fect that the property will probably bring more in the future. This, 
in my judgment, is far short of making a case where the interest of the 
gênerai creditors will be jeopardized by the sale at the time set; and 
as this receivership was created about one year and a half before the 
présentation of the pétition in bankruptcy, and the property of the cor- 
poration at that time was taken into the custody of the state court, 
the management of the same should not be interfered with in any 
manner whatever. After the state receivership has been wound up, it 
will be the duty of the receiver in bankruptcy to receive from the state 
receiver whatever property belongs to the bankrupt's estate, and until 
the final settlement and discharge of the state receiver it will be the 
duty of the bankrupt receiver to look after the interest of the bank- 
rupt's estate. Any action on his part in connection with the state 
receivership, which he deems advisable to be taken to protect the in- 
terest of the bankrupt's estate, will be authorized when it appears to 
this court that it is a necessary and proper step to take. 

The motion to stay the sale is therefore overruled. 
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In re McKEB et al. 
(District Court, E. D. New York. Noveinbcr 23, 1908.) 

Bankruptcy (§ 417*)— EiGHTS OF Bankiîupt— Setting Aside Disciiarge. 

Members of a partuersliip were adjudged banlirupts on a voluntary pé- 
tition and obtained a disciiarge, having scheduled no assets. Ât the time 
of tlie adjudication an action on promissory notes was pending against. 
tliem in a state court, in which they bad pleaded a counterclaim, but 
through inadvertance or mistake neither tbe notes nor counterclaim were 
scbeduled. Held, tbat on tbeir application, niade before tbe expiration of 
tbe time for flling claims, the bankrnpts were entltled to bave tbe dis- 
cbarge set aside and to amend tbeir scbedules, by including botb the cred- 
itors' claim and tbeir counterclaim. 

[Ed. Note.— For otber cases, see Bankruptcy, Cent. Dig. § 8G9; Dec. 
Dig. § 417.*] 

In Bankruptcy. 

William O. Campbell, for petîtioners. 

Dittenhoef er, Gerber & James, for Métropole Construction Company. 

CHATFIELD, District Judge. The bankrupts filed a voluntary pé- 
tition in this court, in which they showed certain liabilities, but no 
assets, and upon which adjudication was entered, and a discharge 
granted, upon the 24th day of July, 1908. At the time of the filing 
of this pétition, and of obtaining the discharge, a suit for damages 
upon two promissory notes was pending in the Suprême Court of the 
state of New York, and the défendants had presented an unliquidated 
counterclaim as a dçfense to that action. Neither the liability of the 
suit nor the possible asset represented by the counterclaim was includ- 
ed in the scbedules filed by the bankrupts. The créditer received no 
notice, and is now pressing its case for trial. The bankrupts bave 
applied for leave to open the discharge, amend the scbedules, and go 
on with the bankruptcy proceedings as if the claim in question had 
been included in the original scbedules. The resuit of this would be 
that the créditer, who was plaintiff in the state court action, would 
bave a right to object to a discharge ; that the clairn upon which that 
suit is brought, arising upon the two notes, could be proven in bank- 
ruptcy (and, if a new discharge were granted, would be released there- 
by) ; and tbat upon tbe trustée in bankruptcy would devolve the rc- 
.sponsibility of prosecuting tbe alleged counterclaim, if in bis opinioR 
that were advisable. 

Section 15 of the bankruptcy law (Act July 1. 1898, c. .541, '30 Stat. 
550 [U. S. Comp. St. 1901, p. 3428]) provides for the opening of a 
discharge within a period of six months, if obtained by fraud. Section 
13 provides for the setting aside of a composition in the same way. 
But no such question arises hère, inasmuch as this application is made 
by the bankrupts, rather than by a creditor, and no allégations of fraud 
are presented. Tbe case of In re Spicer (D. C.) 145 Fed. 431, is cited 
l'n opposition to tbe présent motion, and the décision therein is based 
upon exactly similar circumstances to those now under considération, 
with one exception. Tbe application in that case was not made until 

•For otlier cases see same toplc & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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after tlie expiration of 13 months subséquent to adjudication. This 
made a proof of claim impossible under the circumstances, under the 
provisions of section 57, subd.."n," of the bankruptcy law. Similarly, 
the case of In re Hawk, 114 Fed. 916, 52 C. C. A. 536, decided by 
the Circuit Court of Appeals of the Eighth Circuit, holds that after 
the lapse of a year no creditor's rights can be taken away by the open- 
ing of a discharge, at least without notice to the creditors. 

But a différent situation arises upon the présent motion. As has 
been indicated, the créditer hère is in a position to file his claim, no 
assets hâve been distributed., no question of dividends entered into 
the matter, and the only assets of the estate shovvn, viz., the counter- 
claim, should be administered by the creditors as represented by a 
trustée. The bankrupt is no longer in a position to détermine for his 
creditors whether the counterclaim is an asset or not. Further, the 
bankruptcy law, by section 14b (5), forbids the discharge of a bankrupt 
who has in voluntary proceedings been granted a discharge in bank- 
ruptcy within six years. To take away the benefits of the bankruptc)'' 
iaw from a bankrupt who has made a mistake which can be corrected 
without injury to any of the parties concerned, and thus to compel him 
to wait six years before he can obtain the very benefits intended to be 
given by the bankruptcy làw, is too harsh a construction to place upon 
the bankruptcy statute, wliere the bankrupt has been guilty of no 
fraud and of no intentional lâches. 

At most the failure to include the debt in his schedules was a mis- 
take of law, for which his attorney was presumably responsible; and, 
recognizing that a court of bankruptcy «s, so far as possible, a court 
of equity, it seems to this court that the présent application should 
be granted. 



CAMPBELL V. TRINIDAD SHIPPING & TRADING CO., Limited. 
(District Court, E. D. New York Noveinber 20, 1908.) 

Seamen (§ 29*)— Personal Isjubies— Assumption of Risk. 

Leaving the eover off from a hatchwfty ou a vessel which was surround- 
ed by a coamlng 30 iiiches high, alongside of which was also a broad 
ledge, was not of itself a failure of duty toward a niember of the crew, 
who had full opportuuity to kiiow the position and condition of the hatch^ 
which renders the vessel llable for his lujury by falling therein. 

[Ed. Note.— For other cases,' see Seamen, Cent. Dig. §§ 186, 188; Dec. 
Dig. § 29.*] 

In Admiralty. 

Samuel F. Edmead, for libelant. 

Convers & Kirlin (John M. Woolsey, of counsel), for respondent. 

CHATFIELD, District Judge. The libelant was injured by falling 
through a hatchway upon the steamer Grenada. The hatch was sur- 
rounded by a coaming about 30 inches high, and had been open during 
the day for purposes connected with the cargo of the vessel. A broad 
ledge or covering over steam pipes also runs alongside the coaming, 
and would prevent persons along the passageway from gettmg close 

•For other cases see same toplc & § NUMBEtt In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to the hatch. The accident happened in the evening, about 7 o'clock, 
while the hatch covers were not in position. It was apparently getting 
dark at the time. The hbelant, who was one of thecrew, employed 
as baker, worked in a part of the ship which overlooked this particular 
hatch through Windows immediately in front of where the hbelant per- 
formed part of his duties. The Hbelant's story is that he sHpped on 
greasy water. The présence of grease and water is denied, and the 
Hbelant is said to hâve told the officers that he sat upon the hatch 
coaming drinking tea just before he fell through. It is évident that 
he would not hâve been injured if the hatch covers had been in place, 
but no négligence or fadure of due care toward the crew can be pre- 
sumed from that fact He further allèges that he was not taken to 
the nearest port and given proper treatment ; but the évidence shows 
that reasonable judgment was used, as good treatment given as ap- 
peared to be necessary, including examination by a doctor, and the 
libelant's own wishes consulted in brmging him to New York. There 
is nothing to indicate ihat he did not receive such care as the vessel's 
obligations called for. 

The particular hatchway was not so constructed as to be capable 
of use as a part of thedeck, nor could any member of the crew be re- 
lieved from responsibility if he saw fit to walk or sit upon the hatch, 
without lookmg to see if the covers were in place The story of the 
libelant does not seem crédible, and he has not only not sustained 
the burden of proof, but, on the contrary, the testimony of the officers 
seems to be more worthy of belief. The risk was certainly open and 
apparent. The libelant had an excellent opportunity to become aware 
of the exact condition, and it is impossible to see what obligation rest- 
ed upon the vessel which can be considered négligence. The libelant 
was either guilty of contributory négligence or he was the victim of 
some accident for which the ship should not be held responsible. 

The libel must be dismissed. 



THE CURTIN. 

(Bistrlct Court, E. D. Pennsylvania. December 3, 1908.) 

No. 31. 

Maritime Liens (§ Cô*) — Supplie.s— Proof of Deliveey to Vessei,. 

A vessel canuot be subjected to a lieu for supplies ou évidence that 
they were ordered by some person who represented hlmself to be either 
the eaptain or the cook, and were charged to the vessel, and which fails 
to show that they were in fact delivered to the vessel or to any one 
authorized to receive them for her. 

[Ed. Note. — ^For other cases, see Maritime Liens, Cent. Dig. § 103 ; 
Dec. Dig. § 65.*] 

In Admiralty. Suit to enforce lien for supplies. 

A. Lawrence Wetherill, for libelant. 
John A. Toomey, for respondent. 

*For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Index*H 
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J. B. McPHERSON, District Judge. This is a claim for supplies 
said to hâve been fumished to the tug Curtin in August and in Decem- 
ber, 1904. Several questions were raised and argued at the hearing, 
but of thèse only one need be noticed, namely, the question whether 
there is sufficient évidence that the supplies were actually delivered to 
the vessel. To this the answer must, I think, be in the négative. In- 
deed, the libelants offered practically no testimony whatever from 
which the fact of delivery could be propçrly inferred. They did not 
even know whether the goods were sold to the captain or the cook, 
and the principal witness went so far as to testify that he only knew 
that the goods had been sold to some person "who represented himself 
to be either the captain or the cook." Manifestly, this is not enough 
to subject the vessel to a lien. The fact that the goods were charged 
against the tug upon the libelants' books is not of itself sufficient to 
support the action, and adds little, if any, weight to the meager testi- 
mony already referred tO. For ail that appears, the person who or- 
dered the goods may hâve falsely represented himself to be connected 
in some capacity with the tug; or, even if they Avere ordered by the 
captain or by some other person acting in his behalf, they may hâve 
been delîvered elsewhere than upon the vessel or within its control. 
This defect in the proof is fatal to the claim. The Vigilancia (D. C.) 
58 Fed. 698; The Cabarga, Fed. Cas. No. 2,276; James Dalzell's 
Son V. Kaine (D. C.) 31 Fed. 748 ; Hays v. Rees, 93 Fed. 984, 36 C. 
C. A. 45. As is stated in 26 Cyc. 786, § 5 : 

"ïlie basis of a lien for necessaries is a beneflt rendered the vessel. Hence, 
in order for such a lien to arise, tiie necessaries must be either delivered 
on board the vessel, or brought into immédiate relations to her, as by being 
delivered on the wharf or into the custody of some one authorized to receive 
them." 

See cases cited in note 87; also, 19 Am. & Eng. Ency. 1101, § 1, 
and cases in notes. , . ' 

A decree may be entered dismissing the libel, with costs. 
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NEFF V. UXITED STATES. 

(Circuit Court of Appeals, Eightli Circuit. Novemijer 2?., lOOS.) 

No. 2,013. 

1. FORGBEY (§ 12*) — TSANSIIITTING FOKGED INSTRUMENTS TO OpFICER— SUFFI- 

ciENCY OF Instruments to Fobm Basis of Charge. 

Wlien a false instrument or afiidavit Is so palpably aud absolutely in- 
valid tliat it cannot defraud or inflict loss or injury under any circuœ- 
stances, it may not form tlie basis of a cliarge of forging it, or of uttering 
it. or of trausmitting it to the offlcer to defraud tlie United States. 

But if under any contingency it may bave the effect to deceive aud de- 
fraud, it is sufficient to found a conviction of sucli an oiïense upon. 

[Ed. Note.— For other cases, see Forgery, Cent. Dig. §§ 28-47 ; Dec. Dig. 
§ 12.*] 

2. Forgery (§ 12*)— Fobged Instrument Bkroneously Received in Evidence 

MAY Fobm Basis op Offense. 

A forged instrument or aiiidavit regarding a material fact erroneously 
received in évidence by the officers of a local land office in the trial of a 
claim to land within their jurisdietion may deceive them and defraud the 
United States, and hence may form the basis of a conviction under section 
5418 (U. S. Comp. St. 1901, p. 30G0), because a patent issued upon it by the 
Land Department would be impervious to collatéral attack, and the United 
States would be estopped f rom avoiding it and from recoveriug the land 
even by a direct attack after the title to it passed to an innocent pur- 
chaser. 

If the land and the claim were beyond the jurisdietion of the Land De- 
partment, the traiismission of such an affidavlt to its officers could not de- 
fraud the United States nor form the basis of a conviction under that 
section. 

[Ed. Note. — For other cases, see Forgery, Cent. Dig. §§ 28-47; Dec. Dig. 
§ 12.*] 

3. Forgery (§ 12*)— Instrument Sufficient if Valid on Face. 

Such an instrument or affidavlt is sufficient if it is apparently valid on 
its face, although extrinsic facts may exist that would render it void or 
ineffective if genuine. 

[Ed. Note. — For other cases, see Forgery, Cent. Dig. §§ 28-47 ; Dec. Dig. 
§ 12.*] 

4. Forgery (§ 12*)— Instrument is Sufficient Although Otiieb Evidence ob 

ACTS Indispensable to Make It Effective. 

It is not indisiJousable to a conviction for transmitting a forged affidavlt 
to an offlcer to defraud the United States, or to a conviction of forgery, or 
of uttering a forged instrument, that the affidavlt, the forgery, or the ut- 
tering sball be sufficient in itself, witliout other évidence or acts, to win 
the controversy or to accomplish the object of the wrongful act. It is 
enough that it uiay under some conting'èncy aid to bring about that resuit. 

[Ed. Note. — For other cases, see Forgery, Cent. Dig. §§ 28-47; Dec. Dig. 
% 12.*] 

5. Public Lands (§ .36*)— Forgery (§ 12*) — Timber-Cultuhe Entry does Not 

Expire Thikteen Years After Date — Local Officers hâve Jubisdiction 

TO HEAB and AlLOW PrOOP TirEKEAFTER. . "' 

The acts of Congress and the régulations of the Land Department per- 
mitted one who had made a timber-culture entry to prove liis compliance 
with their requirements within ."i years after the expiration of 8 years 
from the entry, and gave to the local officers of the Land Department Juris- 
dietion to, receive, conslder, and ai)prove, or reject In the flrst instance, 
final proofs of clainis to the public land. They also provided that a notice 
of the taking of final proofs should be published, and that such proofs 

•For other cases see same topic & § numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
165 F.— 18 
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should be taken wlthln 10 days after the time speclfled In the notice. More 
than 14 years after the date of his entry an entryman applled to the local 
offlcers to make final ptoofs, and the notice was published. 

If^eld: (1) The tlmber-cultuie entry dld iiot, expire or become Ineffectnal 
by the mère expiration of the 13 years frôm Its date, and the offlcers of the 
local land office had Jurisdictlon to receive, to consider, and te approve or 
reject, final proofs thereon thereafter. 

(2) A forged affldavit which appeared on its face to hâve been taken 
more than 10 days after the date named in the notice, which was trans- 
mltted to the oflicers by the défendant and was received and approved by 
them as a part of the proof, was sufflcient to fornj the basis for a convic- 
tion under section 5418, Rev. St. (U. S. Comp. St. 1901, p. 3666). 

(3); A forged affldavit which was sufflcient to aid in making, but was in- 
' sufflcient in itself to make, the proof, was enough to form a basis for a 
conviction under section 5418. 

[Ed. Note.— For other cases, see Public Lands, Dec. Dig. I 36 ;• Forgery, 
Cent. Dig. §§ 28-47 ; Dec. Dig. § 12.*] 
6. PuBLjco Latsds (§§ 117, 138*)— Lant) Department— Patekt is Judgment and 
Xmpervious to Collatéral Atiack- Innocent Pubohasee's Titlb undee 
IMPKEGNABLE— "Patent TO Land." 

A "patent to land" is the judgment of the Land Department and a con- 
veyance of the title in exécution of It totbe party adjudged entitled, and, 
when the land described in it was within the jurisdictlon and subject to 
the disposition of the department, is Jmpervious to collatéral attack. 

An innocent purchaser's title under such a patent is impregnable. It 
may not be avoided by the United States by a direct attack. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 323, 324, 
868 ; Dec. Dig. §§ 117, 138.* 

For other définitions, see Words aud Phrases, vol. 6, pp. 5230, 5231 ; vol. 
8, p. 7748.] 

<Syllabus by the Court.) 

In Error to the District Court of the United States for the District 
of Kansas. 

I. E.- Lambert (E. Ç. Cole and Humbert Riddle, on the brief), for 
plaintifï in erroi'. 

Harry J. Bone and J. S. West, for the United States. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District judge. ■ ' 

SANBORN Circuit Judge. Section 5418 of the Revised Statutes 
provides that every person who falsely alters any affldavit for the pur- 
pose of defrauding the United States, and any person who transmits 
to or présents at the office of any officer of the United States for such 
purpôse any false, forged, or altered affidavit knowing it to be false, 
forged, or altered, shall be punished by fine or imprisonment, or both 
<U. S. Comp. St. 1901, p. 3666). 

On March 15, 1889, ]î,emuel T. Williams made a timber-culture en- 
try pf a tract of land in the state of Kansas, and on September 25, 
1903, his final prpof wftS allowed by the register and feceiver of the 
proper local land office, and the usual receiver's final receipt was is- 
sued to him. The défendant below was convicted and sentenced under 
section 5418 for altering the affidavit of Williams made on August 1, 
1903, and for transmitting to the register and receiver this altered af- 

*For other oaseâ see aaiua toplc & i kùmbieb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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fidavit and the forged affidavits of Clarence A. Younggren and James 
A. Ridpath, which together form the proof of Williams' compliance 
with the statute upon which the receiver's receipt was founded. This 
judgment is assailed on the ground that none of thèse affidavits could 
hâve defrauded the United States of the land for which Williams ob- 
tained this receipt, because they were made and transmitted too late, 
because they were incompétent évidence, and because they constituted 
insufficient proof of Williams' daim. 

The main contention is that the affidavits could not hâve defrauded 
the United States because, before they were made or presented, the 
entry of Williams, which was made March 15, 1889, had expired and 
become ineffectuai for every purpose under the act of June 14, 1878 
(chapter 190, §§ 2, 3, 20 Stat. 114), which governed it, and which pro- 
vided (1) that if, at any time within five years after the expiration of 
eight years from the date of the entry, the entryman should prove by 
two crédible witnesses that he had cultivated the trees required by the 
act, and had otherwise complied with the acts of Congress, he should 
receive a patent for the land, and (2) that, if at any time after the en- 
try and before the issue of the patent the entryman failed to comply 
with the requirements of the acts of Congress relating thereto, the 
land should be subject to entry under the homestead laws or under the 
timber-culture laws after notice to the original entryman had been 
given and a détermination of the rights of the parties had been made 
as in other contested cases. The proposition is that under this act the 
entry was dead 13 years after March 15, 1889, or on March 15, 1902, 
and that the affidavits presented in 1903 could not hâve deprived the 
United States of the land. In support of this position counsel cite 
Northern Pacific Railroad Company v. De Lacey, 174 U. S. 622, 630, 
633, 19 Sup. Ct. 791, 43 L. Ed. 1111, in which there is a décision that 
notwithstanding an uncanceled pre-emption entry made and abandoned 
in 1859 the United States had, in 1864 and 1884, "full title not re- 
served, sold, granted, or otherwise appropriated, and free from pre- 
emption or other claims or rights" to the lands subject to the entry, and 
that no portion thereof had been "granted, sold, reserved, occupied by 
homestead settlers or otherwise disposed of" within the meaning of 
the exceptions to the grant to the Northern Pacific Railway Company 
by the act of July 2, 1864 (chapter 217, 13 Stat. 365), and Oregon & C. 
R. Co. V. United States, 189 U. S. 103, 23 Sup. Ct. 673, 47 L. Ed. 726, 
in which the Suprême Court held that, notwithstanding an uncanceled 
entry under the Oregon donation act of September 27. 1850 (chapter 
76, 9 Stat. 496), as amended by Act Feb. 14, 1853 (chapter 69, 10 Stat. 
158), made and abandoned in 1853, the land which was the subject of 
the entry was not "granted, sold, reserved, occupied by homestead set- 
tlers, pre-empted, or otherwise disposed of" on July 25, 1866, within 
the meaning of the grant to the Oregon Central Railroad Company 
of that date (14 Stat. 239, c. 242). But thèse décisions are far from 
holding that, because those abandoned entries were inefifective against 
the railroad companies at the times when their respective grants took 
effect, no one who made or presented forged affidavits to the officers 
of the L,and Department upon the trials of the claims made under those^ 



-T6 1G3 FEDERAL EBPORTER. 

•entries could be guilty of the offense denounced by section 5418. In 
the former case the pre-emptor presented in 1887 to the register and 
receiver of the land office the proof of his claim initiated by his entry 
in 1859, and those oiificers and the Commissioner of the General Land 
OfHce approved his proof and sustained his claim, but the Secretary of 
the Interior reversed their décision and awarded the land to the rail- 
road Company. If the pre-emptor and his witnesses had knowingly 
made or presented forged afïldavits to the officers of the Land De- 
partment upon the hearing upon his claim before them for the pur- 
pose of defrauding the United States ont of the land tliere in con- 
troversy, would they hâve been guiltless of the offense specified in sec- 
tion 5418 because the receipt of those affidavits in évidence and the 
award of the land to the pre-emptor were légal errors ? An affirmative 
answer to this question, which the maintenance of the proposition of 
counsel demands, ignores the radical différence between the action of 
a judicial or of a quasi judicial tribunal beyond its jurisdiction and its 
erroneous action within its jurisdiction. The former is void. But the 
latter is impregnable to collatéral attack, and voidable, if at ail, only by 
a direct proceeding for that purpose. Let it be conceded that if the 
affidavits transmitted by the défendants could not hâve been used be- 
fore the local officers of the Land Department to defraud the govern- 
ment of the land vi^hich Williams claimed, then the défendant could 
not hâve been guilty of the offenses charged against him ; that, if the 
officers of the Land Department could not hâve issued a patent upon 
thèse affidavits that would hâve deprived the United States of the land, 
the use of the affidavits to obtain the patent could not hâve defrauded 
it ; but if those officers could hâve issued such a patent upon those 
affidavits, then they might hâve been used to defraud it. Let it be fur- 
ther conceded for the purpose of the first considération of this ques- 
tion that the entry of Williams had expired, that it was error for the 
officers of the Land Department to receive the affidavits in évidence, 
that it was error for them to décide that the original entry was still 
effective, and that it was error for them to détermine that the entry 
and the affidavits proved that Williams was entitled to the land. Nev- 
erthcless, might not the United States hâve been deprived of the land 
by their décision in favor of Williams and their patent issued upon the 
affidavits? By the act of March 3, 1849 (chapter 108, § 3, 9 Stat. 395 ; 
Rev. St. § 441 [U. S. Comp. St. 1901, p. 352]), the Secretary of the 
Interior is charged with the supervision of the public business of the 
United States relating to the public lands; and by the act of July 4, 
1836 (chapter 352, §1,5 Stat. 107 ; Rev. St. § 453 [U. S. Comp. St. 
1901, p. 257]), the Commissioner of the General Land Office is re- 
quired to perform, under the direction of the Secretary of the Interior, 
ail executive duties appertaining to the surveying and sale of the pub- 
lic lands of the United States, or in any wise respecting such public 
lands, and also such as relate to private claims of land, and the issuing 
of patents for ail grants of land under the authority of the government. 
Applicants for the public lands are required to apply in the first in- 
stance to the register and receiver pf the local land office of the dis- 
trict in which the land is situated. ' Act May 10, 1800, c. 55, §§ 7, 8, 
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2 Stat. 75; Rev. St. §§ 2223, 2247, 2295 (U. S. Conip. St. 1901, pp. 
1362, 1371, 1398). The land to which Williams attachée! his timber- 
culture daim was public îand subject to the disposition of the L,and 
Department and within its jurisdiction. When a claim is made under 
the homestead, the pre-emption, or the timber-culture laws to a por- 
tion of the public domain that is subject to its disposition, the Land 
Department must hear the évidence offered and décide whether or not 
the claimant is qualified to acquire the lands under the terms of those 
laws, whether or not the land claimed is subj ect to the laws, and wheth- 
er or not the claimant has so complied with the requirements of those 
laws as to entitle him to the title to the land. The Land Department 
of the United States, including in that term the Secretary of the In- 
terior, the Commissioner of the General Land Office, and their sub- 
ordinate officers, constitutes a spécial tribunal vested with the judicial 
power to hear and détermine the claims of ail parties to the public 
land which it is authorized to dispose of, and to exécute its judgments 
by conveyances to the parties entitled to them. A patent to land which 
that department has the power to dispose of is both the judgment of 
that tribunal and a conveyance of the title to the land to the party 
adjudged to be entitled to it, and it is impervious to collatéral attack 
for errors of law or mistakes of fact committed in the décision of the 
case it détermines. Moore v. Robbins, 96 U. S. 530, 533, 24 L. Ed. 
848 ; United States v. Winona & St. Peter R. Co., 15 C. C. A. 96, 104, 
105, 106, and cases there cited, 67 Fed. 948, 956, 957 958 ; James v. 
Germania Iron Co., 46 C. C. A. 476, 479, 107 Fed. 597, 600. 

It is true that the United States, or any party who has the équitable 
title under it, may maintain a bill in equity to set aside such a patent 
or to déclare it to be held in trust either on account of error of law, 
fraud, or gross mistake (James v. Germania Iron Co., 107 Fed. 597, 
600, 46 C. C. A. 476, 479), but in the hands of an innocent purchaser 
for value the title tuider such a patent is impregnable, and the LTnited 
States may not maintain a bill to avoid the patent or to recover the 
title (United States v. Burlington, etc., R. Co., 98 U. S. 334, 342, 2 



o 



L. Ed. 198; United States v. California & C. Land Co., 148 U. S. 31, 
41, 13 Sup. Ct. 458, 37 L. Ed. 354; United States v. Winona & St. 
Peter R. Co., 15 C. C. A. 96, 109, 67 Fed. 948, 961 ; United States v. 
Détroit Timber & Lumber Co., 200 U. S. 321, 333, 26 Sup. Ct. 282, 
50 L. Ed. 499 ; United States v. Détroit Timber & Lumber Co., 131 
Fed. 668, 677, 67 C. C. A. 1, 10 ; Colorado Coal Co. v. United States, 
123 U. S. 307, 309, 322. 8 Sup. Ct. 131, 31 L. Ed. 182; United States 
v. Clark [C. C] 125 Fed. 774, 776). 

In June, 1903, Williams applied to the local officers of the Land 
Department to prove up his timber-culture claim. His original entry 
of March 15, 1889, was uncanceled upon the books of the Land De- 
partment. The land vi^as subject to the disposition of the officers of 
that department, and the power was vested in the local officers, and 
the duty was imposed upon them, to hear and décide the question 
whether or not Williams was entitled to a patent to the land. The 
land, the issue, and the parties were within the jurisdiction of the Land 
Department, and the first action and hearing upon the application of 
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Williams was within the jurisdiction of the register and receiver of 
the local land office. If it was error for the officers of that department 
to receive the forged affidavits in évidence and to hold that Williams' 
original entry was still effective, nevertheless those affidavits might 
hâve been used before thém to defraud the United States out of the 
land by procuring a title to Williams and then causing this title to 
be conveyed to an innocent purchaser. The défendant, therefore, can- 
not escape punishment on the ground that the affidavits were incapable 
of use before the officers of the Land Department to defraud the Unit- 
ed States. The argument that one who by false affidavits deceives 
a judicial officer and induces him to render an erroneous judgment 
ought to escape the punishment prescribed for such deceit because 
he also induces the officer by means of those affidavits to commit an 
error of law in their réception and in his rendition of judgment upon 
them does not appeal to the reason with persuasive force. 

And right hère is the answer to some other objections of counsel for 
the défendant. Under the acts of Congress and the rules of the Land 
Department, a notice of the making of final proof under a timber-cul- 
ture claim was required to be published 30 days, and proof by affidavit 
might be taken at the time specified in the notice or at any time with- 
in 10 days thereafter. Act March 3, 1879, c. 192, 20 Stat. 472 (U. S. 
Comp. St. 1901, p. 1392) ; Act March 2, 1889, c. 381, § 7, 25 Stat. 855 
(U. S. Comp. St. 1901, p. 1393) ; Rev. St. § 2294- (U. S. Comp. St. 1901, 
p. 1396) ; Circular General Land Office of January 25, 1904, pp. 74 
to 77. The published notice given in Williams' case specified July 
18, 1903, as the time for taking the proof, and the forged affidavit of 
Ridpath which was feCeived and approved by the register and receiver 
as part of Williams' proof purported to havé been sworn to on Sep- 
tember 12, 1903. The receipt in évidence and the submission to the 
jury of this affidavit is specified as error on the ground that it was 
not taken in time and was a nuUity. The affidavit appeared on its face 
to hâve been taken 46 days after the time fixed for its taking by the 
statute and the rules of the department, but the parties to any litiga- 
tion may, by express déclaration or by silent acquiescence, waive ob- 
jections to the time and to the method of procuring évidence therein; 
and after the publication of the notice in Williams' case the only par- 
ties to the proceeding before the officers of the Land Department were 
the United States, the vendor of the land in question which was présent 
by those officers, and the purchaser, Williams. It may be that their 
waiver of objections to the Ridpath affidavit on account of the apparent 
time of its taking would hâve been unavailing against a third party 
who had fastened a légal or équitable claim upon the land. But there 
is no évidence that there was any such party, and the Ridpath affidavit 
was offered in proof by the défendant for Williams and was received 
and acted upon without objection by the United States. Is every dé- 
ponent who testifies falsely in a déposition taken without adéquate 
notice or out of time after notice, and every one who knowingly puts 
in évidence a forged déposition which appears to be so taken, exempt 
from prosecution for perjury or for presenting a forged déposition be- 
cause the déposition might hâve been excluded on the objection of 
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some party for an apparent irregularity. in the time or manner of tak- 
ing? The answer seems to be évident. Van Steenbergh v. Kortz, 10 
johns. (N. Y.) 167, 169 ; Montgomery v. State, 10 Ohio, 220 ; Cham- 
berlain V. People, 23 N. Y. 85, 80 Am. Dec. 255 ; Pratt v. Price, 11 
Wend. (N. Y.) 128. This is not a prosecution for perjury, or for 
forgery, or for uttering a forged instrument. The count now under 
considération charges the commission of the offense created by sec- 
tion 5418 of transmitting the false or forged Ridpath affidavit to an 
officer of the United States knowing the same to be false and forged 
for the purpose of defrauding the government. The offense i>s statu- 
tory, but it is akin to the uttering of forged instruments. Established 
rules of law applicable to cases of this nature are that, where the in- 
strument or affidavit is so palpably and absolutely invalid that it cannot 
under any circumstances inflict loss or injury, the charge of the of- 
fense cannot be sustained, but if under any contingency the forged m- 
strument may be prejudicial, it is sufficient to form the basis of a con- 
viction (State V. Briggs, 34 Vt. 501, 502; Dunn v. People, 4 Colo. 
126 ; 1 Wharton's Criminal Law, § 680 ; Van Sickel v. People, 29 
Mich. 61, 63) ; ■ and that, if the instrument or affidavit is apparently 
valid on its face, it is sufficient upon which to base a conviction of the 
offense, although collatéral or extrinsic facts may exist that would ren- 
der it void if genuine (State v. Hilton, 35 Kan. 339, 348, 11 Pac. 164 ; 
Wharton's Criminal Law, § 1093; People v. Rathbun, 31 Wend. [N. 
Y.] 509, 520 ; State v. Johnson & Johnson, 26 lowa, 407, 418, 96 Am. 
Dec. 158; State v. Pierce, 8 lowa, 231, 235). In State v. Hilton an 
officiai proof of death -\vhich consisted of the affidavit of a physician 
and an affidavit of the défendant that the deceased died on May 2, 
1885, and the affidavit of the undertaker and the certificate of the cler- 
;gyman that bis funeral and burial were on March 4, 1885, was for- 
warded to the Insurance company. Thèse affidavits and this certificate 
were upon a single pièce of paper, or were attached together so that 
they constituted a single entity. They were sent to the insiirance com- 
pany but it discovered the discrepancy of the dates and did not pay 
the alleged loss. , The défendant was convicted of forging the under- 
taker's affidavit and the clergyman's certificate, and his counsel in- 
sisted that thèse instruments were not subjects of forgery because the 
fact clearly appeared frpm the affidavits of the physician and the de- 
fendant, which were attached to them, that they could not be true. 
The court, however, overruled this contention, and held that the un- 
dertaker's affidavit and the clergyman's certificate must each be con- 
sidered by itself ; that, so considered, each of them formed a sound 
basis for a charge of forgery, although the extrinsic facts which pre- 
vented them from deceiving the Insurance company and accomplishing 
their purpose appeared in the other portions of the proofs which were 
attached to them. The affidavit of Ridpath was valid on its face, and 
it was only by the collatéral and extrinsic facts that the notice had 
l)een published and that it had specified July 18, 1903, as the time for 
taking the proof, that the objection to it, could be made to appear. 

If the Ridpath' affidavit had been genuine it would hâve been valid. 
It purported to bave been taken before an officer authorized to admin- 
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ister the oath, it contained proof of the cultivation of Williams' land, 
and any false swearing in it to a material matter was declared to be 
perjury by the act of May 36, 1890, c. 355, 26 Stat. 121 _(U. S. Comp. 
St. 1901, p. 1396). There were contingencies in which it might hâve 
inflicted in jury upon the United States, the contingency that it should 
be used, as it undoubtedly might hâve been, to induce the register and 
receiver to give a new notice and opportunity to take testimony in Wil- 
Hams' case and that false testimony should then be presented, and the 
contingency which actually arose that the objection to the affidavit be- 
causeit appeared to hâve been taken too late should be waived by the 
government, and its officers should receive and approve the proof 
which the affidavit aided to présent. 

It is contended that the affidavit of Williams which was altered by 
the défendant and sent to the officers was both incompétent and insuffi- 
cient to sustain either charge based upon it, because the statutes and 
the régulations of the departmeht requiréd that it should be supported 
by the testimony of two credibile witnesses and the affidavit of only 
one witness was takeil within the 10 days after the time specified in 
the notice. Counsel further insist that none of the affidavits was either 
compétent or sufScient to base any charge in the indictment upon, 
because no proof was made before the officers of the Land Depart- 
ment that the failure of Williams to make his proof within the 13 
years arose from ignorance, accident, or mistake. Section 2457, Rev. 
St. (U. S. Comp. St. 1901, p. 1530). In support of thèse objections 
they cite cases in which instruments absolutely and palpably void on 
their faces, like deeds and wills which hâve but one witness when the 
law renders them void unless they hâve more, hâve been held not to 
be subjects of forgery. Pearson v. Commonwealth, 117 Ky. 731, 78 
S. W. 1138; Moffit's Case, 3 East's P. C. 954. But each of the affi- 
davits in this case was apparently valid on its face, effectuai to aid 
in proving the case and susceptible of use with otlier proof to defraud 
the United States of the land ; and it is not necessary to a conviction. 
for perjury, or for uttering a forgery, or for presenting a forged af- 
fidavit to an officer to defraud the United States, that the false swear- 
ing, the forgery uttered, or the forged affidavit tranSmitted should be 
sufficient in itself, without other évidence or acts to sustain the issue 
in controversy, or to accomplish the purpose of the offense. It is 
enoùgh that it may be under some contingency aid to bring about that 
resuit. State v. Davton, 23 N. J. Law, 49, ,53 Am. Dec. 270; Wood 
V. People, 59 N. Y. 117; State v. Flagg, 27 Ind. 24; State v. Molier, 
12 N. C. 263. 

Moreover, the essence of ail the offens.es charged against the défend- 
ant in the second, fifth, and seventh counts of the indictment was the 
use of the affidavits known by him to contain frsiudulent statements 
made to defraud the United States of the land. He transmitted thèse 
affidavits to the officers, and secured the receiver's final receipt for the 
land by means of them. . He thereby represented to the United States 
that they were lawfully taken, compétent and sufficient to warrant the 
action which he induced the officers to take thereon, and it would 
seem that he is thereby estopped from denying that they were so. In- 
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graham v. United States, 155 U. S. 434, 437, 15 Sup. Ct. 148, 39 L. 
Ed. 213 ; National Loan & Investment Co. v. Rockland Co., 36 C. C. 
A. 370, 372, 94 Fed. 335, 337. 

This case has been treated thus far upon the theory that the proposi- 
tion that the entry of Williams expired 13 years from its date, and that 
it was error for the offîcers of the local land office to receive, consider, 
or approve thereafter proof that Williams had complied with the stat- 
utes in every other respect, except the time of his présentation of his 
proof, was sound. But in the authorities cited by counsel for the de- 
fendant that proposition was neither considered nor decided. The 
question there considered was the conflicting claims of entrymen who 
had abandoned their entries years before the United States made grants 
to railway companies, and the claims of the beneficiaries of those grants. 
The gênerai rule, repeatedly announced by the Suprême Court and 
followed by the Land Department, is that an entry of public land un- 
der the laws of the United States segregates it from the public domain, 
brings it within the exceptions of the railroad land grants, appropri- 
âtes it to private use, and withdraws it from subséquent entry or ac- 
quisition until the prier entry is officially canceled and removed. Bar- 
don V. Northern Pacific Railroad Co., 145 U. S. 535, 12 Sup. Ct. 856, 
36 L. Ed. 806 ; Wilcox v. McConnell, 13 Pet. 498, 513, 10 L. Ed. 264 ; 
Witherspoon v. Duncan, 4 Wall. 210, 218, 18 L. Ed. 339; Carroll 
V. Safïord, 3 How. 441, 11 L. Ed. 671 ; Kansas, Pacific Railroad Co. 
V. Dunmeyer, 113 U. S. 629. 5 Sup. Ct. 566, 28 L. Ed. 1122; Hastings 
& Dakota R. R. Co. v. Whîtney, 132 U. S. 357, 10 Sup. Ct. 112, 33 
L. Ed. 363 ; Whitney v. Taylor, 158 U. S. 85, 15 Sup. Ct. 796. 39 
L. Ed. 906; Mcintyre v. Roeschlaub (C. C.) 37 Fed. 656; Hartman 
V. Warren, 22 C. C. A. 30, 33, 76 Fed. 157, 160; James v. Germania 
Iron Co., 107 Fed. 597, 603, 46 C. C. A. 476, 482 ; Railroad Company 
V. Porseth, 3 Land Dec. Dep. Int. 446, 447; Railroad Company v. 
Leech, Id. 506; Hollants v. Sullivan, 5 Land Dec. Dep. Int. 115, 118; 
In re Milne, 14 Land Dec. Dep. Int. 242. The décisions in Northern 
Pacific Railway Company v. De Lacey, 174 U. S. 622, 19 Sup. Ct. 
791, 43 L. Ed. 1111, and Oregon & C. R. Co. v. United States, 189 
U. S. 103, 23 Sup. Ct. 673, 47 L. Ed. 726, treat of cases the peculiar 
facts in which the Suprême Court takes great pains to show excepted 
them from this gênerai rule. If the question treated in the authorities 
just cited had been presented to the officers of the Land Department, 
it would be somewhat difficult to hold that it would hâve been error 
for them to hâve decided according to the gênerai rule which prevails 
in the courts and in the Land Department. But that issue was not 
before them. No grantee of the United States, no rival claimant, de- 
manded Williams' land. The United States had offered to sell it to 
him in considération that he would cultivate trees upon it for 8 years, 
and had given him 5 years thereafter to prove that he had donc so. 
WilHams had entered the land, and, according to the affidavits pre- 
sented to the officers, had accepted the offer and cultivated the trees. 
The proof presented to them established the fact that he had complied 
with the terms of the sale in every respect except that he had not prov- 
ed his compliance until about 18 months after the expiration of the 5 
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years. Time is not ordinarily of the essence of a contract for the sale 
of land which has been substantially performed unless madè so by the 
express terms of the agreement. There was no provision of the statute 
or of the contract under it to the efïect that a failure to make the proof 
within the 5 years should forfeit the claim or the right of the entry- 
man. On the other hand, the statute provided simply that he should 
receive a patent if he made the proof within the 5 years; and that if 
at any time before the patent issued, whether before or after the ex- 
piration of the years, he failed to comply with the terms of the law, 
the land should be subject to entry again after notice to him and after 
a détermination of the rights of the parties as in other contested cases. 
Chapter 190, §§ 2, 3, 30 Stat. 114. Why did the statute require a no- 
tice to the entryman and a décision of his rights after as vvell as before 
the expiration of the 13 years? The rational, if not the unavoidable, 
answer is, because his entry and his cultivation of the trees for 8 years 
gave him the right to the patent, at least as against the vendor, the 
United States, under the familiar rule that time is not ordinarily the 
essence of a contract under such circumstances. 

Where a grant has been made to a railroad company on the express 
condition that it shall construct, equip, furnish, and complète its entire 
road by a time certain, and it complètes it after that time, its grant is 
not lost by the expiration of the time before the subséquent comple- 
tion of the railroad. St. Paul & Pacific R. R. Co. v. Northern Pacific 
R. R. Co., 139 U. S. 1, 11 Sup. et. 389, 35 L- Ed. 77; Schulenberg 
V. Harriman. 31 Wall. 44, 63, 83 L. Ed. 551 ; United States v. South- 
ern Pacific Ry. Co., 146 U. S. 570, 606, 13 Sup. Ct. 153, 36 L. Ed. 
1091 ; Farnsworth v. Minnesota & Pacific R. R. Co., 93 U. S. 49, 67, 
83 L. Ed. 530 ; United States v. Northern Pacific R. R. Co., 177 U. 
S. 435, 440, 30 Sup. Ct. 706, 44 L,. Ed. 836 ; United States v. Northern 
Pacific Railroad Co., 37 C. C. A. 390, 304, 95 Eed. 864, 878. And no 
sound reason occurs to us why such a forfeiture should be inflicted 
upon an entryman under the timber-culture act who has for 8 years 
cultivated the trees upon the prairie and substantially complied with 
the requirements of the statute. It is, and it ought to be, the rule and 
practice of the Land Department that when a default is cured by an 
entryman before notice of contest, or notice that any other party claims 
or desires to enter the land, his entry stands. Heptner v. McCartney, 
11 Land Dec. Dep. Int. 400 ; Thompson v. Bartholet, 18 Land Dec. 
Dep. Int. 96 ; Boulware v. Scott, 3 Land Dec. Dep. Int. 363 ; Stan- 
ton V. Howell, 9 Land Dec. Dep. Int. 644; Sewell v. Rockafeller, 10 
Land Dec. Dep. Int. 333; Meads v. Geiger, 16 Land Dec. Dep. Int. 366. 
It was, and it ought to be, the practice of the Land Department for the 
local officers to receive, consider, and act upon the final proof of tim- 
ber-culture claims after the expiration of the 13 years. Morris Collar 
Case, 13 Land Dec. Dep. Int. 339 ; Pattin v. Smith, 31 Land Dec. 
Dep. Int. 315 ; Timpson v. Longnecker, 33 Land Dec. Dep. Int. 59 ; 
Zickler v. Chambers, 33 Land Dec. Dep. Int. 308 ; Carter v. David- 
son, 34 Land Dec. Dep. Int. 388, 391. 

Whether or not, after the considération and approval of the proof 
by the local officers, the case should be referred to the équitable board 
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of adjudication under sections 2450 to 2457 (U. S. Comp. St. 1901, pp. 
1518--1526), before, the patent issues is immaterial in tliis case, because 
décisions sustaining entries alone may be submitted to that board 
(Hawley v. Diller, 178 U. S. 476, 478, 20 Sup. Ct. 986, 44 L. Ed. 1157), 
and in order to get the case before the board the proof of the entry- 
man must be taken by the local ofHcers, considered, and sustained. 
Our conclusion is that it is not error for the officers of the local land 
office after the expiration of 13 years from the date of a timber-culture 
entry to receive, consider, and approve compétent évidence that the en- 
tryman complied with the terms of the statutes in every respect ex- 
cept the making of his proof within the 13 years, and in view of this 
conclusion also the false affidavits were clearly capable of being used to 
defraud the United States. 

Counsel argue that there was a fatal variance between the averments 
in the third and fifth counts of the indictment and the proof, but the 
record fails to sustain their position. The indictment set forth the 
words interlined in the afîidavit of Williams, and that affidavit as it 
read after the interlineation. The proof was that the défendant made 
the interlineation charged in the indictment. and that he made others 
not there charged, and that the modified affidavit was as set forth in 
the indictment. The fact that the government proved interlineations 
that it did not plead constituted no variance, in view of the fact that 
its proof of the interlineation charged, and of the changed aËBdavit 
corresponded with its averments. 

There was no error in the trial of this case, and the judgment below 
is afïirmed. 



MISSOURI- AMEEICAN ELECTRIC CO. T. HAJMILTON-BROWN 
SHOE CO. et al. 

(Circuit Court of Appeals, Eightli Circuit November 16, 190S.) 

No. 2,817. 

L Bankbuptcy (§ 463*) — ^Tkial— Evidence Offered shotjld bb Taken and 

RECOKDED ThOUGH HELD INADMISSIBLE— EXCEPTION. 

It Is the duty of examiners, masters, référées, and the court taking 
évidence in controversies in bankruptcy, in the absence of a jury, to 
take, record, and, in case of an appeal, to return to the revievving 
court, ail the évidence offered by either party, that which they hold to 
be incompétent or immaterial as well as th.T-t which they deem compétent 
and relevant, to the end that If the appeliate court is of the opinion 
that évidence rejected should bave been received it may consider it, ren- 
der a final decree, and thus conclude the litigation without remanding 
the suit to procure the rejected évidence. 

From this ruie évidence plainly privileged, the testimony of a privi- 
leged witness, and évidence which clearly and afiirmatively appears to 
be so incompétent, irrelevant, or immaterial that it would be an abuse of 
the process or power of the court to compel its production or permit 
its introduction, are excepted. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 463.*] 
2. Tkial (§ 877*)— It is Erkoe to Close Hearing Befobb Losing Paett 

HA s CONCLUDED THE OfFEB OF HiS EVIDENCE. 

It Is error for a court on a hearing of a controversy in which it is 
taking the testimony to refuse to take or to consider évidence which 

•For other cases see same toplc & { nvmbeb In Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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the losing pnrty désires to offer, aud to close the Iiearing before sueh 
évidence is preseuted to the court so that It can consider It and déterminé 
Its admissibility. 

[Ea. Note. — For otlier cases, see Trial, Cent. Dig. § 887; Dec. Dig. { 
377.*] ,„ 

3. Accord and Satisfaction (§ 7*)— -Considération— Release of Entibe 

DïïBT FOB PABT PAY.MKNT VOID. 

The relejise, of an entire debt for a sum certain upon the payment 
of a part of the anionut due is without considération and void. 

[Ed. Note. — For other ca.ses, see Accord and Satisfaction, Cent. Dig. 
f 46; Dec. Dig. § 7.*] 

4. AcicoBD AND Satisfaction (§ 5*)'— Considération— Kelease for Part 
Payment in Things Différent from Tiiat Due Valid. 

A release of an entire debt in considération of the payment of articles 
différent from the tbiiig due according to the terms of the eontraet, 
although those articles are of much less value than the thing due, is 
valid, because the légal presumption is that the articles had a spécial 
value to the récipient, and the transaction is an accord aud satisfaction. 

[Ed. Note. — For other cases, see Accord and Satisfaction, Cent. Dig, 
§§ 40, 41 ; Dec. Dig. § 5.*] 

5. Assiqnments for Bbnefit op Okeditobs (§§ 4, 9*) — "General AssraN- 

MENT for Creditobs"— Tbansfbb of Title and Conïbol op Substan- 

TIALLY ALL PaorERTY OP DEBTOR EiSSENTIAL TO. 

A transfer of the title to and the possession and control of substan- 
tially ail the property of a debtor to an assignée in trust to couvert it 
Into money and disti;ibute it among the creditors of an assigner is 
essential to constitute a gênerai assignment for the benetit of creditors 
under section 3a (4) of the bankruptey law (Act July 1, 1898, c. 541, 30 
Stat. 546 [U. S. Oomp. St. 1901, p. 34221). 

A debtor conveyed about three-fourths of its property and the pro- 
ceeds of any sale it should make of the other fourth, which consisted 
of real estate of which the assignor retained the possession and the 
right of use, control, and disposition, to its principal ereditor, in con- 
sidération of the latter's dischargê of the debtor's obligation to it and 
of the creditor's agreenient to pay ail the other obligations of the debtor 
out of the proceeds of the property conveyed. 

Held: The coiiveyance was not a gênerai assignment for the benetit 
of creditors, because it did not transfer substantially ail the. property of 
the debtor, because the title, control, and power of disposition of the 
real estate remained in the assignor, because tlie assignor did not intend 
the instrument as a gênerai assignment, and because its légal etïect 
was not that of a gênerai assignment but that of a sale of the property 
described in it to the assignée in considération of its release of the 
debtor and of its eontraet to pay the debtor's other debts out of the 
Ijroceeds of tlie property conveyed. 

[Ed. Note. — For otlier cases, see Assignments for Beneflt of Creditors, 
Cent. Dig. §§ 1, 3, 11 ; Dec. Dig. §§ 4, 9.* 

For other définitions, see AVords and Phrases, vol. 4, pp. 30,')2-30ô4.] 
•j. Assignments for Benefit of Creditous (§ 6*)— "General AssiGNiiENT"— 

CONVEYANCE DlHECTLY TO CREDITOR IS NOT, 

A conveyance of bis property by a debtor directly to bis créditer 
or creditors for tlieir beneflt does not constitute a gênerai assignment for 
the benefit of creditors, because it raises no trust. 

[Ed. Note. — For other cases, see Assignments for Beneflt ot Creditors, 
Cent. Dig. § 5; Dec. Dig. § 6.*] 

(Syllabus by the Court.) 

Appeal from tlie District Court of the United States for the Eastern 
District of Missouri. 

•For other cases see sarae topic & § number in Dec. & Am. Dlgs. 1907 to date, fe'îlep'r Indexes 
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W. R. Spooner (Joseph Barton, on tlie brief), for appellant. 
Benjamin Schnurmacher (Harvey L. Christie and P. Taylor Bryan, 
on the brief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
W. H. MUNGER, District Judge. 

SANBORN, Circuit Judge. This is an appeal from an adjudication 
in bankruptcy of the Missouri-American Electric Company, a corpora- 
tion of the State of Missouri, upon a creditors' pétition filed February 

16, 1907, upon the grounds (1) tliaton October 7, 1906, tlie corporation, 
while insolvent, made a gei-ieral assignment of ail its property to the 
American Electric Company, a corporation of the state of New Jer- 
sey, and (2) that on October 17, 1906, the Missouri Company, while 
insolvent, paid to the American Company, one of its creditors, $18,000, 
with intent to prefer the latter to its otlier creditors, and that the latter 
Company at that time had reasonable cause to believe that it was in- 
tended to give it a préférence over other creditors similarly situated 
by this payment. There was no évidence of any payment of $18,000 
or any like sum to the American Company within four months of the 
filing of the pétition, except the transfer of the money and property 
which was subject to the written instruments executed on October 

17, 1906, which the appellees insist constitute a gênerai assignment 
for the benefit of the creditors of the Missouri Company under section 
SaCé) of the bankruptcy law of 1898 (Act Jnly 1. 1898, c. 541, 30 Stat. 
546 [U. S. Comp. St. 1901, p. 34SS]). The décision of the merits 
of the case turns upon the légal efïect of those writings. The charges 
of the commission of the acts of bankruptcy were denied by the Mis- 
souri Company, the issues were tried by the district court, évidence 
which fills more than 300 pages of the printed transcript was adduced, 
the court closed the hearing while the Missouri Company was still 
introducing its évidence in défense and before it had rested, that Com- 
pany excepted to this prématuré closing of the case, and the court 
rendered a decree adjudging it a bankrupt. 

The refusai of the court to hear and record the testimony which the 
défendant below was introducing before it, its prématuré closure of 
the case, and its décision of it against the défendant in the absence of 
the évidence it was seeking to introduce, was undoubtedly erroneous. 
A proceeding in bankruptcy is a proceeding in equity, and it is the 
duty of examiners, masters, référées, and the court, when taking évi- 
dence in controversies therein in the absence of a jury, to take, record, 
and, in case of an appeal, to return to the reviewing court, ail the évi- 
dence offered by either party, that which they hold to be incompétent 
or immaterial as well as that which they deem compétent and relevant, 
to the end that, if the appellate court is of the opinion that évidence 
rejected should hâve been received, it may consider it, render a final 
decree, and thus conclude the litigation without remanding the suit 
to procure the rejected évidence. From this rule évidence plainly priv- 
ileged, the testimony of privileged witnesses, and évidence which clearly 
and affirmatively appears to be so incompétent, irrelevant, and imma- 
terial that it would be an abuse of the process or power of the court 
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to compel its production or permit its introduction, are excepted. The 
évidence which the Missouri Company was seeking to introduce when 
the court closed the case did not f ail under this exception, and it should 
hâve been t.aken and recorded. First National Bank v. Abbott (filed 
Nôvember 24, 1908) 165 Fed.'852; Dowagiac Mfg. Co. v. Lochren, 
74 C. C. A. 341, 343, 344, 143 Fed. 211, 213, 214; Blease v. Garling- 
ton, 92 U. S. 1, 7, 8, 23 h. Ed. 521; In re De Gottardi (D. C.) 114 
Fed. 328, 342 ; Dressel v. North State Lumber Co. (D. C.) 119 Fed. 
531 ; In re Romine (D. C.) 138 Fed. 837, 839. 

Moreover, the court could not hâve known what other évidence, 
which the défendant had not then presented, it might désire to offer 
before it rested its case, and it was plain error to close the hearing and 
décide the case against it before it had offered ail its évidence. Some- 
times whert a party to a controversy, in whose favor the court perceives 
that it must décide, has made plenary proof of his case, the record con- 
-clusively proves that he has suffered no préjudice, and hence no re- 
versai foilows from a refusai to take and hear cumulative évidence 
•on his behalf. But when a court refuses to take and to consider évi- 
dence which the losing party desires to ofïer before that évidence has 
been presented to it so that it can détermine the question of its admis- 
sibility, the presumption th^t error produces préjudice necessarily pre- 
vails. 

The petitioning creditors, however, were not prevented from intro- 
ducing their évidence. They made no objection and took no excep- 
tion to the prématuré close of the trial, and we turn to the évidence 
which was actually introduced to ascertain whether or not the decree 
of the district court is sustained by the compétent and relevant évi- 
dence retumed in the record. Blease v. Garlington, 92 U. S. 1, 8, 23 
L. Ed. 521 ; First National Bank v. Abbott (filed Nôvember 24, 1908) 
165 Fed. 852. A careful examination and analysis of the évidence 
convinces that it established thèse facts beyond reasonable question: 
On October 17, 1906, the Missouri Company owned a lot in St. Louis 
which was worth about $18,000 and was subject to a trust deed to se- 
cure the payment of $10,000. It had other assets which were worth 
not less than $20,000, so that its property was of the value of about 
$28,0Q0 above the incumbrances upon it. It was indebted to the Amer- 
ican Electric Company, a corporation of New Jersey, in the sum of 
$139,018.36. While the aggregate amount of its other debts is not 
well shown, and the burden was upon the petitioning creditors to prove 
it, their counsel assume in their brief, and this assumption is in accord 
with the évidence upon the subject, that this aggregate was less than 
the value of the property of the company, so that, aside from its debt 
to the American Company, it had property sufficient to pay its debts. 
In this condition of its affairs the Missouri Company on October 17, 
1906, in considération of the release and satisfaction of its debt to the 
American Company, its largest creditor, and of the agreement of that 
creditor to pay its other debts out of the proceeds of the property 
which it assigned, conveyed to the American Company its bills and 
accounts receivable, its choses in action, and the proceeds of sales made 
or to be made of its real estate, plant, machinery, stock, chattels, rights, 
and franchises; and the American Company, in considération of that 



MISSOUKI-AMERICAN ELEC. CO. V. HAMILTON-BKOWN SHOE CO. 287 

conveyance, executed and delivered to the Missouri Company a writ- 
ten satisfaction and discharge of the latter's debt to it. If thèse writ- 
ings had the légal effect which they purported to hâve, they reduced 
the indebtedness of the Missouri Company $139,018.36, transformed 
it from an insolvent to a solvent corporation, and left ail its property 
and ail the proceeds of its property still available for the discharge of 
its debts to other creditors. But counsel for the petitioning creditors 
insist that the debt to the American Company was not discharged, be- 
cause the release of an entire debt for a sum certain in considération 
of the payment of a part of it is without légal considération and the 
creditor may still sue and recover the residue. Pire Insurance Ass'n 
V. Wickham, 141 U. S. 564, 12 Sup. Ct. 84, 35 L. Ed. 860; Bostwick 
V. United States, 94 U. S. 53, 24 h- Ed. 65, The rule invoked is in- 
disputable, but it applies only when the part payment is made in the 
same médium called for by the obligation, as in money if money is 
due, in corn if corn is due, by the terms of the agreement. 

Where articles other than that for which a contract provides are 
paid and received in satisfaction of it, they constitute a sufficient con- 
sidération for its discharge, although they are of much less value than 
that due, and this because the légal presumption obtains that they had 
a spécial value to the récipient. Such a transaction is necessarily an 
accord and satisfaction, and a release of an obligation founded upon 
it is valid. Pinnel's Case, 5 Coke, 117, where the law was thus stated : 

"And it was resolved by the wliole court that payment of a lesser sum on the 
day in satisfaction of a gi'eater cannot be any satisfaction for the wliole, be- 
cause it appears to tlie judges that by no possibility a lesser sum eau be a satis- 
faction to the plaintiff for a greater sum. But the jjift of a horse, a hawli, or 
robe, etc., might be more bénéficiai to the plaintiff than the money in respect 
of some circumstances, or otherwise the plaintiff would not hâve accepted it in 
satisfaction." 

Very v. Levy, 54 U. S. 345, 359, 14 L. Ed. 173 ; City of San Juan 
V. St. John's Gas Co., 195 U. S. 510, 531, 25 Sup. Ct. 108, 49 L,. Ed. 
299; Neal v. Handlev, 116 111. 418, 6 N. E. 45, 56 Am. Rep. 784; 
Dimmick v. Sexton, 125 Pa. 334, 17 Atl. 345 ; Bull v. Bull, 43 Conn. 
455. The assignment of October 17, 1906, conveyed not only the 
proceeds of sales of certain property of the Missouri Company made 
and to be made, but also ail accounts and bills receivable and rights 
or choses in action belonging to the Missouri Company, and ail books, 
papers, documents, and writings of that company pertaining thereto. 
Thus it brought the transaction far within the lattcr rule, and the 
debt of the Missouri Company to the American Company was dis- 
charged by the release given in considération of this conveyance. The 
transaction evidenced by the assignment and the release, therefore, 
did not hâve the efïect to prefer, nor did it évidence any intention of 
the debtor to prefer, the American Company to its other creditors, but 
it had the opposite effect and evidenced the contrary intention. It 
preferred the other creditors of the American Company. 

Was the assignment of October 17, 1906, a gênerai assignment for 
the benefit of the creditors of the Missouri Company within the mean- 
ing of section 3a(4) of the bankruptcy act of 1898 and hence an act 
of bankruptcy? A gênerai assignment conveys ail or substantially ail 
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the property of the debtor, while an assignaient which conveys but 
a portion of it is a partial assignaient, and not a gênerai assignment. 
United States v. Hooe, 3 Cranch, 73, 90, 2 L. Ed. 370 ; Bock v. Per- 
kins, 139 U. S. 628, 641, 11 Sup. Ct. 677, 35 L. Ed. 314; United States 
V. Howland, 4 Wheat. 108, 114, 4 L. Ed. 526; United States v. Lang- 
ton, 26 Fed.'Cas. 862, 864, No. 15,560; United States v." Clark, 25 
Fed. Cas. 447, 451, No. 14,807; Mussey v. Noyés, 26 Vt. 462, 474, 
475. This assignment did not convey the real estate of the assigner, 
which was aboiit one-fourth of its property in value after the amount 
of the incumbrance upon the real estate had been deducted from its 
total value. It is true that the assignment transferred the proceeds 
of any sale of this real estate that had been made, or that should be 
made, but none had been made, and the Missouri Company retained 
the absolute possession, use, control, and power of disposition of it. 
Notwithstanding the assignment the assigner retained the right and 
the power to use, to rent, and never to sell the real estate. An abso- 
lute transfer by a debtor of both the légal and the équitable titles to 
the assignée in trust for his creditors, so that the grantor retains no 
control of its use and no power to dispose of it, is indispensable to 
a valid assignment of such property for the benefit of creditors. Sand- 
meyer v. Dakota Pire & Marine Ins. Co., 2 S. D. 346, 352, 50 N. W. 
353, and cases there cited; Smith & Keating Imp. Co. v. Thurman, 
29 Mo. App. 186, 191. The conveyance hère in question made no such 
transfer of the real estate of the debtor. 

A gênerai assignment for the benefit of creditors is ordinarily a 
conveyance by a debtor without considération from the grantee of 
substantially ail his property to a party in trust to collect the amounts 
owing to him, to sell and convey the property, to distribute the pro- 
ceeds of ail the property among his creditors, and to return the sur- 
plus, if any, to the debtor. A conveyance of his property by a debtor 
directly to his creditor, or to his creditors, for their benefit, is not a 
gênerai assignment for the benefit of creditors because it raises no 
trust. Mussey v. Noyés, 26 Vt. 462, 474, 475 ; Anniston Iron & Sup- 
ply Co. V. Anniston Rolling Mill Co. (D. C.) 125 Fed. 974. This 
conveyance is an assignment by a debtor to its largest creditor in pay- 
ment of the latter's debt of a part of the debtor's property in consid- 
ération of the release of its debt by this creditor and of the latter's 
agreement to pay ail other creditors of the grantor ont of the pro- 
ceeds of the property assigned. The apparent purpose and effect of 
it is a sale of the remainder of the part of the debtor's property de- 
scribed'in the assignment after ail its other debts hâve been paid out 
of it to the debtor's chief creditor in considération of the latter's re- 
lease and discharge of its claim against the debtor. The controlling 
rule for the interprétation of written instruments is that the inten- 
tion of the parties should be adduced from them and given effect. 
Bock V. Perkins, 139 U. S. 628, 635, 11 Sup. Ct. 677, 35 L. Ed. 314. 
In the courts of the state of Missouri, of the state under vi^hose laws 
the grantor in this conveyance was organized and in which its real 
estate and its place of business were situated, it is an established rule 
of construction that no instrument shall be held to constitute an as- 
signment for the benefit of creditors unless it clearly appears either 
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that the grantor intended that it shoùld so operate or that such was 
ifs necessary légal effect. Dry Goods Co. v. Grocer Co., 68 Mo. App. 
290, 295 ; Haase v. Distilling Co., 64 Mo. App. 131, 135 ; Hargadine 
V. Henderson, 97 Mo. 375, 387, 11 S. W. 218 ; Jaffrey v. Mathews, 
130 Mo. 317, 328, 25 S. W. 187; Brookshier v. Mutual Fire Ins. Co., 
91 Mo. App. 599, 605. 

In Becker v. Rardin, 107 Mo. 111, 117, 17 S. W. 892, a debtor had 
conveyed to one of his creditors his stock of goods, the créditer had 
satisfied his claim, and had agreed to pay the claims of certain other 
creditors in considération of that conveyance. The parties further 
agreed in the instrument of conveyance that the goods should be in- 
voiced, a part at first cost and a part at their then cash value, that, if 
the invoice value proved to be less than the aggregate amount agreed 
to be paid by the grantee to the creditors named therein the debtor 
would assign accounts receivable sufficient in amount to make up that 
aggregate, and that if the invoice value should prove to be more than 
that aggregate, then the balance above that amount should be paid to 
a third party for the benefît of other parties not named in the instru- 
ment. The Suprême Court of Missouri held that the conveyance did 
not constitute a voluntary assignment for the benefit of creditors. 

Because the assignment of October 17, 1906, did not convey sub- 
stantially ail but only a portion of the property of the Missouri Com- 
pany, because it did not transfer the title to its real estate to the as- 
signée, but left the real estate, its use, control, and power of disposi- 
tion in the grantor, because it was the intention of the grantor when it 
made the instrument to sell the remainder of a part of its property 
after its other debts had been paid out of the proceeds of that part 
to its chief creditor in considération of a discharge of its obligation 
to it, and it was not its purpose, nor was it the légal effect of the as- 
signment of October 17, 1906, to make a gênerai, assignment of the 
property of the debtor for the benefit of its creditors, our conclusion 
is that that instrument was not such an assignment and its exécution 
was not an act of bankruptcy. The resuit is that the creditors failed 
to establish the averments of acts of bankruptcy contained in their 
pétition, and the adjudication in bankruptcy must be reversed, and the 
case must be remanded to the court below with directions to dismiss 
the pétition. 

It is so ordered. 



DETROIT UNITED RY. v. NICHOLS. 

(Circuit Court of Appeals, Sixth Circuit November 20, 1908.) 

No. 1,815. 

1. Street Raileoads (| 74*) — Regulatioît and Opekatioit — Injuey to Peu- 
SONS on TaACK — Oruinanck Regui.atinq Speed. 

An ordinance requiring street cars to slacken speed to a rate not ex- 
ceedlng tliree miles per liour when approaching any other car, "when such 
car has stopped or Is about to stop to permit passengers to get on or off," 
does not apply In an action to recover for an Injury to a passenger by be- 

•For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
165 P.— 19 
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.' Ing struck' by a car after allghtlng ifrom ariother when the lattèr had 
started and mpved a djlstanee of nearly a block before the accident oo- 
curred., 

[Ed, Note. — For other cases, see Street Eaûroads, Cent Dig. § 154 ; Dec. 
Dlg. 8 74.*] 

2. Tbial ' (§ 420*)— WaiVer of Ebroe— Riiling on Demueree to Evidence- 

Introduction OF Evidence. 

In the fédéral courts the Irittoductlon 6f évidence by a défendant after 
a motion for a peremptory charge ,at the conclusion of plaiptiff's évidence 
bas been overruled IS a waiver of rsuch motion, and no error ean be as- 
feighed to the ruling thereon; but thë'motloû may be reneWed at the close 
'■ «f ail the évidence, in Whlch càsë the whole of the évidence is to be con- 
Blder^d. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. § 983 ; Dec. Dig. { 
420. *■] 

■ > o 

3. Courts (| 356*)— Fedebal Courts— Peoceduee—Scope of CoNFOEMrrY Stat- 

'0TE. 

In the fédéral courts èverythlng after judgnient, looking to a review by 
an appellate court; is regulated solely by the acts of Congress, the practlce 
at common law, and the rules and décisions of such courts, and Is not 
within the scope of the couformity act (Rev. St. § 914 [U. S. Comp. St. 
1901, p. 684]). 

TEd. Note.— For other cases, see Courts, Cent. Dig. § 937; Dec. Dig. § 
850.*] 

4. Street Raileoads (§ 117*) — Injuby to Peeson on Teacks— Conteibutoet 

Négligence— Questions fob Jury. 

A person struck and Injured by a street car whlle crossing the tracks 
at a public crossing at a street corner in a large city is not as a matter of 
law chargeable with such contrlbutory négligence as to require a peremp- 
tory charge for défendant in an action against the street railroad company 
for the injury because before crossing she did not observe the tracks for 
an approaching car beyond a distance of 50 feet, the standard of care 
required in such case being différent from that ip cases of persons cross- 
ing the tracks of a commercial stéam rallway. 

TEd. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 255-257 ; 
Dec. Dlg. § 117.*] 

B. Steeet Raileoads (§ 118*)— Injuey to Person on Teack— Action— Instbuo- 
tions. 

An instruction, in an action to recover for an Injury to plalntiff by be- 
ing struck by a street car, that if, before golng upon the track, she "look- 
ed a distance she thought sufflcient" and saw no car, she was not gullty 
of contrlbutory négligence, was error. 

[Ed. Note.^For other cases, see Street Railroads, Cent. Dig. | 209 ; Dec. 
„Dig. § 118.*] 

6. Appeal and Brroe (§ 763*)— Beiefs- Right to Ftle AddItional Bhiefs. 
There is no authority under the rules or practlce of the Circuit Court 
of Appeals for flling additional briefs at or after the hearing wlthout 
spécial leave of court granted on sufflcient ground shown. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3098; 
Dec. Dlg. § 763.*] 

In Error to the Circuit Court of the United States for the Eastern 

District of Michigan. 

. T. T. Leete, for plaintiflf in error. 

C. I. Webster and W. N. Choate, for défendant în error. 

Before LURTON, SEVÈRENS, and RICHARDS, Circuit Judges. 

*For otber cases see same topic & § ni^mbei! in Dec. & Am. Digs. 1907 to date, & Rep'r ludexea 
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LURTON, Circuit Judge. This was an action in tort. Tliere was 
judgment for the plaintiff. Tiie défendant in error, plaintiff below, 
while Crossing a street car track at a street crossing, was knocked 
down and run over by an electric street car operated by the plaintiff 
in error, sustaining serions injuries. The défendant in error, here- 
after referred to as Miss Nichpls, accompanied by a friend, Mr. Cleve- 
land, alighted from an east-bound street car at the corner of Ker- 
cheval and Field avenues, in Détroit, Mich. Kercheval avenue is an 
east and v^^est street, 60 feet from curb to curb, and straight. Field 
avenue crosses it at right angles. The railway company has two 
parallel tracks on Kercheval; the northerly one being used by cars 
going west, and the southerly one by cars going east. The two pas- 
sengers alighted from the.south side of the car by a side door about 
midway from the ends of the car. The pétition allèges that they stood 
upon the street and made no attempt to cross to the north side until 
after the car from which she had alighted had moved past them. 
The destination of Miss Nichols was the home of her mother on the 
northeast corner of Kercheval and Field avenues. The rear end of 
the car had stopped a few feet east oi the east side of Field avenue. 
The entrance to her mother's home was on Field avenue. Hence a 
direct line from where she stood, until her car had gone on, to the 
entrance of her home, was a diagonal one. The distance was ap- 
proximately 32 feet to the north rail of the west-bound track she 
must pass. Just as she was about to step over this northerly rail, 
she says she was struck by a west-bound car moving at great speed. 
She had, therefore, upon her own évidence and that of her witnesses, 
walked in a slow and usual way 33 feet before being struck. 

First, as to the question of the négligence of the railway company. 
This was averred to consist in excessive speed in violation of a city 
ordinance, négligence of the mbtorman in failing to keep an outlook, 
and failure to ring the gong or give any warning of approach. There 
were two city ordinances in évidence regulating the speed of street 
cars. By thèse the street railway companies were prohibited from 
running over the Unes of any street railway company in the city of 
Détroit at "a greater rate of speed than an average of ten miles per 
hour for the whole length of any route" within the "three mile 
circle," nor at a greater rate of speed than "an average of fifteen 
miles per hour for the whole length of any route lying without such 
circle." This accident occurred within the three-mile circle referred 
to. Another provision of the ordinance made it the duty of "motor- 
men operating street cars" to cause such cars to slacken their speed 
to a rate not exceeding three miles per hour when approaching any 
other car going either in the same or an opposite direction when such 
car has stopped, or is about to stop, to permit passengers to get 
on or off." We italicize this because the application of the ordinance 
to the facts of this case is to be considered later. 

In respect to a violation of the ordinances, the court charged the 

jury as follows: 

"By the ordinance of the elty of Détroit referred to, ail street railway com- 
panies in the city who shall hâve charge, supervision, or control of the run- 
uing or the operating of cars on any street railway in the city of Détroit 
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shall be and, are hereby requlred, In operatlng sald carg to slacken their 
speed to a rate not exceeding three miles an hour when approachlng any 
other car going In an opposite direction when such car bas stopped or Is 
about to stop to permit passengers to get on or ofC. By anbther ordinance, an 
earlier one, It Is provided that cars shall not be run witbln the three-mile circle 
in the clty of Détroit at a greater rate of speed than an average rate of ten 
miles an hour. Therefore, the question of speed enters Into this case as one of 
the alleged acts of négligence of the Company, namely, that the car was run- 
hing at a too hlgh rate of speed, and that, In part at least, was the cause of 
this injury, and in connection wlth other acts of négligence charged in the 
déclaration to whlch I bave already referred. It is for the jury to détermine 
whether tha,t ordinance was vlolated, and whether its violation was the cause 
in whole or In part of this accident to the plaintiff." 

Bearing upon the meaning, purpose, and applicability of the or- 
dinance prohibiting a greater speed than three miles per hour "when 
approaching any other car going either in the same or the opposite 
direction, when such car has stopped, or is about to stop, to permit 
passengers to get on or off," the plaintiff in error preiEerred a re- 
quest for a spécial charge in thèse words : 

"If you belleve the. évidence of the plaintlfC and wltness Oleveland that the 
east-bound car had started and procçeded easterly from Its stop near Fleld 
avenue when the west-bound car passed it, then I charge you that the clty 
ordinance flxing the rate of speed for cars passiug cars stopped or about to 
stop has no application In this case." 

This was refused, and an exception reserved, and the refusai is 
now assigned as error. The plaintiff had herself in her déclaration 
averred that she had gotten off on the south side about the center 
of the car, and that she had stood some few feet away from the 
car until it had passed on east,' and that only then did she start to 
cross the two tracks between her and the opposite side of the street. 
How far the car had passed she does not, in her testimony, say, be- 
cause, she says, she did not look to see how far it had gotten away 
after she started to cross, or before going upon the west-bound track. 
Her companion, the witness Cleveland, referred to, testified that 
before reaching the west-bound track the car from which they had 
gotten off had about reached Sheridan avenue, some 300 feet east 
of Field avenue. Now, if this was the case, it is manifest that the 
car approaiching from the east on the west-bound tracks, the car 
which collided with the plaintiff, had not "approached," in the plain 
sensé and meaning of the ordinance, the car from which she had 
gotten off, so as to require it to slacken its speed- to three miles per 
hour. The obvious purpose of the ordinance is to guard against 
injury to passengers getting on or off a car, and a car cannot be said 
to be approaching a car ''stopped" or which is "about to stop to permit 
passengers to get on or off" when such cars pass each other at a dis- 
tance such ais that indicated by the évidence referred to. The spécial 
request should hâve beén given, and the nonapplication of that pro- 
vision explaiiiéd to the jury, if they believed the testimony. 

The question of the contributory négligence of the plaintiff was 
sharply presented by the évidence of the plaintiff herself. Kercheval 
Street was 60 feet wide from curb to curb, and was perfectly straight. 
After the car from which she had alighted had passed on, there 
was no obstruction to seeing the approach of the car on the west- 
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Lound track. The hour was midnight, the approaching car was well 
lighted, and there was no traffic to prevent hearing. Yet the plaintiff 
says she looked east before starting to cross, and looked again when 
in the space between the two tracks, and neither saw nor heard this 
car coming from the east, and that she never did know of its présence 
until it struck her just as she was about to take the last step which 
would hâve placed her beyond the track upon which it was coming. 
The witness Cleveland says he, when about to go upon the west- 
bound track, looked east as far as the next cross-street and saw no 
car. The plaintifï, when interrogated, said: 

"We steppecl back two or three steps iif ter we got ofC the car, and stood there 
south, toward the south curh. We stood there uutil the car passed, facing 
toward the north. I looked around toward the east, and then we started to 
cross. I looked toward the east, natiirally, to see if there was a car coming. 
I did not see any car comiug. Q. How far do you think you looked toward tbe 
east? A. Well, I don't know how far. I should think as far as Sheridan 
avenue, which Is tlie next street east of Fleld crossing Kercheval. It was just 
an ordjnary night, neither light nor dark. Q. Did you look to the east before 
or after the car that you had gotten off from started np again? A. Just as it 
passed I looked toward the east. Q. Xow, you say as you stood hcre yon were 
facing north. That would bring you facing this car? A. Yes. sir. Q. And this 
car was golng to the east? A. Yes, sir. Q. When did you look toward the 
east? A. As I said, .just as the car started co pass. Q. Could you see up the 
track on both tracks when you looked? A. Tes, sir. Q. Did you see any car 
coming? A. No, sir. Q. What did you do after that? A. I said we started 
crossing in a diagonal direction. Q. Diagonally, which way? A. ïiiat would be 
toward the northwest. Q. Where you stood was above the corner, was it? 
A. Yes, about 20 feet east. Q. And you started diagonally northwest to the 
corner, did you? A, Yes, sir. Q. While we are waiting for the blackboard, 
what did you do next after you looked east to see if a car was coming; after 
this car Bad started ou east, what did you do? Jlr. Leete: Started to pass, she 
said. Q. Had the car gone by when you started aeross the track? A. Yes. 
sir; as it passed we started aeross. for we stood there until the car did pass. 
Q. ïhen yon say you started in a diagonal direction aeross the track? A. Yes. 
sir. Q. Then go on and tell what you did. A. Well, we started aeross, as I 
said, toward the northwest, and when we got — I suppose it was the space — 
we got to about the space between the tracks, when I looked toward the east 
again. Q. You were then in the space, you say, between the two tracks — Mr. 
Leete: No; she just said just within the space between the tracks. Let us 
hâve the answer read. A. Xo ; I said we were sonie place in the space. It 
might hâve been about the s])ace — some place in tbe space, I would not be posi- 
tive to that; it Wasu't on the north track. Q. Kouie place in the si)ace be- 
tween the traclvs when jou looked to the east again? A. Yes, sir. Q. Did you 
see any car coming this time? A. Xo; I didn't." 

On cross-examination she said, in respect to looking when between 
the tracks, thèse tracks being al^out 5 feet 3 inches apart that is, 
from the nôrth rail of the east-bound track to the first rail of the 
parallel west-bound track : 

"Q. Xow, I understand that at that time you looked to the east and saw no 
car coming on the northerly track; is that right? A. Tiie time I was in the 
space, yes, sir. Q. II.)w far to the east could you see? A. AVell, I don't know 
just about how far it was. Q. A block? A. I don't think it was a block. I 
could not tell exactly how far I did look. Q. As far as your vision could carry 
you could see? A. As far as I could estimate a safe distance, you know. Q. 
Oh, did you limit your looking? A. Xo ; I didn't stop to limit anytliiug. Of 
course I didn't think aliout it. Q. Then you looked and looked as far as you 
could see? A. I didn't try to see how far I could see. Q. You didn't try? A. 
Xo ; I didn't stop to see how far I could see down the street, but what I would 
estimate, you know, as a safe distance, j'oii know; Just to look around as you 
naturally look around to see if a car were coming, and you would not know 
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Jjow far you looked. Q. How far you looked you don't know? A. No, sir. 
Q. It may hâve been as far as the whole of that block? A. I don't know but 
I should judge It would be about, maybe, a couple of car lengtlis. Q. You 
looked a couple of car Içsngtbs ; that is your best judgment? , A. Yes, sir. Q. 
There was no obstruction at the end of a couple of car lengths, not in the 
Street, anyvvay? A. Noue that I know of. Q. None that you know of? A. 
No. Q. Then you proceeded, after having looked a couple of car lengths on 
over the rest of that space and upon the car track, and vvere struck when you 
were somewhere in the middle of the tracks; is that right? A. No; I was 
not in the middle of the north track; I was almost.across the north rail. Q. 
You said one step more would hâve taken you ofC? A. I think it would. Q. 
You think that would hâve been a little beyond the middle of the track? A. 
I think so ; a lady does not step as far as a man. Q. And then the flrst thing 
you knew was when Mr. Cleveland called your attention to the approaching 
Car? A. It was Just about that soon before I was hit (snapplng her Angers). 
Q. How close to you was It, then, when you first saw the light of the car? A. 
I didn't see it. Q. You dldn't see any car? A. I didn't see any lights or hear 
any gong, and it was too quick for one to holler. I suppose I was struck be- 
fore he got the words out of bis mouth. Q. It waS right on you? A. Yes, 
sir. Q. Why didn't you see It wlien it'was 20 feet away? A. Well, I don't 
know. Q. You don't know? A. Of course, when It was 20 feet away, I don't 
known how far I was across. Q. Why didn't you see it when it was 50 feet 
away? A. I don't know how far that car would havê been at that time. Q. 
I am asiang you why you didn't see it when It was .50 feet away? A. If the 
car was within 50 feet of me at the time I looked the two car lengths, it would 
hâve been within the distance of my range of vision. That is the distance I 
looked, of course; I woul^ hâve seen it, but I think I looked that far and It 
Was not in slght. Q. When it was 10 feet away from you it was within your 
range of vision, was It not? A, If I had looked around. Q. When it was with- 
in 20 feet of your range of vision you could hâve seen it, could you not? A. 
I don't know how fast it was going. Q. If you looked when it was 20 feet 
away, you could hâve seen it? A. I didn't look ail the time. I said I looked 
twice, and, when I looked the last time, I didn't see it. Q. You didn't see It 
when It was 50 feet away? A. I told you I didn't see it at ail." 

Did the Court err in submitting the question to the jury upon this 
défense of contributory neghgence ? At the conclusion of the plain- 
tiff's évidence the défendant moved the court for a directed verdict. 
This was denied, and an exception reserved. The défendant then in- 
troduced évidence, and at the conclusion of ail of the testimony re- 
newed its motion for a directed verdict upon the whole of the évidence. 
This was denied, and the case submitted to the jury, who found for 
the plaintifï. The introduction of évidence after a motion for a 
peremptory charge at the conclusion of the plaintifif's évidence was a 
waiver of that motion, and no error can now be assigned to that ac- 
tion of the court. Accident Ins. Co. v. Crandal, 120 U. S. 537, 7 Sup. 
Ct. 685, 30 L. Ed. 740; Union Pacific Ry. Co. v. Calaghan, 161 U. 
S. 91, 16 Sup. Ct. 493, 40 h. Ed. 628 ; Travelers' Ins. Co. v. Randolph, 
78 Fed. 754, 759, 24 C. C. A. 305. But such a motion may be renewed 
at the close of ail the évidence, in which case the whole of the évi- 
dence, that introduced by the plaintiff originally and that introduced 
by eitlier party subsequently, must be taken into considération. Trav- 
elers' Ins. Co. V. Randolph, cited above. The question is not a mère 
matter of proceeding or practice in the Circuit Court, and is, therefore, 
not within the "conformity statute" (Rev. St. § 914 [U. S. Comp. St. 
1901, p. 684]), and cannot be affected by any state statute or practice 
upon the subject. Everything after judgment, looking to a review by 
an appellate court, is regulated solely by the acts of Congress, the 
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practice at common law, and the ruies and décision of the fédéral 
courts. Kentucky Life Ins. Ce. v. Hamilton, 63 Fed. 93. 98, 11 C. C. 
A. 43 ; Chateuagay Ore & Iron Co., Petitioner, 128 U. S. 544, 9 Sup. 
Ct. 150, 32 L. Ed. 508 ; Hudson v. Parker, 156 U. S. 281, 15 Sup. Ct. 
450, 39 L. Ed. 424 ; Indianapolis & St. Louis R. R. Co. v. Hor,st, 93 
U. S. 291, 23 L. Ed. 898; Fishburn v. Railway, Company, 137 U. S. 
60, 11 Sup. Ct. 8, 34 L. Ed. 585 ; Southern Pacific Co. v. Denton, 146 
U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 942. The question as to whether 
the court erred in refusing to instruct a verdict is, therefore, properly 
saved by the motion renewed after the close of ail the testimony. 

The contention is that it was a physical impossibility for the plain- 
tif? to hâve failed to see a lighted car approaching from the eâst, if 
she had looked or listened as it was her duty to do before going upon 
that track upon which the car was approaching. But the plaintiff testi- 
fied that she did look and did not see. When she first looked she says 
she observed the track as far as Sheridan street, the next street cross- 
ing Kercheval avenue east of Field. If the jury believed this, then 
her observation covered a distance of about 300 feet. She was then 
about 20 feet from the space between the two parallel tracks. Reach- 
ing that space, she says she again looked and saw no car. Her range 
of vision, she says, did not cover more than 50 feet, or 2 car lengths. 
Asked why she did not see the car when 50 feet away, she said: 

"If the car was within 50 feet of me at the time I loolced the 2 car lengths, 
it would hâve been wlthln^the distance of my range of vision. That is the 
distance I looked, of course ; I would hâve seen It, but I think I looked that 
far and it was not in sight." 

The question upon this évidence is whether one about to cross a 
street car track upon the streets of a large city, at a public crossing at 
a street corner, is, as a matter of law, guilty of such contributory nég- 
ligence as to require a peremptory instruction to find for the street 
car Company, because, before crossing, she did not observe the tracks 
for an approaching car beyond the space of 50 feet? 

It is possible that this car was not within her liniited range of vision, 
and that she did not see a car within that range, as she testified. So 
it is possible, and indeed probable, from ail the circumstances, that, 
if she had extended her observation even a few feet east of the distance 
covered by her glance, she would hâve seen this well-lighted car very 
close upon her. The plaintiff in error cited and relies upon Northern 
Pacific Railroad Co. v. Freeman, 174 U. S. 379, 384, 19 Sup. Ct. 763, 
43 L. Ed. 1014. There Freeman was driving across a railroad cross- 
ing. He was struck and killed by a passing train which he could hâve 
plainly seen if he had looked. The court, discussing the évidence of 
witnesses tending to show that he did not look or listen, said : 

"If, in this case, we were to discard the évidence of the three witnesses en- 
tlrely, there would stlU remain the facts that the deeeased approached a rail- 
way crossing well known to him ; that the train was in full view ; that, if he 
had used his sensés, he could not hâve failed to see it ; and that, notwithstand- 
ing this, tlie accident occurred. Judging from the common expérience of meu, 
there can be but one plausible solution of the problem how the collision oc- 
curred. He did not look ; or, if he loolced, lie did not heed the warning, and 
took the chance of crossing the track Iiefore the train could reach him. In 
either case he was clearly guilty of contributory négligence. 
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"The cases In thls court relied upon by the plaintîffs are ail readily dis- 
tlnguishaWe, elther by reason of the proximity of obstructions Interfering wltli 
the View of approaching trains, confusion caused by trains approachlng simul •■ 
taueously from opposite directions, or other pecullar circumstances tending 
to mislead the Injured party as to the existence of danger in crossing the 
track. 

"TJpon the whole, we are of the opinion that the testimony tending to show 
eontributory négligence on the part of the deceased was so conclusive that 
nothing remained for the jury, and that the défendant was eutltled to an In- 
struction to return a verdict in its favor. The disposition we bave made of 
thls question renders it unnecessary to expresS' an opinion upon the instruction 
as to damages." 

But there is a distinction between the care usually exercised by rea- 
sonably prudent persons in crossing the tracks of a commercial steam 
railway and that exercised in crossing a street railway traclc upon the 
streets of a city. Street railway tracks are necessarily to be crossed 
with great frequency by reason of their occupancy of public streets. 
Such cars also pass with great frequency. There are often times and 
places when passing cars succeed each other so closely that cars are 
always very near the stream of crossing travel. Again, the facility 
with which such cars are stopped and the frequency of their stopping 
makes the danger measurably less than that incurred at an ordinary 
railroad crossing. So also the degree of caution and care ordinarily 
exercised by the motorman, in view of ail the surroundings, is neces- 
sarily greater than that usually required or exercised by engineers upon 
commercial steam engines. The question of négligence, eontributory 
or otherwise, is necessarily dépendent upon the facts surrounding each 
case. There is no absolute standard of négligence applicable to ail 
cases. Conduct which might be négligent in driving across a steam 
railway track might not be négligent in crossing on foot at the same 
place. Conduct of a traveler crossing a street railway track might not 
be so imprudent as to constitute négligence, as a matter of law, which 
at a commercial railway crossing would be légal négligence. Thèse 
considérations lead us to think that it cannot be safely said that the 
plaintifï was guilty of such gross imprudence as to require the court 
to withdraw from the considération of the jury the question as to 
whether, if they believed her évidence, she had or had not acted with 
that degree of prudence which reasonably prudent persons should ex- 
ercise in her situation. The distinction we draw has been noticed and 
approved in Cincinnati Street Ry. v. Whitcomb, 66 Fed. 915, 14 C. 
C. A. 183 ; Tacoma Railway Co. v. Hays, 110 Fed. 496, 49 C. C. A. 
115; Marden v. Portsmouth Railroad Co., 100 Me. 41, 60 Atl. 530. 
69 h. R. A. 300, 109 Am, St. Rep. 476 ; Rvan v. Railroad, 133 Mich. 
597, 83 N. W. 278 ; and McOuisten v. Détroit Street Ry., 147 Mich. 
67, 110 N. W. 118. 

In respect to this testimony of the plaintiff as to looking out before 
going upon the track, the court said to the jury: 

"I chargé you that the law is that, if the plaintifC before golng on the track 
looked a distance she thought sufflcient to enable lier to cross the track and 
saw no car, she had a perfect right to attempt to cross, and, if the fact that 
she was struck sliows she erred in her Judguieut, thls does not make her guilty 
of eontributory négligence." 
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This was manifest error. The question is not vvhat slie thought a 
sufficient distance to observe before going upon tlie tracks, but wheth- 
er her conduct in not observing for a longer distance was that of a 
reasonably prudent person. If it was not, it is not material that she 
thought she was acting prudently, if her conduct did not conform to 
that of reasonably prudent persons under ail the circumstances of the 
case. It is true that in an earlier part of the charge the court did say, 
in respect of her testimony, that: 

"If yoH believe ;i reasonably prudent person woïild liave looked furtlier tbaii 
thar under the conditions that \Ycrc> in'oseuted her finit nisht before atieni])tin,i; 
to erosM the track, then I eharse you slie was guilty of neglisence, and caunot 
recover. and It is ycnir dnty to render a verdict in favor of tlie défendant. If 
you believe the car vî-as in si.sbt of rlie plaintitf and could hâve lieen seen if 
she had looked carcfully jnst liefore she stej)ped on the nortli track, then you 
hâve a risht to flnd tliat she did n<yt look, or looked carelessly, and ii> either 
case you will render a verdict In favor of the défendant." 

But this did not, in view of the very close character of this question 
of contributory négligence upon the plaintiff's own testimony, cure the 
later and more emphatic statement we hâve criticised. 

The other assignments of error are not important, and may not again 
arise. We therefore pretermit any opinion as to them. 

Judgment reversed. 

Application to file an additional brief of the défendant in error in 
this case is denied. Rule 24 (loO Fed. xciii, 79 C. C. A. xciii) provides 
for the filing of a brief by each side within a definite time fîxed by 
the rule. But the rule does not provide for any further briefs. We 
hâve accepted such additional briefs when filed before the case was 
calied for hearing. There is no authority under the ruies or practice 
of this court for fàling additional briefs at or after the hearing with- 
out spécial leave of court upon sufficient ground shown. Suprême 
Court Rule 20, par. 4, 108 U. S. 584 (3 Suo. Ct. xii). Without such 
leave or. the consent of the opposite side, the clerk has no authority 
to file such additional briefs. While the court will not by any ar- 
bitrary rule eut itself off from additional light, there was in this case 
no sufficient reason for opening the case for filing brief at the time 
the application was made to the court. 



•TJNITRD STATES v. GRAND RAPIDS & I. R. CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. Noveniber 23, 1908.) 

Xo. 1,775. 

1. Public Lands (§ l'i*) — Railroad Grakt — Construction — IjAkos Excepted- 
The ffrant of lands to the state of Michigan to ald in the construction 
of railroads by Act .Tune 3, 18~>ii, c. 44, l^ Stat. 21, was a grant in praesenti, 
and under the exception of "any and ail lands heretofore reserved to the 
TJnited States by any act of Congress or in any other manner by compétent 
.authority for the purpose of aidîng in any object of internai impi-ovement 
orfor any other purpose whatsoever," applied only to public lands such as 
were then sulyect to grant as not at the time withdrawn from sale or 
entry for any purpose whatever, and that certain lands then under reser- 

•For other oases see same topic & § ndmeek in Dec. & Am. DIge. 1907 to date, & Rep'r Indexes. 
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vation subsequently became public lande, subject to grant, entry, or sale, 
did not bave a rétroactive effeet, so as to b^iiig them withln tie gi'îint. 

[Ed. Note.— For otlier cases, see Public Lands, Cent. Dig. § 238; Dec. 
Dig. § 75.*] ' 

2, Teeaties (§ 9*)— Time of Taking Effect— Pbivate Rights. 

While it Is a prlncitile of international law that a treaty takes effect by 
relation as of the date it was signed, although not ratiaed until later, tins 
Is only so as between tlie eoiitrfieting nations ; and private rlgUts ai'e not af- 
fected by sucti a treaty until it is ratifled, for tben only, under tbe Con- 
stitution, does it become the law of the land. 

[Ed. Note. — For other cases, see Treaties, Cent. Dig. § 9 ; Dec. Dig. § 9.*] 

3. Public Lands (§ 120*)— Railroad GnAifT— Suit by United States to Can- 

CEL Patents— RiGiiT to Equitable Relief. 

Certain public lands, which were conditionally reserved from sale or 
entry for the purposes of a pending Indiau treaty at the date of a rail- 
road grant, and which did not pass thereunder, were nevertheiess, in ac- 
cordance with tlie then existing construction of such grants by the land 
department, certified and patented as part of the grant ; the lands having 
been withdrawn from . the réservation at the 'tiine the railroad Une was 
definitely located. Both parties assumed that the lands were properly 
covered by the grant for several years, during which time they were sold 
by the railroad conipany to innocent purchasers for value, and the gov- 
ernment made no other disposition of them. After the filing by the rail- 
road Company of the map of the deflnite location of its Une, which brought 
such lands wlthin the place limits of the grant, the United States disposed 
of a greater quanti ty of lands wlthin the indemnity Umits which were 
available to the company in lieu of the lands in question, and the Com- 
pany falled to obtain its full quota of land because of: a defieiency exist- 
ing on a part of its Une to the estent of five times the quantity of land 
in question. Held that, conceding such land to hâve been erroneously cer- 
tified and patented, the United States was not entitled in equity to a can- 
cellation of the patents, or to recover the minimum government price 
thereof from the railroad company, under Act March 3, 1887, c. 376, 24 
Stat. 556 (U. S. Conip. St. 1901, p. 1595). , 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. § 332; Dec. 
Dig. § 120.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

For opinion below, see 154 Fed. 131. 

The facts are so well and correctly stated by Judge Knappen, who 
heard this case in the Circuit Court, that we set out below and adopt 
that part of his opinion as our statement of the case. 

The biil in this cause was flled February 20, 1896, by the Attorney General 
of the United States under the act of March 3, 1887, providing for the ndjust- 
ment of land grants riiade by Congrëss to aid In the construction of railroads 
and for the forfelture of unearned lands (24 Stat. 556, c. 376 [U. S. Comp. St. 
1901, p. 1595]), and for the cancellatibn of patents for 20,276.66 acres of land 
in the eounties of Oharlevoix and Emmet, Mieh., certifled by the United States 
to the State of Michigan, and conveyed thereunder to the Grand Rapids & 
Indiana Railroad Company, and for the recovery of the minimum goverument 
price of $1.25 per acre for such of tlie lands as shall be found to hâve been 
conveyed by the railroad company to Innocent purchasers. The facts are thèse: 

In April, 1855, the Ottawa Indlans, living in and about Little Traverse Bay, 
Mich., were negotiating a treaty with the United States, by which the former 
were seeklng to obtain some government lands in Emmet and Charlevoix 
eounties in exchange for lands west of the Mississippi river which had been 
set apart for thèse Indiaiis under a former treaty. The Commissioner of 
Indian Affairs, through the Commissioner of the General Land Office and the 

•For other cases see same topic & § numeeb lu Dec. & Am. Digs. 1907 to date, & Rep'r IniJexe» 



UNITED STATES V. GRAND EAPIDS & I. E. CO. 299 

Secretary of the Interior, requested the Presirlent that certain designated 
townshlps and fractional townships be withlield from sale "untll it shall be 
determined whether the same may be requlred for sald Indians." The order 
of wlthdrawal was made May 14, 1835, in terms, "vvith the express under- 
standing that no peeuliar or exclusive daim to any of the lands so withdrawn 
ean be acquired by said Indians, for whose fnture beneflt it is understood to be 
made, until after tliey shall, by future législation, be invested with the légal 
title thereto." The Land Conmiissioner accordingly notified the register and 
receiver of the local land office of the President's order, and under the COmmls- 
sioner's direction the lands covered by the order of wlthdrawal were marked 
by the register on his tract book "Lands Withdrawn from Sale and Withheld 
for Indian Purposes, Conditionally, by Order of the Président of May 14, 1855." 

The lands hère involved are but a small part of the lands so conditionally 
withdrawn. The contemplated treaty (which embraced certain tribes of Chlp- 
pewas, as well as Ottawas) was concluded and signed at Betroit by the çom- 
missloners of the United States and by the chiefs and head men of the In- 
dians on July 31, 1855. 11 Stat. 621. It provided, among other things, for the 
wlthdrawal from sale for the beneflt of the Indians of certain specified lands, 
and dissolved the tribal organization of the Ottawa and Chippewa Indians, 
except so far as might be neeessary for carrying into effect the new treaty. 
The lands Involved hère were excluded from the treaty, and hâve never been 
used or disposed of by the United States, except as they were later conveyed to 
the Grand Rapids & Indiana Rallroad Company under the railroad aid grant 
later referred to. The Land Commissioner, upon the signing of the treaty, 
at once and on August 1, 1855, from Etetroit, notified the Acting Land Commis- 
sioner at Washington of the conclusion of the treaty, giving in détail the de- 
scriptions of land embraced in It, and instructed that withdrawal be had of 
ail the lands so described in the treaty, for the purpose of enabling the Indians 
"to sélect the quaatity of lands guaranteed to them by said treaty," and that 
propèr proclamation be made and notice to the land office be given "to avoid 
difficulties that might occur by entries being made within said boundaries." 
This treaty was ratifled by the Senate (with certain amendments) on April 
15, 1856. 11 Stat. 629. 

On June 3, 18.j6 (11 Stat. 21, c. 44), after tbe conclusion and ratification of 
the treaty, and the permanent exclusion from its opération of the lands hère 
in controversy, but before the Senate amendments had been assented to by the 
Indians, the United States granted to the state of Michlgan, in aid of the 
construction of certain railroads in that state, including a railroad "from 
Grand Rapids to some point on or near Traverse Bay," upon the then usual 
conditions for conveyance from time to time as the building of the road 
progressed and for government use of the railroad, every odd-numbered sec- 
tion for six miles on each side of the proposed Une of railroad, with fifteen- 
mile iridemnity limits in lieu of such lands within the six-mile limits as shonld 
be sold or pre-empted before the railroad lines should be definitely fixed. The 
state of Micliigan aceepted the grant February 14, 1857, and designated the 
Grand Rapids & Indiana Railroad Company as the benefieiary. Meanwhile, 
in July, 1856, the Indians ratifled the amendments made by the Senate to the 
treaty, and the latter. as so amended, was, on September 10, 1856, duly pro- 
claimed by the Président. 11 Stat. 629. On February 28, 1857, the railroad 
grant was formally aceepted by the railroad company in writing. The ac- 
ceptance by both the state and' the railroad company was thus after the final 
ratificatioh of the amended treaty, by the making of which treaty the condi- 
tion upon which the lands hère in question were reserved had failed. 

The railroad map of definite location was filed with the Secretary of State 
for Michlgan on November 23, 1857, and with the United States Land Commis- 
sioner on July 11, 1858. June 7, 1864, Congress amended the grant of June 3, 
1856, by including within the terms of the grant the Une from the southern 
boundary of Michigan to Grand Rapids ; the indemnity limits being extended 
from 15 miles, as in the act of 1856, to 20 miles. 13 Stat. 119, c. 110. This ex- 
tension of the indemnity limits was evidently made by reason of the faet that 
comparatively little public land remained within either the 6 or 20-mile limita 
south of Grand Rapids. This extension amendment was aceepted by the state 
March 10, 1865 (Laws Mich. 1865, p. 241, No. 131), and by the railroad com- 
pany February 22, 1866. The map of the extended line was filed with the state 
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autlioi'ities May 10, 18CG, and witli tlie Comiuissiouer of tlie GeneralLand 
office May 2f>, 1866. 

The railroad Company f ully performed the terms of Its agreement under the 
grant, Including the building of the railroad, whlch was flnished by November 
25, 1873, and wlthln the thne provided by tlie original congressional and state 
acta and the subséquent extension acts; and the IîukIs in controversy vvere ae- 
cordingly, during the years 1871 and 187-1, certifled (with other lands) to the 
state by the Connnissiouer of the General Lan.d Office, with the approval of 
the Secretary of the Interior, aud upou the certificate of the register and re- 
ceiver of the Government Land Office to the applicability of the lands to the 
grant, and their freedom from adverse claims. 

The order of May 14, 1855, conditionally withdrawing the lands in question 
from sale, was never in express terms revol5;ed, but from the time of the 
making of the Indian treaty until 1887 (several years after the last of the 
lands had been patented to the railroad company) the making of tlie treaty 
was by nUmerous acts of the Président and land offlcers impliedly and praeti- 
cally construed to be a revocation and termination of tjie withdrawal as to 
lands not embraced therein, and the railroad grant was accordingly construed 
and recoguized as including ail lands within its gênerai terms which were 
not in fact expressly required by the terms and for tlîe purposes of the treaty 
as actually made. In 1874, after a portion of the lands in question had been 
certifled, the question of the right of the railroad company to the lands in 
controversy was distinctly raised, and after careful considération the Conimis- 
sioner of the General Land Office made the express holding, approved by the 
Secretary of the Interior, that the treaty in question extinguished the Indian 
claim, and restored to public domain the lands conditionally withdrawn by the 
order of May 14, 1855, so as to brlng them within the grant of June 3, 1856, 
and under the then existing view that the status of the land at date of déf- 
ini te location governed the lands were accordingly certifled to the state and 
patented to the railroad company. In 1887 the right of thç railroad company 
to thèse lands was deaied through a décision of the Secretary of the Interior, 
,ln the case of the Jackson, Lausing & Saglnaw Railway Company, whose 
rights 'were similarly affected by the withdrawal of May 14, 1855, and the 
grant of June 3, 1856. 

ïhe total of the lands actually recelved by the Grand Rapids & Indiana 
Bailroad Company, under both grants, lacked 101,852.73 acres of the amount 
contained within the 6-mile liniits of the grant; this failure resulting from 
the fact that the amount within the 20-mile limits north, of Grand Rapids 
available for the purpose was not sufflcient to make up the déficit in the 
Southern portion. There is included in the amount stated ijiore than 23.000 
acres disposed of hy the United States since the extension amendment of 1864, 
by wa.v of pre-emption, sales, and homestead eutries, otherwise available to 
the railroad company under its grants. The railroad company preseuted a 
ciaini to the Interior and Treasury Departments for reimbursement on account 
of thèse fallures in its land grant, which claim was disallowed. The proofs 
show that the railroad company received the lands in controversy in good 
faith under its grant, and that it bas sold ail of said lands to innocent pur- 
chasers for value. 

W. K. Clute, for appellant. 
J. H., Campbell, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge (after stating the facts as above). Con- 
fessedly the lands involved are within the place limits of the grant of 
June 3, 1856. 11 Stat. 31, c. 44. The contention of the government is 
that, although within the place limits of that grant, they did not pass 
under the grant, because excepted out of its opération by a proviso 
excepting — • 

"any and ail lands heretofore reserved to the United States by any act of 
Congress, or in any other nianuer by compétent authority, for the purpose of 
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iiiiliiig iii any object of internai Iniproveuieut, or for any otlier piirpose wliat- 
soever." 

On May 14, 1855, thèse lands, with others, were withdrawn from 
sale or pre-emption by an order of the président for the purposes of 
pending treaty with the Chippewa Indians. This order had not been 
revoked when the grant of June 3, 1856, was made, nor, indeed, has 
it ever been formally revoked. Unless, therefore, the lands had been 
otherwise restored to the public domain as lands subject to sale and 
grant prior to June 3, 1856, the date of the land grant under which 
the railroad company claimed title, they did not pass under it and were 
excluded from its opération. The grant of June 3, 1856, was one in 
prsesenti and was confined in terms to public lands ; that is, lands then 
subject to grant as not at the time withdrawn from sale or entry for 
any purpose whatever. That this land in controversy subsequently 
became public land, subject to grant or sale or entry, does not bave 
a rétroactive efïect, so as to bring it under the opération of the grant. 
Bardon v. Northern Pacific Railroad Company, 145 U. S. 535, 13 Sup. 
Ct. 856, 36 L. Ed. 806; United States v. Southern Pacific Railroad 
Companv, 146 U. S. 570, 13 Sup. Ct. 153, 36 L. Ed. 1091 ; Northern 
Lumber''Company v. O'Brien et al, 139 Fed. 614, 71 C. C. A. 598. 

But the contention is that as thèse particular lands were reserved 
only for the purpose of the pending treaty and as that treaty designat- 
ed other lands and omitted those in controversy, the réservation ter- 
minated by implication, without any formai withdrawal order before 
the date of the granting act. But it does not appear that the pending 
treaty had been concluded, so as to constitute the law of the land tmtil 
after June 3, 1856. It is shown that a treaty had been signed by the 
commissioners representing the United States and the chiefs and head 
men of the Chippewa and Ottawa tribes on July 31, 1855, a date anté- 
cédent to the grant involved, and that that treaty specifically designat- 
ed the public lands which should be set apart to satisfy the terms of the 
treaty and did not include the lands in controversy. That treaty so 
signed on July 31, 1855, provided that it shotdd be obligatory "as soon 
as ratified by the Président and Senate of the United States." This 
ratification by the Senate occurred April 15, 1856, but was made sub- 
ject to certain amendments, which were not accepted by the last of 
the chiefs and head men of the Indians until July 31, 1856. Neither 
was this amended treaty confirmed or promulgated by the Président 
until September 10, 1856. Eor the treaty and its ratification see 11 
Stat. 631-629, inclusive. 

While it is a principle of international law that a treaty takes efïect 
by relation as of the date it was signed, although not ratified until 
later, this is only so as between the contracting nations. Private rights 
are not affected by such a treaty until it is ratified ; for only then, 
under our Constitution, does it become the law of the land. This is 
a distinction well settled by the décisions. United States v. Arre- 
dondo, 6 Pet. 691, 748, 8 L. Ed. 547 ; Davis v. ParLsh of Concordia, 
9 How. 280, 389, 13 L. Ed. 138 ; Haver v. Yaker, 9 Wall. 32, 19 L. 
Ed. 571 ; Shepard v. Life Insurance Co. (C. C.) 40 Fed. 341. That 
this treaty should not become effective until confirmed by the Senate 
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and by the Président is plainly shown by the treaty itself. The Prési- 
dent might accept it or reject it after such amendment. In fact, the 
Senâte did amènd it. That the amendment did not include the lands 
hère involved, as lands ôut of which the Indian claims might hâve 
been satisfied, is not important. It was subject to altération until rati- 
fied, so as to hâve designated thèse lands as lands out of which the 
Indians might make their sélections. An implied revocation of the 
order reserving the lands to meet the purposes of the pending treaty 
did not arise so long as the treaty was subject to altération. Until 
ratification, thèse lands continued to be segregated from the public 
lands and were not subject to grant.. . 

It is next contended that this treaty had been duly signed and 
promulgated when a map of final location was filed, and if the land 
was public land at that date the grant attached. Kor the United States 
it has been urged that, if it be conceded that the réservation was im- 
pliedly canceled by reason of the i désignation of other land to carry 
out the purpose of the treaty, the fact is irrelevant, as lands except- 
ed out of its terms, because reserved, do not subsequently pass un- 
der such a grant, although the réservation is withdrawn before the 
date of the location of the railroad. It is also contended for the 
government that the décision of thë.Land Department that the grant 
did attach when the réservation had been revoked by implication was 
an erroneous décision of law, not conclusive upon the government or 
the court. The question thus stated is an interesting one, and not 
free frpm doubt under the decided cases. Kansas Pac. Ry. v. Dun- 
meyer, 113 U. S. 629, 5 Sup. Ct. 566, 28 L. Ed. 1122 ; Bardon v. 
Northern Pac. Ry. Co., 145 U. S. 535, 12 Sup. Ct. 856, 36 L. Ed. 806 ; 
Oregon Ry. Co. v. United States, 190 U. S. 186, 23 Sup. Ct. 673, 47 
L. Ed, 1012. 

But, in the view we entertain of another question, it is deemed un- 
necessary to décide it. Assuming, for the purposes of this case, that 
the grant of Jùne 3, 1856, did not attach to thèse lands, because they 
were under a vahd réservation at that date, it does not foUow that 
the United States is entitled to any relief in a court of equity. The 
lands were in fact public lands when the railroad company filed its 
map of definite location, because the provisional réservation which 
existed at date of grant had then expired as a conséquence of the 
appropriation by the concluded treaty of other lands to meet the 
purpose for which thèse lands had been reserved. Thereafter the 
railroad company, having constructed its railroad in the manner and 
within the time required by the grant, selected thèse lands as lands 
earned and asked that they be ceftified and patented to it. This claim 
was made tipOn the theory that, having become public land before the 
filing of the map of definite loca:tion by which the grant, which had be- 
fore been a mère float, became a grant of spécifie land, they passed 
under the grant.; The question was given careful considération by 
the Commissioners of the' Land Office, who ruled that the treaty had 
extinguished the réservation and restored the lands to the public do- 
main, which had thereby been brought within the terms of the grant. 
The décision was approved by the Secretary of the Interior, and the 
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lands were accordingly certified to the state of Michigan and patented 
to the railroad company. If this was an erroneous décision of a mat- 
ter of law, the courts are not concluded. Wisconsin Central Railroad 
V. Forsythe, 159 U. S. 47, 15 Sup. Ct. 1020, 40 L. Ed. 71. 

That the contention of the railroad company for such a construction 
was made in good faith, and the décision of the department likewise 
in good faith, is not questioned. The ruling was in accord with the 
prior practice of the department, holding that the status of lands at 
the date of the filing of a map of definite location determined the 
lands to which the grant applied, thus disregarding their status at the 
date of the grant itself. Neither is it disputed but that the railroad 
company solcl thèse lands in good faith to good-faith purchasers, who 
are now and hâve been for many years claiming and occupying them. 
The act of Congress under which this bill was filed confirms the title 
of such good-faith purchasers and limits the claim of the government, 
in such circumstances, to a recovery from the railroad company of the 
price of similar government lands. The government now concèdes 
that under the facts of this case there can be no other relief. But this 
is a court of equity, and the government has applied to it as such, upon 
the theory that the railroad company, having received the price of 
thèse lands, should account to the government for such price to the 
extent.of the selling price of similar lands, regardless of what it actual- 
ly received. Does the case made entitle the government to this relief 
from a court of equity? 

The Circuit Court found upon the facts, and in this we concur, that 
under both of the grants in which it was the beneficiary the railroad 
company had received 101,823 acres less than it had earned under its 
contract for the construction of the railroad aided by the grant. Of 
this shortage, 23,000 acres which the company might hâve received 
hâve been disposed of since the extension grant of 1864. In other 
words, the land available to satisfy the terms of the grant was more 
than 100,000 acres less than it expected to receive and the government 
expected to grant. Its claim, presented to the Departments of the In- 
terior and Treasury, for compensation for the deficiency, was rejected. 
While it is true that Congress does not guarantee that there shall be 
a sufficient quantity of public lands subject to the grant to fulfill the 
expectations of the parties, yet, as said in Wisconsin Central Railroad 
Company v. Forsythe, 159 U. S. 47, 60, 15 Sup. Ct. 1020, 1025, 40 L,. 
Ed. 71, where Congress rnakes — 

"a grant of a spécifie number of sections in fiid of any worlc of internai im- 
provemeut, it nmst be assumed that it Intends tlie beneficiary to receive the 
amount of lands specified, and, when it prescribes that the lands shall be al- 
ternate sections along the Une of the improvement, it is egually elear that the 
întent is that, if possible, the beneficiary shall receive the particular sections." 

This error, due to the mutual mistake of the railroad company and 
the government, by which thèse lands were certified and subsequently 
pateiited, has resulted in the loss of precisely that amount of land. But 
for this erroneous décision that thèse lands were available under the 
grant, other lands, then available, would bave been patented, which 
other public land has since been otherwise disposed of by the govern- 
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ment. THat thèse f acts do not constitute such a claim as might be 
affirmatively asserted against the government may be conceded. That 
they may be the basis of an équitable défense against a daim for the 
price of lands so erroneously patented, when that claim is asserted in 
a court of equity, we hâve no doubt. This would be true if such a 
claim was presented by a private litigant, and it is no less true when 
the government cornes into a court of equity for the relief it now asks. 
Equity virill not lend its active assistance contrary to conscience and the 
plain justice of a case. United States v. Winona & St. Peter Railroad 
Co., 165 U. S. 463, 483, 17 Sup. Ct. 368, 41 L. Ed. 789; United States 
v. Détroit Lumber Co., 200 U. S. 322, 338 et seq., 26 Sup. Ct. 282, 
50 L,. Ed. 499. 

In the Winona Case, cited above, the question arose under a bill 
similar to the one in the case under considération. Failing to set aside 
and cancel the certification of the lands patented through mistake, the 
government sought a decree against the railroad company for the value 
of the lands erroneously certified. Mr. Justice Brown, for the court, 
said: 

"It does not appear from this record elther that the railroad company re- 
ceived an excess of lands or has even received (thèse lands Included) the full 
quantlty of lands promised In the grant ; and, f urther, it does not appear that 
there were not within the granted or Indemnlty limlts lands whlch the com- 
pany might hâve rightfully received, but for this erroneous certification. It 
will hardly be contended that if simply through a mistake of the land depart- 
ment thèse lands were certified, when at the time other lands were open to 
certification whlch could rightfully hâve been certified, and whlch hâve since 
been disposed of by the government to other parties, so that there is now no 
way of filling the grant, the government can nevertheless recover the value of 
the lands so erroneously certified. In other words, the mistake of the offlcers 
cannot be both potent to prevent the railroad company obtaining Its full quota 
of lands and at the sanie time potent to enable the government to recover from 
the company the value of the lands erroneously certified. Our conclusion, 
therefore, Is that, upon the record as it is presented, the decree of the Court 
of Appeals was right, and It Is afflrmed." 

The conclusion of the court below was rested upon this ground, and 
we are content to affirm it. 



'ADAMS et al. v. MUEPHY. 

(Circuit Court of Appeals, Eighth Circuit. November 7, 1908.) 

No. 2,743. 

1. INDIANS (§ 24*)— AtTOBNET FOR INDIAN NATION. 

An act of the National Council of the Creek Nation authorl^ing the 
principal chief "to contract with, retain and eniploy an attorney at law, or 
firm of attorneys at law," to represent the nation and its members, and 
providing that the contract should be subject to cancellation on 30 days' 
notice for good cause shown, did not make the attorney contracted with 
thereunder an oflicer of the nation, but he was a professional employé on- 
ly, deriving his rlghts from the contract and not from the statute. 

[Ed. Note.— For other cases, see Indians, Dec. Dig. § 24.*] 
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2. Equitt (§ 46*) — Gbotjnds of Jubisdiction— Lack of Adéquate Remedt at 
Law. 

The rule that the nonexistence of a plain, speedy, and adéquate remedy 
at law is a ground for eqnity jurisdiction does not apply wliere the deniaJ 
of a légal remedy is f rom considérations of public policy. 

[Ed. Note. — For other cases, see Equity, Cent. Dlg. §§ 151-103; Dec. 
Dig. § 46.*] 
S. Specific Performance (§ 73*) — Conteacts Enforcbable — Contracts of 
Employment. 

A suit In equity wlll not lie for the spécifie performance of a contract 
for Personal services. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. §| 206- 
210; Dec. Dig. § 73.» 

Of contracts requiring performance of continuons acts, see note to 49 
C. C. A. 103.] 
%. Indians (§ 27*) — Status of Tribes— Actions. 

The Curtis act of June 28, 1898, c. 517, § 2, 30 Stat. 495, provîding th;it 
wlien in any suit in the courts of the Indian Territory it should appeiir 
that the property of any tribe would be affected such tribe should be 
brought in as a party, applied only to suits relating to membership in the 
tribes and the right to tribal lands or funds, and did not hâve the elïecc 
of abolishing the gênerai exemption of the tribes from civil suits. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 19 ; Dec. Dig. § 27.*] 

5. Indians (§ 27*) — Suit to Enfoece Contbact of Nation— Jurisdiction. 

The Creeli Nation of Indians being exempt, from considérations of public 
policy, from civil suit to compel its performance of a contract or to recover 
damages for its violation, the purpose of such a suit cannot be Indireetly 
accomplished by means of a suit In equity against the principal chief of 
the nation to compel him in his officiai capaeity to pay money of the nation 
into court to be applied to the discharge of a contract made in its behalf. 
[Ed. Note. — For other cases, see Indians, Cent. Dlg. § 19 ; Dec. Dig. § 27.*] 

Appeal from the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 104 S. W. 658. 

This Is a suit in equity brought by A. P. Murphy, appellee hère, against P. 
Porter, as principal chlef of the Oreek Nation, and M. L. Mott. Pending the 
appeal P. Porter died, and the case was revived and continued in the name of 
.lohn Adams, as administrator of his estate. The bill allèges that on the lOth 
day of January, 1903, the défendant P. Porter, as principal chief of the Mus- 
kogee or Creek Nation, entered into a contract in wrlting with complainant, 
employlng hlm as national attorney for the tribe to represent it before the de- 
partments In Washington and the Dawes Commission, and in any lltigatlon 
growing out of such questions as the right to membership in the tribe, and the 
right to tribal lands. The employment was to continue until the tribal rela- 
tions of the Muskogee Nation had been dissolved, and untll March 1, 1906. 
The salary was fixed at $5,000 per annum, in addition to expenses, payable 
quarterly. The complainant also signed the contract on his part and accepted 
its terms, and agreed to perform the services thereln mentioned. The instru- 
ment contalned a provision that it should be "subject to cancellation by either 
party hereto upon thirty days' notice for good cause shown." This contract 
was entered into pursuant to an act duly passed and approved by the National 
Councll of the Muskogee Nation, authorizing their principal chief "to con- 
tract with, retaln and employ an attorney at law, or flrm of attorneys at law," 
and settlng forth specifically the duties of the employment, and provîding that 
the contract should be subject to cancellation as above mentioned. The con- 
tract was approved by the Secretary of the Interior In accordance with the 
provision of the statute. Immedlately upon the exécution of this contract the 
complainant entered upon the performance of his duties thereunder, and con- 

*For other cases see same toplc & i kitmber in Dec. & Axa. Digs. 1907 to date, & Rep'r Indexe* 
165 F.— 20 
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tinued to aet as national attorney until Mardi 23, 1904. A sliort. thne previous 
to that date, Charles J. Bonaparte and Clinton R. Woodruff, as spécial In- 
spectoM, had reporte<î to the fédéral governnient at Washington that Mr. 
Murphy had flled charges agalnst a Mr. Douglas, eugaged in the Indian serv- 
ice in the Indian Territory, which were elther altogther unfounded, or very 
greatly exaggerated; and In so far as they had a hasis of facts arose froui 
friction betweeri Mi^. Murphy and Mr. Douglas. This report further stated as 
follows: "We feel that our duty would not be fully discharged if we did net 
add to what is said of Mr. Murphy in oùr original report, that he is, in our 
judgment, so much influeneed in his recollection of events and his oi>inion of 
individuals by his very strong sentiments of Personal sympathy or antipathy 
as to render his statements untrustworthy and to impair his usefulness as a 
public offieer." This report was brought to the notice of the yarious depart- 
ments before whom the complalnant was by the ternis of his employment to 
represent the Oreek Nation, and the principal chlef, actlng in good faith, and 
believing that his usefulness to serve the nation was thereby impalred, if not 
destroyed, notified eomplainant in writing, on the 23d day of March, 1904, that 
liis employment was terminated, saving unto him, however, by the notice, the 
right to his salary for ,S0 days. In this notice the principal chief assigned as 
his reason for the termination of the appointment the above-mentioned report. 
Immediately upoii receipt of tliis notice the eomplainant served a counter no- 
tice denying that tbere was just cause for his discharge, and denying the au- 
thority olf the principal chief to terminale the eontract. About 30 days later 
the principal chief, acting ou behalf of his nation, entered into a eontract with 
tlie défendant, M. L. Mott, similar in its provisions to the one which had 
existed with the eomplainant. The bill further avers that the action of the 
principal chief in terminating the eontract was unjust, oppressive, and in vio- 
lation of the trust conferred upoh him by the Creek National Councli, and that 
■eomplainant Was ready, willing, and able to continue in faithful performance 
of the eontract on his part, and was entltled to the compensation provided 
therein ; that the Creek Nation had in its annual appropriation bill for the cur- 
rent year appropriated the sum of $5,000 for the payment of the salary of na- 
tional attorney, and that the principal chief intended to pay over this mouey 
from time to time to the défendant Mott, in violation of the riglits of the eom- 
plainant. The bill further alleged as the basis for équitable relief: "That 
this plaintiff has no remedy at law by which he could sue the Creek Nation 
and recover from said Creek Nation the amount of nnpaid salary due him un- 
der and by vlrtue of the eontract of January 10, 1903, or for damages for the 
breach of said eontract, and that if the défendant P. Porter does issue to th^ 
said M. L. Mott the warrant or warrants for the salary of Creek national at- 
torney, arising and accruing subséquent to April 1, 1904, and the said M. D. 
Mott receives the same, this plaintiff will be wlthout any adéquate remedy at 
law to recovet the balance of his salary as Greelv national attorney for the 
year 1904, and wlthout any remedy at law whatever to recover the same." The 
bill asks thàt the défendant Porter be enjolned and restrained from signing 
or issùing any warrant or warrants ùpon the gênerai fund of the Creek Na- 
tion, payable tô Mott, or to any other person excépt to the plaintiff, for the 
salary of Creek national attorney, and enjoining and restralning tlie défend- 
ant Porter from paylng to the défendant Mott, or any otlier, person than the 
plaintiff, any portion of the salary Qf Oreek national attorney, and enj'oining 
and restralning the défendant Mott from receiving or atteijipting to receive, 
eithér directly or indirectly, such salary, or any warrant itherêfor; and as 
permanent relief,' in addition to an injunction in substantially the terms above 
mentioned, the bill asked that the eomplainant, A. P. Murphy, be adjudged to 
be the duly and legally constituted national attorney for the Creek Nation, en- 
tltled to perform the duties of such, and to receive the pay, for tlie same. Up- 
on this blU an application was made for a temporary injunction in accordance 
with the prayer, which was granted. 

Thereafter, on application of the çomplainant, the injunction was so modl- 
fled as to command the défendant P. Porter to exécute and file with the 
clerk of court warrants upon the gênerai fund of the nation for the salary 
of national attorney, payable to the order of the eomplainant, and requiring 
the eomplainant to indorse the same, apd directing the clerk to coUect the' 



ADAM8 V. MURPHT. 807 

proceeds thereof and hold the same in the reglstry of the court subject to 
Its final decree. Thereafter, by stipulation of the parties, and mauifestly 
siinpiy for the convenience of getting the fund Into the custody of the court 
without the necessity of the warrants belng made payable to the complalnant 
and indorsed by him, the injunction was further modlfied so as to command 
the défendant P. Porter to exécute the warrants for the salary of national 
attorney payable to the clerk of court direct! y, and requlring hlm to coUect 
the same and hold the proceeds subject to the final decree in the cause. 

A demurrer was Interposed to the blll on behalf of the défendants, charging 
(1) that the complalnt did not state facts sufflcient to constitute a cause of 
action ; (2) that it showed upon Its face that the plaintifC had a complète remedy 
at law; (3) that the facts set forth In the complalnt were not sufflcient in 
law to give a court of equlty jurisdiction or to warrant the granting of aa 
Injunction or restralning order. This demurrer was overruled, and an ex- 
ception saved. The briefs upon the argument of the demurrer are set forth 
in the record, and It appears thereln that it was contended that the court 
had no jurisdiction of an action against the Creek Nation or Its principal 
officers, the case of Thebo v. Choctaw Tribe of IndIans, 66 Fed. 372, 13 C. O. 
A. 519, belng clted as authority. To the application for modification of the 
injunction so as to require the défendant P. Porter to exécute warrants and 
file the same with the clerk of court, a further demurrer was interposed, 
challenging the jurisdiction of the court, and specifying particularly "that 
the court has no jurisdiction to order the défendant P. Porter, as principal 
chief of the Creek Nation, to issue the warrants on the treasury or funds 
of the Creek Nation, or to order said warrants to be paid"; and further 
alleging that the suit relates to and involves property of the Creek Nation, 
and said nation not having been made a party to thls suit, as required by 
law, the court Is without jurisdiction to make the order prayed for in the 
motion. As already stated, thls demurrer was also overruled, and com- 
plainant's motion was granted. Thereafter an answer was interposed to 
the blll, admitting many of its provisions, but charging that the complalnant 
had so misconducted hlmself as to forfelt the confidence of the departments 
before whom he was to represent the nation, and thus glving to the principal 
ehlef just cause for terminating the contract. The cause was referred to a 
master, who took testimony thereiu, and reported his findings of fact and 
conclusions of law. In this report the master found that no good cause 
existed for the termination of the contract, and that the plaintiflf was entitled 
to his salary down to March 4, 1905, when he became a member of Congress 
from the Sixteenth district of Missouri, and disabled from performing his 
duties under the contract. In his conclusions of law the master finds: 
"That the employer has a légal right to dlsmlss or discharge the employé, 
and that P. Porter, as principal chief of the Creek Nation, had the right to 
dlsmiss and discharge the plaintiff, A. P. Murphy, as its attorney, but, unies» 
good cause was shown, the nation Is liable for the damages for the violation 
of its contract." The report recommended that a decree be entered adjudg- 
Ing that the complalnant, A. P. Miirphy, is entltled to recover the salary 
due as national attorney of the Creek Nation, under his contract, from the 
Ist day of Aprll, 1904, to the 4th day of March, 1005, at the rate of $5,000 
per annum, and that the same be ordered paid out of the moneys pald into 
court. Numerous exceptions were saved to this report of the master, but 
they were ail overruled by the final decree of the court, and the report was 
approved and conflrmed. It was therein also adjudged and decreed that the 
plaintiff, A. P. Murphy, do hâve and recover of and from the défendants, 
P. Porter and M. L. Mott, to be paid out of the funds in the hands of the 
clerk of court, the sum of $4,320.08, and the clerk was ordered and dlrected 
to pay over to the said plaintiff, A. P. Murphy, out of the funds In his hands, 
the sum of $4,320.08, and that the plaintiff, A. P. Murphy, hâve and recover 
of and from the défendants, P. Porter and M. Lu Mott, ail of his costs In 
thls action, paid out or expended. 

An appeal was taken from this decree to the United States Court of Ap- 
peals for the Indian Territory, where the decree was afllrmed, and the appeal 
to this court is brought to review that action. 
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John R. Thomas (Grant Foreman, on the brief), for appellants. 
William T. Hutchings and Preston C. West, for appellee. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON,: District Judge (after stating the facts as above). Much 
of the argument in this cause has been devoted to the question whether 
Mr. Murphy was an officer of the Creek Nation, or simply held a pro- 
fessional employment. It seems to us that both the statute and con- 
tract leave little room for doubt on this point. The statute authorizes 
the principal chief "to contract with, retain and employ an attorney at 
law or firm of attorneys at law." This is whoUy incompatible with 
the idea of office. A firm of attorneys could not hold an office. The 
statute also provides that the contract shall be subject to cancellation. 
If it had contemplated the employment as giving rise to an office, it 
would hâve made provision for the removal of the occupant from of- 
fice. The statute simply conferred authority upon the principal chief 
to make the contract. It did not direct him to appoint an officer, and 
the person whom he employed derived his rights from the contract 
and not from the statute. This case is r«uch stronger upon its facts 
than the case of Hall v. Wisconsin, 103 U. S. '5, 26 L., Ed. 302, in 
which a similar question was presented, and the Suprême Court held 
that the relationship was one of contract and not of office. 

Being a mère contract for professional employment, the ordinary 
action at law for damages constitutes a full and complète remedy for 
its violation. But the Creek Nation is exempt from civil suit to com- 
pel performance of its contracts or to recOver damages for their viola- 
tion. Neither can the courts by judicial constraint require the chief 
officer of that nation to do those acts which if done by him voluntarily 
would constitute performance of the contract by the nation. Sucïa 
political societies, like private corporations, can act only through 
agents, and to constrain those agents is to constrain the society. To 
say that this tribe is exempt from civil suit on its contracts, and yet 
compel its principal chief, by judicial process, to take funds from its 
treasury and turn them over to the court to be applied in discharge 
of its contracts, is to destroy in practice the very exemption which at 
the outset is conceded as a légal right. 

This court had before it in the case of Thebo v. Ghoctaw Tribe of 
Indians, 66 Fed. 373, 13 C. C. A. 519, an action involving the same 
fundamental rights as are presented by the présent appeal. That suit 
was brought to recover on a contract for payment of attorney's fées, 
but the court held upon a full review of the authorities, ànd examina- 
tion of the nation's course of dealing with Indian tribes, that the Unit- 
ed States Court in Indian Territory had no jurisdiction of an action 
against the Choctaw Nation, or the chief executive officers thereof, 
when sued in their capacity as such for an alleged debt or liability of 
the nation. Upon considérations of public policy such Indian tribes 
are exempt from civil suit. That has been the settled doctrine of the 
government' from the beginning. If any other course were adopted, 
the tribes would soon be overwhelmed with civil litigation and judg- 
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ments. The civilized nations in the Indian Territory, as îs pointed 
out in the Thebo Case, are probably better guarded against oppression 
from this source ^.han the states themselves, under the eleventh amend- 
ment of the Constitution ; for the states .may consent to be sued, but 
the United States has never given its permission that thèse Indian na- 
tions might be sued generally, even with their consent. 

The complainant throughout this litigation has conceded the exemp- 
tion of the Creelv Nation from civil suit. That fact is put forward in 
the bill as the very ground for invoking équitable relief. It is there 
averred "that this plaintiff has no remedy at law by which he could sue 
the Creek Nation and recover from said Creek Nation the amount of 
unpaid salary due him under and by virtuc of the contract of January 
10, 1903, or for damages for the breach of said contract," and hence it 
is charged that he has no plain, speedy, or adéquate remedy at law 
for his injuries, and therefore is entitled, on a familiar principle, to 
relief in equity. But the équitable doctrine invoked has no applica- 
tion to the facts of the présent case. When the law out of considéra- 
tions of public policy dénies a remedy, equity cannot grant one. _ The 
defect of remedy which will support a resort to equity must lie in the 
légal remedy and not in the légal policy. An action for damages would 
afford a complète redress of complainant's grievance; but the courts 
are forbidden to grant the remedy because of the disastrous consé- 
quences that would' resuit if the tribe were exposed to civil suit. It is 
the right, and not the remedy, that is déficient. To say that, when the 
law dénies its remédies out of considérations of sound public policy, 
a party may hâve his claim enforced in equity, would be a scandai to 
our jurisprudence, and render equity less just than the law. 

This whole subject has been frequently before the fédéral courts 
in attempts to enforce in equity pecuniary obligations against states 
at the suit of individuals, in violation of the exemption of the eleventh 
amendment. Such attempts hâve uniformly failed. The leading au- 
thority on the subject is Louisiana v. Jumel, 107 U. S- 711, 3 Sup. Ct. 
128, 27 L- Ed. 448. That action was based upon refunding bonds is- 
sued by the state of Louisiana. The statute under which the bonds 
were issued levied an annual tax of SVa mills on the dollar upon alb 
property of the state to pay the principal and interest of the bonds, 
and set apart and appropriated the revenue derived therefrom to that 
purpose, and no other. It made the tax a continuing annual tax until 
the bonds were paid, principal and interest, and made the appropria- 
tion a continuing annual appropriation during the same period, and 
made it the duty of the auditor and treasurer of the state to collect the 
tax annually, and pay the interest and principal of the bonds. To di- 
vert any of the funds derived from this tax to any other purpose than 
paying the bonds or the interest thereon was made a felony. This act 
was passed in 1874, and, to provide further security to those who 
should surrender the old obligations of the state and accept the refund- 
ing bonds, the main features of the statute were embodied in a consti- 
tutional amendment, and were there declared to creatc a valid con- 
tract betvveen the state and each and every holder of the bonds "which 
the state shall by no means, and in nowise impair." In 1880 the state 
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adopted a new Constitution, and embodied articles therein wliîch 
amounted to a répudiation of thèse bonds in many of their essential 
features. In the meantime, however, taxes had been levied under the 
earlier statute, and collected, 'and a fund of $300,000 was in the treas- 
ury of the state derived therefrom, and large amounts of other taxes 
levied for the same purpose were still uncollected. A suit in equity 
was brought against the fiscal ofiicers of the state by holders of thèse 
bonds, in which it was sought to hâve the provisions of the Constitu- 
tion of 1880 declared null and void as impairing the obligation of the 
state's contract, in violation of the fédéral Constitution, and restrain- 
ing the state officers from failing to carry out the provisions of the ear- 
lier enactments. At the same time time a suit at law was instituted 
in \\ __'ch a mandamus was asked requiring thèse officers to apply the 
funds in their hands to the extinguishment of the bonds and coupons 
held by the complainant. The Suprême Court upon a full examination 
of the subject held that thèse were suits against the state, in violation 
of the eleventh amendment to the fédéral Constitution. Much was 
made in that case of the fact that the moneys had been collected under 
the earlier enactments, and were held in the treasury appropriated to 
the payment of complainant's bonds, and that the money so held was a 
"trust fund" which neither the state nor its officers côuld withhold 
from the original purpose of the levy. The case was much stronger 
in this feature than the présent case, for hère nothing has been donc 
but to make a gênerai appropriation out of the funds in the treasury 
of the Creek Nation for thè payment of the salary of national attorney. 
The court held that such an appropriation did net make the money in 
the treasury a "fund" within the meaning of that term as used in 
equity jurisprudence ; that such an appropriation was a matter wholly 
between the state and its officers, and gave the complainants no right 
to the money as a trust fund. Chief Justice Waite, speaking for the 
court, summed the matter up tersely as follows: 

"The officers owe duty to tlie state alone, and hâve no contract relations 
with the bondholders. They eau be moved through the state, but not the 
state through thein." 

The whole doctrine was again examined by Mr. Justice Matthews in 

the case of In re Ayers, 133 U. S. 503, 8 Sup. Ct. 181, 31 L,. Ed. 316: 

"Admlttlng ail that Is claimed on the part of the complainants as to the 
hreacli of its contract on the part of the state of Virginia by the acts of its 
General Assembly referrod to in the bill of eomplaint, there Is nevertheless 
no fonndation in law for the relief asked. For a breaeh of its contract by 
the state, It Is conceded there is no remedy by suit against the state itself. 
This results frotn the eleventh amendment to the > eonstitution. which secures 
to the state immunlty from suit by indlvldual cltizens of other states or 
aliens. This immunlty Includes not only direct actions for damages for the 
brcach of the contract brought against the state by name, but ail other ac- 
tions and sults against It, whether at law or In equity. A bill in equity for 
the spécifie performance oî the contract against the state by name, it Is 
admitted, couid not be brought. In Hagood v. Southern, 117 U. S. 52, 6 Sup. 
Ct. 608, 29 L. Ed. 805, it was deelded that in such a bill, where the state was 
not nominally a party to the record, brought against its officers and agents, 
having no Personal Interest in the subject-matter of the suit, and defending 
only as representing the state, where 'the things required by the decree to 
be done and performed are the very things which, when done and performed, 
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■constitute a performance of the alleged contract by the state,' the court 
was without jurlsdiction, because it was a suit against a state." 

Again, the same learned judge says, page 504 of 133 U. S-, page 183 
<of 8 Sup. Ct. (31 L. Ed. 316) : 

"But wliere the contract is between the iiidlvidual and the state, no action 
wlU lie against the state, and any action founded upon it agaiust defendauts 
who are oiflcers of the state, the ohject of vvhich is to enforce its siiecific 
performance by conipelling those things to be done by the défendants wliich, 
when done, would constitute a performance by the state, or to forbid the 
doing of tliose things wliich, if done, would be nierelybreaehes of the con- 
tract by the state, is in substance a suit agaiust the state itself, and equally 
within the prohibition of the Constitution." 

The présent suit cornes squarely within this language. It is a stiit 
îor the spécifie performance of a contract of personal service. Per- 
formance of that contract on the part of the Creek Nation consisted in 
paying the compensation which it provided, and on the part of Mr. 
Murphy it consisted in rendering the service mentioned in the con- 
tract. It is elementary law that a suit in equity for spécifie perform- 
ance will not fie as to such a contract. There are two controlling rea- 
sons why this is so : First, the remedy at law is adéquate ; and, second, 
it would be impossible for a court of equity to supervise the many 
acts which would constitute performance by the défendant. If we look 
at the contract from the other side, it will be manifest that the présent 
case falls within the second reason as well as the first. Suppose Mr. 
Murphy had violated the contract by refusing to render the service 
mentioned therein, could the Creek Nation hâve maintained a bill in 
equity to compel him to perform those services ? Manifestly not. No 
more can he maintain a bill in equity to compel the Creek Nation to 
pay the compensation which the contract provides. The défendant 
Porter had no personal interest in any of the matters embraced in the 
bill. In discharging the complainant he acted in his officiai capacity, 
exercising a discrétion with which he was clothed by law. If there 
was just cause for what he did, the contract was not violated. If he 
erred in the exercise of his officiai discrétion, then he violated com- 
plainant's right under the contract, and would hâve subjected the 
Creek Nation to an action for damages had it not been for the exemp- 
tion already considered. The exercise of his officiai discrétion cannot 
be reviewed in court farther than to déclare whether the contract was 
or was not violated. Even if his conduct was arbitrary, it could pro- 
duce no resuit except the violation of the contract, and could not jus- 
tify a resort to equity either for the purpose of having the com- 
plainant reinstated in the en:iployment, or enforcing payment of his 
salary. The relationship of attorney and client is such as to require 
perfect confidence between the parties, and, of course, could not be 
continued by a decree in equity against the will of either party. 

Section 3 of the act of June 28, 1898, c. 517, 30 Stat. 495, commonly 
known as the "Curtis Act," provides that : 

"When in the progress of any civil suit pending in the United States court 
in any district in said territory, it shall appear to the court that the iii'op- 
erty of any tribe is in any way afCected by the issues belng heard, said 
court is hereby authorized and required to make said tribe a party to said 
suit." 
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By reason of this statute it is urged by défendants that the Creek 
Nation is an indispensable party in trie présent case. We do not tbink 
such is the true intent of that lavv. One of the prominent features of 
the Curtis act was to settle by suits between the Five Civihzed Tribes, 
and private individuals, as well as by suits between such private in- 
dividuals, the right to membership in thè tribe, and as a resuit of such 
membership the right to share in the tribal funds and lands. It is a 
matter of gênerai knowledge that many nonmembers were in posses- 
sion of the valuable lands of Indian Territory, under fraudulent claims 
of title, and illégal claims of membership in the tribe. Much litigation 
on thèse subjects was pending between private individuals at the time 
the act was passed, and the act itself authorized the bringing of suits 
both by the tribes, and by the individual members thereof , for the oust- 
er of trespassers from the tribal lands, and the adjudication of the 
right of membership in the tribes. In such litigation between individ- 
uals it would necessarily occur that the rights of the tribe to tribal lands 
and tribal funds would be, either directly or indirectly, invoîved. Such 
rights of the tribe might also be seriously prejudiced by coUusive suits 
between individuals. In order that thèse questions might be finally 
settled so as to protect both individuals and the tribe, the provision 
of the statute above quoted was enacted. It was never intended in 
this indirect way to abolish the exemption of the tribe from civil suit. 
This court declared in the Thebo Case that "the intention of Congress 
to confer such a jurisdiction upon any court would hâve to be ex- 
pressed in plain and unambiguous terms." If the interprétation sug- 
gested were to be adopted, it would always be possible for a private 
person having a claim against the tribe to sue the officer having control 
of its funds, and then ask that the tribe be brought in as a necessary 
party uhder this statute. We cannot believe that it was the intent of 
Congress, in this indirect manner, to abrogate a settled poHcy which 
lias hitherto been deemed essential for the protection of thèse dépend- 
ent tribes against the schemes of the unscrupulous. 

There are three sound reasons why the demurrer to the bill in this 
cause should hâve been sustained : First, the remedy at law was adé- 
quate, were it not for the exemption of the Creek Nation from civil 
suit. Second, the contract is one for professional service, and cannot 
be specifically ehforced in equity at the. suit of either party. Third, 
the suit, though nominally against an officer, is in fact against the 
Creek Nation, and cannot be sustained without violating the exemp- 
tion of that nation from civil suit. 

The moneys received by the clerk of the trial court as an alleged 
salary accruing to the complainant should be returned tQ the défendant 
Adams, or to the proper officer, représentative or successor in interest 
of the Creek Nation, unless the défendant Adams has already made 
restitution to that nation or to its successor in interest, and then the 
bill should be dismissed. 

The decrees of thç courts in the Indian Territory are reversed, and 
the cause is remanded to the Suprême Court of the state of Oklahoma 
for further proceedings not inconsistent with this opinion. 
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AMERICAN LAW BOOK CO. v. CHAMBERLATXE. 

(Circuit Court of Appeals, Second Circuit. Decemiier 13, 190S.) 

LiTEBABY TrOPEETY (§ 7*)— RiGIII TO COSTROL PrELICATIOS— SaLE BY AUTHOR. 

Plaintiff contractée! to write an article on tlie law of évidence, and to 
deliver tlie sa nie for a stated compensation to défendant for ]>ublication 
in ils Cyclopedia. Ilefeudant was to become owner of tlie copyright, plain- 
tiff reserving only tlie rlglit to niake use of tlie material and uiemoranda 
collected by bim in any nianner whicli did not infringe upon or interfère 
wlth such co])yriglit. Plaintiff wrote and delivered only part of tlie arti- 
cle, and défendant revised and conipleted tbe sanie, and published it with 
a truthful statenient of authorsbip and editorsliip. Helii that, wUen the 
manuscript was written and delivered under sucb coutract, plaintiff ceas- 
ed to be the owner of the literary property therein, and could not niain- 
tain an action for trespass thereto because of the manncr in which the 
article was published. 
[Ed. Note. — For otlior cases, see Literary Property, Dec. Dig. § 7.* 
Rights of autliors to control of publication, disposition, or use of their 
productions, indeiiendent of statutory copyriglit, see note to P.ol)>is-Merrill 
Co. V. Straus, 77 C. C. A. 620.] 

In Error to the Circuit Court of the United States for the Ea.stem 
District of New York. 

This cause conies hère upon writ of error to review a .ludgnient agaiust plain- 
tilï in error for !|;2,.")00 and costs. The cause was tried by tlie «nirt without 
a jury. The testbnony being closed, the trial judgo stated that lu; thought lie 
should go upon the record in order to avoid any questions as to fludings of 
fact, and proceeded to set forth bis views as to tlie pleadings and. évidence 
(somewhat in tlie form of a charge), and concluded that the couijiany sliould 
pay the suin of $2..')0f>. The facts are sufficiently stated in tlie following 
opinion. 

W. B. Haie and Edmund Wetmore, for plaintiff in error. 
F. H. Field, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The plaintifif below was an attorney at 
law, with a favorable réputation as an author and an authority upon 
the law of évidence. Défendant was the publisher of the Cyclopedia 
of Law and Practice, known as "Cyc." On October 1, 1903, they en- 
tered into a written contract, the material parts of which are as fol- 
lows ; 

Plaintiff agreed to furnish to the défendant an article entitled "Evi- 
dence," to be published in the Cyclopedia, and to write said article in 
conformity with a certain annexed scliedule of requirenients (Clause 
I). He further agreed that the said article, if accepted by the Com- 
pany, may be published by it in the Cyclopedia in the name of Mr. 
Chamberlayne in the coinpany's customary style, to wit : "V>y Charles 
F. Chamberlayne" (Clause II). Plaintiff further agreed "that the 
Company shall become the sole owner of the copyright of said article, 
Mr. Chamberlayne reserving the right to make use of the material 
and memoranda collected and used by him in the préparation of said 
article and of any ideas embodied in said article, provided such use 
shall not in any manner infringe or interfère with the copyright of 

*¥oT otier tases see same topic & § mumber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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said article 'Evidence' written and prepared by him for tlie Company" 
(Clause III). He furt'her agreed that the article should be so con- 
structed when delivered to the copipany as to constitute when printed 
as nearly as practicable not more than 1,000 pages ail told, including 
and excluding such matters as were directed by the schedule ; that 
the article when delivered to the company should be finished for the 
printer, and should be a pièce of good professional work ; that the arti- 
cle should be completed and delivered on or before J^nuary 1, 1904, 
and that, in case of failure so to deliver it, the damages should be fixed 
at $5 a day for every day it should remain unfinished and undelivered 
(Clause VII). 

The company reserved to itself "the right to reject said article or 
any part of said article provided the same does not in its opinion come 
up to the proper standard or does not constitute a reasonable com- 
pliance with the terms of this contract; and in case said article, or 
part of the same is rejected, it is hereby mutually agreed that Mr. 
Chamberlayne shall receive no compensation for the said article, or 
part thereof, so rejected; and if in the opinion of the company al- 
térations or changes are necessary to make the said article conform 
in substance, style, or form to the required standard, and it is deemed 
expédient to hâve the said altérations or changes made in the home 
office of the company, the lowest actual cost of making said altéra- 
tions or changes shall be deducted from the amount which otherwise 
would be due to Mr. Chamberlayne" (Clause VIII). Plaintiff further 
agreed that, in case of his death or disability whereby he might become 
incapacitated for the full performance of the contract, the company 
should hâve full permission to take possession of and complète the 
manuscript of said article, which, when so completed, might be pub- 
lished in his name in the Cyclopedia (Clause IX). 

The company agreed to pay him for the said article prepared in 
conformity with the aboyé conditions $5,000, subject to certain déduc- 
tions for clérical or editorial assistance as might be mutually agreed 
upon (Clause X). The company further agreed that ail memoranda 
of cases and other material used or designed for the writing of said 
article by or for Chamberlayne should remain at ail times his property, 
but that the same should not, without the consent of the company, be 
removed from its possession; and that it should hâve a lien on the 
same to secure the company jn the event of his death or permanent 
disability prior to completion of the article (Clause XII). It further 
agreed to furnish him with suitable deskroom, assistants, etc. (Clause 
XIII). 

The article was not completed by January 1, 1904, but neither party 
to the contract, at that time or any other, attempted to rescind it be- 
cause of any alleged breach by the other. At that time plaintiff had 
worked upon only the first half of the article, and even that portion 
was not in a fully completed state. The time was extended by mutual 
assent, and plaintiff continued working at the article until February 
37, 1905. During this period there was much friction between the 
parties. Défendant insisted that it was manifest the whole article 
would not be completed by plaintiff' within such time as to enable it 
to publish the volumes in which the same was to appear, and there- 



AMERICAN LAW BOOK CO, V. CHAMBERLATNE. 315 

fore employed four other persons to complète it, each writing one 
of the last four sections. The plaintiff eventually completed and re- 
vised 13 sections, and thèse he actually delivered to the défendant, and 
himself asserts that the manuscript as prepared and written by him 
and delivered to défendant, with certain incidental changes and ad- 
ditions made by other persons acting under the direction of défendant, 
constitutes the first 13 sections of the article "Evidence" as printed 
and published by défendant in the Cyclopedia. 

The défendant published the first 10 sections in volume 16 of "Cyc." 
They are entitled: 

"Evidence. 

"By Charles F. Chamberlayne, Charles C. :JIoore, \Vm. Lawreuce Clark, A. S. 
H. Bristow, Hlram Thomas, and Joseph Walker Magrath." 

An asterisk calls attention to a note at the foot of the page, vk^hich 

reads : 

"The author and editor of particiilar sections are indlcated In a foot-note 
at the heginuing of each section. The entire article was revlsed and edited 
by Charles C. Moore and Wm. Lawrence Clark." 

An asterisk at the title of each of the 10 sections calls attention to 
a note at the foot of the page, which reads : 

"By Charles F. Chaniberlayne. Kevised and edited by Wm. Lawrence 
Clark" (or in some instances "by Wm. Lawrence Clark and Charles C. Moore"). 

The remainder of the complète article on Evidence was published in 
volume 17 of "Cyc." with similar headings and footnotes, except that, 
in connection with the last four sections, plaintiiï's name does not ap- 
pear, the note giving the name of the author who wrote it, e. g. "By 
A. S. H. Bristow, Revised and Edited by Charles C. Moore and Wm. 
Lawrence Clark." 

The injury of which plaintiff complains is, as averred in the com- 
plaint, that the publication "has confused plaintifï's work with that 
of others, which in important particulars differs from plaintifï's views 
on those subjects ; has rendered the article as a whole, i. e., the whole 
17 sections, variable in style, imperfect and unsymmetrical in arrange- 
ment; and subjects plaintiff to the unnecessary inference of incom- 
petency to deal adequately with the subject as a whole." Also that 
the publication "so joins the names of persons other than the plaintifï 
as editors and revisers * * * as to suggest the inference * * * 
that his said article was unfit for publication in defendant's séries 
except upon substantial changes and corrections made by persons prc- 
viously unknown to the légal profession, in connection with the sub- 
ject 'Evidence,' and so confuses, blends, and intermingles the plain- 
tifï's work with that of others as to prevent him from receiving the 
public crédit which would otherwise accrue to him." Also that, by 
omissions of statements and authorities which he had written or de- 
sired to add to his manuscript, the portion published was rendered 
"incomplète, unscientific, and inaccurate." 

The cause having been tried without a jury, the findings of fact by 
the court are to be given the same force and efifect as would be given 
to the verdict of a jury. The trial judge found that "the uncontradict- 
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ed évidence shows consent by the plaintiff to the publication of the 
manuscript 'Evidence' delivered by him to the défendant, and that 
the only actual damages which can be assessed, when allowed, are 
such as grow eut of the manner of publication." That there "is no 
évidence of actual damage," and "nothing shown in the sensé of studied 
désire to injure the réputation of the plaintiff." The statenients in 
the two volumes as to authorship, revising, and editing of the différ- 
ent sections were strictly truthful. 

Whatever unfair treatment the plaintiff may hâve received during 
his employment under the contract, and afterwards by the manner in 
which his manuscript was published — and vve are not to be under- 
stood as expressing any opinion as to whether or not there was any 
unfair treatment — we are satisfied that lie cannot recover in this ac- 
tion. The trial court erred, as we think, in giving too broad a con- 
struction to the former opinion of this court in Press Publishing Co. 
v. Monroe, 73 Fed. 196, 19 C. C. A. 439, 51 L. R. A. 353. If the 
évidence warranted it, a party to such a contract as that above set 
forth might recover damages sustained by reason of the other party's 
doing or pmitting to do something he had agreed to omit or to do. But 
the plaintiff has elected not to sue upon the contract. If he has sus- 
tained damage because his article has been published in a mutilated 
or altered form or with some misrepresentation as to its authorship, 
he may, if he can prove his allégations, recover in an action for libel. 
But this is not an action for libel ; plaintiff 's counsel so states on page 
3 of his brief. The whole theory of the case is that plaintiff has 
never parted with his literary property in the 13 sections, and that 
therefore he can maintain "an action for trespass to literary property 
by the unwarranted, unauthorized, and unlawful publication of plain- 
tiff's manuscript without his consent." 

The authority relied upon in support of this proposition is Press 
Publishing Company v. Monroe, supra. In that case Miss Monroe 
had written a poem to be delivered at the dedicatory exercises of the 
World's Fair or Columbian Exposition in Chicago. Copies of the 
manuscript had been shown to members of the literary committee 
which had the matter in charge, to enable them to détermine whether 
or not the poem was worthy of the occasion. This, of course, did not 
operate as a publication. The committee approved her poem and 
agreed to pay her $1.000 for the privilège of reading and publishing 
it on October 21, 1892, the date fixed for the dedication exercises. 
The agreement between them is quite precisely evidenced by the fol- 
lowing document: 

"Received Chicago, the 23d day of Septeniber, 1r<ri2, from the WorUl's Co- 
luiiibiau Exposition, $],000 in full payiiient for ode eomposed by \>.h\ It is 
miderstood and agreed tliat said Ex]X)Sitloii Comjiany shall bave Ihe right to 
farnisli copies for piililieation to tl)e newspaper jiress of tlie world and copies 
foi- free disposition if dj'sired, and may also piil)lish same in tlie oîMciul Instory 
of tlie Dedicatory Cérémonies ; aud snttject to the concession herein niade, the 
îiuthor expressly reseryes her copyright thereiu." 

The date fixed for dedication exercises was October 21st. In some 
way or other, without the consent of Miss Monroe or the Exposition 
Company, the New York World on Septeniber 23d securcd a copy of 
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the poem. It was notified that the poem was protected by copyright, 
and publication was forbidden, but published it in full in its issue of 
September 2oth, for which tortious act it was sued by Miss Monroe. 
Tliis court held that by the. plain language of the contract she had 
reserved to herself the common-law as well as the statutory copyright; 
that the contract did not contemplate a complète transfer of ail rights 
to the committee; that ail that was conveyed was the right to do 
certain things which, when donc, would operate to prevent the taking 
eut of statutory copyright and would destroy ail right to restrain fu- 
ture piracy. 

The contract in the case at bar is a very différent one. Plaintiff 
reserved to himself only the right to retain and make use of material 
and memoranda collected by him, and to make use of any of his ideas, 
provided such use shall not interfère with the copyright of the article 
written and prepared by him for the company (articles III and XII). 
He agreed that the company should become the sole owner of the 
copyright of said article, when it was written and delivered; and 
subsequently he wrote and delivered it. Under thèse circumstances 
he was not the owner of the literary property, nor entitled to maintain 
this suit for a trespass upon such property. 

The judgment is reversed. 



MERIWETHER v. BOARD OP DIRECTORS OF ST. FRANCIS EBVEE 

DISTRICT. 

(Circuit Court of Appeals, Eiglitli Circuit. Xovember 18, lOOS.) 

No. 2,775. 

1. IjEvees (§ 15*) — Construction — Mode op Doing Work — "Neces.sary" Acts. 

In (letenuiniiis what is reasonably neeessary In makiiis a public im- 
provement, and wliat tlie autliorities having it in cliarge are thevefore em- 
powered to do, tlie word "neeessary" is not to be construed as meaning in- 
dispensable, but inciudes wliatever is appropriate and conveuieut to ren- 
der tlie iniprovenient effective. 

[Ed. Note. — For other cases, see Levées, Cent. Dig. § 10; Tiec. Dig. § 15.* 

For otlier définitions, see Words and Phrases, vol. 5, pp. 4705-4710; vol. 
8, p. 772!).] 

2. Levées (§ 9*) — Levée Districts — Discketionakv Powers — Review by 

Courts. 

ïhe board of directors of a levée district created for the purpose of con- 
Rtructing and maintaining a levée along the Mississippi to proteet adjoin- 
ing lands from overflow are necessarily vested with a wide discrétion in 
the choice of means and uiethods, and, if they act in good faith and on rea- 
sonable grounds, their judgment cannot be set aside by the courts. 

PSd. Note. — Foi- othér cases, see Levées, Cent. Dig. § 18 ; Dec. Dig. § 9.*] 

3. Levées (§ 19*) — Damages frou Coxstkijction — Adéquate Remedy at Law. 

Under the Constitution and statutes of Arkansas, an owner of land 
which is in.iured by overflow as the direct resuit of the building of a levée 
by a levée district In the exercise of the powers coiiferred upon it is giv- 
eu a full and complète remedy at law by the recovery of damages as for 
a taking of his pro))erty for a public use, and a fédéral court is without 

•For other cases see same loplc & § numbbh in Dec. & Am. DigS. 1907 to date, & Rep'r Indexes 
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jurisdlction to grant équitable relief, at least uutil his remedy at law bas 
been proven Inadéquate. 
[Ed. Note. — For other cases, see Levées, Cent. Dig. § 10 ; Dec. Dlg. § 19.*] 

. Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

In 1893 the Législature of Arkansas established the St. Francis levée 
district, comprising eight counties in the eastern part of the state, to con- 
structand maintain levées against the waters of the Mississippi river, and gave 
to It the corporate name of the Board of Directors of St. Francis Levée 
District. The directors were autliorized to sue and be sued, to acquire 
property both by purchase and eminent domain, to détermine the crown, 
height, slope, and grade of the levée, and to make ail needful régulations, 
and do ail acts in their opinion necessary to secure the levée district under 
their charge from overflow by the waters of the Mississippi. The complain- 
ant is the owner of a tract of land embracing about 500 acres, which is 
bounded on the east by the Mississippi river, and on the west by Fletcher 
bayou. It Is alleged in the bill that this bayou is the natural course of 
drainage for the immédiate district, and carries off ail surface water vyhlch 
woûld otherwise accuriiulate upon the rear portion of the complainant's 
plantation, and empties the sanie into the Mississippi river a few miles be- 
low. In the month of O'ctober, 1901, the plaintlffl granted to the défendant 
the right of way for the levée across the eastern portion of his land, and 
thereafter during the same year it was constructed over the land, and many 
miles to the southw^ard, crossing the mouth of Fletcher bayou so as to com- 
pletely dam it up. No complaint was made of the construction of the levée, 
but during the summer and fall of 1902, it is charged that, as a resuit of 
closing the bayou, a great quantity of water was accumulated on the western 
portion of plalntifC's plantation, causing more than 300 acres of his land to 
become a swamp, rendering it unflt for agricultural purposes to which it had 
theretofore been devoted, Injuring pecan trees growing thereon, and render- 
ing the remajnder of the plantation unhealthy for human habitation. It 
is charged in the bill that the damming up of Fletcher bayou "in this way" 
was wholly ùnnecessary, and was not originally contemplated by the de- 
fendant. In 1902, after the efifeet of the levée had become manifest, the 
complainant presented the situation to the défendant, which thereupon 
promised to provide suitable drainage for carrying ofE the accumulation of 
water. It caused its engineer to make surveys and estimâtes of the cost 
of providlng sueh drainage, and he reported that the cost would not greatly 
exceed the sum of $2,500. The défendant bas, however, falled to construct 
the drainage, and prier to the bringing of suit refused to do so. The bill, 
upon the foregoing facts, asks judgment for damages already suffered, and a 
mandatory Injunction requiring the défendant to drain said swamp. To this 
bill a demurrer was Interposed, flrst, upon the ground that it dld not state 
facts sufflcient to entitle the plaintiflf to any relief ; and, second, that it shows 
on its face that the plaintiff has a full, complète, and adéquate remedy at 
law. The demurrer was sustaiued upon the second ground, and the bill dis- 
missed. 

Rose, Hemingway, Cantrell & Loughborough and H. M. Meriwether, 
for appellant. 
H. F. Roleson, for appellee. 

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District jûdge (after stating the facts as above). The 
appellant contends that the obstruction of Fletcher bayou, and the con- 
séquent accumulation of water upon his land, constitutes a nuisance 

•For.other cases see same topic & § numb?e in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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which he îs entitled to hâve abated. This takes account only of his 
in jury, and overlooks the powers of the défendant in carrying ont an 
important public improvement. If the obstruction of Fletcher bayou 
is reasonably necessary in building the levée, then the taking or in jury 
of plaintifif's property is not a nuisance, but falls within the power of 
eminent domain, and constitutes simply an appropriation of private 
property to a public use. For his damages the plaintiff would be en- 
titled to compensation, but would not be entitled to an abatement or im- 
pairment of a great public improvement in order to conserve his private 
property. It would be wholly impracticable to leave openings in the 
levée for ail the bayous and estuaries leading into the Mississippi river 
along its line. To détermine when the benefits of a continuons levée 
would exceed the damage to private property from damming up such 
water courses was one of the subjects committed to the sound discré- 
tion of the défendant board. The plaintiff, therefore, is not entitled 
to the équitable relief which he asks if the obstruction of Fletcher 
bayou was reasonably necessary in building the levée. The term "nec- 
essary" in this connection should not be construed to mean "indispen- 
sable," but should be held to cover what is appropriate and convenient 
in carrying on the public improvement. Détroit Park Commissioners 
V. Moesta, 91 Mich. 149, 51 N. W. 903 ; N. J. Railroad Co. v._ Han- 
cock, 35 N. J. Law, 537. Municipal authorities under such circum- 
stances must be vested with a wide discrétion in the choice of means 
and methods. If they act in good faith and upon reasonable grounds, 
their judgment cannot be set aside by the courts, even though some 
better way be pointed out. The bill in this case allèges that the dam- 
ming of Fletcher bayou was "wholly unnecessary." This, however, is 
simply to place the plaintiff's judgment over against the judgment of 
the défendant. No spécifie facts are alleged showing that the obstruc- 
tion is unnecessary. Until such a showing is made, the court is bound 
by the presumption that the défendant has exercised a sound and 
honest discrétion. The complainant asks the unusual remedy of a 
mandatory injunction. To justify the courts in awarding that remedy, 
his bill should contain a fuU and spécifie statement of facts from which 
it would appear either that the défendant had acted wantonly, or that 
there was no reasonable necessity for the doing of the acts complained 
of. The bill fails to make any such showing. 

The Constitution and statutes of Arkansas require that full compen- 
sation be made for property taken or damaged for a public use. Sec- 
tion 3734 of Sanders & Hill's Digest of Arkansas Statutes further en- 
acts that "whenever any corporation authorized by law to appropriate 
private property for its use, shall hâve entered upon and appropriated 
any property, real or personal, the owner of such property shall hâve 
the right to bring an action against such corporation in the circuit court 
of the county in which such property is situated, for damages for such 
appropriation" ; and the measure of recovery is declared by the follow- 
ing section to be the same as that governing proceedings by corpora- 
tions for the condemnation of property. The gênerai statute of the 
State dealing with the subject of levées (section 4705) requires the jury 
to assess and award ail damages that are sustained by reason of the 
levée. 
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On tlie showing made by the bill, thèse statutes furnish the plaintiff 
a full and complète remedy for his injuries. If his land has been over- 
flowed or injured as a direct resuit of the building of the levée, that 
amounts to a "taking" or "injuring" within the meaning of the con- 
stitutional provision which protects private property from public use 
without compensation ; and at common law, as well as under the ex- 
press provision of the statute just quoted, the plaintiff could maintain 
an action for his damages though no direct proceeding had been taken 
to condemn the land by eminent domain. United States v. Lynah, 188 
U. S. 445, 23 Sup. et. 349, 47 h. Ed. 539 ; Pumpelly v. Green Bay Ce. 
13 Wall. 166, 20 L. Ed. 557 ; Springfield, etc., R. R. Co. v. Rhea, 44 
Ark. 258. Where such a remedy exists, it is adéquate and exclusive. 
Ex parte Martin, 13 Ark. 198, 58 Am. Dec. 321. This is an instructive 
case, involving substantially the same questions as those presented by 
this appeal. The opinion contains a clear explanation by a court, fa- 
miliar with the local situation, of the necessity of obstructing water 
courses in building effective levées, and the need of granting a wide 
discrétion on that subject to boards having charge of such improve- 
ments. At that time neither the Constitution nor statutes of Arkansas 
provided for compensation for property thus taken or injured, and for 
that reason the plaintiff prevailed; but the court plainly déclares that 
if the right to compensation had been secured, no équitable relief would 
bave been granted. "If the acts of assembly for reclaiming the swamp 
lands provided for compensation to those whose property might be in- 
jured or taken for public use by the levées or drains contemplated by 
those acts, the parties now seeking relief could not be heard except to 
complain in respect of the due and just administration of the law award- 
ing compensation." 13 Ark. 211, 58 Am. Dec. 321. 

The bill leaves us in doubt whether the complainant asked that an 
opening be made in the levée, or an independent System of drainage 
constructed. If the latter was the relief sought, the court had no power 
to command such affirmative action by the défendant. Vicksburg v. 
Vicksburg Waterworks Co., 202 U. S. 453, 471, 26 Sup. Ct. 660, 50 
h. Ed. 1102. 

The bill avers that after full nivestigation the board of directors 
refused to adopt either of thèse suggested courses, but allèges no facts 
which impugn the wisdom or honesty of their judgment. . The trial 
court was therefore right in holding that upon the face of the bill an 
action at law to recover darnages for property taken or injured would 
be a complète redress of his wrongs. If, when he has established his 
right at law, it shall appear upon a full disclosure of the facts that 
équitable relief is necessary to afford him complète redress, he can then 
apply to equity upon a proper showing. We think, however, that the 
right of the complainant to resort not only to law but to equity, if need 
be, after he has established his right at law, should bave been left en- 
tirely plain by the decree of the court below ; and, in order to remove 
ail possible doubt on that subject, the decree of the court below will 
be modified so as to read that the bill be dismissed for want of equity, 
but without préjudice to further proceedings. As so modified, the de- 
cree is affirmed, with costs in favor of the appellee. 
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CANADA- ATLANTIC & PLANT S. S. CO., Limited, v. FLÂNDERS. 
(Circuit Court of AppeaJs, First Circuit. December 2, 1908.) 

No. 771. 

1. CoNTRACTS (§ 321*) — Rekukciation of Executort Contract— Rigiit to 

lÎLECT AS TO ReMEDY. 

The fiual renuiiclatlon by one party of a contract provlding for future 
perfoniiauce glves to the other party an immédiate rlght of élection, 
eltlier to continue to assert hls strict contract rlglits or to accept the 
renunciatlon and to sue upon tliat as a distinct cause of action. 

[Ed. Note. — For other cases, see Contracts, Cent. Dlg. § 1510; Dec. 
Dig. § 321.*] 

2. JuDGMENT (§ 594*) — Bae op CAUSES — Contbact of Employment— Divisi- 

BiLiTY— Successive Actions for Bkeach. 

Upon the refusai of défendant to further perform a contract by which 
it employed plaintiff for a terni of five years at a salary payable monthly, 
plaintiff brought an action on the contract In which he expressly limited 
his demand to such damages as he had sustalned and might sustaln by 
reason of the breach to the tlme of trial, and in such action recovered 
judgment for the amount of hls salary to the tlme of trial ; the contract 
term not having explred. Held, that the contract was not indivisible, 
but was capable of successive breaches by défendant, and that such ac- 
tion was not an élection by plaintiff to treat it as terminated, nor the 
judgment thereln a bar to a second action to recover subséquent salarj 
and damages for an anticipatory breach. 

IBd. Note. — For other cases, see Judgment, Cent. Dig. § 1109; Dec, 
Dig. § 594.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 161 Fed. 378. 

WilHam M. Richardson (Robert M. Morse, on the brief), for plain- 
tif? in error. 

George W. Anderson (Edward H. Ruby, on the brief), for défend- 
ant in error. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

BROWN, District Judge. The question before us is whether the 
Circuit Court erred in refusing to rule that a former judgment was 
a bar, and in giving judgment for the plaintiff below, now défendant 
in error, notwithstanding the former judgment. 

Both the fîr,st and second actions were based upon a written contract 
relating to the employment of James A. Flanders as gênerai agent 
of the Canada-Atlantic & Plant Steamship Company. The contract 
was for a term of fîve years from May 1, 1904, at a salary of $3,000 
per annum, payable in monthly installments. The contract is set out 
in full in the opinion of this court, handed down May 23, 1906, in Can- 
ada-Atlantic & Plant Steamship Company v. James A. Flanders, and 
reported in 145 Fed. 875, 76 C. C. A. 1. 

•For other cases see same topic & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
165 F.— 21 
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The writ in the first action is dated December 28, 1904, and con- 
tains this expression, following the description of the plaintifï :. 

" * « * wiio brings this suit to recover sucli damages as lie lias sustained 
to the date of this writ, and also such damages as he may sustain up to the 
date of trial of this action, but without préjudice to his right to bring subsé- 
quent suit or suits for damages accruing after the date of the trial of this 
cause,'" etc. 

The déclaration filed in pursuance of this writ is as follows : 

"And the plaintiff says that on or about the 28th day of April, A. D. 3904, 
an agreenient in writing was made and. entered into by and between the plain- 
tiff and the défendant conipany, a copy of whiçh is hereto aunexed and made 
a part of this déclaration, whereby the plaintiff agreed to render his services 
to the défendant company as gênerai agent from the Ist day of May, 1904, to 
the Ist day of May, 1909, in considération whereof tlie défendant agreed to 
employ the plaintiff in the, çapacity of gênerai agent as af oresaid, and to pay 
hini for such services at the rate of three thousand (3,000) dollars per year. 

"And the plaintiff f urther says that he, eiitered upou his employment under 
said agreement and duly discharged î\11 the duties tliereof until the Ist day 
of December, 1904 ; and although he bas ever since been and still is ready and 
wllling and on said last-named day duly offered to perforni ail the conditions 
of said agreement upon his part to be performed, the défendant has refused 
and still refuses to allow hini to do so, or to pay him therefor, as the plain- 
tiff says, to his great damage." 

Annexed to the déclaration was a copy of the written contract. 

Upon a jury trial verdict was rendered for the plaintifï and judg- 
ment entered for $3,085.61 ; the amount being merely a correct com- 
putation of the amount of salary accruing according to the terms of 
the contract up to the date of trial. The question of the right of 
the plaintifï to recover damages for any period after the date of the 
trial was not mentioned by counsel or court at the trial, and the jury 
did not consider the question of prospective damages or future rights 
under the contract. The principal issue tried by the jury related to 
the validity of the contract, and the jury wére instructed, in case 
they should find the contract valid, to find a verdict for the amount 
of salary computed to the day of trial. 

By the satisfaction of this judgment the plaintifï received in the 
first action ail sums due him according to the terms of the contract 
up to November 32, 190ë. This covered ail sums due under the con- 
tract prior to the date of the writ, and also ail sums due under the 
contract up to the date of verdict, November 22, 1903. 

The second action in its amended form is conceded to be an action 
for damages, past and prospective, resulting from the defendant's 
refusai to employ or to pay the plaintiff. The contract period of five 
years does not expire until May 1, 1909, yet the plaintiff has sued 
and claimed damages for an entire breach, and has now elected to 
treat the contract as rescinded. 

The judgment now under review includes fuU damages for anticipa- 
tory breaches of an executory contract, as well as damages for past 
breaches of particular provisions. The plaintiff in error contends that 
the first action is identical in nature with the second, is for damages 
for a gênerai breach of the contract, that the damages awarded in 
the second action were recoverable in the first action, and that if in 
the first action the plaintiff voluntarily chose to limit or waive his 
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recovery of full damages he is thereby concluded, since the cause 
of action was indivisible and the same in each case. It is contended 
that no force should be attached to the hmitation in the prior vvrit to 
which vve bave called attention; that it has no force to designate the 
character of the action, but is a mère expression of an intent to waive 
a portion of the damages for an entire breach of contract. While 
we do not assent to this view, and are of the opinion that the déclara- 
tion and writ togetlier should be considered in determining the scope 
of the prior action, a disregard of the peculiar language of the writ 
would not assist the plaintiiï in error. 

Upon an examination of the déclaration in the first action we find 
no allégation that the défendant had finally renounced the contract 
or had refused to be bound by it in future. The allégations are con- 
fined to past breaches of contract. The contract annexed to the déc- 
laration is capable of as many particular breaches as there are month- 
ly periods of payment. Once executed, the contract is of continuing 
obligation according to its terms, and no act of the défendant alone 
can effect its rescission. A refusai of the défendant to permit the 
plaintiff to begin his services does not affect the right of the plaintiiï 
to tender his services, to hold himself in readiness to fulfill them, and 
to insist upon monthly payments according to the terms of the con- 
tract. 

As a matter of pleading, the action for damages for past breaches 
of particular provisions of the contract is not the équivalent of an 
action for damages for an anticipated breach of an executory con- 
tract, or for damages due to an unlawful renunciation of liability un- 
der the contract. 

In the first action the plaintiiï has assigned as breaches of contract 
merely past and particular breaches of a continuing contract, and has 
not charged a gênerai breach of ail the future and unfulfilled obliga- 
tions imposed upon the défendant by the contract. For ail that ap- 
pears in the déclaration the parties, after the particular breaches of 
contract set forth, may hâve resumed relations under the contract, 
and such resumption would in no wise hâve aiïected a suit upon a 
déclaration like that filed in the first action. It is now well settled 
that the final renunciation by one party of a contract providing for 
future performance gives to the other party an immédiate right of 
élection, either to continue to assert his strict contract rights or to 
accept the renunciation and sue upon that as a distinct cause of action. 
Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953 ; Pierce 
v. Tennessee Coal, Iron & Rd. Co., 173 U. S. 1, 19 Sup. Ct. 335, 43 
L. Ed. 591. 

We think it quite clear that nothing in the record of the first ac- 
tion tends to show that the plaintiiï elected to accept a renunciation 
of the contract, or to forego his right to a strict performance accord- 
ing to its terms, and in lieu thereof seek damages for the defendant's 
unlawful act in putting an end to the contract. 

It is not contended that the plaintiiï has in fact recovered full com- 
pensation, or that he intended to daim it in the first action. The con- 
tention is merely that the cause of action first sued upon has been ter- 
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minated by the satisfaction of judgment, and that the cause of action 
declared upon in the second action is shovvn by the record in the for- 
mer case to hâve becn already sucd to judgment. We think this con- 
tention erroneous. The plaintiff in error insists that a strict construc- 
tion be placed upon the word "damages" in the déclaration in the 
first action, and that the suit cannot be regarded merely as for tha 
unpaid installments of salary due as a mère debt. It by no means fol- 
lows, however, tliat, if we regard the first action as for damages as 
distinguished from a debt, we must also regard it as brought for dam- 
ages for a gênerai or anticipatory breach as distinguished from past 
and particular breaches. The mère fact that both seek damages for 
a breach of contract does not make them identical, for the particular 
breaches of contract sued upon are distinct. 

The notice contained in the first writ of a réservation of a right to 
claim future damages is accompanied by notice of an intention to 
claim damages for a period between the date of the writ and the date 
of trial. This is unusual and is not explained. This, however, does 
not aflfect what we hâve already said — that nowhere in the record 
does it appear that the plaintiff, by his pleadings or by any act in the 
former action, elected to accept a renunciation of the contract and to 
consider it as finally broken. If the contract were indivisible in char- 
acter, capable only of a single breach, a claim for damages accruing 
after the date of the writ and prior to the date of trial might possibly 
amount to an élection to seek in that suit ail damages for future or 
anticipated breaches; but as the contract is not in its nature indivis- 
ible, but provides for distinct performances at distinct periods, and is 
thus capable of successive breaches, a claim for damages accruing be- 
tween the date of the writ and date of trial can relate only to breaches 
of contract during that period, and cannot relate to any future period. 
There is no such indivisibility or unity in the subject-matter as makes 
a claim concerning a part in substance a claim concerning the whole. 

We are of the opinion that the first judgment constituted no bar to 
the second. 

The judgment of the Circuit Court is affirmed, and the défendant 
in error recovers his costs in both courts. In accordance with a stipu- 
lation in writing filed in this court the mandate will direct that said 
judgment shall be in fuU for ail claims of said Flanders upon the said 
steamship company by reason of and growing out of the contract in 
suit, subséquent to the damages assessed by the jury and hitherto paid 
by said steamship company, as appears in the record of said cause, 
and that, on payment of the judgment of the Circuit Court, based upon 
the damages set forth in the agreed statement of facts, ail obligations 
of the said steamship company to the said Flanders under and by 
reason of said contract shall be forever at an end. 
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FARRINGTON v. STUCKT et al. 

(Circuit Court of Appeals, Eighth Circuit. November 18, 1908.) 

No. 2,749. 

1. Co?jTHACTS (§ 123*) — IjEgality of Object— Location of Railroad. 

A voluntary contract by indlviduals for the payment to a rallroad Com- 
pany of a bonus to secure the construction of its line on a particular route 
Is not illégal or against public policy, even thougb the line is thereby de- 
fleeted from Its most natural and cbeapest route. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 570-575; Dec. 
Dig. § 123.*] 

2. Trusts (§ 25*) — Instruments Ceeatino Tbusts — Foem — Use or Word 

"Trustée." 
Wben dealing with équitable considérations, the afflxing of the term 

"trustée" to the name of the assignée of securities is to be given effect, 

and imports that he does not hold in hls own personal rlght, but for the 

benefit of another. 
[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 34 ; Dec. Dig. § 23.* 
For other définitions, see Words and Phrases, vol. 8, pp. 7128-7133, 7822.] 

3. Evidence (§ 437*) — Paeol Evidence Affectinq Weiting — Invalidating 

Written Instrument. 

The rule which forbids the Introduction of paroi évidence to eontradlct, 
vary, or add to a written contract does not extend to évidence to show 
that the contract was made In furtherance of objects contrary to law or 
public policy. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2027 ; Dec. Dig. 
§ 437.*] 

4. Oontbacts (§ 123*) — Legalitt of Objbct— Location of Railroad Si'a- 

TIONS. 

An agreement by a rallroad company not to establish or naalntain a 
station between two given points is void as against public policy, and 
vrhere It constitutes. In whole or In part, the considération for contracts 
to pay a bonus to the company, such contracts are also void. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. i^ 570-575 ; Dec. 
Dig. § 123.* 

Location and establishment of stations, see note to Wlllson v. Win- 
chester & P. R. Co., 41 C. C. A. 210.] 

5. Cakcellation of Instruments (§ 28*) — Riqht to Cancellation— Illégal 

Contracts. 

The rule that, where parties to an illégal contract or transaction are 
not equally guilty, the law will grant relief to the less culpable, does not 
authorize a court of equlty to set aside a contract by a complainant to 
pay a bonus to a rallroad company in considération of its building its 
line on a certain route and its agreement not to maintain a station be- 
tween two given points, whieb agreement bas been executed by the com- 
pany; but in such case the parties are equally culpable, and the complain- 
ant cannot plead bis own wrongdoing as a ground for affirmative relief. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent. Dig. 
5 43 ; Dec. Dig. § 28.*] 

Appeal from the United States Court of Appeals in the Indian Ter- 
ritory. 

A blll in equity was filcd In thls cause by AJonzo J. Farrington, the appel- 
lant, against the défendants, W. L. Stucli.y, trustée, William Keneflck, trus- 
tée, and William Keneflck Company, asklng a preliminary injunction to re- 
strain the foreclosure of a trust deed under power of sale therein contained, 

*For otlier cases see same topic & § kumbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexe* 
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and as flual relief asking that the trust deed aud the notes secured thereby 
b« dertared illégal and void, and canceled. The facts ont of which the con- 
troversy arose are substautially as followS: 

The William Keneflck Company was, in the mouth of November, 1004, en- 
gagea In locatlng and constructing the Missouri, Oklahoma & Gulf Railroad, 
from Muskogee, Ind. T., southwesterly to a point of connection with the Ft. 
Smith & Western Railroad, vvithin six miles of the station of Dustin. The de- 
fendant William Keneflck was at the time a stockholder, director, and prési- 
dent of both the construction company and the railroad Company. He vislted 
the town of Henryetta, in Indian Territory, and informed.the complainaut aud 
other citizens that, unless a right of way and station grounds and a bonus of 
$20,000 were furnished by the citizens of Henryetta, the railroad would be 
constructed along the Une of a preliminary survey about four miles east of 
that town. In response to that sollcitation a written agreement was entered 
into eeeuring the right of way and station grounds, and checks or notes secur- 
ed by mortgage, amounting in the aggregate to $20,000, were placed in the 
hands of W. B. Hudson, John W. SuUins, and Anthony Crofton as a comniit- 
tee ,to represent the contributors to the bonus. At the same tlme this commit- 
tee, as trustées for the contributors, entered into a written eon tract with the 
William Keneflck Company, provicîing on tlieir part for the assignment of the 
$20,000 of securitles to William Keneflck, as trustée, and on the part of the 
construction company Ijinding it to hâve trains running on a regular schedule 
into the town of Henryetta on or before January 1, 1906, and to complète the 
road to its connection With the Pt. Smith & Western Railroad on or before 
September 1, 1906, and stipulating that, in case thèse provisions were not 
complled with, the notes and other securities should be absolutely vold, and 
the trust deeds discharged of record. The complalnant, as his contribution to 
the bonus, executed two promissory notes, for $250 each, payable to the com- 
mittee alwve mentioned January 1, 1905, "or 30 days after trains are running 
on regular schedule into the town of Henryetta," and the other payable Sep- 
tember 1, 1905, "or 30 days after connection is made with some railroad south 
of Henryetta, by the extension of said road through Henryetta to some point 
of connection." Thèse notes were secured by a trust deed upon real property, 
which eontained a power of sale to be exerclsed in case of default in paying 
the notes. It Is further averred in the bill that at the time of the exécution of 
the several instruments above mentioned it was orally agreed that no dépôt 
or townsite should ever be constructed or laid out between Henryetta and 
Dustin, and no stops or stations recognized by the railroad company, aud that 
a written agreement to that effeet should be executed and forwarded to the 
committee representing the contributors to the bonus, on the day following the 
exécution of the other Instruments, but that such supplementary agreement 
had never been given. 

It la further averred that on the same day on whlch thèse papers were pre- 
pared and signed, viz., November 21, 1904, the said committee, to whom the 
securities were made payable, indorsed and assigned them to William Kene- 
ficit. The averments of the bill are, however, contradictory as to whetlier the 
assignments were made to William Keneflck personally, or to William Kene- 
flck as trustée. In some parts of the bill the transaction is stated in one form, 
and in others In the other form. The written contract itself provided, as 
above stated, that the securities should be assigned to William Keneflck, trus- 
tée, and the notice of foreclosure, which is attached as an exhiblt to the bill, 
also stat«s that they were assigned to him as trustée ; and the record at other 
places Indieates that the assignment was made lu tlaat form. Thèse securi- 
ties were afterwards assigned by William Keneflck, as trustée, to W. L. 
Stucky, trustée. 

Tiie railroad was constructed in accordance with the agreement between the 
parties, and, default havlng been made in the payment of the notes, W. L. 
Stucky, as trustée, began the publication of a notice for the foreclosure of the 
trust deed under the power of sale therein eontained. Thereupon the présent 
bill was filed, and a preliminary injunction restraining the foreclosure grant- 
ed. A gênerai demurrer was afterwards interposed to the bill, which was 
sustained, and a decree entered dissolving the iujunctlon and dismisslng the 
bill upon the merits. Au appeal was taken from this decree to the Court of 
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Appeals of Indian Territory, where the decree was affirnied, and the présent 
appeal is brought to review the action of that court. 

W. M. Matthews, for appellant. 

Preston C. West, William M. Mellette, and Edward R. Jones, for 
appellees. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge (after stating the facts as above). It 
is contended by the appellants that the notes and trust deed are void 
because the considération therefor was against public policy and il- 
légal. It is now too late to hold that an agreement for the payment 
of a bonus to a railroad comijany to secure the construction of its Une 
along a given route is void as against public policy. That has been 
one of the conspicuous features of American railroad building. The 
Législatures in nearly every state in the Union hâve authorized coun- 
ties, cities, and other municipal bodies to issue bonds in aid of such 
enterprises. The conflict and strife of différent communities to gain 
the location of the road in their midst has been a large factor in the 
building of every important railway line. After Législatures hâve au- 
thorized the issuing of municipal bonds, and the exercise of the pow- 
er of taxation, so as to compel every property owner in the community 
to contribute to thèse bounties, it would be wholly unwarrantable for 
the courts to déclare that voluntary contributions made by citizens are 
void as against public policy. The courts as a rule are to get their 
notions of public policy f rom the législative department ; and when that 
department, by a long course of législation, has indicated its views 
of what constitutes sound public policy on any subject, the courts can- 
not set up another standard. We are clearly, therefore, of the opinion 
that the mère giving of a bounty by the citizens of Henryetta for the 
purpose of securing the construction of the railroad through that city 
cannot be held to be illégal or against public policy. Neither can we 
say that the deflection of the road from the line of its preliminary sur- 
vey to Henryetta prejudiced either the welfare of the railroad company 
or the public welfare. The bill contains no such charge, nor any state- 
ment of facts from which such an inference could be drawn. Its only 
averment on the subject is: 

"That in eausing said road to be built by way of Henryetta it was neces- 
sary to deflect the same from its most natural and cheapest route a great num- 
ber of miles, namely, four miles, at a great additional cost to the Missouri, 
Oklahoma & Gulf Kailroad Company, namely, about fifty thousand dollars." 

We cannot hold as a matter of law that, because the route was not 
the cheapest and most natural, it was therefore not the best route, both 
for the public and the railroad company. In the early days of railr 
roading, cheapness and shortness were regarded as controUing con- 
sidérations ; but at the présent time the avoidance of short curves and 
high grades is deemed of greater importance. Within the last 18 years 
the Pennsylvania Railroad Company has expended more than $50,000,- 
000 in reconstructing its line between Pittsburgh and New York, and 
now, after the improvement is completed, it is found that the line is 



328 165 FEDERAL EEPORTEB. 

several miles longer than it was originaily. The expense, however, îs 
atnply justified, because short curves and steep grades hâve been elim- 
inated. There is no averment in the bill impugning the route selected, 
except that it was not the cheapest and most natural ; but any prac- 
tical railroad man might still say that the route was bcst for ail inter- 
ests concerned, because it avoided curves and grades, and reached the 
traffic and served the convenierice of the town of Henryetta. 

The complainant, however, bases his charge of illegality mainly upon 
the contention that the bonus was solicited and received, not for the 
railroad company, but for the construction company, or for Mr. Kene- 
fick personally. The bill leaves us in doubt on this subject. The writ- 
teh contract was made on the One part by the committee representing 
the contributors to the bonus, and on the other part by the William 
Kenefick Company. But we think a fair considération of the entire 
record indicates that the securities were immediately assigned to Wil- 
liam Kenefick as trustée, and by him assigned to the présent holder as 
trustée. The bill in no way indicates the nature of the trust. It is 
urged by counsel representing the complainant, that the word "trus- 
tée" should be regarded as rnerely descriptio personae; but the doc- 
trine which he invokes is confined to negotiable instruments or con- 
tracts executed by an agent in his own name. When dealing with 
équitable considérations, such as are presented by this record, the af- 
fixingof the term "trustée" to the name of the holder of securities is 
to be given effect, and clearly imports that he does not hold in his 
own Personal right, but for the benefit of another. Geyser-Marion 
Gold Mining Co. v. Stark, 106 Fed. 561, 45 C. C. A. 467, 53 L. R. A. 
684. The bill is also obscure as to the relationship between the con- 
struction company and the railroad company. The only averment on 
that subject is that the former was "engaged in locating and construct' 
ing" a railroad for the latter. Whether the construction company was 
an iqdependent contractor, or a mère agent or employé of the railroad 
company in building the road, is not disclosed. Nor is it stated wheth- 
er the compensation for the work was fixed at a price per mile, or on 
the basis of the actual expense of the enterprise. If the construction 
company was a mère agency devised and employed by the railroad 
company for the construction of its line, and in soliciting and receiving 
the bonus the former was acting on behalf of the latter, we are clearly 
of the opinion that the transaction is valid. On the other hand, if 
William Kenefick was to receive the bonus, either directly himself or 
indirectly through the construction company, we are equally clear that 
the transaction would be void as against public policy. An offîcer of 
a_ corporation, while acting on its behalf, will not be permitted to use 
his powers for his own personal enrichment. Neither will courts con- 
sider whether or not the corporation is in fact prejudiced by the trans- 
action from which the officer gains a personal profit. It will not per- 
mit an agent to place himself in a position in which he is tempted to 
betray his trust for private gain. It is the tendency of such conduct, 
and not the actual injury of the corporation, which the law condemns. 
The rule on the subject has been clearly declared by the Suprême Court 
in tlie case of Woodstock Iron Company v. Extension Company, 139 
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U. s. G43, 9 Sup. et. 402, 32 L- Ed. 819. The only question is wheth- 
er the présent bill states a case within the rule there enforced. The 
basis of that décision is stated by Mr. Justice Field, as follows : 

"In determining this question it must be borne in minci that tlie contraet of 
Tlie Extension Company witli tiie Georgia Pacific Railway Comjiany was to lo- 
t-ate and construct the road 'by the nearest, cheapest, and niost Ruitat)le roiUe 
froœ Atlanta, Ga.. throngh Alabama, to Columtjus, in Mississippi,' for tlic 
considération of .$20,000 a mile, and that it is averred in the pleadings, aiul 
admitted by the demurrer, that in cansing tlie road to be located by way of 
Anniston it was necessary to defiect the same froni the nearest and cheapest 
and most natnral route between the designated termini a distance of fivc 
miles, at an additional cost of $100,000." 

From this it will be observed that there was a written contraet be- 
tween the construction company and the railroad company, binding 
the former to locate and construct the road "by the nearest, cheapest, 
and most suitable route," and that the compensation was fixed at the 
rate of $20,000 per mile. It was there alleged in the bill that in de- 
flecting the road to Anniston the construction company violated the ex- 
press provisions of this contraet. It is also plain, from the terms of 
the contraet, that the construction company, in doing this, not only 
wronged the railroad company, but enriched itself in the sum of $100,- 
000, by adding to the length of the line. The record in that case 
leaves no doubt upon the question that the bonus was solicited and 
received by the construction company for its own use, for the suit 
was brought by that company to collect an unpaid subscription. The 
bill in the présent case is obscure and indefinite as to each of thèse 
matters. We cannot assign either to the construction company or to 
Mr. Kenefick a corrupt and vénal purpose, in the absence of an al- 
légation in the bill to that effect, or the allégation of facts from which 
such a purpose would be inferred as a reasonable conclusion. The 
securities having been held both by Mr. Kenefick and by Mr. Stucky 
as trustées, and there being no charge in the bill that this was a mère 
cover to conceal Mr. Kenefîck's private interest, or the interest of the 
construction company, we cannot say that the railroad company has 
not been at ail times the beneficiary of the trust. Men are presumed 
to act honestly. It was the duty of the complainant to state his case, 
and ail obscurities in the bill shouldbe resolved against him, instead 
of his adversary. , If, therefore, we were compelled to décide v^'hether 
the case set up in the bill comes within the décision in Woodstock 
Iron Company v. Extension Company, 129 U. S. 643, 9 Sup. Ct. 402, 
32 L. Ed. 819, we should be obliged to hold against the complainant. 

There are, however, other grounds upon which our décision can 
be clearly placed. The agreement that no station or dépôt should 
ever be established between Henryetta and Du.stin is expressly set up 
in the bill, and is admitted by the demurrer. It is charged that this 
was the sole considération for the bonus. That statement, however, 
should probably be attributed in part to the zeal of the pleader. It was 
compétent for the complainant to prove this paroi agreement for the 
purpose of showing that the notes and trust deed were given in part 
at least for an illégal considération. If any part of its considération 
was illégal, the written agreement was void, and the writing cannot 
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be used for the purpose of foreclosing proof as to its own invalidity. 
"The rule which forbids the introduction of paroi évidence to contra- 
dict, vary, or add to a written instrument does not extend to évidence 
to show that a contract was made in furtherance of objects forbidden 
by statute, by common law, or by the gênerai policy of the law." Mar- 
tin V. Clarke, 8 R. I. 389, 5 Am. Rep. 586 ; Friend v. Miller, 52 Kan. 
139, 34 Pac. 397, 39 Am. St. Rep. 340; Gould v. Leavitt, 93 Me. 416, 
43 Atl. 17 ; Sherman v. Wilder, 106 Mass. 537 ; Lewis v. Willoughby, 
43 Minn. 307, 45 N. W. 439; Crawford v. Denyse, 18 N. J. Law, 
325. The paroi agreement would be void as against public policy. It 
would divest the railroad company of its power to perforai its duties 
to the public. It cornes clearly within numerous décisions in which 
contracts binding railroad corporations to locate a dépôt at a given 
point, and depriving them of the power to construct a dépôt at any 
other place, hâve been held illégal and void. Fuller v. Dame, 18 Pick. 
(Mass.) 472; Bestor v. Wathen, 60 111. 138; Louisville, etc., R. R. Co. 
V. Sumner, 106 Ind. 55, 5 N. E. 404, 55 Am. Rep. 719 ; Williamson 
V. Chicago, etc., R. R. Co., 53 lowa, 126, 4 N. W. 870, 36 Am. Rep. 
206; St. Joseph, etc., R. R. Co. v. Ryan, 11 Kan. 602, 13 Am. Rep. 
357. The bill, therefore, states a case showing the invalidity of the 
notes and trust deed, and, if this were an action to enforce their pay- 
ment, the oral agreement pleaded in the bill would be a complète dé- 
fense. 

This, however, is a suit in equity in which the complainant is seek- 
ing affirmative relief. He himself was a party to ail the wrongdoing 
which he sets up in the bill. This is especially true as to the oral agree- 
ment. That shows upon its face that it was exacted by the complain- 
ant and his associâtes as one of the considérations moving to them for 
the giving of the bonus. Ail the facts which the complainant allèges 
for the purpose of showing that the notes and trust deed were void, 
as against public policy, show at the same time that he has no stand- 
ing in a court of equity. The greater the illegality of their considéra- 
tion, the greater becomes the illegality of his own conduct. This is 
conceded by counsel for complainant, and he invokes, for the purpose 
of rescuing his client from its fatal conséquence, the rule that, when 
parties to an illégal transaction are not equally guilty, the law will 
grant relief to the less culpable. That rule, however, is confined to 
violations of statutes, or to offenses in which the law violated is in- 
tended for the coercion of one party and the protection of the other, 
or where there has been such fraud or coercion as to destroy the con- 
sent of the party seeking relief. Unless one or more of thèse f eatures 
are présent, the doctrine is never applied to a transaction which in- 
volves moral delinquency or is against sound public policy. This dis- 
tinction was accurately stated early in this country by the Suprême 
Judicial Court of Massacliusetts in the case of White v. Franklin 
Bank, 22 Pick. 181-186 : 

"This prineiple [of comparative guilt], however, Is not by law allowed to 
operate in favor of either party wliere the illegality of the contract arises 
from any moral turpitude. In sucli cases the court will not undertake to as- 
certaiu the relative guilt of the parties or afCord relief to either." 
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The doctrine was again asserted in the case of Lowell v. Boston 
& Lowell Railroad Co., 23 Pick. (Mass.) 24-32, 34 Am. Dec. 33, as 
follows : 

"The rule is, 'In psiri delicto potior est conditio defendentis.' If the parties 
are not equally criminal, the principal dellnquent may be held responslble to 
his co-dellnquent for damages ineurred by their joint offense. In respect to 
offenses lu which is involved any moral delinquency or turiJitude, ail parties 
are deemed equally guilty, and courts will not inquire into tlieir relative guilt. 
But where the offense is merely malura prohibitum, and is in no respect im- 
moral, it is not against the policy of the law to Inquire into the relative de- 
linquency of the parties, and to administer justice betvreen them, althougb 
both parties are wrongdoers." 

Referring to the same distinction, the Court of Appeals of New 
York, in the leading case of Tracy v. Talmage, 14 N. Y. 162-181, 67 
Am. Dec. 132, says: 

"The cases in which the courts will give relief to one of the parties on the 
ground that he is not in pari delicto form an independent class, entirely dis- 
tinct from those cases which rest upon a disaffirmance of the contract before 
it is executed. It is essential to both classes that the contract be merely mal- 
um prohibitum. If nialum in se, the court will in no case interfère to relieve 
either party from any of Its conséquences. But where the contract neither In- 
volves moral turpitude nor violâtes any gênerai principle of public policy, and 
money or property has been advanced upon it, relief will be granted to the 
party maklng the advance." 

The same doctrine has been asserted with equal force by the Su- 
prême Court of the United States. The subject is fully discussed and 
the authorities reviewed in the case of St. Louis, Vandalia & Terre 
Haute Railroad Co. v. Terre Haute & Indianapolis Railroad Co., 145 
U. S. 393, 407, 12 Sup. Ct. 953, 957, 36 L. Ed. 748. It is there said: 

"The gênerai rule, in equity as at law, is, 'In pari delicto potior est conditio 
defendentis ;' and, therefore, neither party to an illégal contract will be aided 
by the court, whether to enforce It or to set it aside. If the contract is illégal, 
affirmative relief against it will not be granted at law or in equity unless the 
contract remains executory, or unless the parties are considered not in equal 
fault, as where the law violated is intended for the coercion of the one party 
and the protection of the other, or where there has been fraud or oppression 
on the part of the défendant. * * * When the parties are in part delicto, 
and the contract has been fully executed on the part of the plaintifl: by the 
conveyance of property, or by the payment of money, and has not been re- 
pudlated by the défendant, it is now equally well settled that neither a court 
of law nor a court of equity will assist the plaintifl: to recover back the prop- 
erty conveyed or money pald under the contract." 

See, also, Harriman v. Northern Securities Co., 197 U. S. 244, 25 
Sup. Ct. 493, 49 L. Ed. 739; McMullen v. Hoffman, 174 U. S. 639, 19 
Sup. Ct. 839, 43 L. Ed. 1117. 

Where a transaction involves moral turpitude, if courts were to 
attempt to weigh the comparative wickedness of the parties, and afford 
relief upon an estimate of that kind, the administration of justice 
would be removed from the realm of jurisprudence into the realm 
of ethics. Each case would dépend upon the varying notions of 
wickedness entertained by the tribunal trying it. The gênerai language 
of Mr. Pomeroy, at section 942 of his work on Equity Jurisprudence, 
is altogether too vague to be of any service in the administration of 
law. If the authorities which he cites in support of the statements oî 
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the text are examîned, they will ail be found to fall within well- 
recognized spécifie rtiles. 

If we adopt complainant's theory, his conduct clearly involves moral 
turpitude. In the Woodstock Iron Co. Case a transaction identical 
with this, according to complainant's interprétation of his bill, was 
characterized, when the conduct of the acceptor of the bonus was 
under examination, as a bribe to induce an employé to be faithless to 
his employer, an officer of a corporation to betray his trust, and a 
railway company to be false to its duty to the public. But surely in 
a court of justice it is not more tolerable for a bribe giver than for a 
bribe taker, and the severe condemnation which was there denounced 
against the acceptor of such a bonus must hère fall upon the com- 
plainant as its giver. The fact is that the complainant is in a strait 
between two matters. He must paint the transaction black enough to 
make the notes and trust deed void for illegality ; otherwise, they stand 
as valid obligations, and his suit fails for that reason. But, on the 
other hand, if the transaction was corrupt, he was a prime actor in 
it, and is obliged to présent himself to a court of equity with unclean 
hands. Whichever alternative he chooses is fatal to his cause. The 
contract has been fully executed. The complainant and his asso- 
ciâtes hâve received ail the fruits of their unlawful bargain, and they 
now come into a court of equity and ask that the price which they 
paid be returned to them. There was no fraud or oppression which 
would entitle them to exception from the gênerai rule that courts will 
notaid those engaged in willful wrongdoing. Courts will not grant 
relief to a party concerned in an illégal transaction on the ground of 
fraud, duress, or undue influence, unless the agreement, if lawful, 
would be set aside upon thèse grounds at the instance of the party 
wronged, Wald's Pollock on Contracts, 505. In the présent case 
it would be idle to contend that either of thèse éléments is présent. 

This case is not ruled by the décision in Stewart v. Wright, 147 
Fed. 321, 77 C. C. A. 499. That case did not proceed upon a weighing 
of the comparative guilt of the plaintiff and défendant. It was gov- 
erned by considérations of public policy. On the one hand was the 
public policy which dénies to a party concerned in an illégal transac- 
tion any judicial relief as a powerful motive to deter people from en- 
gaging in such transactions. On the other hand stood the criminal 
organization known as the "Buckfoot Gang," which, like a lottery, 
was preying upon the credulity and cupidity of a large section of the 
country,. and the many considérations of sound public policy which 
demanded that it be deprived of its spoils as the most efficient method 
of striking down the organization itself. The court, balancing thèse 
considérations of public policy the one against the other, sustained 
the right of the plaintiff to recover. This was done, not out of con- 
sidei-ation for him, but as the surest method of protecting society 
against an institution whose vocation was swindling. The gist of that 
décision is. found in- the following paragraph: 

"We are also of the opinion that, viewing the conduct of Wright in its most 
reprehénsible light, nevertheless the interest and welfare of the public would 
bê better subserved by causiug the loss' to fall upon those vrlio aided and as- 
sisted in criminal practiees t'ollowed as an occupation than by the punishmeut 
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of the Individual victim. It would be doubtful wisdom to extend encourage- 
ment to organizations of confidence men who prey upon the public by allowing 
tbem the use of the rule 'In pari delicto' as a shield of défense, when a part 
of the scheme they employ is to place those they seek and then defraud in the 
position they rely on," 

The same public policy, with many circumstances of aggravation, 
was présent in this case vvhich underlies the rule permitting a recovery 
of money lost in gambling or paid upon usurious contracts. The court, 
in granting relief to a plaintiff under such circumstances, is not moved 
by the fact that he is less guilty than the défendant, but by motives 
of public policy. It is not necessary to review the features of the 
présent case to show that none of the considérations which controlled 
the court in Stewart v. Wright are hère présent. 

It must be borne in mind that the plaintiff is hère asking affirmative 
relief, and he pleads his own wrongdoing as the ground for invoking 
the aid of the ccun, That is a feature which distinguishes this case 
from most cases involving similar transactions. Generally such ac- 
tions hâve been brought to collect the bonus, while hère the giver of 
the bonus is seeking the aid of equity to get it back. If the situation 
of the parties were reversed, and the défendants were in court asking 
its aid for the enforcement of the notes and trust deed, the facts 
pleaded would be a complète défense. If the time should ever come 
when the défendants would require the aid of a court to realize the 
fruits of this transaction, and it were then shown to be of the charac- 
ter alleged in the bill, they would necessarily be denied any assistance. 

The case of Basket v. Moss, 115 N. C. 448, 30 S. E. 733, 48 L. R. 
A. 842, 44 Am. St. Rep. 463, upon which the complainant relies, be- 
longs to a limited class in which actions hâve been brought to recover 
back money paid for the purchase of a commission in the military or 
naval service or appointment to a pii'jlic office. "Those cases," as the 
Suprême Court of the United States says (145 U. S. 406, 12 Sup. Ct. 
957, 36 X. Ed. 748), "hâve sometimes been justified upon the ground 
that, the agreement being against the policy of the law, relief was given 
to the public through the party." The doctrine has been confined 
strictly to the class of cases in which it was first enunciated ; and at the 
présent time it would seem that the dissenting opinion in the case is 
based upon the sounder considérations of public policy. 

The case must therefore be afifirmed. 



GALUSHA V. CHICAGO GREAT WESTERN RT. CO. 

(Circuit Court of Appeals, Eighth Circuit. November 7, 1908.) 

No. 2,786. 

Mastee and Servant (§ 286*) — Action' for Inj"cby to Servant— Suffioienct 
OF Evidence— Defects in Raileoad Oae. 

Plaintiff, a swltchman employed by défendant railroad company, while 
switching was riding on the side of a freight car, standing on a stirnip a 
few inches below the bottom of the car. In stepping down, while the train 
was moving slowly, he fell In some way, and one of his legs was run over. 

*For other oasea see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It was dark, and he carrled a lantern. He testified that on stepping dovvn 
one of his feet was caught in the stirrup by a boit whlch projected from 
the bottom of the car to wlthin three Inclies of the stirrup, and sueh defect 
was alleged as tlie ground of recovery. The car was Identifled as one of 
four foreign refrlgerator cars wliich had beeu inspected whien received by 
défendant shortly before. Tliey were again examined by employés im- 
mediately after the accident, to discover, if possible, its cause, and other 
inspections were afterward made by pthers than défendant, but none dis- 
elosed the condition testified to by plaintiff, but, on the contrary, in no 
case did the boit reach wlthin less than 7% inches of the stirrup. HeUl, 
that such évidence was sufflcient, as against the meager and indefinite tes- 
tiniony of plaintiff, to disprove the existence of the alleged defect, and in 
any event of any snch defect as to show négligence in inspection, and jus- 
tified the direction of a verdict for défendant. 

[Ed. Note. — For other cases, see Master and Sentant, Cent. Dig. § 1020 ; 
Dec. Dig. § 28G.*] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Humphrey Barton (John H. Kay, on the brief), for plaintiff in er- 
ror. 

W. J. Ainsworth (A. G. Briggs and Edward A. Knapp, on the 
brief), for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIÏXDN, District Judge. 

AMIDON, District Judge. The plaintiff brought this action to re- 
cover damages for personal injuries which he sufifered on Novem- 
ber 2, 1906, while employed as a switchman in the yards of the de- 
fendant at South St. Paul. The accident occurred at about 6 o'clock 
in the evening. It was then so dark that the workmen required the 
use of their lanterns in the performance of their service. We will now 
foUow the account given by plaintiff himself as to how the accident 
occurred. While testifying as a witness, he stated that the train con- 
sisted of a locomotive and seven cars. He was riding on the side of a 
Swift Refrigerator car, in about the middle of the train, with both 
his feet in the stirrup projecting below the bottom of the car near the 
end, and extending parallel with the side of the car. He held on by 
his hands to a grab iron located on the side of the car about 30 inches 
above the stirrup. The train was moving at the rate of from 4 to 6 
miles an hour. He reached a point where it was necessary for him 
to get down from the car in the performance of his service, and in 
doing so let down his right foot. As it touched the ground he released 
his hold on the grab iron. He then discovered that his left foot was 
caught in the stirrup. He took one step with his right foot, and just 
as he was going to take the second step he made his observation of 
what was holding his foot, and claims to hâve discovered that the stir- 
rup extended about 6 inches below the bottom of the car, and that 
immediately inside of the stirrup one or more bolts projected below the 
bottom of the car about 3 inches ; that the toe of his shoe pressed up 
against the end of the boit, while the back portion of the shoe pressed 
down on the stirrup. At the same instant he lost his balance, and fell 

•For othér cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 



GALUSHA V. CHICAGO GKEAT WESTERN ET. CO. 335 

before taking the second step. Just as he started to fall his left 
foot becamé disengaged from the stirrup, and he fell outward and 
backward. The side of the car projected about 2 feet beyond the rail, 
and yet in falHng as above described, in some manner nnexplained in 
the évidence and quite inscrutable to the lay mind, his right foot got 
across the track and was run over by the car. 

As a ground of recovery it is charged in the complaint that the 
car upon which plaintiff was riding was defective because the stirrup 
and the projecting boit were so related as to render the stirrup danger- 
ous for the purposes for which it was intended to be used. The plain- 
tif? testified that previous to the accident he had never observed either 
the stirrup or the boit, and that his observation at that time was 
momentary, while he was in imminent péril and just as he was fall- 
ing. It was dark at the time, so that he required the use of a lantern. 
Testimony based upon such a meager and confused observation rises 
scarcely above mère conjecture or spéculation. The trial judge, who 
heard and saw the witnesses in the giving of their testimony, found 
great difficulty in accepting plaintiff's account of the accident, because 
it seems so inherently improbable and to conflict so directly with what 
is reasonable and natural. We share in that difficulty after a careful 
reading of the record. 

But accepting plaintiff's account that his foot was caught in the 
stirrup, that does not take us within the line of defendant's liability. 
It is urged by counsel for plaintiff that the fact that plaintiff's foot was 
caught is some évidence of a defective construction of the car. If it 
were only possible for a brakeman's foot to be caught in a defective 
stirrup, there would be some force in the argument. But the nature 
of the appliance shows that such accidents may be caused by the nég- 
ligence of the brakeman, though the stirrup be in proper condition. 
To entitle the plaintiff to recover, he was bound to show that the stir- 
rup was defective, and that the defect was of such a character that it 
would hâve been discovered by a reasonable inspection. The only 
proof on thèse subjects is the testimony of the plaintiff which we hâve 
already summarized. That of itself is of such meager probative force 
as to hardly constitute substantial évidence of the fact. 

But when we examine the évidence produced by the défendant a 
case is made out so strong as to furnish complète support to the ac- 
tion of the trial court in directing a verdict in its favor. The car was 
a foreign car. The défendant was charged with the duty of exer- 
cising reasonable inspection to discover any defects either in its 
construction or repair. It was identified by a witness produced on 
behalf of the plaintiff as one of four Swift refrigerator cars, and 
plaintiff's counsel conceded in the course of the trial that this was 
correct. Ail of thèse cars immediately before the accident had been 
inspected. Immediately after the accident they were again inspected 
by two trainmen of the défendant for the purpose of discovering, if 
possible, the cause of the accident. The same evening three of the 
cars were turned over to the Northern Pacific Railway Company, and 
one to the Wisconsin Railway Company. Upon their receipt the 
employés of thèse companies subjected them to the usual inspection. 
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Later their attention was called to the fact of the accident, and they 
were requested to again examine the cars, which they did. Evidence 
was also given showing that the cars had been inspected a few days 
before the accident, and that they were repeatedly inspected at other 
points after the accident. Thèse numerous inspections by wholly dis- 
interested parties failed to discover any unsafe condition in the cars, 
and constitute a persuasive showing (1) that there was in fact no 
defect in the cars, or (2) that the defect, if any existed, was such as 
would not be discovered by a reasonable inspection. The cars were 
brought to Minneapohs at the time of the trial in June, 1907. It was 
shown by entirely satisfactory évidence that no repairs had ever been 
made upon them in the meantime. Careful measurements were then 
made which showed that the clearance between the bottom of the pro- 
jecting bohs and the bottom of the stirrups varied from ty^ to 10 
inches, which was concededly not a dangerous condition. Photographs 
of the cars were also taken and offered in évidence, and they disclos- 
ed a similar condition of thèse appliances. 

Upon this state of the évidence we think the trial court was amply 
justified in directing a verdict in favor of the défendant at the close 
of the testimony. There are no disputed principles of law involved 
in this action. Its décision dépends entirely upon questions of fact. 
We hâve made a gênerai summary of the évidence sufficient to disclose 
the case as it was presented in the trial court. We do not deem a 
more spécifie analysis of the évidence necessary, as no principle can 
be deduced therefrom which could be controlling in the trial of other 
causes. 

The judgment of the trial court is affirmed. 



HOOPER V. REMMBL, U. S. Marshal. 
(Circuit Court of Appeals, Eiglith Circuit. November 20, 1908.) 

No. 2,777. 

1. Courts (§ 405*) — Circuit Courts of Appeals— Jubisdiction— Cases Iw- 

VOLVING CONSTITUTIONAL QUESTIONS. 

Where an action in a Circuit or District Court involves, not only tlie 
constitutionality of an ■ act of .Congress, but also the construction and 
effect of State statutes; tlie defeated party niay, at hls élection, take it 
for reyiew to the Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1099; Dec. Dig. 
§ 405.* 

Jurlsdiction in cases involvlng fédéral questions, see notes to Baileyv. 
Mosher, 11 C. C. A. 308; Montana Ore-Purchasing Co. v. Boston & M. 
Consol. Copper & Silver Min. Co., 35 C. O. A. 7.] 

2. Habbas Corpus (§ 3*) — Grounds op Remedy— Existence of Otheb Rem- 

EDY. 

Habeas corpus will not lie for the discharge of a person under arrest 
for an offense under a fédéral statutè which gives him the riçht to a 
trial in which lie can raise every question sought to be raised in the 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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habeas corpus proceedlngs and to a review of the Judgment thereîn by 
the appellate court. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. §5 3, 4; 
Dec. Dlg. § 3.*] 

Appeal from the District Court of the United States for the Eastern 
District of Arkansas. 

Ben S. Henderson, for appellant. 

William G. Whipple and Powell Clayton, for appellee. 

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This was an appeal from an order of the 
District Court of the United States for the Eastern District of Ar- 
kansas denying the pétition of appellant, Hooker, for a writ of habeas 
corpus. The- facts are : He was arrested on a warrant issued by a 
United States commissioner for the Eastern district of Arkansas, 
based on a complaint that he had violated the act of Congress approved 
April 20, 1904 (33 Stat. 187, c. 1400 [U. S. Comp. St. Supp. 1907, p. 
533]), as amended by the act approved March 2, 1907 (34 Stat. 1218, 
c. 2516), by issuing a permit to bathe in the waters of the Hot Springs 
réservation at a time when he was net a registered physician. This 
act confers jurisdiction upon any United States commissioner duly 
appointed by the United States Circuit Court for the Eastern District 
of Arkansas and residing in that district to hear complaints of its vio- 
lations and in case of conviction to impose the prescribed penalty. An 
appeal is provided for from the judgment of the commissioner to the 
United States District Court for the Eastern District of Arkansas. 
The act, among other things, provides for the registration of physicians 
in the ofEce of the superintendent of the réservation and prohibits 
unregisterld physicians from issuing permits for bathing. 

The first question requiring considération at our hands is whether 
this court has jurisdiction of the présent appeal, or whether it should 
hâve been taken to the Suprême Court of the United States. Hooker 
was arrested by the United States marshal in accordance with the 
command of the warrant issued by the commissioner, and immediately 
thereafter, and before arraignment or trial, filed his pétition in the 
court below for the writ of habeas corpus to secure his discharge. The 
pétition challenged the constitutionality of certain provisions of the 
act of Congress empowering the Secretary of the Interior to détermine 
what physicians should be registered, the validity of certain rules and 
régulations prescribed by the Secretary of the Interior for determining 
the qualifications and character of physicians seeking registration, and 
the legality of certain rules of procédure and practice prescribed by the 
United States District Court for the trial of alleged violations of the 
acts. The pétition particularly charged that the médical board ap- 
pointed by the Secretary of the Interior to détermine qualifications of 
candidates for registration proceeded to take évidence without notice 
to him and heard évidence in his absence ; that he had received a cer- 
tificate from the state of Arkansas entitling him to practice his profes- 

•For other cases see same toplc & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
165 F.— 22 
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sion anywhere within tlie state, inctuding the city of Hot Spi'ings ; that 
he did no act or issued no permit to bathe while physically on the 
réservation; and that as a resuit of thèse and many other things alleged 
in the pétition he was not amenable to the provisions of the act of Con- 
gress or to the raies and régulations prèscribed by the Secretary of 
the Interior. 

From this analysis of the pétition, it appears that the grounds relied 
upon by petitioner forhis release involve, not only the constitutional- 
ity and validity of the act, but the construction and effect of state 
statutes, and the regularity and efïect of proceedings taken to dis- 
qualify the petitioner from practicing on the réservation. If the case 
involved the constitutional validity of the act, or the construction or 
application of the Constitution of the United States, and nothing else, 
this court would hâve no jurisdiction of the appeal.^ It vi^ould hâve 
rested exclusively in the Suprême Court of the United States. Spreck- 
els Sugar Refining Co. v. McClain, 193 U. S. 397, 407, 24 Sup. Ct. 
376, 48 L. Ed. 496 ; Harris v. Rosenberger, 145 Fed. 449, 76 C. C. A. 
225, 13 L. R. A. (N. S.) 763. But, as the case involves, other questions 
not exclusively cognizable on appeal by the Suprême Court, the appel- 
lant had his élection to bring it to this court, and it becomes our duty to 
entertain the appeal and dispose of it. 

The petitioner was arrested and taken before a tribunal which had 
jurisdiction and po\ver expressly conferred on it by Congress to hear 
and détermine the charge made against him. From the judgment of 
that tribunal an appeal lay to the United States District Court for the 
Eastern District of Arkansas, and the judgment of that court, if ad- 
verse to him, could hâve been reviewed on writ of error by this court, 
or by the Suprême Court of the United States, as the questions in- 
volved dictated. In this way the law made ample provision ior a full 
hearing of each and every issue of law or fact which the accrfsed might 
invoke for his protection. He could hâve challenged in the course of 
the trial, either in the commissioner's court, or in the District Court, 
or both, the constitutionality of the act of Congress, the validity of 
the rules and régulations prèscribed by the Secretary of the Interior, 
the regularity of the proceedings taken under them, or the applicability 
of the law, whether state or national, to the facts of his individual case. 
In other words, he could hâve tried in those coiirts every issue of law 
or fact now sought to be tried in this proceeding by habeas corpus, and 
finally, in case of conviction, the law afforded him an adéquate pro- 
vision tosecure a re-examination of any alleged errors in the appel- 
late courts of the land. 

In such circumstances we conclude that appellant has mistaken his 
remedy. Instead of proceeding under the habeas corpus act, he should 
hâve gone to trial on the complaint made against him, and invoked in 
his défense the several matters relied on in support of his présent péti- 
tion for the writ of habeas corpus. If the District Court had adjudged 
him guilty, his appropriate remedy was to sue out a writ of error from 
the proper appellate court to sectire a re-examination of the légal ques- 
tions involved. This we understand to be the gênerai rule, subject 
to rare and exceptional cases, as laid down and repeatedly affirmed 
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by the Suprême Court in the following cases: In re Lancastcr, 137 
U. S. 393, 11 Sup. et. 117, 34 L- Ed. 713 ; In re Chapman, 150 U. S. 
211, 15 Sup. Ct. 331, 39 L. Ed. 401 ; New York v. Eno, 155 U. S. 
89, 15 Sup. Ct. 30, 39 L,. Ed. 80 ; United States v. Sing Tuch, 194 U. 
S. 161, 168, 24 Sup. Ct. 621, 48 L. Ed. 917; Riggins v. United States, 
199 U. S. 547, 26 Sup. Ct. 147, 50 L. Ed. 303 ; Pettibone v. Nichols,, 
203 U. S. 192, 27 Sup. Ct. 111, 51 L. Ed. 148 ; Urquhart v. Brovvn. 
205 U. S. 179, 27 Sup. Ct. 459, 51 L. Ed. 760; Ex parte Simon, 208 
U. S. 144, 28 Sup. Ct. 238, 52 L. Ed. 429. 

The order of the District Court, denying the pétition of appellant, 
was right, and is affirmed. 



HINDS V. HINOHMAN-RENTON FIRB^PROOFING CO. 
(Circuit Court of Appeals, Eighth Circuit. November 17, 1908.) 

No. 2,726. 

1. Appeal and Ereob (§ 216*) — Review— Instructions. 

The charge of tlie court in an action at law, or tlie manner in wbicti 
the cause was submitted to the jury, cannot be reviewed, unless tbe 
court's attention was called to the particular matters objected to or 
omitted, by requests to Instruct or otherwise, and exceptions talceu to 
Its rulings. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. i§ 027,. 
628; Dec. Dig. § 210.*] 

2. CoNTBACTS (I 321*)— Construction— Implied Conditions. 

A eontract for a building, for which the owner was to do tlie ex; 
cavating, which bound the contracter to hâve his workmen on the ground 
in two weeks after being notifled and to complète the worlc within a 
stated time thereafter, by implication imposed upon the owner an obliga- 
tion to be ready for the workmen when they came after such notifica- 
tion, and the contra ctor may recover damages for loss of time resulting 
from a breaeh of such obligation. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1508, 1519;; 
Dec. Dig. § 321.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

WilHam P. Malburn (Charles S- Thomas and W. H. Bryant, on the 
brief), for plaintiff in error. 

George S. Redd (George Stidger and John Horne Chiles, on the 
brief), for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

PHILIPS, District Judge. This htigation arose out of a eontract 
between the plaintiff in error and the défendant in error, whereby the 
latter undertook to do certain work and furnish certain materials in 
constructing for the former a building to be used as a mill for treating 
ores. The principal eontract was in writing, specifying the character 
of the work to be done and materials to be f urnished in the structure.. 
In addition to asking judgment for a balance claimed as on perform- 

*For other cases Bee same topio & § numbee 1q Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ance of tlie contract, daim was also made on a quantum meruit for 
extra work doue and niaterials furnished beyond the spécifications of 
tlie written contract. The answer raised the issue of noncompliarice 
on the part of the défendant in error with the terms of the written 
contract, by reason of the work having been badly done and the em- 
ployment of improper materials. Issue was also made as to tlie lia- 
bility for certain items in the account for extra work, especially as to 
the item, amounting to $835, claimed as damages for the value of time 
lost and expenses incurred by the défendant in error while its em- 
ployés were waiting on the ground to go to work, occasioned by the 
alleged f allure of the plaintiff in error to hâve the foundation for the 
building ready for the superstructure work to be done by the défend- 
ant in error. The plaintiff in error then pleaded a counterclaim for 
damages, predicated of the unworkmanlike manner in which the work 
had been done, and the employment, in the construction, of improper 
material; necessitating the taking down and reconstruction of a part 
of the building at great cost. The case was tried to a jury, which re- 
turned a gênerai verdict in favor of the défendant in error for the 
sum of $3,740.32. 

Many errors are assigned on the charge given by the court to the jury, 
none of which this court can consider, for the reason that no excep- 
tions thereto were taken at the trial. The court's attention was not 
called to any claimed error in the charge, so as to accord to the trial 
judge his locus pœnitentiœ; nor did counsel présent any. request for 
déclarations of law, directing the attention of the court to the particu- 
lar matters which they now claim were not embraced in the charge. 
As this is a law action, and this court can only review errors, to in- 
voke its sUpervisory jurisdiction the errors complained of must hâve 
been manifested by the rulings of the trial court, duly excepted to, and 
specified in the assignment of errors. For instance, it is urged by 
counsel for défendant in error that, as the construction Company had 
itself broken the contract, the action should bave been predicated of 
a quantum meruit. The vice of this contention, in the first instance, 
lies in the fact that there was nothing on the face of the pétition to 
indicate that the défendant in error had not in ail respects kept and 
performed the written contract. If the fact was that it had in any 
respect breached the contract, it wâs developed only on the trial, and 
that was a matter to be submitted to and passed upon by the jury. If 
the plaintiff in error desired a finding by the jury on that particular 
issue, he should hâve, by requested instruction, directly presented it, or, 
if the court omitted in its charge to sflfficiently submit it, it devolved 
upon the party complaining, by appropriate antl timely action, to hâve 
called the court's attention thereto, and duly excepted to its rulings, 
if claimed to be erroneous. This counsel did not do. 

Especial contention is made that the claim predicated of said item 
of $825, on account of loss of time by the workmen, is not sustainable, 
for the reason that such liability is not within the terms of the written 
contract. This contract was in the form of a letter from the défendant 
in error to the plaintiff in error, submitting the terms, and the written 
acceptance thereof by the plaintif!' in error. The paragraph on which 
the claim in question was predicated is as follows: • 
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"\Ve will liave «nir outfit on the ground in tvro weeks afier Iieiiic; notifled. 
îind will complète the work, estimated at 3,000 cubic yards more or less, in 60 
days after tlie same is ready for use. It is understood tliat you are to do ail 
Ihe excavating, and are to furnlsh ail crushed stone and screeniugs, so as not 
to delay ns." 

The obligatory promise to hâve the company's outfit on the ground 
ready for work in two weeks after notice, and to complète the work 
within a given time thereafter, carried with it the imphed agreement of 
the other party to be ready for the working outfit when it came after 
such notification. This mutuahty of obhgation carried with it account- 
abihty on the part of the plaintiff in crror for the loss of time neces- 
sarily occasioned by the détention of tlie workmen from entering upon 
the construction work, after having been brought on the ground on 
notice from him that the preparatory excavation work was ready for 
the superstructure. This rule of law is aptly stated by Wagner, J., in 
Lewis V. Atlas Mutual Life Lisurance Company, 61 Mo., loc. cit. 538, 
as f ollows : 

"It very frequontly happons that contracts on tlieir face and by their ex- 
press terms ai)iiear to be obliRatory on one party only ; bnt in such cases, if it 
be manifest that it was the intention of the parties, iind the considération up- 
on which one party assumed an e.N;press obligation, tliat there should be a cor- 
responding and corrélative obligation on the other party, such corresponding 
and corrélative obligation will be implied, as, if the act to be done by the 
party binding hiniself can jnly be done u])i)n a corresponding act being done or 
allowed by the other party, an obligation by the latter to do or allow to be 
done the act or things necessary for the completion of the contract, will be 
necessarily implied. Pordage v. CJole, 1 Wni. Saund. 319 ; Churchward v. ïhe 
Queen, 6 B. & S. 807 ; Black v. Woodrow, 39 Md. 194." 

The answer itself, in effect, concèdes that the obligation alleged in 
the pétition was imposed upon the plaintiff in error by the contract, 
as, after admitting the contract, it pleads facts in exténuation and miti- 
gation. Furthermore, no such question was raised below by the plain- 
tiff in error, nor was the trial court asked to rule thereon. 

Counsel for plaintiff in error bave presented an elaborate analysis 
of the testimony to .support their contention that tlie jury must hâve 
allowed in any event too much to the défendant in error on account 
of this item and too little on the counterclaim. The insuperable dif- 
ficulty in the way of any considération of thèse contentions lies in the 
fact that counsel for plaintiff in error utterly failed to so présent such 
questions on the trial as to enable this court to review them. As al- 
ready .stated, ail the issues involved in the pleadings were submitted 
in mass to the jury, and there was a gênerai verdict. So far from 
counsel, if they desired to keep the issues submitted to the jury dis- 
tinct, by reqnesting the court to direct them to return separate fînd- 
ings, for instance, as to how much was owing on the written contract, 
how much on the items for extra work, and how mu.ch on the item of 
$825, and how much, if any, they found on the counterclaim, before 
the jury retired the court made the following inquiry of counsel : 

"Do you want two verdicts, gentlemen — one on the complaint and one on 
the eross-complaint — or one verdict? If you take two verdicts, you will hâve 
to consent that tlie court may strike a balance and enter judgment according- 
ly; otherwise, I will direct the jury to return one verdict." 
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Judge Stimson, on behalf of the plaintiff in error, replied : 

"So far as the défendant is concerned, we wlU be satisfied wltb one form of 
verdict." 

As the jury returned a verdict in a sum less than that sued for and 
less than that finally conceded by the défendant in error to be recover- 
able by it, it is practically impossible from the record for this court to 
détermine what items or claims entered into the calculations of the 
jury constituting the sum of the verdict ; and the trial court by its in- 
quiry indicated to counsel how they might avoid the complication into 
which they walked, and they now assign their mistake as an error of 
the court. 

Other errors are assigned; but they are, in our opinion, without 
merit. It results that the judgment of the Circuit Court must be af- 
firmed. 



SOVEREIGN CAMP, WOODMEN OF THE WORLD, v. BRIDGES. 

(Circuit Court of Appeals, Elghth Circuit. November 20, 1908.) 

No. 2,737. 

1. Compromise and Settlement (§ G*)— Considération— Disputed Claims. 

Wliile it is the gênerai rule that, where a liquidated sum Is due and 
there is no considération for the surrender of a part of It, the payment of 
a less sum, though accepted in satisfaction, Is not binding, a payment of 
a part will extingulsh the wbole if tliere be a considération good in law; 
and tlie adjustment of a bona flde dispute as to the existence of conditions 
upon which it was agreed that a sum certain should or should not be ow- 
ing is a sufïicient considération, and a compromise and settlement accord- 
ingly will not thereafter be disturbed by an Inquiry into the truth of the 
matter disputed. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent. Dig. 
§ 38 ; Dec. Dig. S 6.*] 

2. Insurance (§ 57&*)— Adjustment of Loss— Settlement Between Parties — ■- 

Validity — Fraud. 

Where an insured, under a Ufe policy provlding that ail rlghts thereun- 
der should be forfeited in case he committed suicide, dled as the resuit of 
drinking carbolic acid, and In subséquent negotlations with the beneficlary 
the adjuster for the insurer said no more than that he was of opinion or 
was eonvinced from his investigations that the deceased committed suicide 
and that there was no liability, such statements did not constltute fraud 
which would invalidate a compromise and settlement of the clalm agreed 
to by the beneficiary under légal advlce. 

[Ed. Note. — ^For other cases, see Insurance, Cent. Dig. §§ 1417-1419 ; Dec. 
Dig. § 579.*] 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 104 S. W. 673. 

N. B. Maxey (A. H. Burnett, on the brief), for plaintiff in error. 

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. W. F. Bridges was the holder of a bene- 
ficiary certificate issued by the Sovereign Camp, Woodmen of the 

•For otïier cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes- 
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AVorld, a fraternal order organized under the laws of Nebraska. It 
contained a provision that ail rights thereunder should be forfeited if 
he died by bis own act. His death résultée! from drinking carbolic acid. 
The question of suicide being raised by the adjusting agent of the or- 
der, a compromise and settlement were made whereby Mrs. Bridges, 
the beneficiary, signed a receipt in full and surrendered the certificate 
upon payment to her of $206. She afterwards sued for the full amount, 
$2,000, less the payment mentioned, and obtained judgment, which 
was affirmed by the United States Court of Appeals in the Indian Ter- 
ritory. This writ of error is to review the judgment. 

The law is well settled. The gênerai rule is that where a li(|uidated 
sum is due, and there is no considération for the surrender of a part 
of it, the payment of a less sum, though accepted in satisfaction, is not 
binding. But efforts to avoid litigafion by amicable arrangement of 
those interested are regarded by the courts with such favor that it is 
held the rule should be confined to cases strictly within it (Railway v. 
Clark, 178 U. S. 353, 365, 20 Sup. Ct. 924, 44 h. Ed. 1099), and a 
payment of a part will extinguish the whole if there be in the transac- 
tion an élément recognized by the parties as the moving cause and 
which in the law of contract is regarded as considération. The adjust- 
ment of a bona fide dispute as to the existence of conditions upon 
which it was agreed that a sum certain should or should not be ovving 
is a sufficient considération, and a compromise and settlement accord- 
ingly made will not thereafter be disturbed by an inquiry into the truth 
of the matter disputed. 

But it is charged by Mrs. Bridges that she was influenced and per- 
suaded by false and fraudulent représentations. The évidence, how- 
ever, wholly fails to sustain the charge. The entire transaction result- 
ing in the agreement of compromise and settlement, and ail of the rep- 
résentations made to her by the adjuster, were in the présence of her 
hrother, who was a member of the bar, and who had requested her to 
corne to his office with the certificate and other papers. The adjuster 
there told her he had made an investigation and was of the opinion, 
or under the impression, or was convinced, as she variously expressed 
it, her husband had committed suicide. The provision of the certificate 
upon that subject was correctly explained to her. There was no mis- 
representation of any fact or of the efïect of the instrument upon 
which her rights depended. At the trial of the case there was no évi- 
dence that fairly tended to prove there was not a dispute in good faith 
as to the character of the act that caused her husband's death. More- 
over, Mrs. Bridges was in a better position than the adjuster to judge 
whether the acid was drunk accidentally or with suicidai intent, for 
she was présent when it occurred and knew the attendant circum- 
stances. Her brother, who was a witness at the trial, admitted that 
at the time of the compromise he himself thought it was a case of 
suicide though he knew nothing of the actual fact, and said that for 
that reason be believed the compromise was a good one. It is true 
that, after much leading by her counsel, Mrs. Bridges was finally 
brought to the statement that the impression made on her mind by the 
adjuster was that there was no liability whether the acid was taken 
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accidentally or not, but at the same time she said those were not hîs 
words; and she had previously repeated several times that he had 
merely expressed his opinion, impression, or conviction that her hus- 
band had committed suicide, and said if he committed suicide the or- 
der was not Hable. Mrs. Bridges was an intelligent woman, and her 
testimony shows she had a discriminating knowledge of the English 
language. What the adjuster said to her was plain and clear. It was 
not calculated to deceive, and could not reasonably hâve had that effect. 
There was other conversation, but none that was material or that be- 
clouded the proposition that if the deceased committed suicide there 
could be no recovery upon the certificate. We think the transaction 
was wholly free from misrepresentation, duress, or overreaching, and 
therefore differs radically from that in Commercial Travelers v. Mc- 
Adam, 61 C. C. A. 22, 125 Fed. 358. The defendant's request for 
a directed verdict should hâve been granted. 

The judgment is reversed, and the cause remanded for a new trial. 



UNIVERSAL CASl^ER & FOUNDRY CO. y. M. B. SCHENCK CO. 

(Circuit Court, D. Comieeticut. No^'ember 23, 1908.) 

No. 1,202. 

1. Patents (§ 141*)— Reissue— Validity. 

A patentée may extend hls claims by a reîssue, when the invention re- 
iuaiiis the same and there is no material change in the drawings and spéc- 
ification. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 208; Dec. Dig. § 
141.*] 

2. Patents (§ 328*)— Anticipation— Infringement—Fubnituee Caster. 

The Diss reJssuo patent, No. 11,982 (original No. 654,956), for a furui- 
ture caster, was a legitlmate reissue, within the invention disclosed by 
tlie spécification and drawings of the original application, and was not 
anticipated, and Is valid. Claims 1 and 2 also hehl infringed. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

3. Patents (§ 328*)— Infringement— Fubniture Caster. 

The Diss patent, No. 725,325, for a furniture caster, claim 2, held not 
anticipated, valid, and Infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

Binney & Ogden, for complainant. 

Bartlett, Brownell & Mitchell, for défendant. 

NOYES, Circuit Judge. This is a suit in equity to restrain the al- 
îèged infringement of reissue patent No. 11,982, dated May 6, 1902, 
and patent No. 735,325, dated April 14, 1903— both granted to Albert 
B. Diss for improvements in casters for furniture. 

The inventions embraced in both patents relate to the casters used 
in metallic tubùlar legs of furniture, known as the "rectangular spring 
frame type." As the pintle of a caster is necessarily very small in 
comparison with the size of the tubular leg in which it is placed, it is 
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necessary to devise some method for holding and centering it in the 
leg and for supporting the weight of the furniture. This is effected 
in casters of the présent type by a spring frame spanning the pintle 
and acting frictionally against the inner surface of the leg. The partic- 
ular object of the invention in the reissue patent is thus stated by the 
patentée : 

"Not only to insiire the central position of tlie pintle, but to limlt the movc- 
ment that ean be given to the spring frame heretofore omployed and which 
spans the pintle witliin the tubular leg and to prevent undue strain upon said 
f=pring frame." 

The claims of the reissue patent alleged to be infringed are as fol- 
lows : 

"1. ïhe eonibination with tlie caster wheel, jaws, and pintle of a disk sur- 
rounding the jjintle and upon which the tubular leg rests, a spring frame 
spanning the jiintle. fltting within the tubular leg and acting frictionally 
against the inner surface of the tubular leg to hold the caster in place and 
prevent the saine accideutally dropping out, and means for limitlng the com- 
pressive movenient of the free portion of said frame, substantially as set forth. 

"2. The coniliination with the caster wheel, jaws, and pintle of a disk sur- 
rounding the pintle and upon which the tubular log rests, a spring frame span- 
ning the pintle and having a h'ole at its folded portion to receive the pintle 
near its free end, said frame fltting within the tubular leg and acting friction- 
ally against the inner surface thereof to hold the caster in place and prevent 
the same accidentai b' dropping out, and me.'ins for limitlng the compreysive 
movement of the free portion of said frame, substantially as set forth." 

The défenses to the reissue patent are : (1) Invalidity as a re- 
issue, by reason of embracing a différent invention from that of the 
original patent. (2) Invalidity by reason of anticipation in prior pat- 
ents. (3) Noninfringement. 

The claims of the original patent (No. 654,956, dated July 31, 1900) 
called for, as a distinct élément, particular means for instiring the cen- 
tral position of the pintle. The spécification and drawings described 
and showed a guide plate surrounding the pintle and carried upon the 
leg supporting disk. This guide plate fitted within the bottom of the 
tubular leg and thus centered the pintle. Obviously, however, other 
means than a separate device for insuring the central position of the 
pintle were readily available, and this requirement as an élément nar- 
rowed the claim. The patentée, therefore, aj^plied withotit undue de- 
lay, upon substantially the same spécification and drawings, for a re- 
issue, which was dtily granted with the claims amended so as to em- 
brace those alrcady quoted. Thèse amended claims omit the distinct 
leg-centering élément of the original claims. 

The reissue broadened the patent, but the invention was the same. 
The object of the patentée was accomplished as well by a structtire in 
accordance with the claims of the reissue as by one in accordance with 
the original claims. The former merely permitted the accomplishment 
of the desired resuit with fewer distinct and separate cléments than 
the latter. It is my opinion that the claims of the reissue miglit 
properly hâve been inclnded in the original patent, and that the reissue 
was valid. Inventors bave the right to extend their claims, when 
the invention rcmains the same and there is no matcrial change in 
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the drawings and spécification. Topliiï v. Topliff, 145 U. S. 156, 12-' 
Sup. et. 835, 36 L. Ed. 658. 

Taking another view of the case, the same resuit is reached. The 
reissue claims may be considered as coVering a subcombination of the 
means for restricting the movements of the spring frame and as not 
embracing the leg-centering means. Such a subcombination may be 
covered by a reissue, although embraced in the original patent only 
as a part of the larger combination. . In this aspect, also, the reissue 
was valid. 

With respect to the contention that the provisions of the reissue 
statute were not duly complied with, it is sufficient to say that, in my 
opinion, a case is not presented warranting the overruling of the action 
of the commissioner. 

The next question is whether the reissue patent was valid in view 
of the prior art. In examining this question we must look for prior 
patents which show a spring frame, spanning the pintle, with free ends 
of limited movement and a separate leg-supporting disk. Thèse are 
essential éléments of the reissue patent, and a prior patent which 
does not embrace them does not anticipate. 

The prior Diss patent of 1890 is for a caster of the socket type, 
and has no spring frame and no leg-supporting disk. The weight of 
the leg cornes upon the top of the pintle. The Neuberth & 111 patent 
(No. 556,020) has no spring frame analogous to that of the reissue 
patent. Two pièces of métal are fitted together to form a bulged 
cylinder, into which the pintle is driven. The Noelting patent (No. 
626,439) is for a caster socket. There is no separate disk and no 
spring frame similar to that of the reissue patent. The Neuberth pat- 
ent (No. 631,579) is for a caster of the tubular socket type, having 
a vertical tube with upwardly extending ears which contact with the 
inner surface of a tubular leg and prevent the caster from falling out. 
No spring frame spanning the pintle with free ends, whose expansive 
and compressive movements are Hmited, is présent. 

It appears, therefore, that none of the foregoing patents referred 
to by the défendants anticipâtes the reissue patent. The only other 
prior patents cited are Nos. 643,482 and 645,387 granted to Diss — the 
patentée of the reissue patent. But thèse patents had not been grant- 
ed and the applications therefor were pending when the application 
for the original of the reissue patent was filed. Thèse co-pending 
patents cannot be treated as anticipating, and the question of double 
patenting is not raised. Moreover, I am not satisfied that thèse pat- 
ents, if earlier in date, would hâve anticipated. I do not find présent 
the tangs and perforations for limiting the movement of the spring 
frame. 

The défendant, however, contends that thèse two Diss patents, if 
not strictly anticipating, should be treated as dedicating the subject- 
matter of the reissue claims to the public. It is not clear, however, that 
such subject-matter is disclosed by the two patents referred to. Cer- 
tainly, in my opinion, no case of dedication is made out sufficient to 
bar a legitimate reissue of the patent. This is in no sensé a case where 
a patentée describes two devices, claims one, and thereby deùicates 
the other to the public. 
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The next question is whether infringement of the reissue patent is 
j-hown. It is évident that the defendant's device is similar to that de- 
scribed in the first claim- of the rcissue. Both hâve a caster wheel, 
jaws, and spanning spring frame, in combination with a separable disk 
surrounding the pintle and upon which the tubular leg rests. In both 
the spring frame has free ends, and acts frictionally against the inner 
surface of the tubular leg, and holds the caster in place. In both 
similar means are provided for limiting the compressive and expansive 
movements of the free ends of the spring frame. The defendant's 
structure also has a hole in the folded portion of the spring frame 
to receive the pintle, as required in the second claim of the reissue 
patent. It is therefore held that the defendant's structure inf ringes the 
first two claims of the reissue patent. 

Only claim 2 of the second patent (No. 735,335) is claimed to be 
infringed. This claim is as follows : 

"The combination, witli tlie caster wheel, jaws, and pintle, of a disk sur- 
rounding the pintle and upon which the tubular leg rests, means for stifCening 
the said disk to enable it to act more perfectly as a support to the tubular leg, 
a spring frame spanning the pintle within the tubular leg and acting out- 
wardly against the inner surface of the tubular leg to maintain the same 
centrally in position and the caster frictionally in the tubular leg, said spring 
frame having parts coacting with the said disk to limit both the expansive 
and the compressive movements of said spring frame, substantially as set 
forth." 

The défenses as to this claim are: (1) Invalidity in view of the 
prior art. (3) Noninfringement. This claim is for a spécifie form of 
spring frame caster. It is much narrower than the reissue patent, 
and consequently the examination of earlier patents already made dem- 
onstrates that none of them anticipâtes; and the later Diss patents, 
referred to, but not particularly examined, corne little nearer than the 
others. The patent is held to be valid. 

The remaining question is whether the claim is infringed. This 
claim has four éléments: (1) A caster wheel, jaws, and pintle; (3) A 
disk surrounding the pintle and upon which the tubular leg rests; (8) 
A spring frame spanning the pintle within the tubular leg and acting 
outwardly against the inner surface of the leg, maintaining the same 
centrally in position, and the caster frictionally in the tubular leg, said 
spring frame having parts coacting with said disk to limit both the 
compressive and expansive movement of said spring frame ; (4) means 
for stififening the said disk to enable it to act more perfectly as a sup- 
port to the tubular leg. 

It is obvions that the defendant's caster has the first three éléments. 
I am also clearly of the opinion that it has the fourth élément, The 
claim does not specify any particular means for stififening the disk, 
and the corrugation of the defendant's disk furnishes a good illustra- 
tion of means adapted to that end. It comes within the language of 
the claim ; and even if the claim had employed more spécifie language, 
and designated the flanges — which the patentée merely preferred in his 
spécification — as the means of stififening, I am not at ail certain that 
the corrugation would not be an équivalent therefor. Claim 3 of the 
second patent is therefore held to be infringed. 
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A decree in the usual form may be entered with respect to the first 
two claims of the reissue patent and the second claim of the second 
patent for an injunction, an accounting, and costs. 



TIME-SAVER CO. v. STAMFOED TRUST CO. 

SAMB V. PEQUONNOCK NAT. BANK. 

(Circuit Court, D. Connecticut. Novembei- 30, 1908.) 

Nos. 1,230, 1,231. 

Patents (§ 32S*) — Anticipation— Aocount Books. 

The Wever and Parmerter patent No. 632,769, and the Rand patent No. 
746,157, relating to account books, are both void for anticipation. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. 1 328.*] 

J 

In Equity. On final hearing. 

Roberts, Roberts & Cushman, for complainant. 
Emerson R. Newell, for défendant. 

PIvATT, District Judge. This is a patent suit in the usual form, 
based upôn two patents alleged to be capable of conjoint use, viz., 
Wever & Parmerter, No. 632,769, and Rand, No. 746,157, relating 
to account books and ledgers. 

On March 16, 1908, at the beginning of the rebuttal testimony, 
complainant gave notice that it would dismiss the bill of complaint so 
far as it charges infringement of the Wever & Parmerter patent, and 
proceeded at the hearing upon the assumption that the only open issue 
was the validity of the Rand patent and its infringement. Upon the 
record, however, the case remains intact, the validity and infringement 
of both patents being at issue, and, even if complainant had perfected 
the notice given, the validity of the Wever & Parmerter patent would 
still remain at issue. 

A cursory examination of the proofs prior to rebuttal will disclose 
the reason for complainant's action. The defendant's proofs thor- 
oughly demolish the Wever & Parmerter patent. The spark of inven- 
tion which carried that patent through the office had been exercised 
by others long before the application of the patentées. It would be 
a perversion of justice to stop at the point of finding that the Wever 
& Parmerter patent is not infringed. It is clearly invalid, and the 
decree which will follow this opinion must say so. Having donc that, 
we are brought at a bound to the real contention, which circles around 
the Rand patent. 

At the threshold the court desires to express sympathy for the com- 
plainant. On the face of it, Mr. Rand was entitled to some consid- 
ération because of his patent. The complainant under that patent 
lias acquired a large clientage, and the real défendants hâve taken the 
bénefit of what the Patent Office professed to give to Mr. Rand. If 
the rights of the patentée were as clear as counsel for the complain- 

•For other cases see same toplc & 5 numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ant claims them to be, if the defeat of the patent were a matter of 
serious doubt, it would hâve been better for the real défendants to 
pay tribute to the owner of the patent. In the case at bar, however, 
they hâve apparently undertaken to main tain what they conceived to 
be their manifest right. I cannot believe that they are wanton and 
mahgnant trespassers. To my mind, the gist of the case lies in the 
fact that the Patent Office ought not to hâve granted Rand his patent, 
in view of the disclosure contained in the Wever & Parmerter spéc- 
ifications. That grant loses its prima facie force, because, upon care- 
ful scrutiny, the oversight on the part of the examiner who had the 
matter in charge is so obvions. I am of the positive opinion that the 
disclosure anticipâtes fully the principle which, it is insistently claim- 
ed, furnishes the novelty to Rand's claims of invention, and I cannot 
blâme intelligent gentlemen for taking advantage of so plain a situa- 
tion. The cause of the oversight is unimportant, but it was probably 
due to the fact that no drawing was furnished to illustrate the alter- 
native construction which we are now about to briefly consider. 

In the Wever & Parmerter patent, Fig. 3 shows Saturday's balance 
column at the extrême left of each page, as in Rand, but with the 
name column between this balance column and the transactions of 
Monday; but in lines 95 to 101 of the spécifications, in referring to 
Fig. 3, the patentées say that "the first balance column and transac- 
tions of the first day may be placed before the name column without 
varying the principle of our inventiDn." When Fig. 3 of Wever & 
Parmerter patent is treated as suggested in this disclosure, taking in- 
to account the gênerai purpose of that patent, we find the exact thing 
which is illustrated in Fig. 2 of the Rand patent. The disclosure is 
clear enough to enable one with very moderate skill to construct a 
bank ledger which will meet the spirit of the Rand claims 1, 2, and 3, 
and, unless the words "midway," "center," "middle," and "meet" are 
to be construed with hair-line accuracy, it will also meet the terms of 
those claims. 

The complainant attempts to dodge the force of the disclosure by 
putting forth divers contentions. It is urged that "transactions of 
the first day" cannot be understood to refer to Monday's balance col- 
umn, because a balance is not a transaction. It seems to me that the 
purpose of a ledger account is to set forth in plain arithmetical terms 
the relations between a customer and the bank. The transactions 
of the day, to be complète, ought to show what happened to the ac- 
count during the day, and how it was left at the close of the day. Its 
condition at the close of the day is just as much a transaction with 
the customer as its variations during the day. 

It is also claimed that in following the disclosure one might carry 
the crease much further to the right, because it would still be beyond 
the transactions of the first day; but one cannot imagine a man of 
ordinary skill doing such a thing as that, for, in such event, the page 
when turned back would cover the name column and thus defeat the 
object sought to be obtained. 

It is also persistently contended that the crease must be "double 
acting." Rand does not call attention to that function of his crease. 
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but, assuming that function' to be an inhérent feâture of his construc- 
tion, it must be remembered that Wever & Parmerter told us about 
a vertical crease, or "line of perforations/' and such a crease as theirs 
would hâve the same inhérent double acting or hinge function. 

It is said to be an advantage under the patented construction that 
the names and balances are in alignaient, so that it is easy to carry 
the appiopriate figures forward, but I can sec no trouble in doing that 
under the alternative construction of Wever & Parmerter. The crease 
being vertical, the lines must be opposite each other, and they would 
be near enough together so that the eye could easily follow straight 
across the open gap betvireen the leaves. 

Complainant's efforts to escape the force of the alternative disclo- 
sure are net persuasive. If claims 4 and 5 can be differentiated from 
the alternative disclosure of Wever & Parmerter, they would be out- 
side of the invention which is insisted upon, viz., a centrally located, 
double-acting crease capable of being so treated as to facilitate the 
transferring of balances from one week to the next, because, when 
the name column is placed as suggested in those claims, it would be 
covered up when the leaf is folded back, and the tired bookkeeper 
could rest from his labor, because there would be no work in sight 
for him to do. Claims 4 and 5, then, do not présent a combination 
of éléments which will do anj'thing, and are therefore unpatentable. 

Thèse observations hâve been made with a running pen, and much 
more might be said, but the conclusion of the whole matter is that, 
when Rand went to the Patent OfHce with his application, he took 
nothing there which was new, and, but for the carelessness of a minor 
officiai, he would hâve come away empty-handed. 

Both patents ought to be found invalid, and the bill dismissed, with 
costs. So ordered. 



FLANNELLT v. DELAWARE & H. CO. 

(Circuit Court, M. D. Pennsylvanla. November 28, 1908.) 

No. 8, January Term, 1904. 

New Teial (§ 104*)— Grounds— Newly Discoveked Evidence. 

Newly discovercd évidence is not ground for a new trial, v^here It Is 
merely cumnlative, and In the event of a new trial would hâve to be sub- 
mltted with the other évidence on the same point to the jury. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. §§ 218-220; Dec. 
Dig. § 104.*] 

On Rule for New Trial, 
See 164 Fed. 303. 

James H. Torrey, for the rule. 
Paul J. Sherwood, opposed. 

ARCHBALD, District Judge. Applying the ordinary ruies which 
prevail in applications of this kind, the new trial which is asked for 
must be refused. 

•For other cases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Inflexes 
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While the évidence which is now brought forward relates to mat- 
ters which took place since the trial, and therefore could not be pro- 
duced before, it is of the same gênerai character as that which was 
submitted to and passed upon by the jury, to the effect that the plain- 
tiff was not in fact injured as she claims, but falsely and fraudulently 
prétends to be, for the purpose of recovering damages. It is, in other 
words, merely cumulative of that which we already hâve, howevcr it 
may seem to be more convincing, and would hâve to be submitted with 
the rest for the jury to pass upon in the event that a new trial was or- 
dered. The défendant would thus be simply given another chance, 
with little, if any, better assurance of success, and that is not enough 
to justify a second trial. 

It is not as though the court could lay hold of the case as a fraud 
and throttle it (Cochran v. Elridge, 49 Pa. 365), or direct a verdict 
on the prépondérant évidence (Robinson v. Denver, etc., Co. (C. C. 
A.) 164 Fed. 174. The case would still hâve to take its course and be 
disposed of by the jury, who are very likely to décide the same way as 
before. 

The rule for a new trial is dischargcd. 



THE MACKINAW. 

(District Court, D. Oregon, November 23, 1008.) 

No. 4,076. 

Admibalty (§ 20*)— JuEisDicTioN— Maritime Tort— "Land." 

A pontoon floating upon tlie water of a navigable stream, between higti 
and low water marli, rislng and falling witli tlie tide and used as a land- 
ing in connection with a ferry, altliough fastened to tlie shore by a cable 
is not land, and an action for an injury to a person tbereon by a inoving 
vessel is for a maritime tort and within tlie admiralty jurisdiction. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 216; Dec. Dig. 
§ 20.* 

For other définitions, see Words and Phrases, vol. 5, pp. 3975-3984 ; 
vol. 8, pp. 7700, 7701.] 

In Admiralty. On exceptions to libel. 

Oglesby Young and Bauer & Greene, for libelant. 
Williams, Wood & Linthicum, for respondents. 

WOLVERTON, District Judge. On November 17, 1907, the steam- 
er Mackinaw was lying at anchor at the Irving dock, a short distance 
south of the landing of the steam ferry W. S. Mason, operated by 
the city of Portland and Multnomah county between the east and 
west banks of the Willamette river. While the libelant was standing 
upon one of the pontoons of the approaches used by the ferry, the 
Mackinaw changed her berth by backing downstream, and the libel 
allèges that she negligently allowed her anchor to drag along the bot- 
tom of the river, resulting in the anchor fouling the ferry cable, where- 
by the cable was torn loose from its fastenings. This resulted in its 

♦For other cases see isame toplc & § numbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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suddenly sweeping across the pontoon upon which the libelant was 
standing, striking and severely injuring him, He lias Hbeled the ship, 
and respondents except to the jurisdiction of this court upon the 
ground that, the pontoon being secured in place by fastenings to the 
shore, the injury occured on land. The locus in quo is thus described 
by the amended hbel : i 

"That the slips or appi'oaches to said ferry landlngg, and the pontoons at 
whlch said W. S. Jlason lauds for the purpose of diseharging aiid recelviiifi 
freight, passengers, and vehicles, are constructcd aiid placed betvveen hijîli- 
water mark and low-water mark on said Willamette river, and said pontoon 
hereinafter referred to was not and is not a part of the land, but is a uiovsibk' 
and floàtahle structure attached to land by cables at one end and below liia;li- 
water mark and extending into the navigiible waters of said river, and at 
the time of the injnry to libelant hereinafter described was within and u]ion 
tlie navigable waters of said river, and was and is raised and lowered wltli tîic 
tide and current thereof ; and said pontoon, togetlier with said cable, ave u=ed 
in the opération of said public ferryboat, and constitute, and on the date liere- 
iiiafter toentioned were, state governmental instruments and aids to uavijja- 
tion in the port of Portland, and to the transportation of freight, passengtn-s, 
and vehicles en and across the navigable waters of the United States in said 
port." 

A pontoon is nautically described by the Century Dictionary as "a 
hghter; a low, flat vessel resenibling a barge," etc. On the facts al- 
leged, then, it seems reasonably clear 1;hat this court has jurisdiction. 
unless the fastenhigs described are sufficient to impress upon the pon- 
toon the character of land, and to divest it of nautical significance. 
That this is the resuit of the situation taken as a whole is the theory 
of the exceptants. There certainly is plenty of authority to sustaiu 
them in asserting the basic principle that a maritime tort can never 
occur upon the land ; that the damage must be inflicted upon the \va- 
ter; and, although the instrument or cause of an injury, as a vessel. 
may be upon the water, if the resuit of the tortious act is impressed 
against an object upon the land, the admiralty is without jurisdictioH 
to grant relief. The leading case having relevance to this claim is The 
Plymouth, 3 Wall. 20, 18 L. Ed. 125, where the cause of the injury 
was a fire aboard ship, resulting from the carelessness of the crevv. 
while the injury itself was the resuit of the fiâmes spreading to and 
consuming adjacent wharves or buildings. The causative négligence 
was clearly upon the water, but the injury was as clearly on land. 
That case has directed the current of opinion and décision for almost 
half a century. The Mary Stewart (D. C.) 10 Fed. 137; The Pro- 
fessor Morse (D. C.) 23 Fed. 803 (marine railway case) ; City of Mil- 
waukee v. The Curtis (D. C.) 37 Fed. 705 (swing bridge) ; The Mary 
Garrett (D. C.) «3 Fed. 1009 (wliarf) ; The Belle of the Coast (D. 
C.) 66 Fed. 63; The Albion (D.' C.) 123 Fed. 189; Johnson v. Eleva- 
tor Co., 119 U. S. 388, 7 Sup. Ct. 2(54, 30 L. Ed. 447. 

If thèse cases indubitably settled the point that the pontoon in ques- 
tion is realty, as understood at common law, and their authority were 
insurmountable, further comment on the case made by the libel would 
be inapoosite. But further inquiry is fitting and pertinent : First, be- 
cause The Plymouth, supra, as regards this situation, is somewhat 
overshadowed by the later case of the Blackheath, 195 U. S. 361, 25 
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Sup. Ct. 46, 49 L. Ed. 336; and, second, because other cases, not 
classified with The Plymouth and its offshoots, hâve a decided influence 
hère. 

As to the first observation, a superficial analysis of the language of 
the Suprême Court in the Blackheath Case sets the mind running ir- 
resistibly toward an enlarged jurisdiction of the admiralty as respects 
the shore. The court begins its discussion by conceding outright that 
the beacon, the subject of the injury in that case, "was attached to the 
realty,- and that it was a part of it by the ordinary criteria of the 
common law." If one thing can be attached to the realty by some 
projection to the land or shore and still be the subject of a maritime 
tort, where or how is the hne to be drawn against the next thing so 
attached that is injured by a craft? The manner of connection ought 
not to be inclusive or exclusive; for an object that is attached by piles 
certainly is not to be preferred over one that is attached by a cable, 
or a rope, or other like means of binding to the shore. The eminent 
jurist who wrote the opinion in The Blackheath Case seems to hâve 
had in mind just such incongruities, for, as if emphasizing as an ab- 
surdity the deprivation of the admiralty of jurisdiction over things 
floatable merely because they are in some manner attached or an- 
chored to the shore, we hâve the following significant expression : 

"It would be simple, if simplicity were the onlj- thing to be considérée!, to 
confine the admiralty jurisdiction, in respect of damage to property, to dam- 
age done to property afloat. That distinction sounrts like a logictil conséquence 
of the rule deterniining the admiralty cognizance of torts by place," 

And, further: 

"But, as bas beon suggested, there seems to be no reason why the fact that 
the injured property was afloat should hâve more weight in deterniining the 
jurisdiction than the fact that the cause of the injurv was. The Arkansas. 17 
Fed. 383, 387; The F. & P. M. No. 2 (D. C.) 33 FedI 51i, 515; Hughes, Adm. 
183. And, again, it seems more arbitrary than rational to treat attachment 
to the soil as a peremptory bar outweighiug the considérations that the in- 
jured thing was an instrument of navigation and no part of the shore, but 
surrounded on every side by water, a mère point projecting from the sea." 

The décision, in fine, makes it apparent that at least not ail things 
attached to the land along the shores of navigable v/aters are outside 
the admiralty jurisdiction, and it seems to me that it would take a 
great deal of dexterity to deploy around this opinion and succeed in 
getting back to the jurisdiction circumscribed by The Plymouth. To 
do so would resuit in treating a great deal of what is said in The 
Blackheath Case as obiter. But it is not obiter that a court advances 
reasons necessary to substantiate its position, which is ail the court 
did in that case in finally concluding that a thing attached to the realty 
may yet be the subject of a maritime tort. True it is that Justice 
Holmes says, in eiïect, that it was unnecessary in The Blackheath 
Case to reconcile it with The Plymouth, because, as he said, the court 
was dealing with an injury to an aid to navigation, alvvays the subject of 
admiralty disposition, which was perhaps one way to avoid saying that 
the principle of The Plymouth has been carried far beyond its legiti- 
mate intendment. But Mr. Justice Brown, a distinguished admiralty 
judge, in his concurring opinion, says that he accepts the décision as 
105 F.— 23 
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oyçrruling The Plymouth ; and due weight must be given the fact that 
he was a member of the court, participated in its délibérations, and 
knew what practical effect the décision was expected to hâve. How- 
ever it may be as to whether The Blackheath Case bas overruled or 
modified the principle of The Plymouth, it is an unmistakable author- 
ity to the effect that the libelant in this case did not necessarily receive 
his injury on land simply because the pontoon on which he was stand- 
ing when injured was attached to the land by a cable. Nor is the case 
alone in this particular field of assertion. The M. R. Brazos, Fed. 
Cas. No. 9,898, is equally emphatic. The injury there was to a bath- 
house, nioored to the shore "by pôles and chains, so arranged as to al- 
low it to rise and fall with the tide, one end of the chains being fasten- 
ed securely to the structure itself, and the other end being attached to 
pins inserted in holes drilled in the rocks." No prêteuse was made 
that this structure was in aid of or used in connection with naviga- 
tion; yet, notwithstanding, it was held a subject of maritime tort, and 
the fact that it was attached to the land was not considered to make 
the injury any the less one taking place on the water, which is clearly 
within the principle of The Blackheath Case. The court in this last 
case observed: 

"It is clear that the libelant's bathhouse, though described In his libel as a 
'vessel,' was not a vessel constructed or used or intended to be used as an 
instrumeiit of commerce or navigation. The test, however, of the jurisdiction 
of the courts of admiralty in respect to torts is whether the place of the al- 
leged injury was 'on the water.' The Maud Webster, Fed. Cas. No. 9,302, and 
cases cited. This structure cannot be said to hâve become a part of the land. 
Its connection with the shore was for a temporary purpose. The testimony 
shows that it was a movable structure, moored in this place In tide waters, 
for use as à bathhouse durlng the summer months, the design of the owner 
being to disconnect it from the shore in the autumn and float It away to 
some more suitable place for laying It up during the winter. The mode of Its 
attachment to the shore was adapted to this purpose, and was such that It 
could be readlly disconnected. I do not see that the case is any différent from 
what it would be If the bathhouse had been moored at anchor in the same 
place or ont In the middle of the river. The case is clearly distîngulshable 
from the case of The Maud Webster, cited above, in whieh it was held that 
the place where the derrick which was injured stood had become a part of 
the land. The libelant, therefore, bas the right to hâve the case determlned 
on the merits." 

The Arkansas (D. C.) 17 Fed. 383, is a case said by the Suprême 
Court in The Blackheath Case to be responsible for the assertion that 
the fact that the injured property was afloat should bave no more ef- 
fect upon the jurisdiction than the fact that the cause of it was afloat, 
and such ruling is readily extracted from this portion of the opinion: 

"The solution of the question of Jurisdiction does not dépend, in my judg- 
ment, upon thé fact of the structure being solid or floatlng, realty or person- 
alty, flrnily affixed to the bed of the river or otherwise. It is a question of 
place, and of the rightfulness of the structure." 

For cases more or less to the same effect, see: The F. & P. M. 
No. 2 (D. C.) 33 Fed. 511; Simpson v. The Ceres, Fed. Cas. No. 12,- 
881; The Haxby (D. C.) 9-5 Fed. 170. 

After the décision of the Blackheath Case corne three adjudications, 
and only three, to which my attention has been called, upon this sub- 
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ject. The first of thèse cases is Bowers Hydraulic Dredging Co. v. 
Fédéral Contracting Co. (D. C.) 148 Fed. 290. The action was to 
recover the hire of a dredge, under a contract in the performance of 
which the discharge pipe extended continuously from the dredge to a 
point about 1,200 feet from the bank of the river. The pipe was run 
from the dredge over pontoons to the shore, and thence on land to the 
place of deposit for the dredged material. The libel was resisted, un- 
der this State of facts, because the dredge was not at the time engaged 
in the performance of a maritime contract. The court (after noting 
the authorities opposed to jurisdiction in such a case) said : 

"Upon the above authorities, it would seem that the question of jurisdiction 
hère should be decided in favor of the respondent, but the admiralty jurisdic- 
tion has been broadened very considerably by the récent décision of the Su- 
prême Court in The Blaclîheath, 195 U. S. 361, 25 Sup. Ct. 46, 49 L. I5d. 230. 
* • * It seems, in view of what has been said in this autliority, that such 
artifielal distinctions as arise out of the worls of a dredge being performed 
partly on land, and for the purpose of a land transaction, should not oust the 
court of jurisdiction of a floating structure which in its ordinary purpose is 
distlnctly maritime." 

In The Curtin (D. C.) 153 Fed. 588, the court declined jurisdiction 
of a libel for damage to a pier, saying that it did not understand The 
Blackheath to overrule The Plymouth. The latest décision is West v. 
Martin, 47 Wash. 417, 92 Pac. 334, where the Suprême Court of 
Washington exhaustively reviews the authorities down to The Black- 
heath, and reaches the conclusion that it was justified by that case in 
holding the destruction of a pier supporting a bridge over a navigable 
river to be a maritime tort, Whether this is following the impetus of 
The Blackheath Case toward an enlarged jurisdiction to the uttermost 
is beside the question that this court is certainly warranted in taking 
jurisdiction in this case on the facts alleged in the libel as above set 
forth, and, if the proofs substantiate the allégations, in retaining ju- 
risdiction to the end. If it be said the Suprême Court sustained the 
libel in The Blackheath finally because the beacon was an aid of navi- 
gation, as much must be said hère for the pontoon. It was a part of 
the ferry equipment, necessary and essential, and actually used, in its 
opération. It was, moreover, on the navigable waters of the river, or 
at least partly so, between high and low water marks, raising and 
lowering with the tide. It necessarily follows that, when libelant was 
injured by the vessel while standing upon the same, he received his in- 
jury by a maritime agency and in a maritime locality. 

For the foregoing reasons, the exceptions to the libel should be 
overruled. 
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STOCKTON MILLING CO. et al. v. CALIFORNIE NAVIGATION & IM- 
PEOVEMENT OO. 

(District Court, N. D. California. November 20, 1908.) 

1. Shipping (§ 124*)— INJUBY ro Cabgo— Liability of Vessel. 

Respondent contracted to transport a barge load of flour for llbelants, 
and to load the same, but at llbelants' request employed a certain Com- 
pany to do the loading. Wlien partly loaded, and whlle lylng unattended 
at night, the barge grounded at one end at low tide, by reason of whlch 
her seams opened and she sank, Injuring a part of the cargo. Held, that 
the loss was through the négligence of respondent or of Its agent, the 
loading company, for whicli it was responslble. 

[Ed. Note. — ^For other cases, see Shipping, Cent. Dig. § 458 ; Dec. Dig. § 
124.*] 

2. Shipping (§ 141*)— Contract op Afpreightment— Limitation of Liabilitt. 

A provision of a contract for the carrlage of a cargo of flour on a barge 
by whlch the shipper assiinied the risks of carriage did not relleve tlie 
barge owner from liability for a loss of flour by reason of its négligence 
or that of its agent In failing to properly care for the barge while belug 
loaded. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 493, 497; Dec. 
Dig. § 141.*] 

3. Shipping (§ 132*)— Action por Injuey to Cargo- Défenses. 

It is not a défense to an action by a shipper agaiust a vessel owner to 
recover the vahie of goods lost through the latter's négligence that the 
goods were fully insured and tlie Insurance has been paid to libelant, al- 
though it does not appear froiu the pleadings or évidence that the suit is 
brought by the direction or for the beneflt of the iusurer. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 132.*] 

In Admiralty. Suit for injury to cargo. 

Page, McCutchen & Knight, for libelants. 
A. Iv. Levinsky, for respondent. 

DE HAVEN, District Judge. The libelants seek, in this action, 
to recover damages from the respondent on account of an alleged 
breach of contract. The contract was verbal, and it appears from the 
évidence that by its terms the respondent agreed to transport for 
libelants in open barges a quantity of flour from South Vallejo to the 
port of Stockton for 65 cents per ton, the libelants to assume the 
risks of carriage, and to unload the flour, at their own expense, up- 
on its arrivai at the port of destination. The flour was, at the date 
of the contract, in the warehouse of the Port Costa Milling Company, 
at South Vallejo, and was to be delivered by that Company to re- 
spondent upon the wharf, alongside the barges upon which it was to 
be carried. Some time after the contract was made, and before any 
flour was delivered to resi^ondent thereunder, the libelants request- 
ed the respondent to employ the Port Costa Milling Company, to con- 
tinue the delivery of the flour from the wharf onto the barges; that 
is, to take the flour from the wharf and load it on the barges. The 
reason for the request was that, as the flour belonged to différent own- 
ers, it fequired ségrégation in order to facilitate its delivery at Stock- 

•For other cases see same topio & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Son, and it was thought this ségrégation could be more easily made by 
the employés of the warehouse company, in loading the barge than by 
stevedores brought by the respondent from Port Costa for that pur- 
pose. This was agreed to by the respondent, and the Port Costa Mill- 
ing Company was employed by it to load the flour. The respondent 
then towed one of its barges, the Jersey, to South Vallejo, and the 
work of loading was commenced by the stevedores of the Port Costa 
Milling Company. T]:e barge was brought to the wharf bow on, 
for the purpose of receiving her cargo, and, when in this position, 
the water was deep under her stern and more shallovv at the bow. 
The.work of loading progressed for two days, during which time about 
300 tons of flour was placed on the barge. On the morning of the 
third day it was discovered that the barge was leaking through seams 
at the stern. Her bow was at this time resting in the mud, and the 
stern was still afloat, but lower than the bow. An unsuccessful ef- 
fort was made to pump the water from the barge, and her stern sunk 
in the waters of the bay, and part of the flour with which she was 
laden was thereby damaged. The évidence shows that the bow of 
the barge grounded during the night when there was no one on her, 
nor at the wharf where she was being loaded, to care for her ; and it 
does not appear that any one was charged by the respondent with 
the spécial duty of looking out for her, and keeping her bow away 
from the wharf, and in the deep water of the channel, when the tidé 
ebbed, unless that obligation rested upon the Port Costa Milling Com- 
pany by virtue of its employment to load the barge. 

1. The damage to libelants' flour resulted from the sinking of the 
Jersey ; but I think it clearly appears from the évidence that the 
barge was in a seaworthy condition when brought to South Vallejo 
by the respondent, that she was subsequently rendered unseaworthy 
by the opening of the seams in her stern, and that this was caused by 
the strain to which she was stibjected when lying at the wharf partly 
aground, and that she was thus rendered unseaworthy by the failure 
to take any précaution to keep her bow from grounding vi'hile lying 
at the wharf. The failure to take such précaution was négligence, 
and I am of the opinion that this négligence was that of the respond- 
ent. It is undoubtedly true, as claimed by respondent, that where a 
shipper, for his ov;n convenience, undertakes to load bis goods upon 
a vessel, he must himself bear any loss occasioned by the négligence 
of himself or servants in so doing. P)Ut the évidence does not bring 
this case within the rule just stated. The Port Costa Milling Com- 
pany was employed by the défendant to load the Jersey, and was paid 
by the respondent for that service. The Port Costa Alilling Company 
v/as the agent of the respondent in loading the barge, and therefore 
its négligence in that matter, and that of the men who were employed 
by it to do the work, is for the purposes of this case to be deemed the 
négligence of respondent. The fact that the warehouse company was 
so employed upon the suggestion of the libelants did not release the 
respondent from the obligation of its contract to attend and care for 
the barge and its cargo while the work of loading was being done. 
Certainly there is nothing in the évidence to justify a finding that the 
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Jersey was ever placed under the control of the libelants, or that there 
was any express or implied agreement upon their part to care for her, 
or the cargo, while at the South Vallejo wharf. 

2. Nor did libelants, by their contract assuming the risks of trans- 
portation, assume the risk of respondent's négligence in the loading of 
the Jersey, or any négligence of respondent or its agents by which 
she rnight be rendered unseaworthy while engaged in taking. the flour 
on board. New Jersey Stcam Navigation Co. v. Merchants' Bank, 6 
How. 344, 383, 383, 12 L. Ed. 465. While it is true the carrier may 
limit the extent of its common-law liability as an insurer of goods in- 
trusted to it for carriage, still "the rule is as well settled and almost 
as universally maintained that the carrier cannot contract to relieve 
itself from liability for loss or injury which is the resuit of its own 
négligence or that of its servants." Moore on Carriers, p. 287. And 
again, on page 319, the sanie author says : 

"But a common carrier is not released from damages, oecurring through his 
own négligence, by stipulatlng that the goods are shipped 'at the owner's risk.' 
At most that would only proteet agalnst loss oecurring from the ordinary and 
known risks of transportation." 

3. It appears from the évidence that the flour referred to in the libel 
was insured by libelants for its full value, and that prior to bringing this 
action they were paid in full by the insurer for ail the damage sustained 
by them on account of the sinking of the Jersey. The libel does not 
mention this fact, nor is it alleged that the action is prosecuted for the 
benefit of the insurer, nor is there anything in the évidence tending to 
show that the action is being prosecuted for the benefit of the insurer 
in the name of the libelants by direction of the insurer. It is claimed 
by respondent that upon this state of facts the action cannot be main- 
tained, because libelants are not the real parties in interest. That upon 
thèse facts the insurer could hâve maintained the action in its own 
name or that of the libelants, or that the action could be maintained 
by the libelants if the libel expressly averred that they were prosecuting 
for the use of the insurer, is well settled. Pacific Coast S. S. Co. v. 
Bancroft-Whitney Co., 94 Fed. 180, 36 C. C. A. 135; Phœnix In- 
surance Co. V. Eris Transportation Co., 117 U. S. 313, 6 Sup. Ct. 750, 
39 L. Ed. 873; Liverpool & Great Western Steam Co. v. Phœnix 
Insurance Co., 139 U. S. 397, 9 Sup. Ct. 469, 33 L. Ed. 788; United 
States V. American Tobacco Co., 166 U. S. 468, 17 Sup. Ct. 619, 41 
L. Ed. 1081, My attention has not been called to any case in which 
it has been directly held that when the shipper sues for the loss of his 
goods, in his own name, and, so far as disclosed by the proceedings 
and évidence, without the direction of the insurer, and without special- 
ly alleging that the action is prosecuted for the benefit of the insurer, 
the carrier may successfully défend against such action upon the 
ground that such goods were insured and the insurance thereon paid 
to the shipper. In Phœnix Insurance Co. v. Eris Transportation Co., 
117 U. S., the court, at page 331, 6 Sup. Ct., at page 753 (29 L. Ed. 
873), says : 

•'From the very nature of the contract of insurance as a contract of indem- 
utty, the insurer, when he has paid to the assured the amount of the Indemuity 
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agreed on between them, is entitled, by waj' of salvage, to the benefit of any- 
thing that niay be received, eltlier froin the remnauts of the goods, or from 
the damages paid by third persons for the same loss. But the iiisurer stands 
in no relation of coutract or of privity with such persons. His title arises 
out of the contraet of insurance, and is derived from the assured alone, and 
can only be enforced in the right of the latter. In a court of comœon law, it 
can only be asserted in his name, and, eveu in a court of equity or of admiral- 
ty, it can only be asserted in his right. In any form of remedy, the insurer 
can take nothing by subrogation but the rights of the assured." 

Such being the well-settled rule of law, it has been held — 

"that, If the assured recover before payment by the insurers, the recovery 
stands as a crédit against the insurance ; if recovery is after payment by the 
insurers, the assured holds it as trustée for the latter." The St. John (D. C) 
101 Fed. 469, 473. 

And in the case of The Potomac, 105 U. S. 630-634, 26 L,. Ed. 1194, 
the Suprême Court said: 

"The mère pa.yment of a loss by the insurer does not indeed afford any dé- 
fense, in whole or in part, to a person whose fault has been the cause of the 
loss, in a suit brought against the latter by the assured. But npon familiar 
principles, often recognized by this court, the insurer acquires by such pay- 
ment a eorresponding right in any damages to be recovered by the assured 
against the wrongdoer, or other party responsible for the loss, and may en- 
force this right by action at common law in the naine of the assured, or, when 
the case admits of proceeding in equity or admiralty, by suit in his own 
name." 

The insurance company has not intervened for the protection of its 
rights, but under the law, as above stated, it will be entitled to receive 
from libelants the amount recovered in this action, and it would seem 
to be a matter of no concern to the respondent that the action is 
brought in the name of the libelants without disclosing that it is for 
the benefit of the insurer, as the judgment herein will protect it against 
any subséquent claim which may be made against it by the insurance 
company on account of the matters alleged in the libel. 

Let a decree be entered in favor of the libelants for the damages 
sustained by them, and costs, and the case will be referred to United 
States Commissioner Krull, to ascertain and report the amount of 
such damages. 



MILLER et al. v. WATTIER. 

(Circuit Court, D. Oregon. June 22, 1008.) 

No. 1,123. 

1. CouBTS (§ 339*)— Fedebal Coxiets— Conformity to State Practice— Reviv- 

AL OF Suit. 

There is no statute of limitations against an application to revive a suit 
In a fédéral court of equity after the death of parties, nor is the right 
governed by local statutes, and it is seldom denled on the ground of lâches 
if any right is shown. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 339.*] 

2. Aeatement and Revival (§ 7.5*)— Deatii op Paety—Revival— Application. 

Pendlng a suit to enjoin the Jloodiug of land owned by complainant by 
a dam, al! parties thereto died, complainant having conveyed the land by 

•For other cases see same topic & § NUMBBa in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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(leed to lus daiislitev tmd lieir ut law. ami tlie owuership of the dam hav- 
ing desfipiided (o defeiidaut's helrs at biM-. Held tliat, by complalnant's con- 
veyauce of liis inteiest, tlie suit becanie defective eveu iu his lifetlme, ren- 
dering a substitution of parties comylaiuant ueeessary, and by tlie death 
of défendant it abated, and that a blll of revivor iiud supplément was the 
proper procédure to revive it, and for substitution of parties. 

riM. Note. — For otlier cases, see Abatemeut and Kevival, Cent. Dig. § 
446 ; Dec. Dig. § 75.*] 

On Pétition for Revival and Substitution of Parties. 

W. H. Holmes and Webster Holmes, for petitioner, Wanna Stuart, 
successor to plaintifïs. 

Williams, Wood & Linthicum and George G. Bingham, for défend- 
ant heirs of Vallier Wattier. 

WOLVERTON, District Judge. This cause came hère originally 
by removal f rom the circuit court for Marion county, Or. ; the tran- 
script being filed March 27, 1885. A motion to remand to the state 
court was denied June 17, 1885. 24 Fed. 49. 

It is unnecessary to notice the pleadings in détail. It is sufficient to 
observe that, by their complaint, the plaintifïs sought to enjoin the de- 
fendant from maintaining a dam on Little Pudding river, in Marion 
county, upon the ground that it caused the water to flow back upon 
plaintiffs' lands, to their injury. Since June 17, 1885, when the order 
denying the motion to remand was made, no step has been taken to 
prosecute the suit, which remained dormant until May 27, 1907 — a 
lapse of 23 years — when one Wanna Stuart appeared and filed a "mo- 
tion and pétition," in which she asks that the "cause of suit mentioned 
in the amended complaint herewith proposed to be filed be revived," 
and that she be substituted as the sole plaintifï in the suit. In this 
proposed amendment she allèges that she is the sole surviving heir 
at law of William P. Miller ; that subséquent to the commencement of 
this suit John F. Miller conveyed ail his interest in the subject-matter 
thereof to William P. Miller; that thereafter, on May 17, 1895, Wil- 
liam P. Miller conveyed to the petitioner, and that she is now the sole 
owner thereof; that William P. Miller died on the 25th of Septem- 
ber, 1895 ; that John F. Miller died on the 19th day of February, 
1901 ; and that Vallier Wattier, the original défendant, died on Sep- 
tember 19, 1901. She further sets up that Joséphine Holland, William 
Wattier, and four others are the sole heirs at law of Vallier Wattier, 
and hâve succeeded him in the ownership of the dam sought to be 
abated. Thèse persons she asks to hâve substituted as défendants in 
the place of their ancestor, and that, with the new personnel as it 
respects both plaintiffs and défendants, the cause be proceeded with. 
Ail the original parties to this suit, both plaintiffs and défendant, hâve 
been dead since September 19, 1901, now nearly seven years, and in 
this condition of the record it is sought, by this latest proceeding to 
hâve the suit revived, and continued with an entire change of parties, 
both plaintiff and défendant. The proposed défendants resist the peti- 
tioner's effort to so proceed, and hâve filed a motion praying the court 

*For other cases see same topic & § humbee it Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to deny the application to revive the cause, urging numerous oljjections 
thereto; the principal points being (1) that petitioner is barred by 
lâches, and (3) that she can hâve no such substitution as slie seeks. 

It is not necessary to notice at length the first ground of objection, 
as it might be were the petitioner regularly in court and that défense 
presented as a bar to relief on the merits. The question of lâches 
could hardly be relevant, except in the view that the petitioner was 
in default and appealing to the court for leave to conie in as a mat- 
ter of grâce. The court would then be at liberty to scrntinize the 
jjroposed amended complaint for the purpose of ascertaining whether 
lier cause of suit is stale, or the complaint destitute of equity. and, if 
found to be so, to deny her application upon that ground. But sub- 
stitution or revivor is seldom denied, under the fifty-sixth and fifty- 
seventh rules in equity, if the party applying therefor shows any right 
to the order. There is no .statute of limitations against such an ap- 
plication in the chancery courts of the United States ; nor is the right 
to revive the suit governed by local state statutes. The right and the 
procédure seem to be governed entirely by the equity rules and the 
practice in the courts of the United States. In re Connavvay, as Re- 
ceiver of the Moscow National Bank, 178 U. S. 421, 433, 20 Sup. Ct. 
951, 44 L. Ed. 1134; Dillard's Adm'r v. Central Virginia Iron Co. 
(C. C.) 125 Fed. 157, 159 ; Brown v. Fletcher (C. C.) 140 Fcd. 639. 
Besides, as it relates to the question of substitution, the objection of 
lâches does not appeal strongly for considération in the absence of a 
statute, for it seems that the défendant was neglectful as well as the 
plaintififs in not applying long ago for a dismissal of the suit for want 
of prosecution. Défendant certainly had the right to do so, for, as 
said by Mr. Justice Story, in Picquet v. Swan, 5 Mason. 561. Fed. Cas. 
No. 11,135 : 

"The gênerai jiriiK'iple is i)erfeetly well seltled. that the defeiulaut may hâve 
the liill of the plahitilï di.smis.sed for iioiipvo.set-vitiou, if the iilaintiff does not 
jiroceed tlierein withlu a reasoiiable time." 

That a suit in equity abates on the death of either party is so well 
understood that it is scarcely necessary to do more than state the prop- 
osition. The fifty-sixth equity rule, which, as bas been seen, largely 
Controls hère, provides that : 

"Whenever a suit in equity shall become abated by the deati! of eifher par- 
ty, or by any other eveiit, the same may be revived liy a bill of revivor or a 
bill in the nature of a bill of revivor, as the circuiustanees of the case may 
require, flled by the jiroper parties eutitled to revive the same, which bill may 
be flled In tlie clerk's office at any time," etc. 

The efifect of an abatement in equity does not, however, as in law, 
amount to a termination of the suit, but only to a suspension thereof 
for want of parties capable of proceeding with the cause. The resuit 
is a state of suspension, which may be lifted on the coming in of 
proper parties. Clarke v. Mathewson, 12 Pet. 164, 9 L. Ed. 1041. 
Where the suit bas abated, then, the way to bave it revived is pointed 
out in the lîfty-sixth rule in equity, supra, and who are proper parties 
within the meaning of the rule is' settled by the authorities. In Rose'S- 
work on Fédéral Procédure, § 960, the author says: 
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"Privlty in law, and not merely in estate, Is necessary. That Is, It lies only 
where tliere is some one who représenta t±ie former party, such as an heir in 
the case of realty, or tlie exeeutor in case of personalty, and not in favor of 
a devisee, purcliaser, assignée, or other persou liaving merely a privity of es- 
tate." Oitlng Judge Story in Slack v. Walcott, 3 lAason, 508, Fed. Cas. No. 
12,932. 

And in Brown v. Fletcher (C. C.) 140 Fed. 639, a case similar in 
many respects to the one at bar, Judge Swan says: 

"In Duun v. Allen, 1 Vern. 426, it is said that an assignée or purcliaser can- 
not hâve a bill of revivor for want of privity. So a devisee, being but a pur- 
chaser, and not representiiig the devisor, cannot hâve a bill of revivor for 
want of privity, but must hâve an original bill. Story v. Livingstone, 13 Pet. 
3C5, 10 L. Ed. 200; Hinde's Practice, 49, 60; Russell v. Oraig, 3 Bibb. 377; 
Peer v. Cookerow, 14 N. J. Eq. 361 ; Bowie v. Minter, 2 Ala. 40G. In Lube's 
Eq. PI. 140, it is said that only the heir, exécuter, or administrator of a de- 
ceàsed party, or the husband of a feme covert, can hâve a bill of revivor. See, 
also, Beuson v. Wolverton, 16 N. J. Eq. 110 ; Slack v. Walcott, 3 Mason, 508, 
Fed. Cas. No. 12,932. 

"If, therefore, Brown bas, by assignment or devise, acquired the interest 
of tlie original coniplainant and his heirs and personal représentatives, this 
suit cannot be revived, but he uiust file an original bill. This fact also au- 
thorlzes the dismissal of the suit. Barriheau v. Brant, 17 How. 43, 15 Xj. Ed. 
34 ; Campbell v. City of New York (C. C.) 35 Fed. 14." 

This last case, it should be remarked, is one where the original corn- 
plainant assigned ail his right, title, and interest in the subject of the 
suit to the new complainant, and the latter had substitution as if the 
cause were one for revivor pure and simple. The court held that the 
suit could not be so continued. It was a case for a bill in the nature 
of a bill of revivor, and not for a bill of revivor. Where a privity of 
estate exists with the original party, arising after the commencement 
of suit by deed, such as assignee's, purchaser's, and devisee's, not 
constituting privity in law, but merely in estate, a bill in the nature 
of a bill of revivor will lie. The procédure is well recognized by au- 
thority. Says Mr. Justice Story, while sitting as Circuit Justice, in 
Slack V. Walcott, Fed. Cas. No. 12,932 : 

"When a party plalntiff claims a title by purehase or devise, he introduces 
a new title not previously in the case, and which is coutrovertible, not merely 
by the défendants in the bill, but also by the heirs at law. As to thesé par- 
ties the suit is original ; it does not merely revive the old suit, but it states 
new supplementary matters calliug for an answer. So far, then, as it states 
such niatter, it is an original bill ; and so far as it seeks to revive upon that 
matter, it is in the nature of a bill of revivor. The practice conforms to this 
view of the doctrine." 

So, therefore, there is a remedy by revivor meeting the exigency in 
either case, whether there be a succession by privity of law or by 
privity of estate merely — the one by bill of revivor, and the other by 
bill in the nature of a bill of revivor. Beyond this, there is still anoth- 
er procédure for revivor, when both exigencies arise in the same suit, 
which is known as a "bill of revivor and supplément." 2 Bâtes on 
Fédéral Èquity Procédure, 701. Speaking of this species of procé- 
dure, Rose, in his Code on Fédéral Procédure, vol. 1, p. 915, says: 

"The authorities recoguize the existence of bills of 'revivor and supplé- 
ment,' and 'supplemental bills in the nature of bills of revivor,' but there seena 
to be few fédéral cases in. which either of thèse phrases is used or thelr exact 
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significance discussed. The former Is defined as a bill whieh revives a suit 
after abatemeut, and also supplies a defect arlsing slnce Its institution. In 
other words, a bill of revivor and supplément is necessary wheu a suit lias 
become both 'defective' aud 'abated.' " 

Now, in this case Wanna Sttiart, the complainant in the proposed 
bill which is submitted for filing bas succeeded by deed to the inter- 
est of William P. Miller, her f ather ; and this occurred since the orig- 
inal suit was begun. She having so succeeded, the suit has become 
defective; that is to say, the interest of the original complainant has 
been acquired by another, and, under the well-established équitable 
practice, it becomes necessary for the successor to be substituted, to 
the end that the cause may be carried in litigation to its termination. 
That William P. Millef died subséquent to the transfer by him of bis 
interest to Wanna Stuart can hâve no effect in this case. In other 
words, the cause vi^ould not abate by reason of that circumstance, be- 
cause he had parted with bis interest by deed prior to his death. This 
much as it relates to the complainant. 

The défendant, Vallier Wattier, as is shown by the statement of the 
cause, died since the commencement thereof, and the défendants whom 
the petitioner, Wanna Stuart, seeks to hâve substituted for Wattier, 
are his heirs at law, and by reason of the death of Wattier the cause 
has abated as it respects the défendants. Hence we bave the combina- 
tion of a defective suit with one that has also abated, and the procédure 
by bill of revivor and supplément is the appropriate one for reviving 
the cause in either aspect. The bill prepared apparently states facts 
showing both relations. 

The petitioner, Wanna Stuart, will therefore be granted leave to file 
her bill, and the défendants may, of course, take such action against 
it as they may deem advisable. 



In re SHIEBI.EK et al. 
(District Coiu-t, E. D. New York. November 30, 1008.) 

1. Bankbuptct (§ 32S*) — Claims— Effect of guRRf:îiDEE of Pbefeeence. 

A claim against tlie estate of a bankrupt duly proved within the 
year allowed by Bankr. Act 1898, c. 541, § 57n, 30 Stat. 561 (U. S. Comp. 
St. 1901, p. 3444), may be inereased after the expiration of that time 
where made necessary by a requirement that the créditer shall retuni 
préférences received as a condition to its allowance. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 328.*] 

2. Bankhuptcy (§ 184*) — Liens— Validity—Nonfiled Ciiattel Mortgaqes. 

Under Laws N. Y. 1897, p. 536, c. 418, § 90, which as construed by the 
highest court of the state makes a chattel mortgage void as against gên- 
erai creditors unless flled as therein required, such a mortgage given 
by a bankrupt within four months prior to his bankruptcy, and when 
insolvent and known to be so by the créditer, and which was not flled 
until more than three months thereafter, is void as against the creditors 
in bankruptcy, either prior or subséquent, although it was taken for a 
présent considération and was valid when given. 

. [Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 276 ; Dec. Dig. 
§ 184.*] 

*For other. oaaea see same topic & § kCmbeb In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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In Bankruptcy. On report of spécial commissioner, 
See, also, 163 Fed. 545. 

Lewis Squires, for trustée. 

Tiiompson, Vanderpoel & Freedman, for Charles W. Osborne. 

CHATFIELD, District Judge. On August 23, 1907, the above- 
named bankrupts filed a voluntary pétition in bankruptcy in tliis court, 
under whicli a receiver was appointed and ultimately a trustée elected. 
Certain property, comprising a stock in trade, was sold and certain 
book accounts collected, and the proceeds from thèse matters are now 
in the hands of tlie trustée. The machinery, tools, etc., in the factory 
of the bankrupts were also sold under stipulation by the trustée, and 
the proceeds of that sale held subject to a détermination as to the 
validity of the chattel mortgage, which will be referred to later. 

The bankrupts had for a number of years borrowed money from 
Charleè W. Osborne, the brother-in-law of George W. Shiebler. Os- 
borne is a reputable business man of New York City, whose integrity 
is not questioned. Thèse loans amounted to a large sum of money, 
and were secured from time to time by the assignment of book ac- 
counts, from the sales of merchandise, and for a considérable period 
thèse loans were repaid. In August, 1906, the method of making 
thèse loans was changed, and a list of merchandise entered in the 
books of the firm as assigned to Osborne, such assignment being con- 
tained in a writing at the foot of the list of merchandise. It was also 
stated that the assignment was made as collatéral to a note. This 
method of assignment was also extended, in the month of September, 
1906, to cover the entire stock of merchandise then in the store, as 
collatéral security for a note then made, but dated August 1, 1906. 
Subsequently, as sales of the merchandise were made and cash re- 
ceived, the sales and amount of cash were entered in the books, and 
from week to week the proceeds turned over to Osborne, until the 
15th of August, 1907. At that time a number of crédit sales were 
uncollected, and it is from thèse that the trustée bas in part received 
the fund'now in bis hands. The trustée in bankruptcy bas claimed 
not only that the funds in his hands (proceeds of the sale of the stock 
and thèse collections) are free from any lien or claim of title because 
of the assignment to Osborne, but also that the payments to Osborne 
from the sales of the merchandise above mentioned, within four months 
of the filing of the pétition in bankruptcy, were preferential and must 
be repaid by him beforé any proof of claim can be presented on his 
behalf in the bankruptcy proceedings, under section 57g of the bank- 
ruptcy law. This matter was referred to the référée in bankruptcy 
as spécial commissioner, and he has made a report in which he flnds 
that the assignments prior to August, 1906, while made in an unusual 
manner, were valid, and for a présent considération ; that the assign- 
ment made în August, 1906, and the further note and assignment, 
or arrangement for collatéral security, above mentioned, based upon 
the inventory taken in September, 1906, were invalid, this being; con- 
ceded by the. attorney for Osborne, and that any so-called assign- 
ments of accounts, as the goods contained in said inventory were sold 
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frora time to time, were not for a présent considération, and in fact 
were not assignments at ail. The référée has also found that Osborne 
knew of the financial condition of the bankrupts, and that, whether 
intentional or not, he must be legally held responsible for the rea- 
sonable effect of his knowledge of the bankrupt's condition, and, as 
a conclusion therefrom, that the payments to him witliin four months 
of the bankruptcy must be deemed preferential, especially in view 
of the fact that within those four months no further advances of cash 
were made by Osborne to the bankrupts. The commissioner has there- 
fore directed that the preferential payments must be returned, and 
that Osborne's claim thereto, or to any proceeds of the stock or ac- 
counts for stock sold, must be dismissed. The présent application 
is to confirm this report. 

The attorneys for Osborne point out that before the amendment of 
the bankruptcy law (Act July 1, 1898, c. 541, 30 Stat. .560, 561 [U. 
S. Comp. St. 1901, p. 3443]), by chapter 487, Act Cong. Feb. 5, 1903, § 
57g, 32 Stat. 799 (U. S- Comp. St. Supp. 1907, p. 1030), the stat- 
ute required the return of preferential payments, under much broad- 
er conditions than after amendment. Pirie v. Chicago Title & Trust 
Co., 182 U. S. 438, 31 Sup. Ct. 906, 45 L,. Ed. 1171, determin- 
ed the scope of section 57g before amendment, and it is apparent that 
under the présent form of the law the requirements of section 60b and 
section 67e must be found présent before payments within four months 
can be held to hâve been preferential, and necessarily to be returned be- 
fore the créditer who received those payments can présent his claim. 
The commissioner has expressly found that the Shieblers were insol- 
vent throughout the entire period, that their liquidation was merely 
postponed by the payments of Osborne, and that his relations with the 
bankrupts and his knowledge of the facts were such that he should 
hâve anticipated the likelihood of their being thrown into bankruptcy 
at any time, and that he took the risk, at the time of making each ad- 
vance, of having to face the, filing of a pétition in bankruptcy with- 
in four months of the payment. In other vifords, he has formed a 
décision based upon section 60b of the statute, but has quoted part 
of the language of section 60a. 

There seems to be évidence to support thèse findings and conclu- 
sions of the commissioner. The testimony of the witnesses was heard 
by him. The responsibility for this finding, and the effect of the find- 
ing, cannot be shifted by any amount of argvmient or belief that Os- 
borne did not intend to defraud other creditors, and it seems to the 
court that the report of the commissioner must be confirmed. 

It is needless to add, but perhaps the matter should be disposed of 
at this time, that the proof of claim for money advanced by Osborne, 
now pending before the référée, the amount of which will be increased 
if the preferential payments are repaid to the trustée, is not, under the 
présent circumstances, governed by the provisions of section 57n of the 
bankruptcy law. 

As to the chattel mortgage, an entirely différent situation arises. 
Having ceased to make advances on account of stock, upon the Ist of 
May, 1907, Osborne, in order to furnish money to the Shieblers for 
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the payment of wages and necessary running expansés at the factory, 
loaned $5,000 in cash, for which he took back a chattel mortgage upon 
fixtures, tools, etc. This mortgage was for a présent considération, 
and when made was valid in every partiçular, but was not recorded in 
the office of the proper officiai of the county of Kings until the lOth 
day of August, 1907. At that time chapter 418, p. 536, Laws N. Y. 
1897, was in force as follows: 

"Sec. 90. Every mortgage or conreyance lutended to operate as a mort- 
gage of goods and chattels » * * whicli is not accompanied by an Im- 
médiate delivery, and followed by an actual and continued change of pos- 
session of the things mortgaged, is absolutely void as agalnst the creditors 
of the mortgagor, and as agalnst subséquent purchasers and mortgagees in good 
faith, unless the mortgage, or a true copy thereof, is flled as directed in this 
article." 

The statute provides wherethe mortgage shall be filed, but not when. 

The commissioner has reported that, when the mortgage in ques- 
tion was made, Osborne must be held to hâve known the financial con- 
dition of the bankrupts, and while the delay in the filing of this chat- 
tel mortgage was occasioned by a désire to sell the factory, neverthe- 
less the commissioner has found that the mortgage was not filed either 
immediately or within a reasonable time, and was therefore absolutely 
void against the creditors as a lien upon the articles covered by the 
mortgage. There has been no payment, and no question of préférence 
arises except as the lien of the mortgage is claimed by the mortgagee. 

The discussion of this question in Skilton v. Codington, 185 N. Y. 
80, 77 N. E. 790, 113 Am. St. Rep. 885, goes so fully into the numer- 
ous cases decided in the courts of the state of New York and of the 
United States that it is unnecessary to do more than refer to that 
opinion. This case also détermines, so far as the highest court of the 
State of New York can, the question of the validity of a chattel mort- 
gage lien, under the circumstances set forth in that case. The case 
of In re New York Economical Printing Co., 110 Fed. 514, 49 C. C. 
A. 133, was there distinguished, and the doctrine of Skilton v. Coding- 
ton has been followed in the Matter of Gerstman & Bandman, 19 Am. 
Bankr. Rep. 145, 157 Fed. 549, 85 C. C. A. 311. 

It will be observed that the case of Skilton v. Codington, supra, how- 
ever, had to do with the question of a stock of goods, by the terms of 
the chattel mortgage expressly intended to be sold in the ordinary 
course of business, and thus brought within the category of many cases 
in which a chattel mortgage of this sort has been held void. This court 
has already made a distinction with référence to such matters, in the 
case of In re Davis (D. C.) 155 Fed. 671. And inasmuch as the chattel 
mortgage now under considération was originally made for a présent 
considération, within four months of bankruptcy, and inasmuch as the 
filing of the chattel mortgage and the attempted acquisition of a lien 
thereby was also within the four months' period, this court has con- 
sidered cârefully the question whether the mortgage should be declared 
void on the ground of unreasonable delay in the filing thereof, or 
whether the whole transaction, including both the filing and the mak- 
ing, should be deemed presumptively preferential, and the matter 
referred back to the spécial commissioner for détermination as to the 
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good faith and propriety in the making of the loan by the mortgagee, 
and to ascertain whether any creditors became such or dealt with the 
bankrupts subséquent to the making of the chattel mortgage, and rely- 
ing upon the possession of the assets by the bankrupt, with no mort- 
gage on file. 

The case, however, of Tooker v. Siegel-Cooper Co., 55 Mise. Rep. 
68, 106 N. Y. Supp. 277, in the Suprême Court of New York, seems 
to answer the question raised, and to extend the doctrine of Skilton v. 
Codington, supra, to ail chattel mortgages made under such circum- 
stances, as to which there is an unreasonable delay in filing, without 
référence to whether the goods mortgaged were intended to be con- 
sumed or sold, or not. 

It is difficult to apply this doctrine or to draw the Une. To say that 
a chattel mortgage upon fixtures and tools, valid when made, and for 
full considération, but as to which some unreasonable delay in filing 
inadvertently occurred, shall be absolutely void as against a prier 
créditer, who, for the sake of example, had not investigated the matter 
of his debtor's standing, nor even thought of collecting his debt, until 
the question is brought to his attention subséquent to the filing of the 
mortgage, seems to this court to be an exceedingly harsh proposition. 
But in the case under considération, the commissioner having found 
that the parties were insolvent, and that their condition must hâve been 
known to both the mortgagor and the mortgagee, that the delay in filing 
the chattel mortgage, while honest in its purpose, was nevertheless 
during a period in which other creditors could hâve instituted proceed- 
ings in bankruptcy, and under circumstances out of which bankruptcy 
actually resulted in less than four months, the delay in filing such a 
chattel mortgage would seem to be inexcusable, unless donc with the 
full responsibility therefor, including the probability that the mortgage 
would be declared void if any creditors' rights were aft'ected thereby, 
whether they be creditors whose claims originated subséquent to the 
date of the making of the chattel mortgage or prior thereto. 

For the reasons above stated, therefore, the report of the spécial 
commissioner will be confirmed. 



WEBSTER V. lOWA STATE TRAVELING MEN'S AgS'N. 
(Circuit Court, W. D. Missouri, W. D. January 23, 1904.) 

No. 2,727. 

1. Insurance (§ 26*) — Fobeign Corpobations— Actions Against— Sebvke 
OF Pbocess. 

To bind a foreign Insurance company by service of process on tlie state 
superintendont of Insurance, under Rev. St. Mo. 1899, § 7991 (Ann. St. 
1906, p. 3799), it must appear ttiat the company is within such statute 
by doing business In the state, or that it has been doing business in the 
state and still has pollcies or liabilities outstanding therein. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 33 ; Dec. Dig. 
i 2G.» 

Service cf process on foreign insurance corporations, see notes to 
Eldred v. American Palace Car Co., 45 C. C. A. 3; Cella Commission 
Co. V. Bohlinger, 78 O. O. A. 473.] 

*For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexea 
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2. Removal of Causes (§ 112*) — Peooeedin'gs Attek Removal— Motion to 
quash sskvice. 

A motion to vaoate the service of summons may properly be présentée! 
to the fédéral court after removal of tlie cause, vi'here défendant bas 
appeared only for the purpose of such removal, whether specially so lim- 
ited or not; and such motion must be determlned on the facts appearing 
of record at the time of removal, which eannot be supplemented by évi- 
dence taken after removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 238; 
Dec. Dig. § 112.*] 

On Motion to Set Aside Sheriiï's Retum of Service. 
Fyke Bros., Snider & Richardson, for plaintiff. 
Frank Hagerman, for défendant. 

PHIIylPS, District Judge. This is a motion to set aside the 
sheriff's return on the writ of summons issued herein. The suit is 
by the plaintiff, as the widow of Walter W. Webster, deceased, to 
recover on an accident poHcy issued by the défendant on the 20th day 
of March, 1899, to said deceased. There is nothing on the face of the 
pétition to show either that the certificate of insurance sued on was 
a Missouri contract or at the time of the institution of suit that the 
défendant company was doing business in this state. Nor does the 
pétition even disclose by its averments that the défendant is a non- 
resident corporation. The suit having been instituted in the circuit 
court of Jackson county, Mo., without more, it was presumptively 
brought in conformity with section 997 of the Revised Statutes of 
Missouri of 1899 (Ann. St. 1906, p. 878), which provides that: 

"Suits against corporations shall be commenced either in the county where 
rlie cause of action accrued, or in any county where such corporations shall 
hâve or usually keep an office or agent for the transaction of their usual and 
customary business." 

The writ of summons would accordingly issue as prescribed in sec- 
tion 994, (page 876), and it would be served, as directed in section 
995 (page 876) of the statute— 

"on the président or otlier chief officer of such company, or. In his absence, by 
leaving a eopy thereof at any business office of said company with the jierson 
having charge thereof ; and if the corporation liave no business office in the 
county \Yhere suit is brought, or if no person shall be found in charge thereof, 
and the président or cliief offlcer eannot be found in such county, a summons 
shall be issued, directed to thè sherifC of any county in this state where the 
I)resident or chief officer of such company may réside or be found, or where 
any office or place of business may be kept of such company." 

Instead, however, contrary to the statutory prescribed course, the 
writ of summons was directed to the sherifï of Cole county, Mo., com- 
manding him "to summon lowa State Traveling Men's Association if 
it be found in your county." , Evidently neither the company nor any 
of its offîcers was found in Cole county; but the sherifï certifies that 
he served the writ in Cole countj? — 

"upon the witliin-named défendant lowa State Traveling Men's Association, 
on tlie SOtli day of September, li)02, by delivering a true copy of this writ, 
together with a copy of the i)etition, * * * to Edward E. Yates, superin- 

•For other cases see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tendent of the Insurance department of tlie state of MissourL he beiug tlie per- 
son authorized by law to acknowledge and receive, and upon whom to serve, 
process issuing ont of the courts of the state of Missouri, for and in behalf of 
said défendant, under and by virtue of section 7901 of the Revised Statutes 
of Missouri" of 1899 (Ann. St. 1906, p. 3799). 

This was a mère assumption of the sheriff, a mère conclusion of lavv, 
unauthorized by the command of the writ. Section 7991, referred 
to in the return, pertains solely to the service of proces.s upon — 

"any Insurance Company not incorporated by or organized under the laws of 
this state, desiring to transact any business by any agent or agents in this 
state." 

Its first prescription is tlie reqiiirement that such companies shall 
file with the superintendant of the Insurance department a written 
instrument or power of attorney — 

"appointing and authorizing said superintendent to aclvnowledge or receive 
service of process issued froui any court of record," etc., "and npon whom such 
process may be served for and in behalf of such company, * * * and con- 
senting that service of process upon said superintendent sliall be talven and 
held to be as valid," etc. 

The second provision of this statute is that service of process upon 

the superintendent shall be valid, etc. — 

"so long as it shail hâve any policies or liabilities outstanding in this state, al- 
tliougli such Company may liave withdrawn, beeu excluded from or ceased to 
do business in this state." 

As there was nothing in the pétition and nothing in the command of 
the writ to indicate that the situation of the défendant company sub- 
jected it to the opération of this statute, it was a bald assumption 
on the part of the sheriff to undertake to serve the writ upon the state 
superintendent of insurance. This statute contemplâtes a state of 
case where the nonresident insurance company is doing or has been 
doing business in the state in any event. No substituted service can 
be valid, unless bottomed on the fact that the company sought to be 
called into court has been doing business in the state ; and until it 
has been doing business in the state, and maintains hère an agent or 
officer in connection therewith, or has ceased to do business in the state 
and has policies or liabilities outstanding in this state, where it has 
withdrawn or been excluded from the state, can this statute be in- 
voked to bring a nonresident corporation into court. If served on 
the state superintendent of insurance, it is upon the condition that the 
nonresident corporation was doing business in the state or had ceas- 
ed to do business in the state. This is the clear import of the opinion 
of Mr. Justice Field in St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 
27 L. Ed. 222. See, also, Construction Company v. Fitzgerald, 137 
U. S. 98, 106, 11 Sup. Ct. 36, 34 L. Ed. 608 ; Hazeltine v. Insurance 
Company (C. C.) 55 Fed. 743, 745; Modem Woodmen of America 
V. Noyés, 158 Ind. 503, 64 N. E. 21 ; Strain v. Chicago Portrait Com- 
pany (C. C.) 126 Fed. 831. 

This proposition I understand the learned counsel for the plaintiff 
does not controvert. Therefore he has taken the déposition of the sec- 
retary of the défendant company in Des Moines, lowa, in the effort to 
165 F.— 24 
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develop a state of facts aliunde from which the court might infer that 
at the time the writ was served on the state superintendent of insur- 
ance the défendant company was doing business in this state, but with- 
out attempting to show or claiming that the contract of insurance was 
made in this state. This déposition is objected to by the défendant 
as inadmissible on the hearing of this motion. The court is of opinion 
that the objection is well taken. The question raised by the motion 
to set aside the sheriff's return stands in the précise attitude of the 
record when the cause was removed by the défendant from the state 
court. The défendant in its pétition for removal expressly stated that 
it appeared only for the purposes of the application. Even without 
such express limitation in the application for removal, the défendant 
did not waive the objection to the service of process. Wabash 
Western Railway Co. v. Brow, 164 U. S. 271, 17 Sup. Ct. 136, 41 
L,. Ed. 431. The motion to vacate the service of process was properly 
presented to this court after removal, and the only question presented 
by it is as to the jurisdiction of this court over the défendant. Goldey 
V. Morning News, 156 U. S. 518, 15 Sup. Ct. 659, 39 L. Ed. 517. 
Such motion is predicated of the record just as it stood at the time 
of the removal. It is well settled that the record as it came from the 
state court, for the purpose of such motion, cannot be amended. It 
can neither be added to nor subtracted from in this court. The mo- 
tion must rest upon the facts as they appear of record, which in 
this case is the pétition and writ of summons and return thereon. 
The déposition taken by the plaintifï is, therefore, pertinent to no 
îact alleged in the pétition or the return sought to be set aside. It is 
sought by it to bring in a fact in pais and dehors the record. 

If the défendant were now to withdraw its motion and refuse to 
appear to the merits of the action, any judgment taken ty the plain- 
tiff on the record as it stands would be void. Mr. Justice Field, in 
St. Clair V. Cox, supra, speaking to this question, said : 

"In the record, a copy of which was offered in évidence in this case, there 
was nothlng to Show, so far as we can see, that the Winthrop Mining Com- 
pany was engagea in business in the state when service was made on Colwell. 
The return of the officer, on which alone reliance was placed to sustain the 
jurisdiction of the state court, gave no information on the subject. It did not, 
therefore, appear, even prima facie, that Colwell stood in any such représenta- 
tive character to the company as would Justify the service of a copy of the 
writ on him. The certiflcate of tlie sheriff, in tlie absence of this fact in the 
record, was insufflcient to give the court .lurisdiction to render a Personal judg- 
ment agalnst the foreign corporation. The record was, therefore, properly ex- 
cluded." 

Without going further, and discussing other questions raised by 
defendant's Gounsel, it is sufficient to say that for the reasons above 
stated the court holds the service of summons to be bad, and the 
motion is sustained. 
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IVY V. WESTERN UNION TELEGRAPH CO. 

, (Orcuit Court, E. D. Arkansas, W. D. November 6, 1908.) 

No. 5,424. 

1. CONSTITUTIONAL LAW (§ 243») — EQUAL PROTECTION OP LAWS— CiVIL REMB- 

DIKS— Laws Affecting Telegbapii Companies. 

Act Ark. Mardi 7, 1003 (Acts 1903, p. 123, No. 68), Klrby's Dlg. Ark. J 
7947, providing that "ail telegrnph companies dolng business In this state 
Bball be liable In damages for mental anguish or suffering, even In the 
absence of bodily injury or pecuniary loss, for négligence In receiving, 
transmittlng or delivering messages," is based upon a reasonable, and not 
an arbltrary, classification, and is not unconstitutional as deprivlng tele- 
grapli companies of the equal protection of the laws. 

[Ed. Note.— For other cases, see Constltutlonal Law, Cent Dig. § 702;, 
Dec. Dig. § 243.*] 

2. Commerce (| 59*) — Régulation— Method—Telegeaphs and Téléphones. 

Nor is sucb statute unconstitutional as an interférence with Interstate 
commerce because it applies Incidentally to contracts for the transmission 
of Interstate messages. 

[Ed. Note. — For otlier cases, see Commerce, Cent Dig. § 87; Dec. Dig. 
$ 59.* 

Measure of damages in action against telegraph and téléphone com- 
panies, see notes to Western Union Telegraph Co. v. Coggin, 15 C. C. A. 
235 ; Western Union Telegraph Co. v. ftlorrls, 28 O. 0. A. 59.] 

S. States (§ 4*)— Status undeb Fbdeeal Constitution— Poweb to Enlabge. 
Civil Remédies. 

There is nothing in the Constitution of the United States prohibiting 
a State from changing the conmion law by permltting the recovery of dam- 
ages for injuries sustaiued, for which at common law there could be no 
recovery. 

[Ed. Note. — For other cases, see States, Cent. Dig. § 2 ; Dec. Dig. $ 4.*} 

4. CONSTITUTIONAL LAW (§ 130*) — OBLIGATION OF CONTRACTS- FoREIGN COR- 
PORATIONS— SUBJECTION TO Laws Govebninq Domestio Corporations. 

Under Const. Ark. art. 12, J 0, which provides that "corporations may 
be formed under gênerai laws, which laws may from time to time be al- 
tered or repealed," and section 11, which provides that foreign corpora- 
tions may be authorized to do business in the state under such limitations 
and restrictions as may be prescribed by law, and that "they shall be sub- 
ject to the same régulations and liabilities as like corporations of the 
state, and shall exercise no other or greater powers, privilèges, or fran- 
chises than may be exercised by like corporations of this state," a for- 
eign cori)oration coming into the state to do business is subject to any 
change In the laws alïecting such business which apply to ail like cor- 
porations, both foreign and domestic, and such change is not an uncon- 
stitutional impairment of any contract between it and the state. 

[Ed. Note. — For other cases, see Constitutional Law, Sent. Dig. § 301; 
Dec. Dig. § 130.*] 

K COBPORATION'S (§ 630*) — FOKEIGN CORPORATIONS — SUBJECTION TO STATB 

Laws — Effect of Acceptance op Fedekal Statute. 

The fact that a telegraph company bas accepted Act Oong. Julv 24, 
18(i6, c. 230, 14 Stat 221 (Uev. St. § 5263 et seq. ; U. S. Comp. St. 1901, p. 
3579), does not afCect its status as a foreign corporation doing business in ■ 
another state. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. i 639.*î 

*For other cases see same topic & S numbeb iu Dec. & Am. Dlgs. 1!j07 to date, & Rep'r Indexe* 
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At Law. On demurrer to answer. 

Tliis is îin în-tion to reeover damages for a failure to deliver a télégraphie 
inessjise sfîiit on belialf of the plalntltC from Hot Sprlngs, Ark., to a person at 
'rc>ii-e Hante, Inil. In addition to tlie small sum of money claimed as actual 
<l-uii:iges for exjxnises Incurred in sending tlie message and other incidentals, 
the plaiufiff seeks to reeover $10,000 for mental anguisli suffered by reason 
of ttie f allure to deliver tlie message, the latter being claimed under the stat- 
ute of the state of Arkansas approved March 7, 1903 (Acts 1903, p. 123, No. 
68), which is as follows: 

Kirby's Pigest of the Revised Statutes of Arkansas, § 7947. "Ail telegraph 
conipanies doiug business in this state shall be liable in damages for mental 
anjîuish or suffering, even in the absence of bodily injury or pecuniary loss, 
for négligence in receiving, transmitting or delivering messages; and in ail 
actions under this section ttie jury may award such damages as they may con- 
clude resulted from the négligence of said telegraph company." 

The answer of défendant, among other défenses, pleads in paragraphs 6, 7, 
8, 9, and iO that this act of the General Assembly of the state is uncon- 
stitutional. In paragraph 6 the act is attacked upon the ground that it does 
not distinguish between acts of telegraph companies that are a part of Inter- 
state commerce and those that are to be performed wholly within the state, 
and imposes upon that part of defendant's business which is strictly Interstate 
connnerce an oppressive burden. The plea sets up fully the fact that the de- 
fendant is engaged in intra as well as Inter state commerce, and that the mes- 
sage for whose failure to deliver this action was instituted was an Interstate 
message. 

The seventh and eighth paragraphs challenge the constitutionality of the 
act upon the ground that it is limited strictly to telegraph companies, and for 
tliis reasou is in violation of the equal protection clause of the fourteenth 
amendment to the United States Constitution. The ninth paragraph clalms 
that under the laws of the state of Arkansas, as enacted on March 31, 1885 
(Acts 188.5, p. 176), foreign telegrapli companies Vi'ere permitted to enter the 
state of Arkansas and do business therein upon certain terms and conditions ; 
That at the time of the enactmeut of this law the Constitution of the state 
of Arkansas prescrlbed that foreign corporations could be permitted to do 
business in the state on such terms and conditions as the Législature should 
prescribe, but that as to contracts made, or business done in this state, they 
should be subject to the requirements, limitations, and liabilitles and entitled 
to like privilèges of corporations of this state ; that In pursuance of said in- 
vitation expressed by said state the défendant entered the state, expended 
large sums of money in establlshing its business, and has at ail times since 
then complied with the laws of the state until the enactment of the above act 
of 1903, known as the "Mental Anguish Act," and it is now claimed that the 
laws in force then constituted a contract with the state, and the enactment of 
this statute is an impairment of the obligations of this contract, In violation of 
section 10 of article 1 of the Constitution of the United States. 

The tenth paragraph pleads the act of Congress authorizing telegraph com- 
panies to erect its line over the post roads in considération of their agreement 
to serve the government in the manner prescrlbed in that act, and it is allegcrt 
that prior to the enactment of the mental anguish statute of the state of Arkan- 
sas this défendant had complied with the act of Congress, and for that reason 
the statute is void as against it. The plaintiff demurs to each of thèse para- 
graphs. 

Whipple & Whipple, for plaintiff. 

Rose, Hemingway, Cantrell & Loughborough, for défendant. 

TRIEBER, District Judge (after stating the facts as above). The 
objections raised by paragraphs 7 and 8 are that the act under con- 
sidération, because it applied only to telegraph companies and not to 
other corporations, is class législation and violative of the provi- 
sions of the fourteenth amendment. Thèse objections are clearly 
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untenable, in view of the numerous décisions of the courts. Whatever 
doubt might hâve existed at one time on this question lias been re- 
moved by a uniform line of décisions of ail courts, and especially the 
Suprême Court of the United States. Cases directly in point are : 
Atchison, Topeka & Santa Fé Ry. Co. v. Matthews, 174 U. S. 96, 19 
Sup. Ct. 609, 43 L. Ed. 909 ; St. Louis, I. M. & S. R. Co. v. Paul, 173 
U. S. 404, 19 Sup. Ct. 419, 43 L. Ed. 746 ; Fidelity, etc., Association v. 
Mettler, 185 U. S. 308, 22 Sup. Ct. 662, 46 L. Ed. 922; Farmers' & 
Merchants' Ins. Co. v. Dobney, 189 U. S. 301, 23 Sup. Ct. 565, 47 
L. Ed. 821 ; Missouri, etc., Ry. Co. v. May, 194 U. S. 267, 24 Sup. 
Ct. 638, 48 L. Ed. 971; Northwestern Life Ins. Co. v. Riggs, 203 U. 
S. 243, 27 Sup. Ct. 126, 51 L. Ed. 168 ; Bachtel v. Wilson, 204 U. S. 
36, 27 Sup. Ct. 243, 51 L. Ed. 357; Bacon v. Walker, 204 U. S. 311, 
27 Sup. Ct. 289, 51 L. Ed. 499; Ozan Lumber Co. v. Union County 
Bank, 207 U. S. 251, 28 Sup. Ct. 89, 52 L. Ed. 195; Heath & Milligan 
Co. V. Worst, 207 U. S. 338, 28 Sup. Ct. 114, 52 L. Ed. 236 ; Muller 
V. Oregon, 208 U. S. 412, 28 Sup. Ct. 324, 52 L. Ed. 551 ; Seaboard 
Air Line Ry. Co. v. Seegers, 207 U. S. 73, 28 Sup. Ct. 28, 52 L. Ed. 
108; and the following late décisions of the Suprême Court of the 
State of Arkansas : Union Sawmill Co. v. Felsenthal, 85 Ark. 346, 108 
S. W. 217; Arkansas Insurance Company v. McManus, 110 S. W. 
797; Ozan Lumber Co. v. Biddie (November 2, 1908), 113 S. W. 796. 

In Atchison, Topeka & Santa Fé R. R. Co. v. Matthews, an act of 
Kansas provided for the recovery of attorney's fées in cases of a re- 
covery against a railroad for a loss sustained by fires caused by the 
négligence of the railroad company. It was claimed in that case, as 
it is in the case at bar, that, as the act applied to railroads only, it 
was class législation and therefore void. But the court, after a care- 
ful considération of the former adjudications on this subject, in over- 
ruling this contention said: 

"It is the essence of a classification that upon the class are cast duties and 
burdens différent from those resting on the gênerai public. Thus, when the 
Législature imposes on a railroad corporation the double liability for stock 
killed by passing trains, It says, in effect, that, If suit be brought against a 
railroad company for stock killed by one of Its trains, It must enter into the 
court under conditions différent from those resting on ordinary suitors. If It 
Is beaten in the suit it must pay not only the damages which It bas done but 
twlce that amount. If It succeeds It reeovers nothing. On the oher hand if 
It should sue an Indivldual for destruction of its live stock it could under no 
circumstances recover any more than the value of that stock. So that it may 
be said that in matter of liability, In case of litigatlon, It Is not placed on an 
equality wlth other corporations and Indlviduals ; yet this court has unanl- 
mously said that this diffierentiation of liability, this luequality of rights In the 
courts, is of no significance on the question of constitutionality. Indeed, the 
very Idea of classification is that of inequallty, so that it goes without saying 
that the fact of Inequallty In no manner détermines the matter of constitu- 
tionality." 174 U. S. 106, 19 Sup. Ct. 613, 43 L. Ed. 909. 

In the Mettler Case, the validity of a statute making life and health 
insurance companies (but none others) liable in case of a failure to 
pay a loss at maturity, in addition to the amount of the loss, of 12 
per cent, damages and a reasonable attorney's fee, was questioned. It 
was claimed that the statute was unconstitutional as being class légis- 
lation, but was by the court overruled. The statute was sustained not 
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only on the ground that it was an amendment to tlie lavvs of Texas 
regnlating corporations and permitting foreigii companies to do busi- 
ness in the state, but also upon the distinct ground that it was a prop- 
er exercise of législative discrétion in classifying such companies. 
The Chief Justice, who delivered the opinion of the court, on that 
point said; 

"If, however, notwithstanding the acceptance of thèse conditions, the con- 
stltutionality of the parttcular condition were nevertheless open to question, 
we must décline to sustaln the objection. The reasoning in Railroad Com- 
pany V. Matthews, 174 V. S. 96, 19 Sup. Ot. 609, 43 L. Ed. 909, applies rather 
than that in Railroad Company v. EUis. The ground for placing life and 
health Insurance companies in a différent class from flre, marine, and inland 
Insurance companies is obvlous, and we thlnk that putting them in a différent 
class for mutual beneflt and relief associations, doing business through lodges, 
and benevolent associations of the character mentloned in the Texas statute, 
Is not an arbitrarv classification, but rests upon sufficlent reason." 185 U. S. 
326, 22 Sup. et. 669, 46 L. Ed. 922. 

In the Riggs Case, a statute of Missouri eut off any défense by a life 
insurance company based Upon false and fraudulent représentations 
in the application, unless the matter actually contributed to the death 
of the insured. This statute was held to be not such class législa- 
tion as to be within the prohibition of the fourteenth amendment. Mr.^ 
Justice Harlan, who delivered the opinion of the court, said on that 
point: 

"As the présent statute is applicable alike to ail life insurance companies 
dolng business In Missouri, after Its enactment, there is no reason for saying 
that it dénies the equal protection of the laws." 203 U. S. 255, 27 Sup. Ct., 
129, 51 L. Ed. 168. 

In Bachtel v. Wilson the court on that point say : 

"The sélection, in order to become obnoxlous to the fourteenth amendment, 
must be arbitrary and unreasonable, not merely possibly, but clearly and ac- 
tually so." 204 U. S. 41, 27 Sup. Ct. 245, 51 L. Ed. 357. 

In Heath & Milligan Co. v. Worst the court on that subject say: 

"We will omit from citation the cases in which this court has passed upon 
the power of the states to classify objecta for the purpose of government. A 
revIew of them Is not necessary in this case. Counsel hâve collected and an- 
alyzed them, applled and rejected them, as they hâve thought they supported 
or opposed their respective contentions. We hâve declared many tlmes, and' 
illustrated the déclaration, that clafesiflcation must hâve relation to the pur- 
pose of the I/Cgislature. The logical appropriateness of the inclusion or exclu- 
sion of objects or pêrsons is not requlred. The classification may not be mere- 
ly arbitrary, but necessarily there must be great freedom of discrétion, even 
though it results in 'ill-advlsed, unequal, and oppressive législation.' " 207 U. 
S. 354, 28 Sup. Ct. 119, 52 L. Ed. 236. 

In Seaboa:rd Air Line R. R. Co. v. Seegers, a statute of South Caro- 
lina, which provided for a penalty of $50 for failure to pay for loss or 
damage of property while in the possession of a common carrier with- 
in a certain time, was attacked upon the same ground, and Mr. Justice 
Brewer, in overruling this contention, and holding the statute con- 
stitutional, said: 

"It may be stated as a gênerai rule that an act which puts in one class aU 
engaged in business of a spécial and public character, requires of them the per- ; 
formance of a duty which they can do better and more quickly than others, 
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and imposes a not exorbitant penalty for falhire to perform that dutj- withiii 
a reasonable time, cannot be adjudged imconstitutional as a purely ariùtravy 
classification. WliUe in this case the penalty luay be large, as compurod wiiii 
che value of the sliipment, yet it must be reaiembered tliat suiall sbipuieiifs 
are tlie ones whicb especially need the protection of pénal statutes like this. 
If a large amount is iu controversy, the plaintiff can afford to litigate." 207 
U. S. 78, 28 Sup. et. 30, 52 L. Ed. 108. 

In Ozan Lumber Co. v. Union County Bank a statute of Arkansas 
which exempted dealers from the provisions of an act in relation to 
notes executed for patented articles was attacked as an unjust and un- 
constitutional classification, but by the court overruled, the court say- 
ing: 

"In a classification for governmental purposes, there cannot be an exact 
exclusion or inclusion of persons and things." 

The question, therefore, which controls the constitutionality of this 
act upon that point is whether the classification is purely arbitrary. 
Is there no substantial foundation or basis therefor? This must be an- 
swered that there is a substantial foundation for the classification. The 
act applies to ail telegraph companies doing business in this state, 
whether foreign or domestic. The transmission of messages by tele- 
graph dififers materially from ail others. It enables persons to com- 
municate with others at a very great distance, in a very short time, 
while communications by mail or other means may take days, even 
weeks. In cases of serious illness or death, the near relatives may be 
advised or summoned almost instantly. It is for this reason that per- 
sons are willing to pay the high toll, as compared with cost of the 
mails. It would be impossible for the Législature to put any other 
persons or corporations in the same class, except it be téléphone com- 
panies. The classification is based solely on the nature of the busi- 
ness, which is of a public character, and for this reason is clearly with- 
in the rule laid down in the cases hereinbefore cited and many others. 

Is the statute unconstitutional for the reason that it is an interfér- 
ence with, and places burdens on, Interstate commerce, as claimed in 
paragraph 6 of the answer? That the language of the statute is broad 
enough to apply to Interstate messages is beyond question, and has 
been so construed by the Suprême Court of the State. Western Union 
Telegraph Co. v. Ford, 77 Ark. 531, 92 S. W. 538; Gentle v. Western 
Union Telegraph Co., 83 Ark. 96, 100 S. W. 743. 

This action is based upon a message sent from this state addressed 
and to be delivered in another state. Is that fatal? That an action 
for the recovery of actual damages sustained by the sender or ad- 
dressee of the telegram, by reason of the négligence of the Company 
to transmit or deliver the same after it had, for a valuable considéra- 
tion, contracted to do so, will lie at common law regardless of the 
fact whether it is an inter or intra state message, no one will dispute. 
It is well settled that a contract of afïreightment for the carriage of 
goods from one state or country to another is governed by the laws of 
the state or country in which it is made. 

In Liverpool, etc., v. Phénix Insurance Co., 129 U. S. 453, 9 Sup. 
Ct. 476, 32 h. Ed. 788, it was said : 
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"This court has iiot heretofore had occasion to eonsider by what law con- 
traets like those uow before us should be expounded. But it has often affirin- 
ed, and acted on the gênerai rule, tbat contracta are to be governed, as to tlielr 
nature, tbeir valldlty, and tbeir interprétation, by tbe law of the place where 
they were made, unless the contracting party elearly appear to bave bad some 
other law in view." 

And this rule has been appHed to contracts for telegraph messages. 
Reed v. Western Union Telegraph Co., 135 Mo. 661, 37 S. W. 904, 
34 L. R. A. 492, 58 Am. St. Rep. 609 ; Wharton on Confl. of Laws, 
§ 471f. For this reason, were this an action to recover actual dam- 
ages, or if the statutes of Arkansas only permitted the recovery of 
such damages, the fact that they applied to inter as well as intra state 
messages would not affect their validity as an unlawful burden on 
Interstate commerce. Damages for injuries to feelings, or mental 
anguish unattended by physical injury, could not be recovered at com- 
nion law, as decided by the Suprême Court of Arkansas in Peay v. 
Western Union Telegraph Co., 64 Ark. 538, 43 S. W. 963, 39 L. R. 
A. 463. As in most instances the failure to transmit or deliver a 
télégraphie message causes only mental sufïering, unattended by physi- 
cal injury, the Législature of the state has seen proper to change the 
common-law rule and permit the recovery of such damages. The act 
attacked is not intended to inflict a penalty, as was the case under the 
statute of Indiana, involved in Western Union Telegraph Co. v. Pen- 
dleton, 132 U. S. 347, 7 Sup. Ct. 1126, 30 L. Ed. 1187, and for that 
reason that case is not applicable. An earlier statute of this state en- 
acted March 31, 1885, provides for a penalty for a refusai of a tele- 
graph or téléphone company to transmit messages. That statute is 
digested as section 7946, Kirby's Dig. Stat. Ark. The plain object 
of the act now under considération is to permit the recovery of dam- 
ages for the négligent breach of a contract to safely transmit and prop- 
erly deliver the message, which at common law it had been held by 
the highest court of the state could not be recovered. The statute now 
imder considération, in the language of the Suprême Court in St. 
Ivouis & San Francisco R. R. Co. v. Mathews — 

"is not a pénal one, imposing punisliment for violation of law, but it is pure- 
ly remédiai, making the party doing a lawful act for its own profit liable in 
damages to the innocent party Injnred thereby, and giving to that party the 
whole damages, measured by the injury suffered." 1G5 U. S. 1, 27, 17 Sup. Ct. 
24,'?, 2.53, 41 L. Ed. 611. 

There is nothing in the fourteenth amendment, nor in any other pro- 
vision of the Constitution of the United States, prohibiting the state 
from changing the common law in permitting the recovery of dam- 
ages for injuries sustained for which at common law none could be 
recovered. Wilmington Mining Co. v. Fulton, 205 U. S. 60, 74, 27 
Sup. Ct. 412, 417, 51 U. Ed. 708. In that case the court said : 

"And even although the llabillty imposed upon the mine owners to respond 
in damages for tbe willful failure of the mine manager and mine examiner to 
comply with the requirements of the statute was not in harmony wlth the 
priuciples of the common law applicable to the relation of master and servant, 
it heing compétent for tlie state to change and modify those principles In ac- 
cord wlth its conception.s of public pollcy, we cannot infer that tlie aelectlon 
of mine owners as a elass upon which to impose the liabllity in question was 
l^urely arbitrary and without reason." 
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That the statute incidentally affects interstate transactions does not 
make it unconstitutional, for it is hard to imagine any law affect- 
ing con tracts for the carriage of goods or passengers, or télégraphie 
messages, which may not in some way incidentally hâve that effect. 
Among the many décisions sustaining such acts are: Smith v. Ala- 
bama, 124 U. S. 465, 8 Sup. Ct. 564, 31 L- Ed. 508 ; Railway Co. v. 
New York, 166 U. S. 628, 17 Sup. Ct. 418, 41 h- Ed. 85.3 ; Chicago, 
etc., R. R. Co. V. Solan, 169 U. S. 133, 18 Sup. Ct. 289, 42 L. Ed. 
688. 

Cases sustaining the power of the state to regulate the relation of 
master and servant by extending the liability of the master to injuries 
for which he was not liable at common law, although incidentally 
thèse acts may aftect interstate commerce, are Sherlock v. Alling, 93 
U. S. 99, 23 L. Ed. 819 ; Missouri Paciiic R. R. Co. v. Mackey. 127 
U. S. 210, 8 Sup. Ct. 1161, 32 L. Ed. 107; Minneapohs, etc., R. R. 
Co. v. Herrick, 127 U. S. 210, 8 Sup. Ct. 1176, 32 L. Ed. 109; Chi- 
cago, etc., R. R. Co. V. Pontius, 157 U. S. 309, 15 Sup. Ct. 585, 39 
L. Ed. 675; Tullis v. Erie Rv. Ce, 175 U. S. 318, 20 Sup. Ct. 136, 
44 L. Ed. 192; Peirce v. A'an Dusen. 78 Eed. 693, 24 C. C. A. 280, 
69 L- R. A. 705 ; and inferentially the Employer's Liability Cases, 207 
U. S. 463, 496, 28 Sup. Ct. 141, 52 L. Ed. "297. .And this rule has 
been applied to telegraph compauies. Western Union Tel. Co. v. 
James. 162 U. S. 650, 661, 16 Sup. Ct. 934, 40 h. Ed. 1105 ; Gray 
v. Telegraph Co.. 108 Tenn. 47, 64 S- W. 1063, 56 L. R. A. 301, 91 
Am. St. Rep. 706. 

Did the fact that the telegraph company entered the state and con- 
structed its lines before the enactment of this statute prevent the 
state from enacting a law changing the liability of such corporations ? 
Is such an act of the state an imjmirment of the obligation of a con- 
tract, and therefore in violation of section 10, article 1, of the national 
Constitution ? Counsel for the défendant did not very earestly insist 
upon this point, and for this reason the court would probaljly be justi- 
fied in treating it as abandoned, but as this is not a court of last resort 
it is deemed best to dispose of it now. Assuming that when a for- 
eign corporation, by permission of the state, as evidenced by its. lég- 
islative acts, enters it for the purpose of engaging in business there- 
in, it is such a contract as will be protected by that provision of the 
Constitution, it must be conceded that the contract would be subject 
to the Constitution of that state then in force, and if the acts of the 
législature are in conflict with the Constitution they are void; there- 
fore, if, as this défendant claims. when it entered this state under the 
provisions of the act of the Législature of March 31, 1885 (Acts 1885. 
p. 176), regulating the admission of foreign telegraph compauies into 
this state, it thereby entered into a contract with the state, then every 
part of that législative contract was subject to the Constitution then in 
force, and if it conflicted therewith it is, to the extent of such con- 
flict, unconstitutional. The Constitution of the state of Arkansas in 
force since 1874, and still in force, provides : 

"Art. 12, § c. t'oi'itoi'ïUioiis rnay bo foniiod iiiiUer gejieral biws, wliicU laws, 
may, from time to time, be aUered or roiiealed." 
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And section 11 of tliat article : 

"Foreign corporations may be authorlzed to do business In this state un- 
der such limitations aud restrictions as may l)e prescribed by law. * * » 
They shall be subject to tlie same régulations, limitations and llabllitles, as 
like corporations of tliis state, and shs^U exercise no otber or gréa ter powera, 
privilèges, or franchises than may be exerclsed by like corporations of this 
state." 

Therefore, when the défendant came into this state, it did so sub- 
ject to the same régulations, limitations, and liabilities as domestic 
corporations, and, as the power to amend the corporation laws was 
expressly reserved by the state, défendant was subject to such changes 
as the Législature might make, provided no greater burdens were 
placed on foreign corporations than on like corporations created under 
the laws of the state. That such législation is discretionary was ex- 
pressly decided in Fidelity, etc., Co. v. Mettler, supra, and that it may 
be donc under the Constitution of this state was decided by the Su- 
prême Court of Arkansas in Woodson v. State, 69 Ark. 521, 65 S. 
W. 465, and Ozan Lumber Co. v. Biddie, supra. In the Mettler 
Case the court said: 

"The power of the state in the matter of the imposition of conditions on its 
own and foreign corporations has been repeatedly recognized by this court." 

If the statute in question applied only to foreign corporations, ex- 
empting domestic telegraph companies from the liabilities imposed 
by it, then it would probably corne within the principle established in 
American Smelting Co. v. Colorado, 204 U. S. 103, 27 Sup. Ct. 198, 
51 L. Ed. 393. 

By referring to the Revised Statutes of this state (Kirby's Digest), 
it will be noticed that this act is a part of chapter 151, the title of 
which treats of "Telegraph and Téléphone Companies" ; the same 
chapter, of which the act of 1885 pleaded by the défense is a part; 
the chapter which, in effect, covers ail the laws of the state on the 
subject of the title. 

As to the plea set up in the tenth paragraph, that the défendant 
had complied with the act of Congress of July 24, 1866, c. 230, 14 
Stat. 221 (U. S. Comp. St. 1901, p. 3579) relating to telegraph com- 
panies, it is deemed sufficient to refer to Western Union Telegraph 
Co. V. Pennsylvania R. R. Co., 195 U. S. 540, 25 Sup. Ct. 133, 49 
L. Ed. 312, and 195 U. S. 595, 25 Sup. Ct. 150, 49 L. Ed. 332. 

The demurrer to each of the paragraphs in the answer will be sus- 
tained. 
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COSÏELLO V. FERRARINI et al. 

(Cil-cuit Court, D. Massachusetts. June 8, 1908.) 

No. 112. 

1. Exceptions, Bill of (§ 50*)— Pbesektation fob Allowance. 

Where a draft of a bill of exceptions Is présentée! to tbe trial judge for 
allowance witliin the time prescribed by rule 17 of tie Circuit Court, it is 
immaterial whether it is so presented by the party, his eouusel, or tbe 
clerk of the court, although it is doubtful if any duty to présent it rests 
upon the clerk nierely because it is flled. 

[Ed. Note. — For otber cases, see Exceptions, Bill of, Dec. Dig. § 50.*] 

2. Exceptions, Bill of (§ 41*)— Pkesentation for Allowance— Time foh Al- 

lowance. 

An ordei*, entered by a Circniit Court at the end of a term, that "ail 
thiiigs not acted on stand continued," reserves the court's coutrol over a 
draft bill of exceptions, which has been presented for allowance, but not 
acted on, and the same may be allowed at the succeeding term. 

[Ed. Note. — For other cases, see Exceptions, Bill of. Cent. Dig. §§ 65, 60 ; 
Dec. Dig. § 41.*] 

On motion for Allowance of Bill of Exceptions. 

S. A. Fuller and Charles Toye, for plaintiff. 
Warren, Perry & Codman, for défendants. 

BROWN, District Judge. After the direction of a verdict for the 
défendant, and within seven days therefrom, the plaintiff filed in the 
clerk's office a draft bill of exceptions, which bears file mark "March 
15, 1906." The clerk presented this draft bill to the trial judge, who 
made thereon and signed the following indorsement: "Presented for 
allowance March 16, 1906." 

Whether the mère filing of a bill of exceptions in the clerk's office 
is a compliance with rule 17 of the Circuit Court we need not consider, 
for in this case the draft bill of exceptions, containing a written re- 
quest for its allowance, was seasonably brought to the attention of 
the trial judge. It is immaterial whether the draft bill came to the 
judge from the hand of the plaintiff, his attorney, or a messenger. If, 
through the plaintifï's good fortune, the clerk voluntarily became his 
messenger, and brought the draft bill to the judge's attention, the 
plaintiff came fully within the requirements of rule 17. It may be 
well, however, to suggest that it is exceedingly doubtful if any ob- 
ligation is placed upon the clerk of the court to présent bills of excep- 
tions fîled with him to the trial judge. It is the duty of counsel to see 
that this is donc, and reliance upon the clerk to perform this duty for 
them involves serious risk of noncompliance with the rule. 

The défendant contends that this draft bill of exceptions should be 
now disallowed for the reason that it was not allowed by the trial 
judge before the expiration of the trial term, and for the further rea- 
son that no spécifie order continuing the time for allowance was en- 
tered during the term. It is contended that the court is now with- 
out power over the matter. The case of Michigan Insurance Bank v. 
Eldred, 143 U. S. 293, 12 Sup. Ct. 450, 36 L. Ed. 162, is said by de- 

•For other cases see same topic & S numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fendant to contain the best récent statement of tlie rule applicable. I 
am of the opinion, however, that this case is not controlling under 
the présent facts. It was said : 

"After the term has expired without the court's cmitrol over the case hcaig 
reserved by standing rule or speehil order. and es^pecially after a writ of erroi' 
has been entered in this court, ail authorlty of the court below to allo\v a bill 
of exceptions then first presented, or to alter or amend the bill of exceptions 
already allowed and flled, is at an end. ♦ * * " 

Upon the presentment to the trial judge of the draft bill of excep- 
tions for allovvance, it is usiia! to give notice to the prevailing party, in. 
order that he may offer objections and amendnients thereto. It is the 
usual practice to require the petitioner to submit his draft, and, if an 
agreement cannot be had, to set the matter down for hearing for set- 
tlement of the bill of exceptions. It was agreed at the hearing that 
attempts were made by the parties in this case to agrée upon a bill 
of exceptions, and that ditïerent drafts were submitted by counsel to 
each other. The dates at which this was done do not appear, and I 
am therefore unable to détermine with what degree of diligence coun- 
sel on either side hâve proceeded towards the settlement of a bill of 
exceptions. 

In contending that the court has now lost control of the matter, de- 
fendants' counsel hâve overlooked the fact that by a gênerai order, 
entered at the conclusion of the trial term and of each term thereafter, 
it was : 

"Ordered by the court that ail things not acted on stand continued, and that 
judgment be rendered on ail verdicts, nonsuits, and defaults where judguients 
hâve not been previously rendered, and that the court be adjonrned without 
day; and the court is accordingly adjourned." 

The considération of a proposed bill of exceptions and objections 
thereto is often a matter requiring long and laborious examination of 
many détails. It is quite as necessary that matters of this kind should 
be continued from term to term as that the ordinary case under con- 
sidération by the court be continued. In my opinion it is the purpose 
of the entry of the gênerai order at the end of the term to continue 
applications for the enlargement of the record by bill of exceptions, 
as well as other matters, and that the court's control over this matter 
has been expressly reserved. The gênerai direction for the entry of 
judgments contained in this order has not been considered applicable 
in cases in which motions for the allowance of a bill of exceptions hâve 
been duly presented to the judge. 

Rule 17 of the Circuit Court, unlike the rules relating to exceptions 
in some other circuits, is confined merely to the matter of presentment 
for . allowance,. and does not limit the tirae for allowançes. Such a 
rule, in conjiuiction with a gênerai order continuing ail matters not 
acted on, does not seem unjust to the opposite party. If there is im- 
due delay, he may move for judgment, or by motion procure a day 
certain for action. 

This case was set down for hearing both upon the plaintiff's motion 
for the allowance of his bill of exceptions and upon the motion to dis- 
miss, and the court reserved the considération of the motion to allow 
until after disposing of the motion to dismiss, and further hearing 
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will be necessary as to the allowance of the draft bill of exceptions. 
Counsel for défendants may, within 12 days from the date of the 
entrv of this order, file objections and propose amendments to the 
draft bill. 

Motion to dismiss denied. 



RUPRECHT y. DEI^CAMP et al. 
(District Court, S. D. New York. November 25, 1008.) 

1. gHlPPING (§ 4.3*)— OÏÏAKTEK PaRTY— RiGIIT TO C-ANCKL— ReAD? FOR IjOADING 

"by" a Date Stated. 

A provision of a cliarter party giving the eliarterer the option to can- 
cel if the vessel was not "ready for loading by November 20, 1903, at 
Yoliohama," required her to be ready on or before that date, and the 
charterer was not entitled to cancel because she was not ready at the be- 
ginuing of the day, where slie was a few hours later. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 166 ; Dec. Dig. 
§ 43.* 

For other définitions, see Words and Phrases, vol. 1, pp. 929-932.] 

2. Shipping (§ 43*) — Ciiaeter Pakty— Rigiit to Cancel— Vessel "Ready for 

Loading." 

A sailing ship was ready to load on the date required by her charter, 
exoept for the fact that she had taken in a qnantity of nnul ballast which 
would require to be renioved before one of the hatehes conld be used. 
Ballast of some kind was necessary to stiffen the ship and render lier sea- 
wortliy after removal of her prior cargo, and the master had applied to 
the éharterers to know the oharacter of îier next cargo, but had not been in- 
formed, and had put in the mud ballast temijorarily. Hetd that, the same 
being necessary, its présence did not prevent her froni being "ready for 
loading," nor entitle the charterers to cancel. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 165 ; Dec. Dig. 
§ 43.* 

For other définitions, see \yords and Phrases, vol. 7, p. 593;"). 

Cancellation, surrender, or' rescission of charter of vessel, see note to 
JIcNear v. LeblOnd, 61 C. C. A. 569.] 

In Admiralty. 

Convers & Kirlin (J. Parker Kirlin, of counsel), for libelant. 
Robinson, Biddle & Benedict (Edward Grenville Benedict, of coun- 
sel), for respondents. 

HOLT, District Judge. This suit was brought to recover the sum 
of $5,000, as liquidated damages for the breach of a charter party. 
The libelant chartered the ship Lawhill to the resjjondents. The char- 
ter contained a clause providing that the charterers should hâve the 
option of canceling the charter party if the vessel was not "ready for 
loading by November 20, 1903, at Yokohama." On the morning of 
November 20th the charterers gave notice that they canceled the char- 
ter on the ground that she was not ready for loading by November 
20th. Thereafter, on November 28, 1903, a su])plementary agreement 
was entered into, by which the respondents agreed to load the vessel 
under the terms of the original charter at a réduction of $5,000 in the 

*For other cases see same topie & § numbek in Dec. & Am. Digs. 1&07 to date, & Rep'r Indexes 
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freight, without préjudice to tlie subséquent détermination of the ques- 
tion whether tlie charterers were justified in canceling the charter. 
This suit was brought to détermine that question. 

The Lawhill was not ready for loading on November 20th at the 
beginning of the working day. The cargo was not entirely out until 
shortly before noon. The respondents claim that it was necessary that 
she should be ready for loading at the beginning of November 20th, 
and that the clause of the charter party allowing the charterers to bave 
the option of canceling the charter "if vessel is not ready for loading 
by November 30" required that the vessel should be ready for loading 
before. November 20th. I think that the expression "by November 
'2b" means on or before that date. That is a common meaning of the 
word '"by" as shown in the définitions in the dictionaries, and bas been 
so tonstrued in many cases. Oxley v. Bridge, Doug. 67 ; Coonley v. 
A.nderson, 1 Hill (N. Y.) 519; Ferguson v. Coleman, 3 Rich, Law (S. 
C.) 99, 45 Am. Dec. 761. 

The principal ground, however, upon which the respondent claims 
that it had a right to cancel the charter is that the vessel was not 
"ready for loading by November 30 at Yokohama," because at that 
time she had taken on board a lot of mud ballast, which occupied a 
portion of the hold. The évidence shows that a sailing vessel like the 
Lawhill requires some ballast in her when ail the cargo is taken out, 
otherwise she is in danger of capsizing, and is not seaworthy. Usually, 
on voyages f rom Japan, sufficient minerai ore or other heavy freight is 
shipped to serve the purpose of ballast, and it is customary, before the 
outgoing cargo is entirely discharged, to put in the hold sufïicient of 
the new cargo to keep the ship properly stifïened. Several days before 
November SOth the captain of the Lawhill applied to the charterers at 
Yokohama to know what kind of a cargo was to be furnished, but 
received no information. Thereupon the captain took on board what 
is called "mud ballast," about 300 tons^of clay, which was placed in 
the hold, near No. 3 hatch, in a pile about 30 by 30 feet square and 
rising up about 17 or 18 feet, and thereupon the cargo was ail taken 
out and the vessel ready for reloading by about noon on the 20th. The 
respondents insist that while this mud ballast was in the ship the vessel 
was not completely "ready to load" in ail her holds. There is no doubt 
that the right of cancellation is stricti juris, and that, as a gênerai rule, 
a vessel is not ready to load, within the meaning of such a clause, un- 
less her cargo is completely discharged and she is ready for loading 
in ail her holds, so that the charterer bas complète control of every por- 
tion of the ship available for cargo. But to this gênerai rule there is 
an exception, that the présence of stiffening ballast sufficient to keep 
the vessel upright does not prevent her from being ready. Carver on 
Carriage by Sea (5th Ed.) § 221 ; Vaughan v. Campbell, 2 T. L. R. 33. 
The respondents claim that, instead of mud ballast, shingle or stone 
ballast should bave been taken in, and refer to a clause of the charter 
which provides : 

: "Cargo not to exceed what the vessel can reasonably stow and carry over 
aiid above her taekl es, provisions and furniture, and the necessary dry shingle 
ballast, dunnage and matting which are to be provlded by the master." 
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If dry shingle or stone ballast is placed in the bottom of a ship, 
cargo can be put upon it, but it cannot be placed upon mud ballast. 
Mud ballast, as I understand the évidence, is always a mère temporary 
ballast to stiffen the ship. If heavy merchandise is carried, it in itself 
constitutes ballast. If light merchandise is carried, stone ballast is 
taken in and the merchandise put upon it. In this case, freights had 
gone down, and the respondents were therefore anxious to cancel the 
charter party. They declined to say what kind of a cargo they wished 
to ship. They had a strict right to do so, but their position was very 
technical. The master was bound to tender the ship on the day desig- 
nated. But I do not think he was bound to put in stone ballast, which 
is more expensive than mud ballast, so long as the charterers refused 
to tell him what kind of a cargo they proposed to ship. If they should 
afterwards décide to ship minerai ore, the stone ballast would ail hâve 
to come out, for the charterer is entitied to the entire carrying capacity 
of the ship if he wishes to ship a kind of cargo which will dispense with 
the use of ballast. I think, under thèse circumstances, that the master, 
in order to make a formai tender of the ship, was entitied to use the 
cheapest kind of stiffening ballast that he could get. The respondents 
claim that the fact that the captain ordered 600 tons of stone ballast 
on November 18th shows that he recognized his obligation to furnish 
shingle ballast, and that his failure to obtain the entire 600 tons and 
put it in the ship on the 20th shows that the ship was not ready for 
delivery on that day. But I think that that fact is immaterial. The 
respondents had taken a very technical position. They wanted to can- 
cel the charter party because freights had fallen. The captain wanted 
to hold them to their contract for the same reason. Eacli was stand- 
ing on his technical rights. Under such circumstances, I think that the 
intentions of the captain in regard to the ultimate use of stone ballast 
are immaterial. He tendered the ship, ready to load in ail her holds, 
except that portion of the ship's space which was occupied by stiffening 
ballast, and I think such a tender was sufficient. 

My conclusion is that the libelant should recover $5,000, interest and 
costs, as demanded in the libel. 
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^District Court, E. D. Pennsylvauia. December 3, 1908.) 
No. 2,431. 
Bankeuptct (S 136*)— StniMAET Peoceeding Aqatnst Bankrupt— Obdeb to 

SURBENDEB PeOPERTY. 

Evidence held Insufflclent to warrant a summary order reqniring a bank- 
rupt to pay over uioney to his trustée under the rule that such an order 
Bbould not be made unless the bankrupt's abllity to comply therewith is 
plalnly and affirma tlvely shown. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 136.*] 
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2. Bankrui'tcy (§ 300*)— RiGins or Bankrupt— Exemptions. 

ïliat a baukrui)t saiumrterecl nioney in gambling aiid otlier wastofnl 
I)ractices tloes iiot estabJlsh friiml wlileh wlU deprive hiiu of the riglit to 
liis exemption under tlie law of Peunsylvauia. 

[Ed. Kote. — For otiier cases, see Banliruptcy, Cent. Dig. § 669 ; Dec. Dig. 
I 399.*] 

In Bankruptcy. Gn certificate from référée. 

Owen J. Roberts, for trustée. 
Preston K. Erdman, for bankrnpt. 

J. B. McPHERSON, District Jiidge. It is certainly trne that the 
bankrnpt has failed to accoiuit satisfactorily for ail the money and 
other property that came into his hands during the period from, say, 
September 1, 1905, to the date of his bankruptcy in January, 1906. 
How large the discrepancy is, cannot be ascertained with accuracy, 
owing in part to the loose methods of bookkeeping that prevailed in 
his business, and in part to the inadequacy of the testimony ; but that 
an unexplained discrepancy to some extent exists is not denied. It 
is not necessary to make the efïort to approxiraate it, however; for, 
in obédience to the décisions in Trust Co. v. Wallis, 11 Am. Bankr. 
Rep. 360, 126 Fed. 464, 61 C. C. A. 343, and Samel v. Dodd, 16 Am. 
Bankr. Rep. 163, 142 Fed. 68, 73 C. C. A. 2.54, I am constrained to 
deny the trustee's application for an order upon the bankrupt to pay 
over. No doubt thèse cases set up a high standard of proof, to which 
it is very difficult for creditors to conform when they seek to obtain 
an order directing a bankrupt to hand over money or property that 
he appears to hâve had shortly before his failure, but, as long as the 
rules announced by thèse appellate tribunals remain unmodified, it is 
my duty to apply them. 

The attack upon the bankrupt's exemption is supported by the sanie 
considérations as enforce the motion for an order to pay over, and is 
evidently expected to meet the same fate. 

The action of the référée in refuising both motions is therefore af- 
firmed. 

*For other cases see same topio & § number ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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CITT OT OWENSBORO, KT., v. WESTINGHOUSE, CHURCH, KERR & 00. 

(Circuit Court of Appeals, Slxtli Circuit November 27, 1908.) 

No. 1801. 

1. Jttdgment (§ 704*)— CoNCLtrsiVENEsa of Adjudication— Pebsons Con- 

OLUDED— CODEFENDANTS. 

Wliere joint défendants appeared by différent attorneys, made sepa- 
rate answers and défenses, and separate Judgments were rendered as 
to each, there being no cross-pleadings or issues between tliem, neither 
a judgment against the one nor in favor of the other In sald action 
created any estoppel as between them wliicli affected a subséquent ac- 
tion by the one against which Judgrnent was rendered to recover the 
amount of the saine from the other as primarily liable therefor. 

[Ed. Note. — For other cases, see Judgrnent, Cent. Dig. § 1229; Dec. 
Dig. g 704.»] 

2. COMPBOMISE AND SETTLEMENT (§ 11*) — OONSTEUCTION CE AGREEMENT. 

An ngreement between a city and a contracter for constructing an elec- 
tric light plant for the city, who were joint défendants in an action for 
damages alleged to hâve resulted from the négligent construction or 
opération of such plant, recited that it was for the purpose of com- 
promising and settling ail matters of différence between the parties, 
nmong which was the question which, if either, was ultimately liable 
for such damages, and provided that in case of a judgrnent against the 
city it might maintain an action over against the contracter, but that 
If required by the contracter it should appeal from such judgrnent and 
should net hâve the right to sue the contracter unless the same should 
be affirmed. Held, that the effect of such agreement was not merely 
to authorize the city to sue the contracter, which right it already had, 
but tbat when fairly censtrued it acknowledged the liability of the 
Company for any judgrnent which should be tinally recovered against 
the city. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent. Dig. 
§ 51 ; Dec. Dig. § 11.*] 

8. Action (§ 27*) — Natube and Form— Contract ob Toet. 

Défendant contracted to construct an electric light plant for plaintIfC 
city "in a workmanlike, safe and skillful manuer." After the plant was 
in opération a boy was killed as the resuit of the defective insulation 
of a wire, and a judgrnent therefor was recovered against the city. 
Held, that an action by the city to recover the amount of such judg- 
ment from défendant was not one sounding in tort for négligence, but waa 
one for breach of the contract in conséquence of which the city had suffer- 
ed damages, and that the fact that the city was operating the plant at the 
time of the injury would not preclude a recovery, provided it was itself 
without fault. 

[Ed. Note.— For other cases, see Action, Cent. Dig. §§ 160-170; Dec. 
Dig. § 27.*] 

4. Indemnity (§ 14*) — Conclusiveness or Judgment Against Indemnités. 

Te such an action the négligence of the boy contributing to his own 
Injury would not constitute a défense, in the absence of any claim that 
the city had in bad faith failed to présent that défense in the action 
agaiiist it. 

[Ed. Note. — For other cases, see Intlemnity, Cent Dig. § 41 ; Dec. Dig. 
8 14.*] 

5. Trial (§ 207*) — Instructions to Jl^rt- Purposie and Effect of Evidence. 

Where in such action plaintifC introduced in évidence the record in 
the damage suit to show the amount of damages it had sustained by 
reason of defendant's breach of contract, and which also showed that a 



•For other cases see same topic & § ndmbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
165 F.— 25 
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verdict had been returned and judgmeut rendered agnlnst it and in 
favor of défendant, who was a codeïendant in such suit, it was preju- 
dicial error to charge tlie jury tliat they niiglit consider sucli record 
generally and glve tlie tacts therein sliown sucli weiglit as tliey tliought 
them entltled to. 

[Ed. Note. — For other cases, see Ti'ial, Cent. Dig. § 498; Dec. Dig. 
§ 207.*] , 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

R. W. Slack, for plaintifï in error. 
Helm Bruce, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. On July 25, 1900, the City of Owens- 
boro, Ky., having resolved to itself supply electric light to the city and 
its citizens, entered into a contract with the défendant in error where- 
by the latter should, for the considération of $43,700 furnish satis- 
f actory plans and spécifications for a System of structures and ap- 
paratus for that purpose, and should thereupon erect and equip the 
same for service in the city. And, in terms, the said défendant Com- 
pany undertook as follows: 

"That the said Company doth hereby for itself, its successors and assigns, 
covenant, promise and agrée to and with the corporation, its successors and 
assigns, that the said company, its successors and assigns, will, for the con- 
sidération hereinatter mentioued, fully exécute and faithfully perform in a 
good workmanlilîe manner, ail the worlc requlred and furnish ail the ma- 
terial and machines, whioli material and maciiines are warranted to be of 
good quality and in every respect suitable for the purpose intended, neces- 
sary in the érection and installation of the said electric light plant in accord- 
ance with the plans, drawings and spécifications prepared for said work, 
which plans, drawings and spécifications are hereto attached and which are 
identifled by the signatures of the parties hereto, and are hereby Incorporated 
in and made parts of this contract ; and that said company shall find and 
provide such plant, labor, tools, implements, cartage and materials as shall 
be proper for the exécution, completing and finishing of the contract, and 
that it wlU deliver the said electric light plant as aforesaid witliin the period 
of one hundred and fifty days from the date hereof and on or before the 
25th day of December, next, provided the building to be erected by tue cor- 
poration for the boilers, engines, etc., is so far completed as to enable the 
company to put in said boilers, engines, machinery, etc., within sixty days 
from this date ; and the company shall hâve the right to talie possession of 
said building wlien the same is so far completed as aforesaid." 

When the time arrived for the completion of the work, it was not 
yet finished, and the city was allowed to take partial possession, the 
extent of which is not clearly shown and lias been the subject of con- 
troversy. For the présent purpose we need not go into the particulars 
of it. On May 15, 1901, James P. York, a lad 13 years of âge, while 
playing at thé intersection ôf two streets in the city, laid hold of the 
end of a suspension wire hanging down by the side of a pôle and by 
which an arc la.mp at that place was lowered and raised again to its 
place. As hé laid hold of the wire he received an electrical current 

*For otUer cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of great violence, which caused his death. It was found that the 
cause of the accident was the coming into contact of the suspension 
wire with the wire carrying the current at that place, and that it hap- 
pened in conséquence of the neglect to put a brake arm or some such 
device to carry a loop to effect the insulation of the current wire from 
the guy wires and suspension wire. 

An administrator of the estate of the deceased boy was appointed 
and brought suit, under a statute of Kentucky, in the circuit court 
of the state for that county, against both the city and the company, 
alleging their joint occupation of the electrical system in the city and 
their joint négligence. Each défendant filed a separate answer, each 
denied that they had jointly occupied, and each insisted that the other 
was in the occupation, and, further, each denied that there had been 
négligence on its part. Both averred contributory négligence on the 
part of the boy. The case was tried before a jury, which rendered a 
verdict against the city alone for $5,000. A judgment was rendered 
against the city, and another judgment was rendered in favor of the 
Company and for its costs. While that suit was pending another ac- 
tion against the city in the same court ivas brought by one Knox to 
recover damages for similar négligence in another part of the system. 
and the city had notified the company and required it to make défense. 
Thereupon, on November 6, 1901, the city and the company entered 
into a written agreement, wherein, after reciting that various matters 
were in dispute between them which they had compromised, it was 
among other things agreed : 

"Third: That whereas there are now three law suits pending and undecid- 
ed in the Daviess circuit court for the recovery of damages for alleged in- 
juries, one of Ware's ,4dmr. v. Cumberland Téléphone & Telegraph Company 
and anotlier one of Yorl^'s Adm'r. against the city and said company and one 
of Herbert Lee Knox against the city, and It is claimed by the city that as 
between it and the said company the said company is ultimately liable for 
the amount of any and ail judgments, together With interest aud costs, that 
may be recovered in said suits, or any of them, and this claim of the city 
is denied by said company. 

"Now, it Is agreed between said city and said company, that if judgment 
shall be recovered in any of said suits against the city of Owensboro, and said 
company shall not pay or settle the same when requested so to do by the 
city, aud the said city shall désire to commence and prosecute a suit, or 
any suits against said company for the recovery of any sum or amount for 
which any judgment, or judgments, may be obtained in said actions above 
mentloned, the said city may commence and prosecute any suits, or actions It 
may deem necessary for the recovery thereof, or about said matters, in the 
Daviess circuit court, in the state of Kentucky. * * * The right of said 
company to transfer any suits or actions that may be brought by said city, 
as hereinbefore mentloned, into the United States Circuit Court, for the 
Western District of Kentucky, within the time, and in the mode prescribed 
by law, is reserved by said company. If any judgments shall be recovered 
In any of said suits for damages, above mentloned, against the city of Owens- 
boro in said Daviess circuit court, the said company shall hâve the right to 
requlre said city by givlng to it written notice to that effect, to prosecute an 
appeal to the court of appeals from sucli judgment or judgments. But such 
notice must be glven to the city within thirty days after the rendition of 
the judgment in said circuit court. And the city shall not bave the right 
to institute any of said suits or actions against said company, as aforesaid, 
until said city shall hâve in good faith prosecuted an appeal to the court 
of appeals under said notice, if same shall be glven as aforesaid, and said 
judgment affirmed." 
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Pursuant to this agreement, the company gave notice to the city that 
ît required the city to carry the judgment against it in the York Case 
to the Court of Appeals of Kentucky. The city compHed with this 
request, and took the case to the Court of Appeals, where, after ar- 
gument, the judgment was affirmed with costs. 117 Ky. 29-4, 77 S. 
W. 1130. Upon demand tlie company refused to pay the judgment, 
and the city brought its action. It was tried in the court below before 
a jury, and, under instructions which seem to hâve left narrow room 
for the jury, a verdict was rendered for the company. 

Conflicting claims are made by the parties in respect to the efïect 
of the judgment in the York Case against the city. Ingenious argu- 
ments are made that estoppels were tliereby founded in respect to sev- 
eral of the issues pending in this case. But laying aside for the mo- 
ment the considération of the eiïect of the so-called compromise agree- 
ment of November 6, 1901, and whât was donc in the York Case in 
pursuance of it, we think nothing in the nature of an estoppel in 
respect to any question now pending between thèse parties exists in 
that record. It is true thèse parties were joined as défendants. But 
they appeared by différent attorneys, made separate answers and dé- 
fenses; there were, in efFect, différent verdicts and separate judgments. 
There was no cross-pleàding, nor were any issues made between thèse 
parties, nor was anything adjudged as betwixt tliem, even if such pro- 
ceeding were permissible undér the law of Kentucky. Neither défend- 
ant had' any control over the pleading or défense made by the other, 
and neither could take up for review an adverse judgment against the 
otlier.^ To ail intents and purposes, the conditions were the same as if 
independent suits had been brought against each of the défendants. The 
record and judgment in that case would be prima facie évidence that 
a judgment had been rendered against the city, and for what amount, 
on a cause of action which it claims arose from the primary fault of 
the company ; but the question of its arising from the fault of the 
company would of course still be open, or, if the company could show 
that the city had not made défense in good faith, that would probably 
rebut the prima facie effect of the former judgment. 1 Wharton on 
Evidence, § 820, and the numerous cases there cited ; 2 Black on Judg- 
ments (2d Ed.) § 604.. It must havé been anticipated by the company 
that, if it performed its contract in a careless and négligent manner, the 
city would be exposed to recoveries for damages in conséquence there- 
ol for injuries after the city woidd hâve taken possession. If the city 
made ail the défense it could, it had performed its whole duty to the 
company, and the judgment was a proximate conséquence of the fault 
of the company, the city itself being without fault. 

Another question arises in this connection, which is, what was the 
effect of the agreement made by the parties on November 6, 1901, 
above set forth? It seems to us that when fairly interpreted it meant 
to acknowledge the liability of the company if the York suit should 
go against the city, but provided that in that event the company might 
require the city to carry the case to the Court of Appeals, and that, in 
the event the judgment should be affirmed, the company should pay it. 
What other reason could there be for allowing the company to in- 
terfère with the right of the city to control its own case? If the com- 
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pany intended still to deny its liability notwithstanding a final adverse 
judgment, what motive could the city hâve for surrendering its control 
over the case and exposing itself to the costs and expansés of further 
htigation in the Court of Appeals? We think the city had a reason- 
able expectation that if the final judgment should go against it the Com- 
pany would pay it, and that the motive of the company was, by gain- 
ing that control over the litigâtion, to avoid, if it could, its liability. 
It is stipulated in the agreement that until the liability of the city shall 
become fixed by final judgment "it shall not hâve the right to institute 
any of said suits or actions against said company, as aforesaid, until 
said city shall hâve in good faith prosecutcd an appeal to the Court 
of Appeals under said notice, if same shall bc given as aforesaid and 
said judgment aifirmed." The alternative is that the city shall upon 
the condition stated bave such right. Does this import a bare privilège 
common to everybody, or a substantive right ? Pjut it is suggested that 
the company had therein agreed to accept service of process. Other 
matters, however, might be in controversy, such as the question wheth- 
er a notice had been duly given, or whether the city had prosecuted 
the appeal in good faith, or the liability for the costs and expenses in- 
curred. There is nothing so irreconcilable as to requirc a construc- 
tion which would give the agreement a merely frivolous or elusive 
effect. The agreement was made as a compromise and settlement of 
"ail their différences," and one of the recited différences was whether 
the company was "ultimately liable for the amount of any and ail 
judgments" that might be recovered against the city. If the conten- 
tion now made in behalf of the company is maintainable, that question 
was not settled, nor was any substantial approach made to it; but 
the city came out with the same old controversy still pending, and 
with a further disadvantage attached. 

Upon the trial of this cause the court instructed the jury that there 
were three vital points. The court said: 

■'The first inquiry is: Did the injnry to yoniig York resuit from the 
ilefectlve construction of the plant hy the défendant, in snch a way and witli- 
in snch a period, as to bind the défendant for the judgment ol)tiiined against 
the city of Owensboro? 

"The second is: Was the plant operated by the plaintiff on May 1.5, 1901? 
.\iid if it was. can the défendant be held liable for the damages resulting from 
the death of the boy? 

"Third: Did the boy's death resuit from any cause, in a primary sensé, 
except his own ignorant and unfortunate act?" 

As to the first we make no comment. But as to the second, the court 
charged the jury that: 

"If the injury occurred after the plaintiff took charge of the plant and 
began to operate it, if you should find that to be the fact, then the plaintifï's 
action would not hâve been properly brought for the spécifie item of alleged 
damages set up in this suit, but it would hâve had to be for damages result- 
ing from the breach of the coutract, whatever those damages, in such a suit, 
should be determined to be. Whether it embraced this item along with others 
or not, we need not now détermine. 

"But, I rei^eat, in order to entitle the plaintiff to recover in this case, it 
must show not merely that the brako arni was not there, but that that was the 
cause of the injury to ïork, and that it occurred before plaintif!: begau the 
opération of the plant. 
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"The plaintlflf cannot recover at ail If at any time before the death of the 
little boy, York, the city began, in tact, operatlng the plant, even If the de- 
fendant's experts or employés were Instructing them." 

It would seem that the court misconceived the nature of the action. 
It was not an action sounding in tort for négligence from which the 
city was the sufferer, but was an action for the breach of the com- 
pany's contract to construct the electric Hght plant "in a workmanlike, 
safe and skiUful manner, according to plans and spécifications agreed 
upon by the défendant and the plaintifï ; that in the érection of pôles, 
stringing wires and placing arc lamps, it would use the best material, 
and hâve perfect insulation in the transmission of the electric current ; 
that èach cross-arm shall be provided with its full number of pins 
and insulators, whether required by the number of wires or not," in 
conséquence of which breach the city had suffered damage by being 
compelled to pay for an injury. But aside from this, it was erroneous 
to instruct that if the city was operating the plant at the time of the 
injui'y it could not recôver. The mère fact that it was operating the 
plant at the time of the injury would not prevent a recovery. If, as 
the plaintifï àlleged, the défendant had broken its contract by not prop- 
erly constructing the works, and the city without knowledge of the 
fact had taken possession of them, and while it was so in possession, 
and in conséquence of the improper construction, an injury had hap- 
pened for which it had to pay, the plaintifï was entitled to recover, 
unless for some other reason it was disentitled. Chicago v. Robbins, 
3 Black, 418, 17 L. Ed. 39 S. Then, as to the third, the court said: 

"Cut wheu we conie to the other proposition, gentlemen, the last one, I in- 
struct you that if the bôy; ïork, knew the wlre was chargea with eleetricity 
at the time, and if, notwithstaudhig sucli knowledge, he voluutnrily took hold 
of it, and was killed, the plaintifï cannot recover at ail, even though the uii- 
fortunate boy may then hâve niistakeuly supposed that standing on a plank 
would prevent injurious results." 

By this the court meant, as subsequently explained, that if York 
was guilty of contributory négligence the plaintifï in this case could 
not recover, and that the facts stated would constitute contributory 
négligence. This instruction was at fault in stating that such facts 
in the case of a little boy would as matter of law amount to contrib- 
utory négligence, although it might be so in the case of an adult. But 
the iarger fault was in giving that instruction at ail, and submitting 
it as a décisive question. There could hâve been no recovery in the 
York Case, whatever the fault of the boy was, without it was also 
established that there was fault in the construction of the ekctrical 
apparatus. The question of contributory négligence on the part of the 
boy was not an issue in this case, unless it had been claimed that the 
city had in bad faith failed to présent that défense, and this was not 
pretended. 

Again, the record in the York Case had necessarily been put in évi- 
dence to make eut the plaintiff's case. The court in its instructions 
said : 

"ïhe case in the state court was brought both against the city and this de- 
fendant, and the judge who tried that case instructed the jury as counsel has 
pointed out to you, and the jury fonud a verdict upon those issues and instruc- 
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tlons to the effect that the clty of On-ensboro alone was responsible for tho 
damages in that suit. While I hâve held tliat that was not a bar to the ac- 
tion, the évidence, without objection, bas been introduced in this case. You 
may attach such importance to that évidence as you think It is entitled to." 

This was not, in our opinion, justifiable. The record of the former 
case was brought into the case for no such purpose, and the évidence, 
the instructions of the court, and the verdict of the jury were not com- 
pétent to be considered and given such importance as the jury might 
think them entitled to. The court developed the fact that the jury in 
the former case had found that the city of Owensboro alone was re- 
sponsible for the damages in that suit. Quite naturally the jury would 
hâve said to themselves, "This question has been already determined. 
True, the court says we are not bound by it, but it would not be proper 
for us to say that that jury was wrong, and décide it the other way." 
If a witness who had heard the trial had been called and his opinion 
asked as to what the verdict should be, his answer could not be more 
harmful than this référence to the resuit in the former action. 

There are some other assignments of error which we need not con- 
sider. They may not arise upon another trial. 

The judgment should be reversed with costs, and a new trial 
awarded. 



WOOLSET et al. t. HAÏNES. 

(Circuit Court of Appeals, Elghth Circuit. November 10, lOOS.) 

No. 2,723. 

1. Deeds (§ 211*) — Validitt — Sufficiency or Evidence. 

To entltle a grantor to the cancellation of a deed for fraud, mlstake, or 
the like, the évidence nnist be clear, unequivocal, and convincing. 

[Ed. Note. — For other cases, see Deeds, Cent Dig. §§ 643, 645 ; Dec. Dig. 
ï 211.»] 

2. Principal and Agent (§ 156*) — Action Against Pbincipal — Evidence — 

Représentations of Agent. 

Authority to an agent to negotiate for and purchase real estate does not 
render statements or déclarations made by the agent after the deed had 
been dellvered and recorded blnding on the principal. 

[Ed. Note.— For other cases, see Principal and Agent, Cent. Dig. §§ SSSr- 
BS7 ; Dec. Dig. § 156.*] 

3. Evidence (§ 271*)— Déclarations— Self- Sekvino Déclarations of Pahtt. 

Seif-serving statements made by a party in letters vvritten after he had 
reason to belleve a controversy was impendlng are inadmissible in his be- 
half. 

[Ed. Note. — ^For other cases, see Evidence, Cent. Dig. § 10<58 ; Dec. Dig. 
§ 271.*] 

4. Deeds (§ 211*)— Validitt— Fbaud— Sufficiency of Evidence. 

Evidence considered, and held Insuflicient to entltle a complalnant to the 
cancellation of a deed on tbe grouud of the traud of the grantee's agent. 

[Ed. Note. — For other cases, see Deeds, Cent Dig. S 64ô; Dec. Dig. § 
211.*] 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

•For other cases see same topio & S numbek in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexe» 
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Julius C. Gunter (Joseph W. Clarke, on the brief), for appellants. 
E. T. Wells and W. O. Temple, for appellee. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHIIJPS, District Judge. 

PHILIPS, District Judge. This is a suit in equity to cancel a deed 
and for spécifie performance. The controversy grows ont of the fol- 
lowing State of facts, substantially : The appellee, Haynes, from Feb- 
ruary 9, 1905, to August 16, 1905, was the owner of an undivided one- 
fifth part of certain mining claims situate in what is known as the 
"California Mining District," in. Lake county, Colo. The other inter- 
ests belonged to varibus parties, which, prior to AugUst, 1905, had 
passed by deeds to the appellant Fanny T. Fackler, the sister of the 
appellant Kate T. Woolsey. Mrs. Fackler resided during the times in 
question in the republic of Old Mexico, and was reputed to be wealthy. 
Mrs. Woolsey claimed to be acting in behalf of said sister in making 
investments of lier moneys in and developing said mining properties. 
Prior to the acquisition of said titles by Mrs. Fackler the appellee 
had option contracts with the several owners of the four-fîfths inter- 
ests, and had an arrangement with Mrs. Woolsey for organizing a 
holding corporation for ail the interests of said property, the shares 
of stock therein to be apportioned among them as agreed. At the 
time of the conveyances of said four-fifths interests to Mrs. Fackler 
the options thereon held by the appellee had expired. The claimed 
scheme for organization of said holding corporation fell through. 

The claim now advanced in the bill of complaint is that in the fore 
part of August, 1905, the appellee came to another convention with 
Mrs. Woolsey, in which it was verbally agreed that a corporation 
should be organized under the laws of Colorado with a capital stock 
of $50,000, of which the appellee should hâve one-fifth, and an ad- 
ditional sum of $1,000 in cash; Mrs. Woolsey further agreeing to 
provide the funds for developing the mines. To that end he was to 
convey his said one-fifth interest to such corporation when organized ; 
and that accordingly on August IG, 1905, he executed and delivered to 
Mrs. Woolsey such deed, with the name of the grantee blank, to be 
filled in with the name of the proposed corporation when organized ; 
but in violation of this pact she inserted in the deed the name of said 
Fanny T. Fackler as grantee, and caused the same to be filed for rec- 
ord in said Lake county, and thereupon failed and refused to organize 
such corporation and issue to him the stock therein. By its decree the 
court denied the prayer for spécifie performance, but ordered can- 
cellation of said deed, leaving the appellee in possession of the $1,000 
cash payment made to him at the time of the exécution of the deed. 

The sole question for décision is, does the évidence sufficiently sup- 
port the decree? The well-settled rule in practice in case of an exe- 
cuted contract, such as the exécution, acknowledgment, and delivery 
of a deed to real estate which the grantor seeks to annul or correct for 
fraud, mistake, or the like, is that, to invoke this extraordinary power 
of a court of equity, the évidence must be clear, unequivocal, and con- 
vincing. It will not be exercised upon a mère prépondérance of the 
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évidence, which, in anv essential degree, leaves the issue in doubt. 
Maxwell Land-Grant Case, 1-31 U. S-, loc. cit. 381, 7 Sup. Ct. 1015, 30 
L. Ed. 949; Treat v. Riissell, 128 Fcd., loc. cit. 855, 63 C. C. A. 575; 
Mastin v. Noble, 157 Fed. 506, 85 C. C. A. 98. 

In Atlantic Delaine Company v. James, 94 U. S. 307, 214, 24 L. Ed. 
112, Mr. Justice Strong said: 

"Canceling an executed contract. is an exertion of the most extraorilinar.v 
])ower of a court of equity. The power ouslit not to be exereised except iu a 
«■lear case, and never for an alle^ed fraud, unless the fraud he made floarly to 
appear; never for allesçed false représentations, vinless their falsity is certaiuly 
])roved, and unless the coniphiiuant has beeu decei^'ed and injured by them." 

In Jackson v. Wood, 88 Mo., loc. cit. 78, Norton, J., said : 

"When the grantor in a deed seeks its caneellation and a reinvestiture of 
title on the ground of fraud or mistake, tlie onus of estalslishing tlie fraud is 
upon hini or her, and before relief ean be granted tlic frand or mistake niust 
be established by clear and convincing évidence. This class of <-ases Is aual- 
ogous to that class where a resulting trust is sought to be established by paroi 
évidence, in wliich. in the cases of Johnson v. Quarles, ait Mo. 42;j, and For- 
rester y. Scoville, 51 Mo. 2(58, the i-ule is laid do\vn that to v.-arrant a decree the 
évidence niust be so clear, definite, and positive as to leave no reasonable 
ground for doubt." 

Has the appellee met this requirement of courts of equity ? He tes- 
tified directly to his understanding of the compact between him and 
Mrs. Woolsey, while the latter testified as directly to the contrary. 
What are the corrélative facts and circumstances cou.firmatory of the 
one and contradictory of the other? That the appellee, prier to Au- 
gust 14, 1905, consented to convey his one-fifth interest in the land 
is clearly inferable from the letter of Mrs. Woolsey written to him on 
the 14th day of August, 1905, in which she inclosed the deed for exé- 
cution, saying: 

"Kindly ack. the enclosed and send to me in euclosed env. at once. I started 
to fin in the description, but as luy papers are in the Trust Co. I hâve not got 
same." 

It appears from his letter, hereafter noted, that he received the let- 
ter of the 14th inclosing the deed on the 16th day of August. On the 
15th day of August he wrote the following letter to Mrs. Woolsey; 

"I hereby agrée to accept $1,000 cash for my one-fifth undivided interest in 
and to the Silver Nugget mine at Ijeadville, Colo., being U. S. Survey No. 1030, 
If in addition thereto I am permitted to retain 100,000 sliares of the capital 
stock of the Llttle .Tohnny Extension Gold Mining Co. of Arisiona, you to forin 
a Company under the laws of Colorado with !ïO,000 shares of stock of the par 
value of one dollar each, and to give me 10,000 shares of said last uamed stock 
when the Co. is formed. And I hereby authorize you to change the name of 
the grantee in the minijig deed and assignaient of option on said mine now held 
by .you, and if it cannot be done to .your satisfaction I will make new deed and 
asslgninent when rwpiested by you." 

This proposition Mrs. Woolsey testified she refused, and diçtinctly 
advised Haynes that the sole considération to be paid for his interest 
in the properties was the $1,000 in mohey; that, while he seemed much 
depressed and disappointed, he assented thereto. This is confirmed 
by the fact that, without waiting for any written reply from Mrs. 
Woolsey to his proposition of the loth, he filled out the descriptiori of 
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the pi-Dperty in the deed, signed and acknowledged it on the 16th day 
6f August, 1905, and sent it to her in the f oUowing letter : 

"Your letter and deed just l'eceived. . I am suffering sp wlth disappoiiitment 
and tootliache that I can hardly write, but I hâve executed and acknowledged 
the deed you sent, but if it niakes no différence to you erase the word thousand 
mentloned in the considération. I hâve my reasons for not wanting the real 
considération to appear and yen know its customary and just as légal to say 
one dollar. l'il explain to you if I ever see you agaln. You are certainly a run- 
about — I thought you'd be in not later than tomorrow, there are a number of 
things I vvant to talk over with you." 

The deed expressed as the considération therefor the sum of $1,000, 
the receipt of which was therein acknovvledged. On the same day, in 
payment of said $1,000, Mrs. Woolsey sent him a check, drawn by 
Mrs. Fackler on the Title Guarantee & Trust Company of New York, 
on the face of which were written the words "In full." This check he 
indorsed and cashed. An examination of the original deed confirms 
the fact of the description of the land having been written therein by 
a hand and with inl< différent from that of the other written matter 
in tlie deed. Indeed, no question is made that the appellee so wrote 
in the deed the description of the property. But there is nothing on 
the face of the deed to indicate that the name of Fanny T. Fackler 
was written therein at a time and with pen or ink différent from the 
other writing in the deed sent to the appellee by Mrs. Woolsey. 

The statements contained in the letter of the 16th of August, 1905, 
strongly tend to confirm Mrs. Woolsey's contention. He makes réf- 
érence to "suffering with disappointment." He admits that "the real 
considération" is $1,000 ; and he uses the expression, "l'U explain 
to you if I ever see you again;" which is little consistent with his 
claim that as part considération for the conveyance Mrs. Woolsey 
was to go about at once the organization of a holding corporation, to 
be inserted in the deed as grantee, in which he was to hâve 10,000 
shares of stock. If that was his understanding, naturally enough he 
would hâve expected to make it his business to see her soon and often. 
The check he received ànd cashed advised him that the purchase nioney 
was furnished by Mrs. Fackler ; and as a lawyer of expérience it is 
reasonable to infer that he understood the significance of the words 
"In full" written on the- face of the check — that it was intended by the 
drawer to indicate her understanding that it was in full payment for 
the deed made; and when, without objection, he retained and cashed 
the check, he ratifîed that understanding. His suggestion in the letter 
respecting the concealment of the real considération, by changing it 
from $1,000 to $1, shows that he expected the usual custom would be 
observed of putting this deed to record within a reasonable time after 
its delivery ; otherwise, why should he be so concerned about the nam- 
ed considération at that time? The placing of this deed on record in 
Lake county within eight days after its exécution is hardly consistent 
with the irnputation that Mrs. Woolsey was acting fraudulently in 
itiserting the name of Mrs. Fackler as the grantee. 

Further confirmation that Mrs. Woolsey was acting for and on be- 
half of Mrs, Fackler in' taking the deed to the latter is found in the 
fact that immediately after the delivery thereof she wrote to the man- 
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ager of the miniiig properties advising him that Mrs. Faclder was now 
the owner of the entire property, and that he was to look to her as his 
principal or employer. 

The recitation in the decree of the lower court that the purchase 
money for this property was that of Mrs. Woolsey is not siistained 
by the évidence. In addition to the uncontradicted fact that the check 
for $1,000 purchase money was signed by Mrs Fackler, the correspond- 
ance conducted afterwards by Mrs. Woolsey with the managing agent 
in charge of the mines, before any controversy arose with the appellee 
respecting the deed, shows that she expressed keen anxiety and con- 
cern respecting the heavy drafts being made upon Mrs. Fackler for 
development work on the mines, which had grown to $17,000, with no 
returns and little prospect therefor being made to Mrs. Fackler. 

About the only countervailing circumstance relied upon by appellee 
is certain letters which passed between him and Mrs. Woolsey after 
the delivery and recording of the deed. It must not be lost sight of 
in determining the real question in this case that the record title to 
the property in question was in Mrs. Fackler. She furnished the mon- 
ey considération expressed on the face of the deed. The placing on 
record of that deed, as to Mrs. Fackler, performed the office of livery 
of seisin at common law, and evidenced to the world her title to the 
fee. Perry v. Price, 1 Mo., loc. cit. 555 ; Kane v. McCown, 55 Mo., 
loc. cit. 198. It is this title in Mrs. Fackler, and not in Mrs. Woolsey, 
that the bill seeks to cancel and divest. The statements and acts of 
Mrs. Woolsey leading to the obtaining of the deed are admissible 
against and in favor of Mrs. Fackler, on the ground that Mrs. Wool- 
sey was the active person in bringing the transaction to a consumma- 
tion, and as to Haynes she was ostensibly the real party in interest. 
If during the period of negotiation, and at the time the deed was made 
and delivered by Haynes, Mrs. Fackler was an undisclosed principal, 
she was bound by the acts and statements of Mrs. Woolsey in connec- 
tion therewith, whether or not she had any knowledge thereof. But 
after the purchase money was paid and the deed put to record, the 
fraud, if any, committed against Haynes was fully consummated. No 
statement made or act done thereafter by Mrs. Woolsey in the ab- 
sence of Mrs. Fackler, without proof of her knowledge and assent, 
could bind the latter or impress her title. The bill does not allège any 
conspiracy between thèse women. It does not even allège that Mrs. 
Woolsey was acting as the agent of Mrs. Fackler. It is true that after 
the making and recording of the deed Mrs. Woolsey acted for Mrs. 
Fackler, according to her statements, in directing the management of 
the mining properties ; but the funds employed therein were furnished 
by Mrs. Fackler. From anything appearing in this record, that was 
the entire extent of Mrs. Woolsey's relation to the property. It did 
not extend her agency to binding Mrs. Fackler by any statements 
made to a third party so as to affect the title of her principal to the 
property she was managing, or to recognize that it was impressed with 
any implied trust in favor of a third party. In this respect Mrs. Wool- 
sey's statements, made after the delivery of the deed, would be as to 
Mrs. Fackler mère hearsay. The utmost limit of their competency 
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would be their employment for contradicting any contrary testimony 
of Mrs. Woolsey, but not as primary évidence to support the bill for 
the cancellation of Mrs. Fackler's deed. 

Turning to the letters in question, of any pertinency, from Mrs. 
Woolsey : On September 18, 1905, she wrote to Haynes : 

"I i2;ot a wire yesterday fr Leadville saying the Atty. I had written to to 
organize a compauy would be away a ruouth & asking me to await his return 
tUere." 

On October 8, 1905, she wrote to Haynes to the effect that she had 
been very ill since she went to Covington, Ky. : 

"I do not expect liowever to reniain more than a couple of weeks longer. On 
my return I shall call at yr office at once. I wrote my atty. at Leadville to 
organize a Colorado Co. for .SûOOOO. & he wrote nie lie would take it up at once 
on his return. As I hâve not heard fr him I suppose he is still away fr home. 
I will Write again to day." 

This is practically the extent of her statements, which are sought 
to be construed into a récognition of Haynes' contention respecting the 
agreement to organize the corporation and issue to him the 10,000 
shares of capital stock. Her explanation of thèse supervenient com- 
munications, given in her déposition, is as follows : 

"After the deed was made and recorded at Leadville I met Mr. Haynes. Ile 
seemed seriously 111 and very upset over his domestic as well as financial dif- 
flculties. Knowing that he had lived in Leadville and had a large and influ- 
ential acquaintance there, ï said to him in a gênerai way that some day I wonld 
organize a , Company and give him some stock therein. I did not specify any 
date or any amount of stoclc. I went so far as to ask my attorney at Leadville 
to organize such a company as I hâve stated before, in the belief that Mr. 
Haynes coùld indirectly be of some value towards furthering my aim." 

The appellee further sought to confirm his contention by exhibiting 
with his déposition two letters written by him to Mrs. Woolsey; one 
dated December 2, 1905, in which he stated that he had made the deed 
of August 16, 1905, in blank, and that she promised to organize a 
holding Company of $50,000 capital stock, of which he should hâve 
$10,000, or one-fifth, He then referred evidently to her letters above 
mentioned, and wanted to know what was the trouble. He then ad- 
verted to his family misfortunes and some other unimportant matters, 
and concluded by asking her to write to him what she was doing in 
the mine and whether the $50,000 corporation had been formed or 
not ; if it had been, to send him his $10,000 of stock. He then request- 
ed her to send him the deed he executed in blank, with the name of 
the new company, so he could insert the name of the grantee in the 
deed. This latter request is somewhat remarkable, in view of the fact 
that his bill of complaint charges that Mrs. Woolsey was to fill in the 
blank in the deed with the name of the corporation when organized. 

Then on the 18th day of December he wrote Mrs. Woolsey as fol- 
lows : 

"I hear that there bas been a good strike in the Sllver Xugget. I avx doing 
notliing Bere (Portland, Oregon), doii't you think l'd better go to Leadville and 
take charge of the property? One of us, as the only owners, should look after 
the business and as you can't stand the altitude in Ixiadville and it don't hurt 
me may be l'd better go. What salary are you williug I should haveî Are you 
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oporatmg uiider tlie old or new Co.? If under the latter send me my stock. 
Please answer at once and oblige." 

Thèse are self-serving statements made by the writer after he had 
reason to believe a controversy was impending respecting this niatter; 
for shortly thereafter, as shown by his letter to Miss Miller, herein- 
after adverted to, he was preparing other évidence for this lawsuit, 
which he instituted on the 7th day of January, 1906. A party may not 
thus make évidence for himself. He did, however, write two letters 
which are of spécial signiiicance. On January 2, 1906, he wrote to 
Miss Miller, the notary public who took the acknowledgment oî the 
deed of August 16, 190-5, in which he stated that he acknowledged a 
deed before her, and that when he handed lier the deed she called his 
attention to the fact that there was no grantee named in the deed. 
After stating that he was to fill that in later, she remarked, "I didn't 
know you could do that." He then proceeded : 

"In otBer words yen said you didn't know that a deed could lie made without 
the grantee's name being in it. Do yen remember this? The deed was to be 
returned to me to hâve the grantee's name fiUed in but the party to whom it 
was glven fraudulently fllled in a name and recorded It. The mine has struck 
rlcli gold ore and is valuable, and there may be a law-suit grow out of it. If 
se I will want your évidence and wlU pay you well for the time you spend in 
giving It." 

Receiving an unfavorable answer to this letter, he returned to the 
effort of persuading this witness, in a letter of May 21, 1906, in which 
he called her attention to his letter of January 2d, reciting in eiïect 
what he wanted her to remember, after she had advised him that she 
had no recollection of asking him about the deed, in which he said : 

"I thought perhaps that after a lapse of several months, yon might remem- 
ber it and therefore I write to again ask you if it has been eallod to your mind 
by my letter and ask you to answer in the euclosed stamped, addressed envel- 
ope as soon as convenlent. If you remember the eircumstanees send me the 
name of a notary public before whom your déposition coiild be taken. I will 
pay the notary and also pay you for the time whatever it is worth." 

The seductive intent of thèse letters to this woman, working for a 
living, is in the hait thrown out that "the mine has struck rich gold 
ore and is valuable, and there may be a law-suit grow out of it." Fol- 
lowing this up immediately with the offer to pay her well for her time 
was most sinister. It was a covert suggestion that as the mine promis- 
ed to be rich in gold, if her testimon)- should aid him in winning the 
lawsuit her payment might be measured accordingly. The cunning 
of his mind manifested itself in not asking lier to state in the first in- 
stance what she recollected of the occurrence and conversation had, 
but in stating himself what occurred, to which he wanted her to te.stify. 
Although advised of her inability to dépose as desired by her answer 
to his first letter, he waited four months and approached her with the 
suggestion that perhaps after the lapse of several months she might 
remember it. This was a remarkable suggestion, that when she did 
not remember the occurrence after the lapse of a little over five months, 
he thought she might remember it after a much longer time ; and then 
added a postscript that he would pay her for her time whatever it 
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was worth. A just cause does not invite to its assistance improper 
methods, and an honest mind does not consent to their employment. 

The record in this case fails to furnish that clear, unequivocal, and 
convincing proof essential to support the decree ; and it must, there- 
fore, be reversed, and the ca'ise remanded with directions to dismiss 
the bill. 



MARTIN V. NEW YORK & ST. L. MININU & MFG. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. November 7, 1908.) 

No. 2,801. 

1. Tbusts (§ 76*) — Real Estate— Resulting Tbust from Unauthoeized Use 

OF MoNEY OF One to Btjy Land in Anotiieb's Name— Ownership of 
MoNEY BY Alleged Cesttji Que Trust Indispensable. 

It is indispensable to the existence of a resulting trust in land on the 
ground that the money of the complainant has been used without his con- 
sent to acquire the title to the land in another that the complainant 
should hâve been the owner of the money when it was used. 

[Ed. Note. — Eor other cases, see Trusts, Cent. Dig. § 108; Dec. Dig. § 
76.*] 

2. Trusts (§ 80*) — Trust vs. Loan— Ownership op BIoney— F acts— Conclu- 

sion. 

Suit was brought agalnst C. and his corporation to charge the prop- 
erty and profits of the latter with a trust because C. had used complaln- 
ant's money without the latter's knowledge to acquire land in the name 
of the corporation. Complainant testlfled that he gave C. $4,000 with 
the understanding that he should place it in escrow with a trust Com- 
pany to be held there to assure the vendors of land that the required 
payment would be made by C.'s mining company, and to be returned to 
him at the end of 10 days, when C. sald he would bave secured a loan 
upon some bonds of his company which he was about to obtain. C. tes- 
tlfled that he borrowed the $4,000 of the complainant, that nothing was 
said or understood about placing it in escrow or in trust, and that he 
used it, not to pay for the land, but to buy materials for and to pay ex- 
penses of his corporation. At the time the $4,000 was paid over to C. 
by the complainant the latter gave to the former his promissory note for 
$4,000 and Interest payable in 10 days, and a written agreement to give 
him 40 shares of the stock of his company "in considération of loan and 
other promotion beneflts." Complainant urged C. to pay, and some years 
later, and before this suit, O. did pay, the note. 

Held, the transaction was a loan. The money the complainant gave 
to O. upon receipt of his note immédiate! y became C.'s money, and no 
trust arose in favor of complainant out of C.'s use of the money for his 
corporation. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 114; Dec. Dig. § 
80.*] 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

William H. Clopton, for appellant. 

George D. Reynolds (George V. Reynolds, on the brief), for ap- 
pellees. 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge. 

SANBORN, Circuit Judge. In July, 1902, the défendant below, the 
New York & St. Louis Mining & Manufacturing Company, was a cor- 
poration, and the défendant, M. B. Coburn, was its treasurer and gên- 
erai manager. The corporation bought 8,187 acres of land in the state 
of Tennessee, for which it agreed to pay $87,000. The land was con- 
veyed to it by a deed dated July 10, 1902, and recorded July 38, 1903. 
After this deed was recorded the mining company issued bonds to 
the amount of $500,000, and secured them by a mortgage upon this 
land and other property. In December, 1907, the complainant below, 
John E. Martin,» exhibited his bill against the mining company and Co- 
burn to recover four-fifteenths of this land and of the profits of the 
corporation, upon the ground that without his consent Coburn had used 
on July 28, 1902, $4,000 of his money to pay some of the necessary 
expenses of the corporation in acquiring the land and to pay a part of 
its purchase price. The défendants denied that any of the complain- 
ant's money had been used for thèse purposes, and Coburn alleged that 
on July 28, 1903, he borrowed $4,000 of the complainant, that this 
$4,000 was thereafter his money and not that of the complainant, and 
that he had subsequently paid back to him and he had received $4,000 
and interest on account of this loan. The court below found the issues 
for the défendants and dismissed the bill, and the complainant bas 
appealed. 

The theory of the bill is that Coburn used $4,000 of the complain- 
ant's money without his consent toobtain the land which was deeded 
to the corporation, that this $4,000 was four-fifteenths of the entire 
amount used to obtain this land, and that four-fifteenths of the land 
and of the profits made by the mining company by the use of it were 
charged by thèse facts with a resulting trust in favor of Martin. Con- 
ceding that if thèse facts were established by the proof the complain- 
ant would hâve been entitled to relief, it was indispensable to the main- 
tenance of the bill that the complainant should prove that the $4,000 
was his money and not Coburn's at the time when Coburn used it, and 
that he should establish this fact by clear and convincing évidence, 
for a resulting trust in the title to land vested by writings and record 
in another may be established only by strong and persuasive proof. 
Shaw v. Shaw, 86 Mo. 594, 598 ; Laughlin v. Mitchell (C. C.) 14 
Fed. 382, 388; Id., 121 U. S. 411, 7 Sup. Ct. 933, 30 L. Ed. 987. 
Did the évidence in this case thus establish the averment that Martin 
was the owner of the $4,000 when it was used by Coburn? The com- 
plainant testified that on July 28, 1903, Coburn told him that he had 
control of some property in Tennessee upon which the mining company 
had to make a payment in order to hold it, and that he would like to 
hâve $4,000 or $5,000 for a few days ; that Martin replied that he 
would let him hâve it, but that he wanted it back within 10 days; that 
Coburn then said that the payment had to be made, that a loan on 
the property had been arranged, and that Martin could be absolutely 
sure of the money in 10 days ; that Martin then said to Coburn ; "New 
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I will let you hâve this money with this understanding, Mr. Coburn, 
that this money is placed in escrow with those people. Then if your 
deal goes through the people to whom this payment was to be made 
to hold this property can be satisfied that the money was there for 
them, and the trust Company could either deduct the $4,000 and the 
loan they were making you, if it was more than that amount, or else 
it could be taken out of the loan that they were making," and Coburn 
answered, "I will take no chances with this money at ail and see that 
you take no chances. You shall hâve the money back within ten days" 
^and thereupon Martin paid over the $4,000 to Coburn. Martin fur- 
ther testified that shortly before August 25, 1902, he received a tele- 
gram from Coburn in thèse words, "Wire me whether I can use the 
money," and that on August 23, 1902, he wrote to Coburn in this way: 

"Your message and letter were received the sa me day.' Was av/ay for sojvie 
tlme. Regarding the money: Be sure to hâve it here'(Mpls) Sept. 20. Dltl 
not Write when I got baclc tliinliing that if you had a dead sure thing with 
big money in sight you would use it anyway." 

On the other hand Coburn testified that he told Martin about July 
28, 1902, that he wanted $4,000 or $5,000, that the mining company 
was issuing bonds, that he was to bave $05,000 of them, that a party 
had agreed to loan hini $27,000 on $30,000 of them as soon as they 
were printed and signed, that he could get the money in that way to 
pay $4,000 back in 10 days, that Martin then loaned him the $4,000 
and took his promissory note for it and an agreement from him to 
give Martin 40 shares of the stock of the mining company. He testi- 
fied that nothing was ever said about placing the money with a trust 
company in escrow, that if it had been so placed he could not hâve 
used it, and that he never lieard that Martin claimed any interest in 
the property of the company on account of the $4,000 until after the 
bill in this suit was filed. 

The évidence was uncontradicted that Coburn used the money be- 
tween July 29, 1902, and August 13, 1902. If the testimony of Martin 
was true, the money was then his,. and Coburn converted. it to the use 
of his mining company; if Coburn told the truth, Martin then had no 
title to the money, and the relation between them was that of debtor 
and créditer. The court below found this issue in favor of Coburn. 
Its finding may not be reversed unless it clearly appears that it fell 
into some error of law or made some mistake of fact in reaching its 
conclusion. There is no substantial évidence in the record except the 
testimony of Martin, which is inconsistent with its finding. Its con- 
clusion is supported by the facts that on July 28, 1902, when Martin 
gave Coburn the $4,000, the latter executed and delivered to him his 
promissory note for that amount and for interest at 10 per cent, per 
annum after maturity, payable to the order of Martin on August 10, 
1902, and a written agreement "to give J. E. Martin forty sharés New 
York and St Louis Mming and Manufacturing Company stock in con- 
sidération of loan and other promotion benefits" ; that Martin repeat- 
edly askêd Coburn, by letters in évidence, to pay the $4,000 and in- 
terest to him, and Coburn did pay it before this suit was commenced ; 
and that Martin never claimed or demanded any interest in the prop- 
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crty or profits of the mining company until he commenced this suit 
in December, 1907, after he had received from Coburn the $4,000 and 
interest. No analysis or discussion of this évidence can make the légal 
conclusion it compels much clearer. The promissor)' note was the usu- 
al évidence of a loan. The parties themselves called the transaction a 
loan in the simultaneous written agreement about the 40 shares of 
stock. The writings évidence a loan, and nothing more. There was 
no agreement in writing from which a bailment or any other relation 
than that of debtor and creditor could be inferred, and the complain- 
ant affirmed and took the benefit of that relation until he persuaded 
Coburn to pay the debt. Thèse acts of the parties demonstrate more 
plainly than words or oaths the true nature of the transaction of July 
28, 1903. They bear into the mind a firm conviction that when Coburn 
used this money it was his, and not Martin's, so that no resulting trust 
could hâve arisen in favor of the complainant from that use. This 
conclusion is fatal to the complainant's case, and it renders the con- 
sidération of other questions which hâve been presented and learnedly 
discussed by counsel unnecessar}'. 

The decree below must be affirmed, and it is so ordered. 

NOTE. — The foUowing Is the opinion of Dyer, District Judge, filed in thfi 
court below: 

DYER, District Judge. This Is a proceeding in equity In wliich the com- 
plainant (a citizen of Minnesota) seeks to reoover an interest in property 
now owned by the défendant company in the state of Alabama. The défend- 
ant Company is a corporation created prior to the 28th of .Tnly, 1002, and or- 
ganized for the purpose of buying and selling minerai lands. mines, and quar- 
ries in the states of Tennessee and Arkansas, and for the pur])ose, also, of 
building, equipping, and operating niills and réduction works, and for nianu- 
facturlng and selling fertilizers, and for other purposes. 

The bill sets forth: That in 1902 Arthur E. .Jones was président, Evaus R. 
Darllngton vice président, Ilarry R. Danner secretary, and the défendant Mel- 
vUle B. Coburn treasurer, of the corporation. That Coburn was appoluted 
manager of the company, and while so acting procured to be made to said com- 
pany a deed for 8,187 acres of land in Hickman county, Tenu., dated July 10, 
1902. That the considération for said lands was ,$87,000, to be paid as fol- 
lows: $5,000 cash ; $10,000 on or before the 25th of ,Iuly, 1902 ; .f.-)0,000 ou or 
before the 5th day of October, 1902 ; $15,000 on or before the Oth of October, 
1902; and $7,000 on or before the 5th of January, 1903. That the deferred 
payments were evidenced by notes bearing 6 per cent, interest and secured by 
lien on the property conveyed. It was further provided that the note for $50,- 
000, given as aforesaid, might be satisfied by first mortgage bonds of the com- 
pany, thereaf ter to be issued, and ."f-50,000 of its eommon stock, also to be there- 
after issued. It is alleged in the bill that the note for $50,000 was. In the 
manner provided, discharged. It is further alleged in the bill that the corpora- 
tion did not hâve means sufficient to meet Its said obligations as they re- 
spectively beeame due and to carry on the business for which it was organiz- 
ed, and that on the 28tli of .Tuly, 1902, the défendant Coburn had in his posses- 
sion the sum of $4,000 belonging to complainant, and that afterwards at the 
request of the défendant corporation this sum of money was used in part for the 
purpose of meeting said notes, and partly for purchasing material for the pros- 
ecution of the business of the corporation, etc., and that it was so used without 
the linowledge or consent of complainant. It is further alleged that the de- 
fendant company In August, 1902, issued bonds in the sum of $500,000, due in 
20 years, ,and that thèse bonds were secured by a deed of trust on ail of the 
))roperty of the défendant corporation. It is further alleged that the said $4,- 
000, paid as aforesaid, amounts to four-flfteenths of the cash pald for said 
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lands, and that theref ore he is entitled to that proportion of sald lands and the 
profits made out of the workiug of the same, etc. , 

The answer of the défendant corporation is in effect a spécifie déniai of ail 
of the material allégations made In the bill. The défendant Coburn luakes an- 
svver in substance the sanie as his codefendant, but further says that the $4,- 
000 alleged to hâve been the money of coniplalnant was in fact money that 
he had borrowed from coniplalnant, and for which he had executed his note 
on the 28th of July, ]i)G2; that from time to time he made payments on the 
note, so that the whole amount tliereof, wlth 10 per cent, interest thereon, 
was fuily paid before the commencement of the présent action. 

The complainant claims that under the allesations contained In the blll, and 
the évidence taken In support thereof, a "resultlng trust" has been aecrued in 
his favor, and that in equity he is entitled to an Interest in the property of 
the défendant corporation equal to four-flfteenths of its property. The défend- 
ant corporation disputes this contention. The défendant Ooburn not only dis- 
putes the contention of the complainant, but claims that the $4,000 was loaned 
to hini by the complainant, and that the stim was pald back, wlth interest, be- 
fore the suit was brought. 

The évidence in the case IS qnite voluminous, and counsel In the case hâve 
been diligent and painstalilng in the préparation of brlefs and In the oral prés- 
entation of the case. The évidence shows that the défendant Coburn was a 
moving spirit in the organization of the défendant company, and that he had 
much to do with procuring the couveyance of the property from Meeks and 
others to the company. The évidence further shows that the "cash" payment 
of $5,000 was made by Jones on the lOth day of July, 1902, and the payment of 
$10,000 due Ouly 25, 1002, was also made by Kvaus. The évidence, seemiugly 
undisputed, shows that the cash payment made by Jones was In the form of 
a New York draft, drawn by the National Bank of the Republlc of Chicago, to 
his order. This was Indorsed by Jones and dellvered to Hamllton Parks, at- 
torney for the company, who turned the same over to the grantors in the deed. 
T"Tie $10,000 payment due July 25, 1902, was paid by one Evans, who took up a 
<lraft for that amount at the Corn Exchange National Bank; the note being 
attached to the draft. 

The évidence shows that Coburn was greatly interested in carrying success- 
fully through what he calls "the deal." He had but little ready money at the 
time, and was anxlous to raise $4,000 or $5,000 for the purpose of f urtherlng 
the eonsummation of the project, to acquire the property for the company, 
and to enable the company to issue and float its bonds and issue its stock. 
This done would, as Coburn c]a,imed, give him many of the bonds and much of 
the stock of tUe company, from whlch he clainied he could realize a large sum 
of money. Finding hlmself short of money, he weut in July, 1902, to Miune- 
apolis, the résidence of complainant, for the purpose of raising the sum needed, 
through the assistance of complainant. It appears that the complainant and 
Coburn were well acquainted with each other, and had been engaged together 
In business ventures in Wisconsin and in Joplln, Mo. After reaching Mlnne- 
iipolis It appears that Coburn explalned qulte fully to complainant his condi- 
tion and wlshes, and sought to get complainant to become interested In the 
business of défendant company. This complainant decUned on the ground 
that he had interests In Canada that required ail of his capital. It was sug- 
gested by complainant to Coburn that he (Coburn) might be able to make a 
loan for a short time at a bank In MInneapolis. The two went together to 
the bank, where negotiatlons for the proposed loan were unsuccessful. Com- 
plainant then sald to Coburn, in effect, that If he (Ooburn) would return the 
money (?4,000) in ten days he would let him hâve the amount. Coburn as- 
sured him that this would be done. Thereupon Coburn executed and dellvered 
to complainant a note, a copy of which is as foUovi's: 
•"$4,000. July 28, 1902. 

"August lOth, after date, without grâce, for value recelved, promise to pay 
to the order of J. E. Martin, four thousand (4,000) dollars in United States 
gold coin, or its équivalent, wlth interest at the rate of ten per cent, per an- 
num from date untll pald, payable at the Northwestern National Bank. In- 
terest on this note to maturity has been paid in advance. 

"[Slgned] Melvllle B. Coburn." 
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The money was furnished In the shape of drafts to Coburn. The proeeeds 
of thèse drafts, or the greater portion thereof, were used by Coburn in the 
purchase of materials, etc., for the company. The note became due, but was 
net paid. The évidence shows that repeated demands were made by com- 
plainant on Coburn for the money. Coutinuous and persistent demands for 
payment were made. Thèse payments were ail made before the beginning of 
the présent suit. 

The eomplainant claims that the $4,000 was not a loan, but was to be de- 
posited with the Colonial Trust Company in St. Louis, to the end that the 
trust Company might register the bonds of the company and agrée to act as 
its flnanclal agent, etc. If the §4,000 was a loan (and so understood by the 
parties at the time the same was made), to be paid back, with intercst, then 
the complainant's contention that there Is in him a "resulting trust," which 
entitles him to an Interest in the property equal to four-flfteenths cannot be 
maintained. 

I hâve examined as carefully as I could the évidence in the case, aud bave 
reached the conclusion that it does not sustain complainant's contention. In 
my judgment the transaction on the 28th of July, 1902 (when the note was 
given for the $4,000), was simply and purely a loan. Martin let Coburn hâve 
the money on the assurance that it W'Ould be paid back iu a certain number of 
days. This was not done. The letters of Martin to Coburn (covering a long 
period after the note was matured) convince me that Martin always regarded 
the money he let Coburn hâve as a loan, aud the fact, if it be a fact, that Co- 
burn at various times promised to compensate Martin for the losses he claims 
to hâve sustained in Canada by the failure of Coburn to return the money at 
the time promised, does not in my judgment militate in the least against the 
contention of Coburn that the transaction on the 28th of July, 1902, was "sim- 
ply and purely a loan," It is unnecessary, in my view of the évidence, to enter 
into a discussion of what is and what is not a "resulting trust" ; for it is prac- 
tically conceded by counsel for com])lainant, as I uuderstand him, that, if the 
$4,000 transaction was a loan, then no trust resulted to eomplainant. 

It follows, therefore, that the complainant's bill must be dismissed; and it is 
so ordered. The same order will be made in regard to the défendant Coburn's 
cross-bill. 



TOVv'N OF FLETCIIKK v. HICKMAN. 

(Circuit Court of Appeals, Eiglith Circuit. Xovember 23, lOOS.) 

No. 2,703. 

1. Judgment (§ 900'*)— Judgment as Cause of Action. 

A judgment creditor may maintain an action against the debtor on his 
judgment, the riglit to eollect it by exécution or other process being merely 
cumulative. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1719; Dec. Dig. 
§ 90O.»=] 

2. Evidence (§ 5*)— Judicial Cognizance— Notorious Pacts. 

Courts take judicial coguizance of notorious facts, familiar to common 
expérience and observation. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 4 ; Dec. Dig. § 
5.*] 

3. Evidence (§ 58G'*)— Négative Testimony. 

Négative testimony is valueless, unless it appears that the witness was 
so clrcumstanced as to be reasonably likely to hâve some knowledge on 
the subject. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2433, 2434 ; Dec. 
Dig. § 586.'*] 

'For other cases see same tooic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Municipal Coepoeations (§ 122*) — Oedinances— Publication— Négative 

Testimony. 

Under Jlills' Ann. St. Oolo. 1891, § 4443, providing that municipal ordi- 
nances sliall be recorded in a "Book of Ordlnances," whicli record sliall be 
prima facie évidence tUat tlie ordiiiances were duly pulilislied as provided 
by iaw, wliich requires thelr publication In sonie newspaper published 
wlthin the corporate limits of the municipality or, If none, in one of gên- 
erai circulation therein, the burden resting on a town having no newspaper 
to prove that an ordiuance authorizing an issue of bonds and so recorded 
was not duly published is not sustained by a gênerai statenient of a wit- 
ness that he moved into the town some years after the issuance of the 
bonds and that there had been no newspaper of gênerai circulation tliere- 
in "at any time slnce its incorporation." 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
289; Dec. Dig. § 122.*] 

5. Municipal Coupouations (§ 047*)— Bonds— Bona Fide Holdehs. 

A purchaser of municipal bonds from a prior bona fide purchaser for 
value before niaturity talvcs the rights and standing of his vendor. 

FEd. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1982; Dec. Dig. § 047.* 

Bona fide purchaser of municipal bonds, see note to Pickens Tp. v. Post, 
41 0. C. A. 6.] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

William A. Bryans (Guy Le R. Stevick and L. Ward Bannister, on 
the brief), for plaintifif in error. 

William P. Malburn (C. S. Thomas and W. H. Bryant, on the brief), 
for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

ADAMS, Circuit Judge. This was a suit in two counts: One to 
recover the amount of a former jvidgment rendered by the court below 
in favor of the plaintifif, Hickman, against the town of Fletcher, 
the défendant below, and the other to recover the amount due on 
coupons detached from 69 certain bonds issued by the town of Fletch- 
er and belonging to plaintiff, Hickman. The Circuit Court directed a 
verdict and rendered a judgment for the plaintiff on both counts, and 
this writ of error is to secure à review of that action. 

It is first objected that a suit does not lie on a judgment as long 
as the holder can enforce it by exécution issued thereon in due and 
usual course. It is said that to permit a second judgment at the pleas- 
ure of the judgment creditor is unnecessarily harassing and vexations 
to the judgment debtor. This view iinds support in a few cases, but 
the gênerai and almost luiiversal rule is otherwise. 2 Freeman on 
Judgments, § 433 ; 2 Black on Judgments, § 958, and cases cited ; 
Gaines v. Miller, 111 U. S. 395, 4"Sup. Ct. 426, 28 L. Ed. 466; Hick- 
man V. Maçon County (C. C.) 42 Fed. 759. The right to enforce pay- 
ment of a judgment by process of exécution is merely cumulative. 
The obligation of the judgment debtor is to pay the judgment 
when rendered. If he fails to perform the obligation, no reason is 

'For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



TOWN OF FLETCIIER V. HICKMAN. 405 

perceived wliy tlie judgment creditor may not resort to tlie courts of 
the land to enforce it. If the judgment debtor desired to escape the 
vexation and annoyances of successive suits, it is pertinent to suggest 
that he had it in his power to do so, and at the same time save his 
creditor from greatcr vexation and annoyance, by discharging his ob- 
ligation and paying his debt when due. There was no error in direct- 
ing a verdict on the first count. 

It is next contended that the or(hnance of the town of Fletclier which 
purported to authorize the issue of bonds from which the coupons in 
controversy came is invahd because not pubhshed as required by law, 
and that the plaintiff Hickman was not an innocent holder for value 
of the bonds. The validity of this issue of bonds has been passed 
upon by this court in a former suit between tliese parties to recover 
on other Impaid coupons taken from them. Town of Fletcher v. Hick- 
man, 136 Fed. 568, 69 C. C. A. 350. In that case this court consid- 
ered the présent contention of the town relating to the invalidity of the 
ordinance. One of the vital contentions then considered and upon 
which the town now chiefl}^ relies was that the ordinance authorizing 
the issue of the bonds was not published as required by law. The act 
of the General Assembly of Colorado approved April 4, 18;7 (Laws 
1877, p. 874), as amended by the act approved March 2, 1887 (Laws 
1887, p. 44.3), found in Mills' Ann. St. Colo. 1891, vol. 2, § 4364 et 
seq., authorized towns and cities by ordinance to contract an indebt- 
edness and issue bonds for the purpose of acquiring a System of wa~ 
terworks. Section 4443 of the Statutes provided that ail such ordi- 
nances — 

" * * * shîill be published In some newspaper published witliln the llmits of 
the corporation, or if there be none such, then In some newspaper of gênerai 
circulation in the municipal corporation, * * * j)rovided. however. that if 
there is no newspaper published within or which has a gênerai circulation 
within the liniits of the corporation, then and in that case, ujion a résolution 
Iieing passed by such council or board of trustées to that eifect, such by-laws 
and ordinances may be published by posting copies thereof in three public 
places, to be d<!signated by the board of trustées, within the llmits of the cor- 
poration ; and such Ity-laws and ordinances shall not take effect and be in force 
until the expiration of five days after they hâve been so published or posted. 
But tlie Book of Ordinances herein provided for shall be taken and considered 
in ail courts of this state as prima facie évidence that such ordinances liave 
been published as provided by law." 

This court has held (National Bank of Commerce v. Town of Gran- 
ada, 54 Fed. 100, 4 C. C. A. 212), construing the Colorado Statutes, 
that the publication of an ordinance authorizing the création of an in- 
debtedness and issue of bonds for the purposes contemplated in this 
case was an essential prerequisite to the validity of the issue, and such 
is assumed by counsel to be the law applicable to this case. The con- 
tention on the part of the town is that, conceding an ordinance to hâve 
been duly passed, there was no lawful publication of it, and, as a re- 
suit, the bonds issued by authority of the ordinance are void. 

The bonds in question bore date July 1, 1891, and, to prove in the 
former case that there was no désignation of three public places by 
the board of trustées for the posting of the ordinance, défendant intro- 
duced in évidence copies of the town records covering the period from 
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the incorporation of the town until and inclusive of July 1, 1891. 
Thèse records disclosed that the board took no action designating- 
places for posting the ordinance prior to the date of the bonds, but 
this court on the former appeal held that, inasmuch as tlie date of 
bonds is not necessarily or usually the accurate date of their issue, 
lawful posting of the ordinance might hâve occurred after July 1, 
1891, and inasmuch as the burden of showing the failure to publish 
was on défendant, it had not borne the burden. To supply the, proof 
thus shown to be lacking the contest is renewed in this second suit on 
coupons of the same issue of bonds, and défendants hâve proved that 
the bonds in question were actually issued and emitted on July 1, 1891, 
and that there was no order of the board of trustées authorizing the 
posting of the ordinance prior to that time. Upon making this proof 
défendant novi^ contends that the gap is closed, and that it appears that 
the ordinance was never published and is therefore void. 

We are unable to agrée with this contention. Publication of the 
ordinance by posting was a resort permissible only when no newspaper 
was published or in gênerai circulation within the limits of the cor- 
poration. Whatever may be the proof with respect to the publication 
of a newspaper within the town of Fletcher, there is none which fairly 
tends to show that there was no newspaper which generally circulated 
in that town. We must take judicial cognizance of the fact that the 
four sections of land constituting the territorial area of the town of 
Fletcher He contiguous to the city of Denver, and that the city in 1890, 
according to the census report of that year, had a population of 106,- 
000. We may also take judicial cognizance of the notorious facts 
familiar to common expérience and observation that there was within 
the city the usual provision for urban life, comfort and enjoyment like 
market houses, water and light supply companies, railroads and other 
means of locomotion affording communication with the outside and 
surrounding country ; and also that the city had a daily press consist- 
ing of newspapers of a gênerai circulation, at least throughout its 
limits. Baker v. Duncombe Mfg. Co., 146 Fed. 744, 77 C. C. A. 234, 
and cases cited. In such circumstances it is incredible that no news- 
paper ever got into gênerai circulation in the neighboring town of 
Fletcher. Such, however, might hâve been the case, and to prove it a 
Mr. Harris was produced as a witness for défendants. He swore that 
he had resided in the town of Fletcher for 13 or 14 years; that he 
moved into the town in 1894, 3 years after the events now being con- 
sidered ; and, without having disclosed any facts showing that he had 
any information or was so circumstanced that he could hâve any in- 
formation on the subject, the following broad and all-embracing ques- 
tion was asked: "Q. Was there any newspaper of gênerai circulation 
in the town of Fletcher at any time since its incorporation?" This 
question was propounded to liim at the time of the trial below, in 1907. 
His answer was equally broad and all-embracing: "No, sir." He 
affirmed that at no time since 1891 up to 1907, when he testified, was 
there a new-spaper circulating generally in the town. This was ail the 
testimony produced to establish the required négative. Testimony like 
this has been repeatedly pronounced by this court of no value. Chi— 
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cago & N. W. Ry. Co. v. Andrews, 130 Fed. 65. G4 C. C. A. 399 ; Rich 
v._ Chicago, M.. & St. P. Ry. Co., 149 Fed. 79, 78 C. C. A. 663. Not- 
withstanding the évidence of this witness, which is ail that the town 
relied upon, the ordinance authorizing the issue of the bonds may well 
hâve been published in some newspaper of gênerai circulation in the 
town, and the burden was on the town to prove that it was not. 

The ordinance was duly recorded in the "Book of Ordinances" pro- 
vided for by section 4443. That fact constituted prima facie évidence 
•of its lawful publication. The statute conferring that prima facie 
effect was dictated by a wise public policy. New towns and cities of 
Colorado required for their proper development the construction of 
public buildings, sewers, waterworks, gas plants, bridges, and other 
like public utilities ; and necessity frequently dictated that the cost of 
such improvements should be made a burden upon the future as well 
as the présent. Proof of the publication or posting of ordinances re- 
quired for their lawful authorization might after the lapse of years be 
difïîcult. The successful accomplishment of public enterprises, dépend- 
ent largely upon the ability to borrow money for the purpose, required 
some readily available and reliable method of proving compliance with 
conditions précèdent to the validity of bonds to be issued as évidence 
of the loan. For reasons like thèse, the statutes of the state made the 
record of an ordinance in the "Book of Ordinances" to be kept for that 
purpose prima facie évidence of its lawful publication. In view of 
thèse facts, courts ought not to permit this salutary presumption of 
regularity to be overcome by anything less than substantial proof of 
irregularity. There was no proof of it in this case, and the trial court 
rightly directed a verdict for plaintifï on the second count. 

But it is said that défendant ofifered to make proof of failure to pub- 
lish the ordinance, and that the court rejected such offer, and in so 
doing erred. After witness Harris had been examined, cross-examin- 
ed, and re-examined, with no other resuit than as indicated, the court 
intimated that that évidence was not sufficient to authorize a submis- 
sion of the issue to the jury. Thereupon defendant's counsel, without 
offering any other witness, made the f ollowing ofifer : 

"The defenflant offers to prove from the records in the former case, autl un- 
der the stipulatiou liled In this case, tliat at ail times between the day of tlie 
formation of the town of Fletcher and the date of the actual émission and is- 
sue of tlie bonds in controversy in this case, that there was no uewspajier pub- 
lished within or which had a gênerai circulation wlthin the liuiits of the cor- 
poration, * * * " etc. 

Assuming, for the présent purpose only, that this wholesale offer 
to prove was proper practice, and one upon which error could be 
predicated, attention is called to the fact that the offer was to prove 
"from the records in the former case" under the stipulation filed in 
this case permitting use of that record. That record lias been ex- 
haustively examined, and is found to contain no further évidence on 
the subject concerning which the offer of proof was made than that 
already considered. Nothing appears in this record justifying any 
différent resuit than that reached when the case was hère before. 

In view of the conclusion just stated, it is unnecessary to consider 
whether Hickman was an innocent holder for value of the bonds in 
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controversy; but as that question was argued and may arise at some 
other time, we may properly dispose of it now. The undisputed proof 
is that Hickman acquired his bonds from the Denver Savings Bank, 
which was an innocent purchaser and bona fide holder thereof before 
maturity. In such circumstances the bank passed its title to its Ven- 
dée, and the latter is not affected by proof that he was acquainted with 
facts constituting a défense to the bonds at the time he purchased them. 
He is entitled to stand in the shoes of his vendor. Whatever rights 
the bank had he may assert in this action. Gamble v. Rural Independ- 
ent School District, 146 Fed. 113, 76 C. C. A. 539, and cases cited. 
The judgment mnst be affirmed, and it is so ordered. 



CI.ARK V. COLORADO & N. W, R. CO. 

(Circuit Court of Appeals, Eiglith Circuit. Noveiiiber 7, 10C8.) 

No. 2,695. 

1. Carriers (§ 244*) — Wiio aee Passengees — Invitation' of Caeeieb's Em- 

ployés. 

Neltber tlie inaster meehanic of a railroad nor a conductor, nor an eii- 
gineer of a train, bas any implied authority to agrée on behalf of tlus 
Company to earry a person on sueli train without payment of fare. 

[Ed. Note. — For otber cases, see Carriers, Cent. Dig. § 1115 ; Dec. Dis. 
§ 244.*] 

2. Raileoads (§ 2T6*)— Injuries to Pehsons on Trains— Persons Ridino at 

Invitation of Employés — Riding on Engine. 

One who aecepted an invitation from the master meehanic of a rall- 
road and a conductor and an englneer of a train to ride in the cab of au 
engine witbout payment of fare is presumed to hâve linown that sucli in- 
vitation was without authority, and not only did not Ijecome a passeii- 
ger, to whom the carrier owed the duty of care as such, but assumed ull 
of the known hazards incident to such exposed position ; and tbere can bo 
no recovery from the company for his injury or death, due to such dan- 
gerous position, unless caused by the wanton or recltless act of its serv- 
ants. 

[Ed. Note. — Eor otber cases, see Railroads, Cent. Dig. § 884 ; Dec. Dlg. 
§ 276.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Sterling B. Toiiey (Henry V. Johnson and R. Burge Toney, on the 
brief), for plaintiff in error. 

O. L,. Dines (E. E. Whitted, on the brief), for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. This is an action instituted by the wid- 
ow of J. F. Clark against the défendant railroad company to recover 
damages for personal injury resulting in his death. The court sus- 
tained a demurrer to the pétition, which presented two objections 
thereto : (1) That the pétition does not state facts sufficient to con- 

♦For other cases see same toplo & § kumber in Dec. & Am. Iitgs. 1907 to date, & Rep'r Indexas 
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stitute a cause of action; and (2) because it discloses that the de- 
ceased was guilty of négligence directly contributing to bis injury. 
The plaintiff below declining to plead further, final judgment was 
entered on the demurrer. 

The substantive facts disclosed by the pétition are as follows : The 
défendant railroad was operated between the city of Boulder and the 
town of Eldora, in Boulder county, Colo. On the 15th day of July, 
1906, the said J. F. Clark was invited by the conductor, engineer, and 
master mechanic of the défendant company to ride in the cab of an 
engine drawing a train of cars on said road. While so traveling in 
said cab the engine collided with the end of a freight car which de- 
fendant's employés had run out on a siding of the railroad track, but 
left the end or corner of said car protruding onto the main track. 
so that the said engine in passing collided therewith, breaking in the 
side of the cab on which the said J. F. Clark was sitting or standing, 
whereby he was killed. The pétition allèges "that deceased was not 
an employé of the défendant company and was not a passenger for 
hire ; that is, was not required to pay for traveling on said car." 
The prayer of the pétition is for $25,000 damages. 

It will be observed that, while the pétition discloscs that the engine 
in question was drawing a train of cars, it does not allège that it 
was a train of passenger cars, adaptable to and uscd for the car- 
riage of passengers. Non constat, it may bave been a freight train, 
which did not carry passengers at ail. Therefore the case pres.ented 
by the pétition is that the deceased, without paying or agreeing to pay 
any fare, establishing a contractual relation between him and the car- 
rier for bis safe carriage, voluntarily entered into the cab of a loco- 
motive engine to take a free ride for bis own accommodation. 

To avoid the obvious nonliability of the défendant railroad company 
for said Clark's death, the pétition allèges that he was so much in their 
Personal favor tliat he received simultaneously an invitation from the 
conductor, the engineer, and the master mechanic to ride in the engine 
cab. As the pétition does not aver that either of said employés had 
authority to extend such invitation, the authority must arisc, if at ail, 
from mère implication. Most certainly no such authority can be as- 
sumed to hâve resided with the master mechanic, vAio had no con- 
nection whatever vvith the opération of the railroad train while run- 
ning. Judge Caldwell, in Condran v. Chicago, M. & St. P. Railwav 
Company, 67 Fed., loc. cit. 523, 14 C. C. A. 508, 28 L. R. A. 749, said": 

"It is a nialicr of coiiimoii knowlcdf;e, of wlik-h the court wiU take .jiitlicial 
notice, and of which the i)u!)lic are hound to take notice, fhat railroad pas- 
senger trains are o])eratod to carry passciiKcvs for liire. ïliey are not elee- 
mosynary ascnciew. It is e(]nnlly well setlled that the authority of a rail- 
road conductor does not extend to the carrying of i)asseiigi'rs without the 
payment of tUe regular fare." 

So Judge Sanborn, in Purple v. Union Pacific Railroad Company, 
114 Fed., loc. cit. 126, 51 C. C. A. 567, 57 L. R. A. 700, said: 

"A contract is indispensable to the relation of carrier and i)assenger. ïhe 
minds of the parties mnst meet ii])on the agreenient tliat the carrier will 
transport and the jiassenger will i)!iy for the Iransportation, in the absence 
<)f a sx>eciflc agreenient or perudssion by the proper officer of the transporta- 
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tion eompany that the latter vvill carry the passenger without compensation. 
This eontract of carriage may, it is true, be express or Iraplied ; but, if it 
does net exist in elther forni, the relation of carrier and passenger cannot 
liave been created. An implied agreement to pay tare, and hence the rela- 
tion of carrier and passenger, undoubtedly arises where one enters a pas- 
senger car and rides towards his destination. But it is equally true that 
if one enters and rides under au express or implied agreement with a con- 
ductor. wliom he lîuovvs or bas reasonable cause to believe bas no authority 
to make such a eontract, that he shall not pay his fare, but shall cbeat the 
Company out of the transportatiou, no eontract of carriage is created ; but 
the existence of such an agreement is eonclusively negatived by the actual 
fraudulent eontract, so that it cannot exist." 

As the pétition allèges that the deceased was not a passenger for 
hire, he knew, what every man is presumed to know, that the rail- 
road was being operated for hire. If so, he knew that he was cheat- 
iiig the railroad out of its rightful due, as he certainly understood that 
the men whose guest it is claimed he was were not to pay it for him. 
Every sensible man comprehends that, while a railroad conductor 
is in charge of the train, he is placed there by the eompany to col- 
lect fares from passengers, and if he neglects this duty he is wrong- 
ing his employer. His very position and office as conductor advise 
every person who enters upon the train to be carried that, presump- 
tively, he is without authority to carry him free of charge. He also 
knows that the engineer in his cab has nothing to do with the ad- 
mission of a passenger to the train for carriage. Much less had either 
the engineer or the conductor authority to invite the deceased to take 
passage in the engine cab. The law imputed to him, when he entered 
the cab, knowledge of the fact that the railroad eompany had not 
constructed or designed such a place for the carrying of passengers. 
It is a place fashioned and intended alone for the engineer and fire- 
man. It is equipped with a narrow seat on the right-hand side for 
the engineer, and a corresponding seat on the left-hand side for the 
fireman, with a small space between for the engineer when standing 
at the throttle of the engine and for the fireman when shoveling coal. 
It is necessarily exclusive of outsiders, who by their présence and 
talk are liable to divert the attention of the engineer and fireman from 
their required constant watchfulness. Public policy itself demands 
this rule, and forbids any déviation from its observance. 

The authorities are in harmony in holding that in a place like an 
engine cab, drawing a train of cars, the person who voluntarily en- 
ters therein to ride is presumed to know that it is not designed for 
such use, and no presumption arises in favor of such person that the 
engineer and conductor hâve either express or implied authority 
to grant him such permission. Robertson v. N. Y. & E. R. R. Co., 
22 Barb. (N. Y.) 91; Powers v. Boston & M. R. Co., 153 Mass. 188. 
26 N. E. 446; Eaton v. Delaware, L. & W. R. Co., 57 N. Y. 382, 
15 Am. Rep. 513; Files v. Boston & A. R. Co., 149 Mass. 204, 21 
N. E. 311, 14 Am. St. Rep. 411; Whitehead v. St. Louis, I. M. & S. 
Ry. Co., 23 Mo. App. GO. While some courts hâve gone to consid- 
érable length in holding railroad companies responsible for the acts 
and assumptions of their employés while in positions of apparent au- 
thority, yet, when requested to hold that there is any presumption 
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in favor of the authority of the employés to permit third persons to 
use places and instrumentalities obviously not designed therefor by 
the master, they corne to a hait If a conductor or engineer should in- 
vite a person to ride on the cowcatcher, a cross-beam is front of the 
engine, or on a brake-beam of a moving car, the foolhardy acceptor, 
receiving an in jury thereby, would not be heard to say that he as- 
sumed the conductor or engineer had authority from the railroad Com- 
pany to invite him to ride there. 

By voluntarily entering the engine cab to ride, the deceased as- 
sumed ail the known hazards incident to such exposed position, be- 
cause it is not a place designed by the railroad company for car- 
rymg passengers, and because it is a known place of increased dan- 
ger. If a bridge be down, or any obstruction be on the track, the 
engine first encounters the danger and incurs the disaster. Danger 
lurks in such position. It was the side of the cab on which Clark 
stood or sat that first encountered the projecting end or corner of 
the car on the side track. The side of the cab was crushed in, which 
occasioned his injury. No derailment of, or other injury to, the train 
is alleged. So the fact is confronting that, had the deceased not chosen 
to ride where he did, no harm would hâve come to him. In voluntarily 
assuming such extrahazardous position he was guilty of contributory 
négligence. This proposition of law has recently been announced by 
this court in Chicago G. W. Ry. Co. v. Mohaupt (C. C. A.) 162 Fed. 
665. It is reinforced by the following pertinent décisions : Doggett v. 
Illinois C. R. Co., 34 lowa, 284 ; Radley v. Columbia Southern R. Co., 
44 Or. 332, 75 Pac. 212; Texas & P. R. Co. v. Boyd, 6 Tex. Civ. 
App. 205, 2t S. W. 1086; Files v. Boston & A. R. Co., 149 Mass. 
204, 21 N. E. 311, 14 Am. St. Rep. 411, and citations; St. Louis, K. 
C. & C. R. Co. V. Conway (C. C. A.) 156 Fed. 234, 235. 

Counsel for plaintiff in error placed great stress in argument upon 
the contention that, notwithstanding the deceased may hâve been in 
an improper place on the engine, he was not a trespasser, but a licensee, 
and therefore the company owed him the duty not to wantonly or 
recklessly injure him. This may be conceded. The contention of 
counsel is that the pétition charges gross négligence in the switching 
crew of the défendant company leaving the end of the freight car 
on the siding so as to conflict with the main track. In the first place, 
there is no allégation in the pétition of wanton and reckless conduct 
by the defendant's employés. "The term 'gross,' in this connection, 
is nothing but an epithet. It means no more than the failure to ex- 
ercise ordinary diligence in the circumstances of the particular case. 
It distinguishes no légal degree of négligence, and it is not error to 
refuse to apply it to the négligence for which a défendant may be 
liable, because its use merely tends to create doubt and to increase 
confusion." Purple v. Union Pacific R. Co., 114 Fed., loc. cit. 130, 
61 C. C. A. 571 (57 L. R. A. 700). 

Even had the pétition charged wantonness or recklessness in the 
switching crew, as applied to the instance at bar it would not hâve 
helped the case. The following excerpt from the well-considered 
opinion in Eaton v. Delaware, L. & W. R. Co., 57 N. Y., loc. cit. 394, 
j,5 Am. Rep. 513, présents the correct rule: 
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"But It îs sald that by the act of tlie conduetor the plaintiff was lawfully 
on the train, and that for this reason the défendant was liable to him for 
the négligence of its servants. With due submission, this is simply begging 
the question. The plalntlfC could only be lawrfully on the train by an author- 
ized act of the conduetor. The question still recurs: Had the conduetor 
the authority to talce plaintlfiC on the train? If not, he could not lawfully 
be there. It is not necessary to consider whether he was a tresitasser. It 
is enough to hold that a duty to be eareful toward him would ouly spring 
up on the part of the défendant by au act on the conductor's part couiing 
withln the scope of his authority." 

The switching crew did not know that the deceased was on the en- 
gins, and had no reason to anticipate that any passenger would be 
in such exposed position. Nor did the engineer or conduetor know 
or hâve reason to anticipate that the freight car extended onto the 
main track. While it is to be conceded that it was a culpable, neg- 
hgent act on the part of the switching crew in not taking pains to 
see that tlie freight car cleared the main track, the deceased, in vol- 
untarily riding in the engine cab — a place not designed for the car- 
riage of passengers, and in which he would obviously be exposed to 
first encounter any obstruction that might be on the track — was none 
the less guilty of contributory négligence. 

Counsel for plaintiff in error rely chiefly upon the case of Phila- 
delphia & Reading Railroad Company v. Derby, 14 How. 468, 14 
L. Ed. 503. It is deemed sufScient to say of that case that the pro- 
nouncements thereiîi are predicated of a state of facts distinctively 
distinguishable from the case at bar: (1) The cab there spoken of, in 
which the injured party was riding, was evidently not such an engine 
cab as the one hère in question. It was a carrying car, constructed 
and designed for the président and officiais of the railroad on inspec- 
tion tours, and the like, and was/ therefore, a place for carrying pas- 
sengers. (3) The injured party was a stockholder in the company, 
and was invited by the président thereof, who had apparent authority 
therefor, to ride with him in the place designed for the carriage 
of persons. (3) The employés of the company in charge of the track 
had spécial instructions to keep it clear of obstructions because of the 
coming, on this specially equipped car, of the officiais of the road, who 
could be expected to be where they were riding when the car came. 

Other décisions cited in the brief of counsel for plaintiff in error are 
not in point in their facts, and are not of controUing authority. 

It results that the judgment of the Circuit Court must be affirmed. 
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WOLF BROS. & CO. v. HAMILTON-BUOWN SHOE CO. 

(Circuit Court of Appeals, Eiglitli Circuit. November 17, 1908.) 

No. 2,811. 

1. TEADE-M.4.RKS AND TBADE-NAMES (§ 3*)— MABKS SUBJECTS OF OWNEBSHIP— 

Descriptive Kames. 

Tlie term "Tlie American Girl," used to desijinate women's slioes, Is a 
geographical and descriptive, ratlier than an arbitrary and fanciful, name, 
and is not tlie subject or' a valid trade-marli. 

[Ed. Note. — For otlier cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7 ; Dec. Dlg. § 3.*] 

2. Tkade-Maeks and Tbade-Names (§ 5*)— M.abks Subjects of Ownebsiiip— 

Numerals. 

Numerals, used to designate partîcular styles of shoes, ratliev than the 
manufacturer, cannot be made the subject of a trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Nauies, Cent. 
Dig. §9; Dec. Dig. § .5.*] 

3. Tbade-Mabks and Tbade-Names (§ 67*)— Unfaib Compétition. 

A manufacturer, whieh bas adopted a name or device not subject to 
appropriation as a trade-mark to designate its goods, is still protected in 
its use from unfair compétition. 

[Fxl. Note. — For otlier cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i 78 ; Dec. Dig. § 67.*] 

4. Teade-Maeks anb Teade-Names (§ 70*)— TJnfaie Compétition— Simula- 

tion OF Names and Devices. 

Complalnant, a manufacturer of shoes, and its predecessors in business, 
used the name "The' American Girl" to designate a woman's sboe, and ex- 
tensively advertised the same, with the phrase "As good as its name" 
and the picture of a young womaii. It also used numerals "403," "404," 
etc., to designate difCerent styles. Défendant, a large manufacturer, sub- 
sequently commenced the use of the name "The American Lady" for 
shoes of its niake, with the words "with the character of the woman," us- 
ing also the picture of a young woman, and designating différent styles 
by tlie same numhers used by complainant. HcM, tliat the simulation of 
complainant's names and devices in so many respects evidenced au in- 
tention to deceive iiurchasers, and constituted unfair compétition, against 
wliieh complainant was entitled to an injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81; Dec. Dig. § 70.*] 

Sanborn, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

James L. Hopkins and Simeon N. Johnson (Wallace Burch, Al- 
fred A. Eicks, and John E. Jones, on the brief), for appellant. 

Paul Bakewell (Bakewell & Cornwall, on the brief), for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Ttidges, and 
W. H. MUNGER, District Judge. 

W. H. MUNGER, District Judge. The record in this case dis- 
closes that complainant is a corporation, maiiufacturing women's 
shoes, at Cincinnati, Ohio; that in 1896, George F. Dana & Co. were 
manufacturers of shoes in said city, and adopted as a trade-mark 

•For other cases see same topic & § kumeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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for women's shoes manufactured by them the words "The American 
Girl." In May> 1898, a copartnership under the name of Wolf Bros. 
& Co. acquired said business and trade-mark, and in 1899 said Wolf 
Bros. & Co. adopted ànd used in advertising and selling its Amer- 
ican Girl shoes the catch phrase, "A shoe as good as its name," and 
used, in advertising, upon the top facing of the shoes, the picture of 
the head of a lady. In 1901 said Wolf Bros. & Co., for the purpose 
of designating certain styles of its American Girl shoes, adopted and 
advertised in its catalogues the numerals 403, 404, 407, and 408, and 
in its catalogue in 1904, for the same purpose, adopted an additional 
numéral, 397 ; and in their fall catalogue for 1904 Wolf Bros. & Co. 
adopted and had printed on its face cover a picture of Uncle Sam and 
a lady dancing a minuet. In June, 1905, the partnership of Wolf 
Bros. & Co. incorporated under the name of "The Wolf Bros. & 
Company," under the laws of the state of Ohio, and complainant then 
acquired ail the assets of the partnership, including the good will 
and trade-marks. 

The défendant is a corporation organized under the laws of the 
state of Missouri, and a large manufacturer of shoes at St. Louis, 
in said state. In August, 1900, défendant adopted as a trade-mark 
for women's shoes the words "The American Lady," with the picture 
of a lady. In October, 1903, it advertised v/ith its American Lady 
shoes the catch phrase, "The shoe deserves its name." The défendant 
claims that this catch phrase was used by it in advertising uppn one 
occasion only, and we dismiss it from further considération. There- 
after it changed the phrase to the words, "With the character of the 
woman." In its fall catalogue of 1904 the défendant designated cer- 
tain styles of its American Lady shoes by the same numerals used 
hy complainant, to wit, 403, 404, 407, and 408, and in its fall cat- 
alogue of 1905 it also adopted the numéral 397. In its catalogue of 
1904 défendant placed upon the face cover the picture of George 
and Martha Washington dancing a minuet. 

This action was brought by complainant, in which it charges the 
défendant with infringing its trade-mark "The American Girl" by 
the use of the name "The American Lady" and the portrait of a young 
woman. It further charges the défendant with infringing the catch 
phrase "A shoe as good as its name" by using the catch phrases "The 
shoe deserves its name" and "With the character of the woman." 
It also charges the défendant with infringement by adopting its nu- 
méral numbers before mentioned for similar styles of shoes. It 
also charges défendant with unfair trade. Proofs were taken, and 
upon the hearing the Circuit Court dismissed complainant's bill, and 
the case is brought hère on appeal. 

The first question for considération is whether the term "The Amer- 
ican Girl" constitutes a valid trade-mark. We think it settled doc- 
trine that geographical names cannot be appropriated to the exclu- 
sive use of one as a trade-name. Columbia Mill Co. v. Alcorn, 150 
U. S. 460, 14 Sup. Ct. 151, 37 L. Ed. 1144; Delaware & H. Canal 
Co. V. Clark, 13 Wall. 311, 20 L. Ed. 581; Genessee Sait Co. v. Bur- 
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nap, 73 Fed. 818, 20 C. C. A. 27 ; 111. Watch Co. v. Elgin Nat. Watcb 
Co., 94 Fed. 667, 35 C. C. A. 237 ; Elgin Nat. Watch Co. v. Illinoi? 
Watch Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365; Allen B. 
Wrisley Co. v. lowa Soap Co., 59 C. C. A. 54, 122 Fed. 796. We 
also think that the name, as applied to women's shoes is descriptive 
merely, viz., shoes manufactured in America and to be worn by wo- 
men, and not an arbitrary or fancifu! name to indicate maker; hence 
the name "The American Girl," applied to shoes, is not the subject 
of a valid trade-mark. Nor can numéral numbers, when used to 
indicate styles rather than origin and manufacture, be the subject 
of a valid trade-mark. Shaw Stocking Co. v. Mack (C. C.) 12 Fed. 
707; Dennison Mfg. Co. v. Thomas Mfg. Co. (C. C.) 94 Fed. 651. 
In this case we think that the numerals used by the complainant 
were for the purpose of indicating and designating the différent styles 
of shoes, rather than the maker. 

While it is true that a geographical name may not be exclusively 
appropriated as a trade-mark, yet a party, having adopted a geo- 
graphical name as a désignation of its goods, may be protected as 
against unfair trade. Pillsbury Washburn Flour Mills Co. v. Eagle, 
86 Fed. 608, 30 C. C. A. 386, 41 L. R. A. 162 ; The French Repub- 
lic V. Saratoga Springs Co., 191 U. S. 427, 24 Sup. Ct. 145, 48 L. Ed. 
247. This is clearly illustrated in the case of Pillsbury Washburn 
Flour Mills Co. v. Eagle, supra, wherein it was held that complain- 
ants, who were manufacturers of flour at Minneapolis, Minn., and 
had designated their flour as "Minnesota," "Minneapolis," etc., were 
entitled to enjoin a party who sold flour manufactured at Milwaukee, 
Wis., from designating such flour as "Minnesota," "Minneapolis,'' 
etc. This was donc because défendant, in using the names "Minneso- 
ta," "Minneapolis," etc., was expressing a falsehood, and endeavor- 
ing to palm ofï upon the public flour manufactured in Wisconsin as 
and for flour manufactured at Minneapolis. In this case, while com- 
plainant is not entitled to relief upon the ground that the words "The 
American Girl," or the numerals applied to its several styles of shoes, 
are valid trade-marks, yet it is entitled to protection from their use 
by the défendant in a manncr and under circumstances constituting 
unfair trade; the essence of the rule being that one person shall not, 
in the sale of bis goods, so act as to lead the public to believe that 
they are the goods of another. 

The record discloses that complainant and its predecessors ex- 
tensively advertised its shoes under the name "The American Girl," 
with the catch phrase before referred to, in varions trade journals 
and in newspapers throughout the United States, but largely through- 
out the Southern states, and established an extensive trade therefor. 
Défendant is a much larger manufacturer of shoes than complain- 
ant, and has advertised much more extensively, expending some- 
thing over $100,000 in advertising American Lady shoes after the 
bringing of this suit. It is plainly obvious, we think, that the words 
"The American Girl" and "The American Lady" are so similar as 
to cause confusion, and the évidence fully discloses such to hâve been 
the resuit. 
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The testimony of the vice président and superintendent of défend- 
ant, with référence to adopting the name "The American L,ady," is 
that in the latter part of August, or the first of September, 1900, they 
assembled their trayeling salesmen, for the purpose of making a 
sélection of samples for the following season, and it was suggested 
at such meeting that some name be adopted for that hne of women's 
shoes, and the name "The American Lady" was selected. He tes- 
tifies that at that time he had never known or heard of shoes be- 
ing made by Wolf Bros. & Co. of Cincinnati, or made and sold by 
any one, imder the name of "The American Girl." It is further claim- 
ed on the part of the défendant that, when it used the catch phrases 
"The shoe deserves its name" and "With the character of the wo- 
man," it did not know, and had not heard, of complainant's catch 
phrase, "A shoe as good as its name ;" that at the time they adopted 
the varions numerals which had been theretofore adopted by com- 
plainant it did not know that complainant used such numerals to 
designate similar styles of its shoe "The American Girl." 

To the adoption of the picture of George and Martha Washing- 
ton dancing a minuet we do not attach much importance, as the évi- 
dence discloses that défendant had ordered engravings of the picture 
some months prior to the issuance to the public by complainant of 
its catalogue having engraved thereon the picture of Uncle Sam and 
a lady dancing a minuet. But we cannot believe that, at the time of 
the adoption by défendant of the name "The American Lady" for its 
shoes, it did not know that complainant used the words "The Amer- 
ican Girl" for its shoes, as it appears that the salesmen who were 
assembled by défendant and adopted the name "The American Lady" 
had beèn traveling through the territory in which complainant's 
American Girl shoe had been sold and extensively advertised as such. 
The adoption by défendant of .the catch phrases simulating that of 
complainant, adopting the same numerals that complainant had adopt- 
ed, and, when complainant went back and adopted the additional 
numéral 397, then likewise immediately adopting the same, we can- 
not think took place without knowledge that it was following com- 
plainant in this regard. Had it only imitated complainant in one 
respect, it might well be said that it was innocently done and with- 
out knowledge of the previous adoption by the complainant ; but 
the several acts of complainant being followed so closely in imita- 
tion by défendant is persuasive, if not conclusive, évidence that it 
was done with knowledge that it was imitating complainant. Ac- 
tions of a similar character were held to overcome protestations of 
innocence and good faith in Fairbanks Co. v. Bell Co., 77 Ked. 869, 
23 C. C. A. 554, National Biscuit Co. v. Baker (C. C.) 95 Fed. 135, 
and Hansen v. Siegel-Cooper Co. (C. C.) 106 Fed. 690. 

That defendant's action in the several respects above enumerated 
was not taken without knowledge of complainant's rights we think 
is shown by the following circtmistances : In January, 1901, Wolf 
Bros. & Co., on seeing one of defendant's advertiseinents of its shoes 
under the désignation "The American Lady," immediately wrote de- 
fendant, calling its attention to the fact that they regarcled it as an 
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infringement upon their trade-iiame "The American Girl." To this 
letter défendant answered, in substance, that it did not regard its 
use of the words "The American Lady," with the picture of a lady, 
as an infringement. To this Wolf Bros. & Co. replied, suggesting 
that, if défendant would further consider the matter, they thought 
it would come to the conclusion that it did constitute an infringe- 
ment, and expressing a désire that the matter be adjusted between 
themselves without légal proceedings. To this letter défendant made 
no reply. Defendant's treasurer, upon cross-examination, in answer 
to the inquiry as to whether the first of the above letters was answer- 
ed by him merely as a matter of courtesy between one house and an- 
other, or because there was merit in the contention set up by com- 
plainant in the letters, said: 

"My answer was prompted solely by a feeling of courtesy and pollteness, as 
I never seriously regarded their clnlm. In fact, coming from a liouso relatlve- 
ly obscure, it seemed to me more a jolie than a matter of any serious im- 
portance." 

In a question relative to the second of said letters writteu by com- 
plainant to défendant he was asked if the same was answered ; if 
not, why not? To which he answered: 

"If I did not answer tlie letter, it was bec-anse I did not think it of snffl- 
cient importance to waste the time necessary to do so. I do not remember 
that I did not reply to it, but my impression is that I did not." 

It may be that some parties regard a complaint coming from one 
relatively more obscure as a joke, not a matter to receive serious 
considération, and not of sufïicient importance to waste the time nec- 
essary to answer; but in the courts the most obscure and lowly per- 
son is entitled to be received upon the same level as his opponent, 
and the claim that his opponent bas trampled upon his rights is en- 
titled to such time of the court as may be necessary to give it full 
and careful considération, however small to others his claim may 
appear to be. 

In some respects the markings upon the bottôm of defendant's 
shoes and upon the cartons and boxes in which the shoes were placed 
were in simulation of those of complainant; but, as the simulation 
in thèse respects was discontinued by défendant upon the bringing 
of this suit, we will not extend this opinion by pointing out the sim- 
ilarity. 

Legitimate compétition in trade is not only the right of every per- 
son, but to be commended, when of public benefît. It is only when 
compétition is dcceptive that it is condemned by the law. While 
the term "The American Girl,'" as applied by complainant and its 
predecessors, was not subject to exclusive appropriation by them, 
it had, nevertheless, by their long-continued use of it, come to hâve 
a secondary meaning, indicative of the origin and manufacture of 
the shoes to which it was applied, and had come to be recognized 
in the trade as meaning that such shoes were those of the complain- 
ant and its predecessors. Whatever of good will and advantage re- 
sulted from this was the property of the complainant, and, while 
others were entitled to use the same or any similar term, because of 
IGô F.— 27 
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its being common property, they could do so only on condition that 
(hey accompanied it with such distinguishing marks or matter as 
would plainiy indicate that it was not- being used with its secondary 
signification; that is, as pointing to the complainant as the manu- 
facturer of the goods to which it was applied. Howe Scale Co. v. 
Wycoflf, 198 U. S. 118, 25 Sup. Ct.:609, 49 L. Ed. 973; Donnell v. 
Herring-Hall-Marvin Safe Co., 208' U. S. 267, 28 Sup. Ct. 288, 53 
L. Ed. 481. 

Complainant is not guilty of such lâches as to deprive it of an in- 
junction; but we think an accounting should be limited to the time 
since the commencement of this suit. 

Complainant is entitled to a decree enjoining the défendant from 
using the name "The American Lady," as applied to its shoes for 
women, when not accompanied with other matter clearly indicating 
that such shoes are of its own manufacture, and therefore not of com- 
plainant's, and from using, in connection with such name, as applied 
to its shoes for women, the numerals mentioned, or the catch phrase 
"With the character of the woman," or any other phrase in simula- 
tion of the phrase "A shoe as good as its name," and also to an ac- 
counting as before stated. 

The decree of the Circuit Court is reversed, with directions to 
enter a decree in accordance herewith. 

SANBORN, Circuit Judge (dissenting). If the alleged trade- 
mark were the "American Shoe," it would be invalid, because that 
term would constitute a geographical name of the shoe; but the title 
"The American Girl," when applied to a shoe, is, in my opinion, an 
arbitrary and fanciful name, and hence constitutes a valid trade- 
mark, when it comes to designate the origin or manufacture of the 
shoe. It was not a geographical description of the shoe, because it 
does not state or indicate that it was made, or sold, or used, in Amer- 
ica. It was not, when first applied by the complainant to the shoe, 
and before he had taught the trade its meaning, descriptive of the 
shoe, or of its materials or characteristics (and that is the true test 
—Wellcome v. Thompson & Capper, 1 L. R. Ch. Div. 1904, 736, 743, 
749, 750, 754; Keasbey v. Chemical Works, 143 N. Y. 467, 471, 
474, 475, 476, 37 N. E. 476, 40 Am. St. Rep. 623), because it de- 
scribed nothing but a girl, and the term "American Girl" was just 
as descriptive of a coat, or a hat, or a glove, or a car, or an engine, 
or any other manufactured article, as it was of a shoe; that is to 
say, it was not descriptive of a shoe in any way whatever. It was 
nothing but an arbitrary, fanciful term, which the complainant, by 
means of its advertisements and its use, caused to indicate to the 
trade that the shoe to which it was applied originated in the com- 
plainant's shops and was made by it. For thèse reasons I am of 
the opinion that the term "American Girl," when applied to a shoe, 
constitutes a valid trade-mark ; that the défendant infringed upon the 
right of the complainant thereto by the use of the term the "American 
Lady" to designate a class of shoes which it sold; and that on ac- 
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count of that infringemént it should be enjoined from the use of 

that term, and should account to the complainant from the date of 
the filing of the bill. 



CHAMBLISS et al. v. SIMMONS.t 

(Circuit Court of Appeals, Flfth Circuit. December 8, 1908.) 

No. 1,725. 

1. Adverse Possession (§ 71*) — Initiation of Rioht Under Texas Statuts 
— Deed Duly Recokded— Corporate Deed— "Deed Dult Keoisteked." 

Under Rev. St. ïex. 1S95, art. 676, which provides that a corporate 
deed may be signed by the président or presiding meinber or trustée, and 
that when so signed and acknowledged it may be recorded, a deed by 
a foreign corporation doing business In Texas, executed over its cor- 
porate seal and signed and aclcnowledged by two of Its direetors under 
authority of a resolution of its board of direetors, Is effective, and, 
vfhen recorded, is "a deed duly registered," and sufflclent foundatlon 
for proof under the flve-year statute of limitation. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. § 415 ; 
Dec. Dig. § 71.*] 

2. Limitation of Actions (§ 199*) — ^Absence of Défendant— Fobeiqn Cob- 
pobations. 

The question whether a foreign corporation was absent from the state 
of Texas so as to suspend the running of the statute of limitations In 
its favor under Rev. St. Tex. 1895, art. 33G7, where it dépends upon 
whether agents acting for It in certain classes of matters, but not In ail, 
were "local agents" upon whom service could hâve been made under Rev. 
St. Tex. 1895, art. 1223, la to some extent at least one of fact, and Its 
détermination by the court as one of law was error. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 
727 ; Dec. Dig. § 199.*] 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

Geo. R. Gillette, for plaintiffs in error. 

Robt. L. Bail and L. G. Denman, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. This was the Texas statutory ac- 
tion of trespass to try title to land. The plaintiffs' pétition is in the 
usual fbrm. The défendant pleaded the gênerai issue (not guilty), and 
limitation under the three, five, and ten years' statutes, respectively, 
and made a claim of improvements in good faith. The plaintiffs re- 
plied disability of coverture, and that défendants had absented them- 
selves from the state during long periods of time, etc. The cause 
came on for hearing, and, after both parties had closed their évidence, 
the court announced that he was of opinion that the law and the facts 
were with the défendant, and instructed the jury that they should 
return a verdict for the défendant, which was done, and judgment en- 
tered thereon. This action of the court is the substance of the errors 
assigned in 17 spécifications, which the plaintiffs make the grounds 
to support their complaint that the court erred in instructing a verdict 

*For other cajsea see same toplc & { numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Kehearlng denled February 2, 1909. 



420 165 FEDERAL EEPOETER. 

for the défendant. There is but one bill of exceptions shown in the 
record. The first paragraph of the bill is : 

"Be it remembered, tliat the aliove eiitltled and numbered cause came on to 
be beard on the 3d day of January, A. D., 1907; whereuiioii ail i)arties ap- 
peared by counsel and anuouuced i-eady l'or trial, and a jury liaviu!-': beon 
impaueled, composed of A. J. Event and eleven others, tlie followiu^' pro- 
ceedings were had: 

"Plaintiffs introduced the followlng documentary évidence (enibracins 
Chain of title, will of thelr ancestor, William J. Hardee, tax receipts, dépo- 
sitions of Mrs. Anna Hardee Chambliss as to the plaintift's' relation to Wil- 
liam J. Hardee), and rested. In the bill of exceptions this évidence covers 
3 1/2 pages of the prlnted record. TJpon the plaintiffs' resting, the défendants 
offered proof embracing documentary évidence, évidence by déposition and 
oral testimony. In the aggregate coverlng more than 70 pages, and the con- 
cluding paragraph of the bill appears in the printed record thus: 

" 'And thereupon the court ordered judgment entered, which 

judgment Is as follows: 

" 'Final judgment hertofore printed at page 18. 

" 'To whieh ruling, instruction, verdict, and judgment plaintiffs then and 
there In open court excepted, upon the ground, in addition to otber excep- 
tions herein contalned, that said ruling, instruction, verdict, and judgment 
were against the law and the évidence of this cause, and that défendant 
was not entltled to said ruling, instruction, verdict, and judgment as against 
the plaintiffs; and said plaintiffs do hère now présent the foregoiug their 
bill of exceptions, and respectfnlly pray the court that the same may be 
approved and allowed and ordered flled as a part of the record of this cause 
and proceedings had tliereln, ail of which is accordingly done. 

" 'Signed March 20, A. D. 1907. [Signed] T. S. Maxey, 

" 'Judge of Said Court.' " 

Indorsed : "O. K. R. L. Bail," who was attorney for the défendant. 

The exception is hère urged that this bill of exceptions does not bring 
tip ail the évidence heard and considered on the trial. An inspection 
of the bill and the method of its settlement, showing that it was pre- 
pared by the counsel for the plaintiff, and approved and marked "O. 
K." by the counsel for the défendant, satisfies us that the bill is not 
subject to the exception made to it hère. It therein appears from the 
plaintiffs' évidence that their muniments of title and the déposition 
establishing the relation of the plaintiffs to William J. Hardee, their 
ancestor, showed title in them with a right of recovery in this action, 
subject to be defeated only by the pleas of limitations interposed by 
the défendant if supported by the proof. The plea of the limitation 
of three years is not supported by proof of title or color of title. The 
necessary foundation for proof under the fîve years' limitation is a deed 
duly registered. It is çlaimed by the défendants in this case that the 
deed from the British & American Mortgage Company to Simmons 
was a "deed duly registered" within the meaning of the five-years 
statute of , limitation. The mortgage company referred to was a for- 
eign corporation doing business in Texas under permit. The Texas 
Revised Statutes of 1895 (article 676) provides that corporate deeds 
be signed by the président or presiding member or trustée, and that 
when acknowledged by such officers such deed may be recorded,. It 
has been decided that by the terms "a deed duly registered" the stat- 
ute intends an instrument which is really and in fact a deed, pos- 
sessing ail the légal essentials to constitute it such in law, an instru- 
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ment by'its own terms, or with such aid as the law requires, assun:- 
ing and purporting to operate as a conveyance; not that it shall pro- 
ceed from a party having title, or must actually convey title to land, 
but it must hâve ail the constituent parts, tested by itself, of a good 
and perfect deed, and that this requirement is more rigid under the 
statute of five years than under the statute of three years, because 
under the five years the chain of title is dispensed with. Schleicher 
V. Gatlin, 85 Tex. 370, 20 S. W. 120, and cases there cited. The au- 
thentication clause of the deed hère in question is in thèse words: 

"In tesLiniouy ^^•h<n•e{)f, the Hi'itisli aiid American Mortgage Company, Lim- 
ited, lias canscd tliese présents to lie sigued by two of its directors and its 
coriKirate nen] to Ije heroto affixed tins lOth day of .Tainiary, ]!)O0 ; tlie said 
directors having executed this deed in belialf of said Britisli and American 
Mort.çafiG Company, Uinited. by virtne of antÎKU'ization dnly given tliem by 
résolution of its American board of directors." 

— attested by the seal, and signed, "The British and American Mort- 
gage Company, Limited, A. R. Shattuck, Lionel H. Graham, Direct- 
ors." Also bearing the names of Charles H. Wilson and Charles P. 
Rowland. 

If it be conceded that this deed is duly executed, there is no ques- 
tion as to its having been duly registered. The majority of the court 
are of opinion that the deed was dtily registered within the mean- 
ing of the five-years statute of limitation. The deed under which the 
British & American Mortgage Company came into possession of and 
held the land was recorded in the proper county April 1, 1895. The 
deed from the mortgage company to the défendant Simmons, just 
above referred to, was dated January 10, 1900. The statute of Texas 
whereby limitation was permitted to run against married women 
went into effect July 30, 1896. This action was begun May 13, 1902. 
There is no dispute that from the time the British & American Mort- 
gage Company, Limited, had its deed to the land in question record- 
ed, it, either by its ofïicers and agents, or by one using the land as a 
renter, was in actual exclusive control of the premises from the date 
of West's deed to it (April 1, 1895) to the date of its deed to the de- 
fendant Simmons (January 10, 1900), and that he has been in pos- 
session and control of the premises continuously since that time. If, 
then, the défendants were not absent from the state within the mean- 
ing of article 3216, Rev. St. 1879, and article 3367, Rev. St. 1895, the 
bar of the statute of five years was complète, and the court did not 
err in directing the verdict for the défendant. We do not dcem it 
necessary to notice the contention of the plaintifïs that the défendant 
Simmons was absent from the state within the meaning of the stat- 
ute. As to the British & American Mortgage Company, under whom 
the défendant Simmons holds, the plaintiffs concède that it was prés- 
ent in the state of Texas and on the land, the title to which is hère 
in controversy, at the time of the record of its deed from West (the 
Ist of April, 1895) and up to I\Iay 1, 1896, and that it has been in 
Texas from September 1, 1899, until the présent time. But it in- 
sists that between thèse dates it was absent from the state, having 
left on or about May 1, 1896, and not having returned until about, 
September I, 1899. The liability to suit where process can at ail 
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times be served must, in the nature of things, be the test of the run- 
ning of the statute. VArticIes 3216, 3367.) Thompson v. Tex. Land 
& Cattle Co., Ltd. (Tex. Civ. App.) 24 S. W. 857. During the pe- 
riod of time indicated, from May 1, 1896, to September 1, 1899, the 
firms of Francis Smith & Co. and H. P. Drought & Co.-, one succes- 
sive to the other, and, in relation to the question we are hère discus- 
sing, substantially the same firm, were located in San Antonio, Tex., 
and in certain capacities represented the British & American Mort- 
gage Company in that locality. H. P. Drought, the active member 
at San Antonio of each of the firms, çalled by the défendant as a wit- 
ness, testified on cross-examination as follovvs : 

"I was employed as the représentative of the British & American Mortgage 
Cotapany by Mr. Graham, Mr. Parl^er, and Mr. Sliattuclt. Mr. Parlîer was a 
member of the English board. I was employed by Shattuclj and Graham. I 
was not employed by any written or formai document. I never attended to 
the collection of any of the business of the British & American Mortgage 
Company until it got into default. A part of my business is loaning money. 
I bought some land from the state of Texas for the British & American 
Mortgage Company beCause the Company asked me to do it. It was not 
my business to collect money for that company. I did not do any kind of 
business for them except when they got in bad shape, and then we were 
employed to do that. Their notes were made payable in New Tork, and 
never came hère. If a man never paid his note in New York and defaulted, 
theu it was sent to us. I would attend to the business when It was not es- 
pecially committed to my charge. My letters were sometimes addressed to 
the British & American Mortgage Company, Ltd., sometimes to A. R. Shat- 
tuck, and sometimes to Mr. Graham. The original Mr. Shattuck is the 
fàflier of the présent Mr. Shattuck, who is now the head of the American 
board. If the British American Mortgage ConuJany had anything to do out 
hère, we did It. If they wanted a représentative hère tomorrovs^, we would 
represent them. I canuot say whether or not I was an agent upon whom 
service could be had. I eau only give the facts and let you consider it as 
you please. ï am not claiming to be an agent. I am just answerlng the 
questions, teiling you what I did. and what I did not do. We represented 
them in thls locality in ail Southwest Texas, and we made some leases for 
them up near Ft. Worth. You will hâve to détermine from the whole 
facts whether I was the agent of the company for the whole state prior to 
the time Mr. Gralmm establislied an office in Dallas. I did not represent 
them in ail their business In the state, for they liad some land in the ex- 
trême northern part of the state that we had uothlng to do with, and the 
reason for that was because It was attended to in New York. We made some 
toans for them in southwest Texas, and some around Ft. Worth. The ter- 
ritorial limits of our agency were not confiued to any county at ail or any 
séries of counties. They had no district représentative. They had no other 
représentative in any other portion of the state. To my knowledge we were 
the only représentatives they had in the state from 1890 up to 1900. the 
time when Mr. Graham went to Dallas. I bave never accepted service for 
them in any suit ; they hâve never been sued. I attended to such business 
as the company intrusted to me, but if any business arose hère that requir- 
ed attention wlthout consulting the company I attended to it, and e.xpected 
to be paid for it. It is not a matter of Instruction, but I should say a matter 
of custom." 

We hâve only given what we deem the most material parts of 
Mr. Drought's testimony. 

Article 1323, Rev. St. Tex. 1895, provides: 

"In any suit against a foreign * * * corporation, * * * citation or 
other procéss may be sen^ed ou the président, vice président, secretary or 
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treasurer, or général manager, or upon any local agent within tliis State, of 
such corporation. * * » >• 

There was testimony of other witnesses bearing somewhat on this 
question and which plaintifFs insisted conflicts with parts of Mr. 
Drought's testimony, but, having in view alone the testimony of Mr. 
Drought and the language of the statute, it seems to us that there is 
apparent force in the question of the plaintiffs' counsel when he asks : 

"Is It not certain tliat if asked to accept service, Smith & Co. or Drougiit 
& Co. would hâve said that they represented the Brilish & American Mort- 
, gage Company occasionally in varions ways, but are not local agents, and 
hâve no authority to accept service?" 

Upon the considération of the proof we hâve recited, could the 
learned trial judge hâve applied his own estimate of the weight of 
testimony, and found, as a matter of law, that the employment or 
agency or représentative capacity of Smith & Co. or Drought & Co. 
for the British & American Mortgage Company w^as of such a char- 
acter as if service had been made upon them, and the British & Amer- 
ican Mortgage Company had failed to appear and judgment been tak- 
en by default, would the service so made and the judgment taken by 
default thereon hâve concluded the British & American Mortgage 
Company? It seems to us that the question whether Smith & Co. or 
Drought & Co. were such local agents within the meaning of the 
statute was not wholly a question of law, but, to some extent at least, 
a question of fact to be determined by the jury under proper instruc- 
tions. In the condition of the case before us we do not deem it our 
office to propound such instructions as should hâve been given to the 
jury on this question. We conclude that the learned trial judge err- 
ed in withdrawing the case from the jury. 

And the judgment of the Circuit Court is reversed, and the cause 
remanded. 

FARDEE, Circuit Judge, concurs in the judgment. 



CHICAGO, M. & ST. P. RY. CO. v. UXIÏED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Noveniber 27, 1908.) 

No. 2,C40. 

1. Commerce (§ 27*)— Safety Appliance Acts— Equipment of Caes— Inteb- 

STATE COMMEECE. 

The hauling by a railroad eompany from one state to another of a car 
not equipped with the reguired safety appliances, upon its own truclîs, as 
a part of a train of other cars moving in Interstate commerce, is a use of 
the defective car in violation of the safety appliance act of Mardi 2, 1893, 
c. 196, 27 Stat. 531 (U. S. Conip. St. lîXll. p. 3174), as amendcd by acts of 
April 1, 1896, c. 87, 29 Stat. 85, and March 2, 1903, c. 976, 32 Stat. 943 (U. 
S. Comp. St. Suiij). 1907. p. S8.ô), though it is empty and is being trans- 
ported to a repair sliop iii the state of its destination. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 27.*] 

■ ' ' ' -1 

'For other cases see same topic & § ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. CommebCë (§ 27*) — Safety ArPLiAKCE Act — Equipment or Cars — Inter- 
state Commerce. 

Where a freiglit car loaiied with luniber bronglit f rom anotber state was 
delivered to défendant railroad Company on au exchange traek a few 
blocks from its final destliiation, aud after being raoved from such track by 
défendant without Inspection was fonnd to hâve a broken coupler, so that 
It could not be coupled without going between tlie cars, it was being used 
by défendant in Interstate commerce in violation of Act March 2, lSi)3, c. 
196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174). as amended by acts of 
April 1, 1896, c. 87, 29 Stat. 8-5, and March 2, 1903, c. 976, 32 Stat. 943 (U. 
S. Comp. St. Supp. 1907, p. 885). 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 27.*] 

In Error to the District Court of the United States for the South- 
ern District of lowa. 

J. C. Cook (H. Loomis, on the brief), for plaintifif in error. 
Luther M. Walter (Marcellus h. Temple, on the brief), for défend- 
ant in error. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

HOOK, Circuit Judge. This was an action by the United States 
against the Chicago, Milwaukee & St. Paul Railway Company, a rail- 
road corporation engaged in inter<;tate and local commerce, to recover 
penalties for four separate violations of the safety appliance statute. 
Act March 2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), 
amended by the acts of April 1, 1896, c. 87, 29 Stat. 85, and March 
2, 1903, c. 976, 32 Stat. 943 (U. S. Comp. St. Supp. 1907, p. 885). 
Judgment was rendered against the company upon each of the four 
counts of the pétition, but the only complaint hère is of the recovery 
upon the first and fourth. 

The évidence under the fîrst count showed thèse facts without dis- 
pute : A west-bound f reight train of the company was wrecked near 
Elmira, in the state of Missouri, and some of the cars were ditched. 
Among thera was an empty, foreign refrigerator car. In replacing 
this car on the track the coupler at one end was pulled out and the draft 
timbers and sills so broken as to be useless. It was then taken to the 
town of Elmira, the damaged end was chained to another car which 
was also' injured in the wreck, and in that condition the two cars were 
incorporated in an east-bound freight train of the company and sent 
to its gênerai repair shops at Dubuque, in the state of lowa, about 350 
miles from Elmira. During this interstate journey the refrigerator 
car moved upon its own trucks, was empty, and was not equipped at 
its damaged end with the safety appliances prescribed by the statute. 

Our conclusion is that the hauling by a railroad company from one 
state to another of a car not equipped with the required safety appli- 
ances, upon its own trucks, as a part of a train of other cars moving 
in interestate commerce, is a use o£ the defective car in violation of 
the act of Congress, though it is empty and is being transported to a 
repair shop in the state of its destination. Had the car in question 
been put upon a fiât car and so transported from Alissouri to lowa, 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1C07 to date, & r.cp'r liidexes 
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that would hâve been a movemeiit in interstate commerce, for traflic 
may as well consist of the property of carriers as of the property of 
merchants. In such a case the law would hâve required that the flat 
car be equipped with safety appliances. But instead of adopting that 
course the company used the injured car as the vehicle of its own 
movement, and it would seem as though the duty to comply with the 
requirements of the statute still remained. Even if the car did not it- 
self carry traffic, it was engaged in intercourse between the states. The 
particular purpose of the movement or the character of the vehicle 
running on the rails between points in différent states is not important. 
The statute applies to an engine which hauls but does not carry freight, 
to a dining car for the refreshment of passengers (Johnson v. South- 
ern Pacific, 196 U. S. 1, 25 Sup. Ct. 158. 49 L. Ed. 363), to an empty 
freight car (Voelker v. Railway [C. C] 116 Fed. 867), and even to 
a steam shovel car consisting of machinery bolted to a platform sup- 
ported on trucks (Schlemmer v. Railway, 205 U. S. 1, 27 Sup. Ct. 407, 
51 L. Ed. 681). In the last case the court said the phrase "used in 
moving interstate traffic" occurring in the act of March 2, 1893, should 
not be taken in a narrow sensé. The car in question was one of the 
Connecting links between the engine and the caboose, and was a con- 
stituent part of a train moving on an interstate mission. Moreover, the 
case is wholly within the spirit of the act of Congress, for the présence 
in such a train of an empty, crippled car having no appliances as pre- 
scribed by section 3 of the act, or no grab irons or hand holds required 
by section 4, or with drawbars higher or lower than as fixed under 
section 5, albeit the car is being forwarded for repairs, threatens the 
very dangers to life and limb against which Congress bas commanded 
the maintenance of safeguards. It is said it was not intended that the 
two cars chained together should be separated before they reached the 
repair shops, but no one could foretell that an emergency would not 
arise requiring it, and the probability or improbability of it being nec- 
essary for an employé to go between the cars cannot qualifjr the duty 
of the carrier to observe the requirements of the statute. We pass by 
the évidence of the parties as to the existence or nonexistence of 
facilities for repairing the car in Missouri. Whether the duty of the 
carrier should be made to dépend upon its course in maintaining suit- 
able repair shops in the state where cars may need repairs is a ques- 
tion for Congress. The présent statute makes no provision upon that 
subject, and a court cannot interpolate one. Thèse conclusions follow 
from the act of 1893, and we forbear discussing the larger questions 
arising under the amendment of 1903. 

Thèse were the f acts under the fourth count : Another railroad com- 
pany delivered to the défendant upon an exchange track in its yards 
at Ottumwa, in the state of lowa, a string of six freight cars among 
which was a foreign car loaded with lumber that had corne from a 
point in the state of Arkansas and was consigned to an industry locat- 
ed a few blocks distant from the exchange track. A switching crew 
of the défendant company with a switch engine pulled the cars out of 
the track where they had been placed, and were engaged in distributing 
them when it was discovered that the coupling appliance on the foreign 
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car would not work so it could be uncoupled from the car next to it. 
A switchman then vvent between the ends of the cars and with his 
hands manipulated the coupler of the opposite car and so detached 
them. The car with the defective coupler was then put back on the 
exchange track from whence it was talcen. The defect consisted of a 
broken finger or lifting key that worked within the coupling block. 
The break would not appear to an external view, but there was sub- 
stantial évidence that a mère manipulation of the lever without moving 
the car would disclose it. At the conclusion of the évidence each party 
requested a directed verdict in its favor; the trial court granted the 
request of the government. There had been no delivery of the car in 
question at its ultimate destination, and the switching of it from the 
time it was taken by defendant's employés on the exchange track to 
the time of the discovery of the defect was in the course of such de- 
livery and constituted a use in interstate commerce. There was no 
proof of such an inspection of the car while it was at rest on the ex- 
change track as would hâve disclosed the condition of the coupling ap- 
pliance, and there was no proof indicating the defect was caused while 
the switching crew were performing their duties. It cannot, therefore, 
be inferred that the finger or lifting key might hâve been broken at 
the time it was discovered to be out of order. The duty of défendant 
under the statute is an absolute one, and is not discharged by the exer- 
cise of reasonable care. The case is controlled by the principles -an- 
nounced in St. Louis, Iron Mountain & Southern Railway Co. v. Tay- 
lor, ?10 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061, and by this court 
in United States v. Atchison, Topeka & Santé Eé Railway Co. (C. 
C. A.) 163 Fed. 517, and United States v. Denver & Rio Grande Rail- 
road Co. (C. C. A.) 163 Fed. 519. 
The judgment is affirmed. 



AMEEICAN LITHOGKAPHIC 00. v. WERCKMEISTER. 

(Circuit Court of Appeals, Second Circuit. November 16, 1908.) 

No. 4T. 

CoùETS (§ 349*) — Fedebal Courts— Subpœna Dttces Tecum. 

The Power of a fédéral court to require the production of documentary 
évidence is not limited to an order made on motion, as provided by Rev. 
St. § 724 (U. S. Conip. St. 1901, p. 583) ; but It bas inhérent power, as 
well as express authority under section 716 (page 580), to issue a subpœna 
duces tecum and to euforce obédience thereto by proceedings for con- 
tempt. 

[Ed. Note. — For other cases, see C-ourts, Dec. Dig. § 349.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause comes hère upon writ of error to review a judgment in 
favor of the défendant in error, who was plaintifï below, entered on 
the verdict of a jury for $10,000 in a qui tam action brought to recover 
the money penalties for violation of section 4965, Rev, St. U. S. (U. 
S. Comp. St. 1901, p. 3414), relating to copyrights. 

♦For other cases see same toplo & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'T Indexes 
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William A. Jenner, for plaintiff in error. 
Antonio Knauth, for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. This cause was hère before on a writ of error 
to review a judgment in favor of plaintifï. After overruling the other 
exceptions then presented, we reversed and remanded the cause for 
a new trial on the ground that there was not in the record compétent 
légal évidence to support the verdict; much of the testimony ofïered 
by plaintiff having been excluded by the trial court on the mistaken 
theory that it was privileged. 14G Fed. 377, 76 C. C. A. 649. Upon 
the second trial the excluded testimony was admitted. 

Upon the présent appeal we see no reason to modify in any way 
our former ruling that the various books and papers of the défendant 
corporation are not privileged, following the décision of the Suprême 
Court in Hâle v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 
652. The books and papers were produced in court by officers or 
employés of défendant who had them in custody, after the trial judge 
had notified them that, unless they obeyed the process of the court 
which called for such production, he would commit them for con- 
tempt. A perusal of the record satisfies us that nothing short of a 
threat of immédiate commitment would hâve secured obédience to 
the process of the court. Défendant contends that such compulsory 
production was error, and his principal argument is directed to the 
construction of section 724, Rev. St. U. S. (U. S. Comp. St. 1901, p. 
583). But it is not at ail necessary to refer to that section. The plain- 
tiff had duly served a subpoena duces tecum for their production. De- 
fendant is wholly in error in assuming that section 724 is the only 
means provided for bringing a party's books and papers into court 
on the trial of an action at law. The inferior fédéral courts are ex- 
pressly given power to issue ail writs not specifically provided by stat- 
ute which may be necessary for the exercise of their respective juris- 
dictions and agreeable to the usages and principles of law. Section 
716 (page 580). Indeed, it would be immaterial if there were no such 
express provision. The power to issue a writ of subpœna to compel 
the production of written as well as oral testimony is essential to 
the very existence and constitution of a court of common law, which 
receives and acts upon both descriptions of évidence, and could not 
possibly proceed with due eft'ect without them. Amey v. Long, 9 
East, 473, per EUenborough, L- C. J. 

The power of courts to issue subpœnas duces tecum is so elementary 
that it will be sufficient to refer to an admirable discussion of the 
history and development of that power in Wigmore on Evidence, 
vol. 3, §§ 2190 to 2194. The Code of Civil Procédure has restricted 
the powers of the state court by requiring that a subpœna duces tecum 
must be served at least five days before the day when the witness 
is required to attend; but no such restriction has been imposed on the 
fédéral courts, although the trial judge would, of course, secure to the 
witness a reasonable time to comply with the requirements of the 
subpoena. Inasmuch as the witnesses in this case actually brought the 
documents into court before the taking of testimony was closed, there 
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is no force in the suggestion that they did not hâve a reasonable time 
to comply. 

Défendant argues again the varions propositions presented by him 
on his former appeal, viz., that the action is pénal, that défendant 
was privileged, and that no offending sheets were "found in defend- 
ant's possession," Thèse hâve already been decided adversely to his 
contention, and his reargument has not induced a reconsideration of 
our former opinion. 

Exceptions were reserved to the admission of certain items of évi- 
dence, including the judgment roll and minutes of testimony in a re- 
plevin action against the American Tobacco Company. While thèse 
were not compétent, being res inter aHos acta, we are satisfied that 
the error was not harmful, since abundant proof of the "sale" of the 
necessary number of copies was made by the entries in defendant's 
own books. 

Finally, it is suggested that there was no évidence that any of the 
alleged infringing slieets were made within two years of the date of 
the action. Section 4908 (page 3416). We do not think it necessary 
to discuss the évidence at length, but are convinced that there was 
quite sufficient to warrant the jury in concluding tliat défendant had 
ofïended against tlie tenus of section 49G5 within two years before the 
beginning of the action. 

The judgment is affirmed. 



CARPENTER v. SOUTHWORTH. 
(Circuit Court of Appeal s, Second CU'cuit. November 16, 1908.) 

No. 63. 

1. Payment (§ 84*) — Recoveby op Payments— Mistake of Law— Paymext to 

Tbustee in BANKKL'PTCY. 

The rule that pajuients made uiicTer mistake of law are not reeoverable 
does not apply to a payaient made to a trustée in bankruplcy or other of- 
flcer of a court holding the fuiids in his hands upon trust for équitable 
distribution, 

[Ed. Note.^For other cases, see Payment, Cent. Dig. § 267; Dec. Dig. 
§ 84.*] 

2. Payment. (§ 84*)— Recoveby of Payments— Natube and Geounds of Rigiit. 

An action to recover money pald by mistake is équitable in its nature, 
and wben a payment is made whieh the payée in good conscience is en- 
titled to retain it cannot be recovered. 

[Ed. Note. — Eor other cases, see Payment, Cent. Dig. § 207; Dec. Dig. § 
84.*] 

3. Payment (§ 89*) — Action to Recoveb Payment — Sufficiency of Com- 

PLAINT. 

A complaiut in an action against a trustée in bankruptcy to recover a 
payment alleged to hâve been made to him i»y plaintifC in the mistalîen be- 
lief tliat under a prior décision of the court he was liable therefor does 
not State a cause of action,, vvhere it does not show that lie would not 
otherwise hâve made the payment, nor that lie was not in fact liable. 

LEd. Note. — Eor other cases, see Payment, Cent. Dig. § 294 ; Dec. Dig. § 
89.*] 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Northern 
District of New York. 

Matteson, Fuller, Miller & Matteson, for plaintifï in error. 
Grant & Wager, for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The complaint in this action allèges, in 
substance, that the Remington Automobile & Motor Company, a cor- 
poration, went into bankruptcy; that a call was made by order of the 
District Court upon certain unpaid stock subscriptions ; that an ap- 
peal was taken from such order to this court, where it was affirmed, 
but without préjudice to any défenses stockholders might hâve in ple- 
nary actions to recover their respective assessments (see In re Reming- 
ton Automobile, etc., Co., 153 Eed. 347, 82 C. C. A. 421) ; that the 
plaintifï, who was a stockholder and subject to the call, learned from 
a newspaper of the décision of this court and believed that it held 
him liable, although he was not advised as to its terms ; that he there- 
upon called upon the défendant, who was trustée of the bankrupt 
corporation; that the défendant did not show or tell him the con- 
tents of the décision, "but informed him that the Ilion stockholders 
would hâve to pay, and that his payment would release him"; and 
that, relying upon this statement and in the belief that he had no fur- 
ther opportunity to défend himself, hé paid the amount of his as- 
sessment, $1,250. The plaintifï seeks in this action to recover the 
money so paid upon the ground of payment by mistake. The défend- 
ant fiied a gênerai demurrer, which was sustained by the District Court, 
and, the plaintifï, not availing himself of the privilège of amend- 
ing, the complaint was dismissed. 

Whether the mistake which the plaintifï sets up was a mistake of 
law, or of mixed law and fact, is not material. While payments 
made under a mistake of law are, as a gênerai rule, not recoverable, 
an exception is made in the case of such payments made to trustées 
in bankruptcy or other ofïicers of courts. x\s stated by Lord Justice 
James in Ex parte James, L,. R. 9 Chancery Appeals, 609, 614: 

"With regard to the other point, that the money was voluntariiy paid to the 
trustée luider a mistalie of law, and not of fact, I thinlc that tlie pvinciple tliat 
money paid under a mistalce of law eannot be recovered must not be pressed 
too far, and there are several cases in whicli the Court of Chancery lias held 
itself not bound strictly by it. I am of opinion that a trustée in hanliruptcy is 
an ofRcer of the court. He lias inquisitorial powers giveu him by the court, and 
the court regards him as its offlcer, and he is to hold money in his hands upon 
trust for its équitable distribution among the creditors. The court, then, 
finding that he lias in his hands money wiiich in equity helongs to some one 
else, ought to set an example to the world by paying it to the person really en- 
titled to it. In my opinion the Court of Bankruptcy ought to he as honest as 
other people." 

See, also. Ex parte Simmonds. L. R. 16 Q. B. 308 ; Gillig v. Grant. 
33 App. Div. 596, 49 N. Y. Supp. 78. 

Thèse cases are based upon the proposition that, while an individual 
litigant may retain moneys paid through a mistake of law, a court 
will not permit its ofiicers to take advantage of any such mistake and 
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keep moneys belonging to another. The difficulty with the pkintiff's 
cause of action as stated in his complaint is, however, that it is not suf- 
ficiently alleged that the money in the hands of the défendant belongs 
to another. It is not alleged that the mistake under which the pay- 
ment was made was' material. It does not appear that, if the plain- 
tiff had known the précise terms of the décision, he would not hâve 
made the payment. It is not alleged that the plaintiff had any défense 
to a plenary action for the recovery of the assessment, or that he in- 
tended to make any défense if afïorded opportunity. The plaintifï in 
his brief says that "under the décision of this court complainant was 
not liable." This is a mistake. He was liable, unless he had a valid 
défense and chose to interpose it. 

An action for the recovery of money paid by mistake is équitable 
in its nature, and when a payment is made which the payée in good 
conscience is entitled to retain it cannot be recovered. The principle 
is stated by Lord Mansfield in the early case of Bize v. Dickason, 1 
T. R. 285 : 

"The rule has always been that If a man has actually pald what the lavv 
vi^ould not hâve compelled him to pay, but what in equlty and conscience he 
ought, he cannot recover It back as a debt barred by the statute of liniitation& 
or eontracted during Infancy ; but where the money was paid under a mistalie, 
which there was no ground to claim in conscience, the party may recover it 
back." 

The gênerai allégation in the complaint that the money sought to 
be recovered rightfully belongs to the plaintiflf merely states an in- 
ference or conclusion from the other facts, which are in themselves 
insufficient. It does not help them out and show the materiality of the 
mistake. Upon the complaint as it stood the demurrer was properly 
sustained, and, as the plaintiff did not amend, the judgment dismissing 
the complaint was correct, and must be afBrmed. 

In afhrming the judgment, however, we deem it proper to say that 
it would seem to us appropriate for the District Court to enter another 
order, upon the application of the présent plaintiff, directing the trus- 
tée to retain the said money paid to him until the détermination of a 
new action for the recovery of the same, should said plaintiff institute 
it in said court within a specified time. 



HAIGIIT & FREESE 00. v. WEISS et al. 

(Circuit Court of Appeals, First Circuit. Noveniber 17, 190S.) 

No. 778. 

1. Appeal and Errob (§ 150*)— Paeties— SuBSTA?îTiAL Interest. 

In proceedings for winding up the afCairs of a corporation under re- 
celvership, where the receiver has been made practically a trustée, and 
has been made a party in référence to an allowance of counsel fées from. 
the fund in the reglstry of the court, and where it appears that the cor- 
poration is so deeply insolvent that it has no possible Interest in tlie ques- 

•For other cases see same topic & 5 numbek in Dec. &' Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tlon Involved, It will not be lieard on an appeal with référence to the sub- 
ject-niatter of the allowance. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 938; 
Dec. Dig. § 150.*] 

2. Equity (§ 400*)— Refeeekoe— Discrétion of Court. 

A court is not bound to refer to a spécial master the question of the al- 
lowance of counsel fées from a fuud in court. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 806 ; Dec. Dig. § 
400.*] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Franklin Bien, for appellant. 

William D. Turner, for appellee receiver. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNART, Circuit Judge. This is an appeal against certain allow- 
ances from the fund made to counsel in the same case to which our 
opinion in Weiss v. liaight & Freese Company (No. 785, passed down 
this day) 165 Fed. 433, relates. The appellant was the Haight & 
Freese Company, but there were brought into the appeal as respond- 
ents certain of the creditors who intervened, and also the receiver. 
By force of the facts which appear in our opinion in Haight & Freese 
Company v. Weiss (No. G95, passed down October 1, 1907) 156 Fed. 
328, 84 C. C. A. 224, the appellee, styled the "receiver," was in fact 
a trustée, as he had been by a final decreedirected to take possession 
of ail the assets of the corporation, the Haight & Freese Company, and 
to sell and dispose of them, and distribute the proceeds among the 
creditors. Ail this he has accomplished to a very considérable extent. 

The resuit has been to make it évident that the corporation is ab- 
solutely insolvent, and this to such an extent that it lias no possible 
interest in the questions now before us. No parties having any real 
interest in the assets object to the allowances; and, so far as we can 
understand the objections made by the appellant corporation now in- 
sisted on, they resuit in the single proposition that the court should 
Tiave referred the matter to a spécial master, which it did not do. 
We are not aware of any rule or practice which prohibits the court 
from determining itself a question of this nature, or any other ques- 
tion of a like character, without the delay and expense of a référence. 
A référence is merely for the convenience of the court to enable it 
to facilitate its business, and not an incumbrance which it must bear 
the burden of when it appears to be unnecessary. The observations 
in Railway v. Tompkins, 176 U. S. 169, 179, 20 Sup. Ct. 336, 44 L. 
Ed. 417, cited by us in Haight & Freese Co. v. Weiss, 156 Fed. 328, 
332, 84 C. C. A. 224, apply only to an appellate tribunal, and are not 
inconsistent herewith. Therefore, inasmuch as the appellant has no 
substantial interest, and inasmuch, also, as the alleged error on which 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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it relies is not in fact error, we cannot interfère with the conclusions 
brought to us by this appeal. 

The decree of the Circuit Court is affirmed, and the receiver re- 
covers his costs of appeal. 



WETSS et al. V. HAIGHT & PREBSï: CO. et al. 

(Circuit Court of Appeals, First Circuit. November 17, 1008.) 

No. 785. 

Appeal and Eekob (§ 984*)— Review— Allowance of Counsel Fées. 

Ttie rule applied that an allowance of counsel fées by a court of equity 
from a fund in court is largely discretionary, and will not ordinarily be 
disturbed by an appellate court, where the judge who made the same pre- 
sided throughout ail of the proceediugs, and therefore had personal kuowl- 
edge of the services rendered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3886; 
Dec. Dig. § 08i.*.l 

Appeal from the Circuit Court of the United States for the District 

of Massachusetts. 

William P. Maloney, for appellants. 
Franklin Bien, for appellee Haight & Freese Co. 
William D. Turner (Stephen S. Fitzgerald, on the brief), for appellee 
receiver. 

Beforê COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This appeal arose out of the proceedings 
which are explained in, our opinion in Haight & Freese Ccriij>d.ny v. 
Weiss (No. 695, passed down October 1, 1907) 156 Fed. Ses. 84 C. 
C. A. 224, and in Haight & Freese Company v. Weiss (No. 778) 165 
Fed. 430, in which our opinion is passed down simultaneously with this. 
It was tàken by Mr. William P. Maloney, who was the soliciter and 
counsel who initiated the bill in equity out of which ail the proceed- 
ings referred to resulted, ànd it relates to an allowance from the fund 
made by the Circuit Court in his behalf for his professional services 
in référence thereto. That such allovvances may ordinarily be made 
was affirmed in Central Railroad v. Pettus, 113 U. S. 116, 122, 5 
Sup. et. 387, 28 L. Ed. 915 et seq. 

The appellant made the corporation and the receiver and certain of 
its creditors appellees. The receiver objects to an increase of the 
allowance. 

In Trustées v. Greenough, 105 U. S. 525, at pages 536 and 537, 26 
L. Ed. 1157, the opinion discussed the gênerai topic of this class of al- 
lowances, and declined to interfère with those made by the Circuit 
Court, because it did not fiiid in them anything "seriously objection- 
able." It added that the court of the first instance should hâve consid- 
érable latitude of discrétion on the subject, since "it has far better 
means of knowing what is just and reasonable than an appellate court 

*For other cases see same topic & § NtJMBEB In Dec. & Am. Digs. 1907 to liate, & Rep'r Indexes 
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can hâve." On the same gênerai topic, though not under the same cir- 
cumstances, Stuart v. Boulware, 133 U. S. 78, 81, S2, 10 Sup. Ct. 
342, 344, 33 L. Ed. 568, observed: 

"Like ail questions of costs In pourts of eqtiity. îillowaiices of tliis kiud are 
largely discretioiiary, and the action of tUe court below is trcated as presnui])- 
tively correct." 

It then repeated the language of Trustées v. Greenough as to the 
means of knowledge of the court of primary jurisdiction. In Central 
Railroad Company v. Pettus, 113 U. S. at page 128, 5 Sup. Ct. at page 
393, 28 L. Ed. 915, the Suprême Court reduced the allovvance made 
by the Circuit Court; but it appeared that the parties who initiated 
the proceedings had a spécifie contract with the counsel for a spécifie 
sum less than that allovved, and the court hekl that al) other parties 
in interest were entitled to the benefit of the contract, and reduced the 
allowance accordingly. 

In the case at bar the record shows that the learned judge who made 
the allowance in behalf of the appellant initiated the proceedings to 
which it related and had sole control of them throughout. Therefore, 
in determining the amount which the appellant shotild receive, it must 
be assumed, in the language of the Suprême Court, that he acted 
somewhat on his personal knowledge of the value of the services to 
which the case relates ; and it is impossible for us to put ourselves 
in the advantageous position which he had with référence to the dé- 
termination which he was required to make. Clearly, also, the record 
is not of such a character as to enable us to find in it anything which 
would make good what the learned judge possessed in this respect 
which we do not possess. Indeed, as is the fact, it must also be under- 
stood that it is impossible on this record, which is comparatively brief, 
and which présents only a small portion of the proceedings below, for 
us to estimate correctly the value of the appellant's services; while, 
also, the record contains no positive features suggesting error in the 
détermination of the amount of the allov.'ance. In other words, the 
condition of the case before us is such that we could not properly 
détermine what amount we should award if we had primary jurisdic- 
tion in référence thereto; and it fails to suggest anything which in- 
dicates that the discrétion which the learned judge of the Circuit Court 
was led to exercise was in any respect abused. The only clear élément 
which we hâve before us is that the services of the appellant were 
exceedingly efficient and productive of favorable results; but even 
thèse are comparative expressions, and in no way indicate specifically 
whether the amount allowed was excessive on the one hand or insuf- 
ficient on the other. 

Notwithstanding what we bave observed, the appellant maintains 
that there are certain errors of law in the method in which the learned 
judge of the Circuit Court approached the question, which ought to 
be revised by us. With référence to this claim we hâve nothing to 
go to except the opinion filed below. If in the absence of formai find-, 
ings of factwe may go to this, which is doubtful, we discover nothing 
therein of the character claimed by the appellant. The only matter 
upon Avhich we may comment is that the learned judge quotes a para- 
16Û F.— 28 
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graph from the judge oî the Circuit Court in the Second Circuit, hav- 
ing concurrent jurisdjction over certain questions involved in this 
litigation, in which he apparently states tliat any allowance tnust neces- 
sarily cease with référence to services after the receiver was appointed. 
The learned judge against whose allowance this appeal is taken does 
not indicate that he accepted that view. If he had accepted it, it might 
be erroneous, according to the suggestions made by the Circuit Court 
of Appeals for the Fifth Circuit in Burden C6. v. Ferris Co., 87 Fed. 
810, 31 ce. A. 233. ■ 

On the whole, we are unable to revise the détermination of the Cir- 
cuit ' Court. 

The dècree of the Circuit Court is afïirmed, and the receiver recovers 
his costs of appeal. 



In re BEVINS et al. 
(Circuit Court of Appeals, Second Circuit. November, 16, 1908.) 

No. 34. 

1. Banrbùptcy (§ 77*) — Involuntaby Proceedings— Petitioning Cbkditobs 

— PUBOHASE OF CLAIM. 

Claims against a bankrupt may be purcbased In order to make up 
the requislte nuniber of petitionlng creditors to sustain an Involuntary 
, pétition. 

[Ed. Note. — For other cases, See Bankruptcy, Cent. Dlg. § 103; Dec. 
Dig. § 77.*] 

2. BaNkhuptcy (§ 77*)— InvolupTtaey Pboceedings— Amount Of Indebted- 

NESS.. 

Where the claim of a petltloning créditer was provable whea the péti- 
tion was flled for an amount exeeeding $500, it was immaterial that 
thereafter the creditor became llable to the bankrupt's assignée for the 
benefit of creditors becàiise of a wrongful attachment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 101; Dec. 
Dlg. § 77,*] 

3. Bankbctptcy (§ 77*)^Invoi,untary Proceedinqs— Claims in Diffebetjt 

lilGIITS. 

A clalm by a bankrupt's assignée against a creditor for damages for 
wrongful attachment was a claim in a différent right, and therefore 
could not be set oflf against the creditor's claim against the bankrupt. 

[Ed. Note.— -for other cases, see Bankruptcy, Dec. Dig. § 77.*] 

Appeal from thé District Court of the United States for the West- 
ern District of New York. 

Bartlett, Putnam & Chamberlain, for appellants. 
Lewis & Lewis, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. December 33, 1906, at about noon, the firm 
of R. S. Bevins & Co., of Niagara Palis, delivered an assignment for 
the benefit of creditors to one Chamberlain, at BufEalo. The assignée 
told R. S. Bevins to go back to Niagara Falls and take possession of 
the business until he could get down and close it up. On the same 

*For other cases see same toplc & § nvmbek in Dec. & Am. Dlgs. 1907 to âate, & Kep'r Indexes 
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day Philip Becker & Co., of Buffalo, creditors of Bevins & Co. to the 
amount of $468.03, obtained an attachment against their property on 
the ground that the iiidebtedness vvas fraudulently contracted, and that 
the assignment to Chamberlain was in fraud of creditors. At about 
7 p. m. the sheriff served the attachment papers on R. S. Bevins at the 
store, said he attached ail the stock and fixtures, and appointed Prime, 
a clerk in the employ of Bevins & Co., to keep charge for him until the 
matter was settled. December 37th, the attachment was vacated for 
irregularity, vi'ith $10 costs. December 39th, Becker & Co., Joseph 
H. Fisher, and Samuel Goetz filed a pétition in involuntary bankrupt- 
cy against Bevins & Co. December 31st, Bevins & Co. brought suit 
against Becker & Co. on the undertaking given by them in the sum 
of $350 conditioned that "if the warrant is vacated the plaintiffs will 
pay ail costs which may be awarded to the said défendants, and ail 
damages which they may sustain by reason of the attachment, not ex- 
ceeding the sum of $350," and the assignée brought suit against Becker 
& Co. to recover $10,000 damages for conversion of the assigned prop- 
erty. Bevins & Co. admitted insolvency in their answer, but denied 
that there was more than one pétition ing créditer, alleging that Goetz 
and Fisher bought claims against them for $40 and $16.14, respect- 
ively, for and with the funds of Becker & Co. They further denied 
that the daim of Becker & Co. amounted to $468.03 because of the 
liability of Becker & Co. to them on the bond given in the attachment 
action. The district judge referred the issues to a spécial master to 
ascertain and report the facts with his conclusions thereon. 

We follow the finding of the master and of the district judge that 
Fisher and Goetz were the real owners of the claims purchased by 
them against the alleged bankrupts, and that therefore the require- 
ment of section 59b of the bankrupt act of July 1, 1898, c. 541, 30 
Stat. 561 (U. S. Comp. St. 1901, p. 3445), that there should be three 
petitioning creditors is satisfied. The right to purchase claims in or- 
der to make up the necessary number of petitioning creditors was up- 
held under the act of 1867 in Re Woodford, Fed. Cas. No. 17,973, 13 
N. B. R. 575. The claim of Becker & Co. was provable when the péti- 
tion was filed, and, as the petitioning creditors then represented an 
indebtedness over $500, the requirements of section 59b were satis- 
fied in this respect also. In re Hornstein (D. C.) 133 Fed. 366; In re 
Mertens, 147 Fed. 177, 77 C. C. A. 473. 

The damages caused by the attachment belong to the assignée, 
Chamberlain, as owner of the goods attached, and, being in anoth- 
er's right, could not be set ofï by the respondents against Becker & 
Co.'s claim, and the respondents hâve not tried to do so in their an- 
swer. In respect to the costs, only $10 hâve been awarded to the re- 
spondents, which is not sufficient to reduce the indebtedness repre- 
sented by the petitioning creditors below $500, even if a claim accru- 
ing to the respondents after the filing of the pétition could be set off. 

The order adjudicating the respondents bankrupts is affirmed. Sub- 
mitted without argument. 
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'international PAPER CO. V. OHAtvOUxT 
(Circuit Court of Appeals, First Circuit December 11, 1908.)' 

No. 798. 

L CONTEMPT (§ 66*)— DECISIONS ReVIEWABLE— JUDGMENT FOB CONTEMPT. 

A judgment adjudging a party in contempt for disobedience of an 
order made in an action at law, whicli Is not criminal in cliaracter, but 
for the protection of prlvate rlglits, Is not a final judgment, reviewable 
on wrlt of error. 

[Ed. Note. — For otlier cases, see Contempt, Cent Dig. § 224; Dec. Dig. 
§ 66.*] 

2. Contempt (§ CC*) — Décisions Reviewable. 

\'\Tiere a judgment made to enforce an order by punisliment of dis- 
obedience as a contempt would not be reviewable by a writ of error, tlie 
order Itself is not. 

[Ed. Note. — For otlier cases, see Contempt, Cent Dig. § 224: Dec. Dig. 
{ 66.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Hampshire. 

' Herbert I. Goss (Daniel J. Daley and Sullivan & Daley, on the 
brief), for appellant. 

Hepry F. HoUis, for appellee. 

Before COLT and LOWELL, Circuit Judges, and DODGE, 
District Judge. 

PER CURIAM. The order of the Circuit Court complained of 
was made in an action at lavi^, not in a suit in equity or admiralty, and 
no appeal lies to this court under such circumstances. That this is 
true seem? to be novv conceded by counsel on both sides, who hâve 
suggested that they agrée in desiring us to pass upon the validity of 
the order, and are ready to file such stipulation as may enable us to 
deal with it as if brought hère by writ of error, instead of by appeal. 

We think it equally clear, however, that this is not an order review- 
able hère upon writ of error. It was not made in a matter distinct 
from the gênerai subject of litigation between the parties, nor did it 
afïect any one not a party, and therefore without opportunity to be 
heard at final hearing in the case. Had the defendant's officers been 
adjudged in contempt for disobeying the order and a punishment im- 
posed by the court, the judgment in contempt could not hâve been 
brought to this court by writ of error, because not a final judgment 
or decrée. Such a judgment, not criminal in its nature, or imposed 
for public purposes, but a judgment having for its object the protec- 
tion of the rights in the pending litigation of that party to the suit for 
whose benefit it is made, is not regarded as final. In re Debs, 158 U. 
S. 564, 573, 15 Sup. Ct. 900, 39 L. Ed. 1092 ; Bessette v. W. B. Con- 
key Co., 194 U. S. 324, 328, 24 Sup. Ct 665, 48 L. Ed. 997 ; Doyle 
V. London Guarantee Co., 204 U. S. 599, 27 Sup. Ct. 313, 51 L. Ed. 
641 ; Webster Coal Co. v. Cassatt, 207 U. S. 181, 28 Sup. Ct. 108, 52 
L. Ed. 160. See, also, in this court, Wilson v. Calculagraph Co., 153 
Fed. 961, 83 C. C. A. 77. 

*Foz other cases see same toplc & § numbbb iu Dec. & Am. Digs. 1907 to date, & Kep'r Xaâexes 
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If a judgment made to enforce the order after it had been disobeyed 
would not hâve been final for the purposes of a writ of error, the or- 
der itself cannot be treated as final for those purposes. 

The appeal is dismissed for want of jurisdiction, and without costs. 



EQUT A^ALTvEY MARBLE CO., Limitod, v. BECKER. 

(Circuit Court of Appeals, Second Circuit. Xovember IG, 1908.) 

No. 43. 

Shipping (§ 108*) — Oaeriage of Goons— Contracts of Affeeigiitment— 
Damages for Bbeacii. 

Where, after a vessel liad saiied with part ouly of the cargo she had 
contracted to carry for a sliiiiper, the latter signed, under a verbal pro- 
test, a bill of ladlng coveriug the entire (luantity, as the only means of 
obtainiirg any bill of lading, such bill di"d uot supersede the ori.giual con- 
tract, and the shipjier is entitled to recover back the freight paid on the 
cargo not taken, as well as damages resulting from the failure to take it. 
[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 407 ; Dec. Dig. 
§ 108.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 153 Fed. 378. 

J. Parker Kirlin, for appellant. 

Clarence B. Smith and Wheeler, Cortis & Haight, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. We must décide this case on the record 
before us, although, because of the libelant's delay in filing its libel 
and the respondent's failure to take proofs on any material point, it 
is most unsatisfactory. The libelant bas established that it made a 
contract at Spezia, Italy, with one Giacopini, as respondent's agent, 
for carriage to New York on one of his steamers of 500 tons of mar- 
ble, to be shipped in the month of September, 1904, at Spezia, for a 
freight of 16J^ shillings per ton of 16 cubic feet measurement, includ- 
ing the expense of loading and discharging. The marble was on 
lighters ready to be loaded September ISth. The respondent's steam- 
ship Citta de Palermo called at Spezia September 23d and loaded 
395^ tons, and sailed on the 29th, leaving 204^/2 tons on the lighters. 
October 9th the respondent's agent presented his bill of lading, which 
was printed to be signed by the shippers as well as by the master, re- 
quiring the shipper to pay net freight 9 .shillings 6d. per ton on the 
204J/2 tons of marble short-shipped. The libelant refused to accept 
this bill of lading because of this charge, but ultimately did sign and 
accept it ; respondent ref using to deliver it in any other form. Upon 
arrivai at New York the libelant paid the freight called for by the 
bill of lading under protest and filed this libel some cight mouths aft- 
erwards. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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We think the whole case turns upon the question whether the libel- 
ant has proved that it signed and açcepted the bill of lading at Spezia, 
October 9th, under protest. A bill of lading is a commercial docu- 
ment of title, which represents the goods, and which the master b_v 
the gênerai maritime law and expressly bv section 3 of the Harter act 
(Act Feb. 13, 1893, c. 105, 27 Stàt. 445 [U. S. Comp. St. .1901, p. 
2946]), in the case of vesseîs in the foreign trade, is bound to give to 
the shipper. The libelant has made out, perhaps a little lamely, that it 
did sign and accept this bill of lading under verbal protest for the 
purpose ôf getting this usual document of title. Under thèse circum- 
stances the bill of lading cannot be said to hâve taken the place of the 
original contract of afïreightment. The correspondence offered in 
évidence by the respondent was properly excluded by the court, and 
we hâve not considered it at ail. 

Decree affîmied, with interest and costs. 



GILL V. LOUISVILLE & N. R. CO. 

(Circuit Court of Appeals, Sixth Circuit. December 12, 1908.) 

No. 1,819. 

AIaster and Servant (§ 112*)— Mastbr's Liability for Injuries to Servant — 
Railroad Tracks— Duty to Fence. . 

Neither at common law nor under Acts Tenn. 1891, p. 220, c. 101, §§ 2, 3, 
wliich prov'ide tliat railroad companies shall be liable for ail stock Ivilled 
on thelr tracks If nnfenced, but exempts theui from such liability if tbeir 
tracks are inclosed by a lawful fence, is any duty to employés imposed on 
a railroad company to feuce its traek ; and it is not chargeable with lia- 
bility for the death of au engineer in Its employ, resultlng from a collision 
with live stock on the track because its road was unfenced. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 222; 
Dec. Dig. § 112.*] 

In Error to the Circuit Court of the United States for the Northern 
Division of the Eastern District of Tennessee. 

J. W. Green, for plaintifï in error. 

J. G. Johnson and J. B. Wright, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

PER CURIAM. This suit was brought by the plaintiff's intestate, 
an employé of the défendant railroad company, who was killed through 
the derailment of an engine by a collision with a cow which had 
strayed upon the unfenced track of the défendant. It was averred in 
the pétition that the intestate's "death was due wholly to the careless- 
ness and négligence of the défendant in failing to erect and maintain 
a fence along its said track, So as to prevent live stock from going 
thereon," and that the défendant "wholly failed to fence its track in 
Blount county [wherein the accident occurred], or to protect and guard 
its tracks, rails, and right of way in said county by a fence or in- 

*For other cases see same topic & § numbkr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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■closure of any sort, in direct violation of law, and especially the 
fencing act passée! by the Législature of Tennessee for the protection 
of life and property, both on the trains and npon the tracks." ' 

After careful considération, the court below delivered a Avritten 
opinion, reported in Gill v. L. & N., R., R. Co. (C. C.) 160 Fed. 360, 
in which the demurrer vvas sustained and time allowed to amend. It 
was not possible, however, to amend, and the action was dismissed. 
The sole question before us is whether there could be an amendment 
which would save the cause of action. We do not think there can 
be, and we fail to see the necessity for another opinion. 

The judgment is therefore affirmed, upon opinion of the Circuit 
Court. 



THE J. S. T. STRANAHAN. 
THE McCALDIN BROS. CO. 
(Circuit Court of Appeals, Second Circuit. November 10, 1008.) 

No. 62. 

TOWAGE (§ 11*) InJURY to TOW— COLLISION' WITII PlER. 

Two tugs, which undertook to tow a steamer from the Erîe lînsin witli- 
out her having steam up and without assistance, although they lacketl 
sufflcient power to handle her safely under the conditions of vviud and 
tide exlsting, especially outside the basin, held liable for injury by 
striking against the piers at the entrance. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. 
Dig. § 11.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 151 Fed. 364. 

On appeal from a decree entered on the 8th day of November, 
1907, awarding damages to the libelant for injuries sustained to its 
steamship Maria by striking the pier at the entrance of the Erie Ba- 
sin while in tow of the steam tugs belonging to the claimant. 

R. J. M. Bullowa, for appellant. 

Wing, Putnam & BurHngham (James Forrester, of counsel), for ap- 
pellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. But a word need be added to the opinion of the 
District Judge. The Maria was solely in charge of the tugs. She 
liad no motive power of her own. It was for the tugs to détermine 
whether they could tow her safely to her destination, and they shoukl 
hâve ascertained positively whether she had steam up before they un- 
dertook the maneuver. Whether they knew this fact when they first 
made fast is debateable; but they certainly knew that she had no 
steam before they got into a position of danger, and we are convinced 
that they could hâve brought her to a position of safety and held her 

'For otber cases see same topio & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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there until she got steam up, or until the services of anofher tug were 
obtained. One of the witnesses testifies that, if the tugs had not pro- 
ceeded to tow the Maria through the entrance to the Erie Basin, she 
would hâve drifted back into the dry dock from which she was taken. 
Indeed, this is apparent, as the wind was from the southwest. With 
full knowledge of ail the conditions, the tugs should not hâve under- 
taken the service unless they were able to complète it with safety. 
The fault of the tugs is clearly established, and we fail to find any 
négligence on the part of the steam "^r. 

The decree is affirmed, with interest and costs. 



MAIMBN V. UNION SPECIAL MACH. CO. 
(Circuit Court of Appeals, Third Circuit. November 20, 1908.) 

No. 23. 

1. Patents (5 328*) — Invention' and Infeingement— Thbead-Conteolling 
Device fob Sewing Machines. 

The Woodward patent, No. 493,461, for a thread-controlUng device for 
sewing machines, was not anticlpated, covers a true comblnation, and 
discloses patentable Invention ; also held Infrlnged. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

2. Patents (§ 318*) — Suit fob Infringement — ^Accounting— Effect of Fail- 
UEE to Mark Patented Article. 

In a suit in equity for infringement of a patent by a party who falled 
to mark the articles made thereunder as requlred by Rev. St. | 4000 (U. 
S. Comp. St. 1901, p. 3388), he may nevertheless be decreed an accounting 
on account of Infringement committed by défendant after notice given 
by the filing of the blll. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 567; Dec. Dlg. 
S 318.* 

Accounting by lufrlnger for profits, see note to Brlckill v. City of New 
York, 50 O. O. A. 8.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 161 Fed. 748. 

H. T. Fenton, for appellant. 

Charles L. Sturtevant and Joseph C. Fraley, for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and CROSS, 
District Judge. 

CROSS, District Judge. The opinion of the learned judge below, 
reported in 161 Fed. 748, so fuUy and clearly résolves the points in 
controversy that it seems unnecessary to paraphrase at length the 
reasoning by which his conclusions were severally attained. After 
careful considération bf ail the points raised on appeal in behalf of 
the appellant, our conclusion is that the : issues were rightly decided 
in the court below. In this court, as in that, the appellant rested his 
claim to anticipation mainly upon the Muther patent. That the pat- 

"For other rases see same topic & S numbeb ia Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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eut in suit, however, shows inventive, advance upon that, as well as 
upon the prior art in gênerai, has been clearly demonstrated. It must 
be admitted that the placing of an intermediate e3'elet upon the top 
of the movable arm of the sewing machine was of itself a simple mat- 
ter. A^evertheless results were thereby obtained which were previ- 
ously obtained or attempted only by complicated devices. The sim- 
plicity of the invention is perhaps its chief merit, and certainly oughl 
not to, and does not, preclude its validity. 

As to the point made on behalf of the appellant that the claims in 
question do not set forth a true combination, but rather a mère aggre- 
gation of parts, we think the contrary is manifest. The eyelet, c, 
which comprises the invention, manifestly co-operates with the other 
éléments of the combination, and without them could not perform its 
function. It is true that the éléments of the combination do not act 
simultaneously ; but that is immaterial, since they are nevertheless 
so arranged that the action of each is necessary and contributes to 
the gênerai resuit, Upon this point the court belovi^ well said: 

"Nor is the Invention liere to be characterizecl as merely putting on another 
eyelet, but consists in attacliing it at sucli a place tliat it sliall operate to a 
certain end in a certain way. Not only by producing a crooli or bend in the 
thread, between the tension devlee and the needle arm, does tlie relative ar- 
rangement of the several eyelets pull ofC just so niueh more thread. thus sup- 
plying a needed slack in case of encountering an extra thicivness of material, 
such as the ridge of a seam, but this slaclcnegs is In turn taken up by the ac- 
tion of the forward eyelet as the needle arm descends, Iceeping the thread 
tant and securing a tight stitch ; and ail this is so timed as to co-operate with 
the action of the looper, or under-thread carrier, as it is sliot bnck and forth, 
Into and out of the looper, at incredible spetïd, below the bed iilate." 

Infringement has been clearly established, and nothing need be add- 
■ed to what was said upon that point in the court below. The author- 
ities there cited amply support a charge of infringement, when facts 
similar to those hère presented appear. 

Of the assignments of error one attacks the form of the decree, 
which required an accounting of profits and damages subséquent to 
November 14, 1904, the date of the filing of the bill of complaint. 
One of the issues raised by the pleadings was that, although the com- 
plainant had made and sold the patented article, it had failed to mark 
said devices as required by section 4900 of the Revised Statutes (U. 
S. Comp. St. 1901, p. 3388). There is no évidence in the record which 
shows or tends to show any actual or constructive notice to the de- 
fendant of the patent in suit prior to the filing of the bill of complaint. 
Under circumstances like thèse, however, an accounting of profits and 
damages subséquent to the date of the filing of the bill was allowed 
by this court in American Caramel Co. v. Thomas Mills & Bro. (C. 
C. A.) 163 Fed. 147. The mandate in that case, by implication at 
least, clearly permitted such an accounting, and we hâve not been re- 
ferred to any controUing authority to the contrary. Turning to the 
statute upon this point, we find it enacts that : 

"In any suit for liifringenient by the party failing so to mark [as previous- 
ly prescribcd in the saine section] no damages shall be recovered by the plaiu- 
tiff except on proof tliat the défendant was duly notified of tlie infringement 
and contiûued after such notice to malie, use and vend tlie article so patented." 
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This goes nô farther than to prohibit the recovef y of damages 
without proof of notice. It prescribes no particular form of notice 
or any particular time for the accounting. To permit an accounting, 
therefore, after notice given by the filing of the bill, if the complain- 
ant shall estabhsh its right thereto, does not contravene the statute, 
since, notwithstanding such notice, the complainant can recover no- 
damages unless it affirmatively shows infringement after notice. 

As the proof s now stand, the complainant can recover no damages ; 
but, if he shall be able to show infringement after the bill was filed, 
we see no reason why it should not be permitted to do so, and to re- 
cover the amount so shown, and in this suit. By this procédure the 
statute is neither violated nor strained; but an opportunity is afford- 
ed the complainant to do at a later stage of the case what probably 
it should hâve donc at an earlier. The question is one of procédure, 
rather than of jurisdiction, and therefore well within the control of 
the court, and an accounting may properly be allowed in order to 
avoid a multiplicity of suits. If the complainant's proofs, when tak- 
en, shall not affirmatively disclose infringement subséquent to the fil- 
ing of the bill, it will be mulcted in costs, and the défendant will not 
hâve been injured. 

We find no error, therefore, in the decree below, which is affirmed, 
with costs. 



FOX et al. t. KNICKERBOCKEE ENGRAVING CO. 
(Circuit Court of Appeals, Second Circuit. November 16, 1908.) 

No. 73. 

1. Patents (§ 310*)— Surr fob Infringement— Admission in Pleading. 

Wliere the answer to a blll charging infringement of a patent admlttefl 
tliat défendant had durlng the time alleged made and used articles con- 
forming to tlie claims of the patent, no further proof is required from com- 
plainant on the issue of infringement. 

[Ed. Notie. — For other cases, see Patents, Cent. Dlg. § 526; Dec. Dig. § 
310.*] 

2. Patents (§ 324*)- Suit fob Infbingement— Incbease of Damages bt Cotjet. 

The awarding of treble damaçea for infringement of a patent under 
Rev. St. § 4921 (U. S. Oomp. St. 1901, p. 3395), belng discretionary with the 
court, will not be Interfered with by the appellate court unless It appears 
that there has been an abuse of discrétion. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 324.*] 

3. Patents (§ 328*)— Validity— Photographio Négative. 

The Fox patent No. 675,272, for a photographie négative, is valid on its 
face. 

[Ed. Note.-rFor other cases, see Patents, Dec. Dig. § 328.*] . 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

On appeal from final decree entered January 16, 1008, in the Circuit Court 
for the Southern District of New York, in an infringement suit based upon let- 
ters natent No. a7.').272. pxanted May 28, 1901, to Thomas S. Fox for a new and 
Improved half-tone négative. This decree made final the interlocutory decree, 

•For other cases see same topic & S numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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«onflrmed the report of tlie nia.ster, after modifying it by reduciiijï tlie rlani- 
ages assessed by him, i'oiind the amount of damages to be $591, and adjudged 
that tlils siim sliould be treliled. 
For opinion below, see 158 Fed. 422. 

Wm. Lester Wemple, for appellant. 
Philip C. Peck, for appellees. 

Before LACOMBE, COXE and NOYES, Circuit Judges, 

COXE, Circuit Judge. On the issue joined by the bill, answer and 
repHcation no one appeared before the examiner on behalf of the de- 
fendant. The complainants offered in évidence the patent, various 
documents proving title, an admission by the défendant of infringe- 
ment and rested, after having called a practical photo-engraver to de- 
scribe the process of the Fox patent. After the interlocutory decree 
was entered a pétition for a rehearing was presented, and denied. 

The first proposition argued is that the patent is void on its face 
for want of invention. Assuming that this question may be presented 
for the fîrst time on appeal, it is manifest that the defendant's conten- 
tion cannot be maintained. The patent deals with an abstruse and 
comphcated art and there is nothing, existing prior to the date of its 
application, of which the court can take judicial notice, which throws 
any light upon the question of invention. Obviously the patent is 
valid on its face and it was the duty of the défendant to prove the 
contrary. 

The defendant's second contention is that there is no évidence of 
infringement to sustain the interlocutory decree. We think, on the 
contrary, that the proof was of the highest class attainable, viz. : the 
written admission of the défendant itsclf sworn to by its président. 
The portion of the answer introduced is as follows : 

"And the défendant further says that since the 5th day of August, 1002, It 
has made or caused to be made and used, or caused to le used a nuniler of 
photographie négatives whicli confornied to clainis 1, 2, 3 and 4, respectively, 
of the said letters patent No. 675,272 ; and which were respectively made by 
processes which included the methods specified in clalms 5, and 7, respective- 
ly, of the said letters patent No. 675,272." 

This admission is in direct response to an allégation of the bill 
charging that "since the issue of said letters patent No. 675,273, and 
since the 5th day of August, 1902, the défendant herein named" has 
infringed, etc. The bill also required the défendant to make answer to 
certain interrogatories stating whether or not it had made the new 
articles of manufacture covered by the first four claims of the patent 
and whether or not it had used the method described in the last three 
claims. The admission is distinct and positive ; it is contained in a 
paragraph by itself, whoUy disconnected from any other averment 
of the answer. 

It is argued that the admission is not available because other para- 
graphs of the answer preceding and following the paragraph in ques- 
tion, allège, on information and belief, that the invention was known 
and used by other designated individuals prior to the patent. In 
other words, it is said that the admission is qualified by the other 
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averments of the answer and cannot be separated from the affirmative, 
allégation of anticipation. We are aware of no such rule. 

The effect of the admission was to remove the issue of infringement 
from the controversy leaving it to proceed upon the question of prior 
use. As there was no proof of prior use the court had no alternative 
but to grant the interlocutory decree. 

If the cause had been heard in open court, and the complainants 
had attempted to make proof of infringement the judge would un- 
doubtedly hâve declined to listen to such proof in view of the express 
admission of the answer. 

As was said by Mr. Justice Miller in Jones v. Morehead, 1 Wall. 
155, 165, 17 L. Ed. 662: 

"It wouW be subversive of ail soutid practlce, and tend largely to defeat the 
ends of justice, if the court should refuse to accept a fact as settled, whlch is 
(listinctly alleged in the blll, and admitted in the answer." 

If anything further be needed to demonstrate the fallacy of the de- 
fendant's contention it is found in the fact that this is an appeal from 
a final decree founded upon a record containing abundant proof of 
infringement. It may also be noted that the master reports that at 
the hearing before him the defendant's counsel stated that "the de- 
fendant's infringement in this case was not willful and was small and 
was frankly admitted in the defendant's answer." 

We hâve examined the report of the master and the opinion of the 
judge of the Circuit Court confirming the report, as modified, and 
deem it unnecessary to add to what is there stated. 

The concluding contention of the défendant is that "the learned 
court below abused the discrétion in it vested by granting the com- 
plainants' application for increased damages." 

In increasing the damages the court below was influenced by the 
fact that défendant had reason to beHeve that it was infringing, "as 
it was called upon to indemnify at least one party with whom it was 
dealing and from whom it secured business by a réduction of price, 
thus knowingly taking business from a licensee of the complainants." 
It also appeared that the défendant destroyed ail file proofs of the 
use by it of the infringing process prior to the commencement of the 
accounting, although this was not done rnaliciously or for the pur- 
poses of concealment. The account presented to the master was not a 
frank and full statement and defendant's infringement was contiiuied 
after the commencement of the suit. 

The défendant presented no évidence showing the invalidity of the 
patent and admitted infringement. Its conduct lias stibjected the com- 
plainants to a long and expensive litigation which migiit easily bave 
been avoided if a license had been taken. In thèse circumstances the 
Circuit Court may well hâve thought that the damages which it was 
possible to prove were inadéquate. 

If the question had been presented to this court in the first in- 
stance it is not improbable that we would bave declined to treble 
the damages. It was. however, in the discrétion of the Circuit Court 
to do so and we hesitate to say that the discrétion lias been abused. 
The following authorities sustain this view: Toplifï v. Topliff, liû 
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U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658; Day v. Woodworth, 13 
How. 363, 372, 14 h. Ed. 181 ; Weston v. Empire Co. (C. C.^ 155 
Fed. 301; Folding Box Co. v. Elsas (C. C.) 81 Eed. 197, affirmed 
86 Fed. 917, 30 C. C. A. 487; Lyon v. Donaldson (C. C.) 34 Fed. 
789, 793. 

The decree is affirmed with cost'i. 



KUIIX et al. v. LOCK-STUB CHECK CO. 
(Circuit Court of Appeals, Second Circuit. November 16, 1908.) 

No. 24. 

1. Patents (§ 328*) — Invention— Peinting Die. 

The Force patent, No. 70.5,228, for a prlnting die, coiisisting of a 
métal lie handie and a type-Wock, the liandle tiaving flanges wlth grip- 
ping edges to hold the rubber bloek Instead of fastening It with glue or 
cernent, Is void on Its face for lack of invention. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

2. Patents (§ 310*) — Suit fob Infkingement— Adjudication of Invalidity 
ON Demureek. 

A court may properly déclare a patent void on a demurrer to a bill 
for its infringemenC, when convinced from an inspection that it cannot 
be sustained. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § C13G ; Dec. Dig 
§ 310.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 157 Fed. 235. 

On appeal from a decree of the Circuit Court for the Southern Dis- 
trict of New York sustaining a demurrer to the bill on the ground 
that the patent in suit is void for lack of invention. 

Henry Schreiter, for appellants. 

George D. Beattys (George B. B. Eamb, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The patent in controversy. No. 705,228, 
was granted to William A. Force for a printing die. The object of the 
alleged invention is to fasten the rubber type-block securely to the 
handie of the die and is sufficiently illustrated by the claims, which 
are as follows : 

"(1) A metalllc handie for type-blocks provided with flanges, set in position 
to embrace a tyi)e-block, and adajjted to be broiight into rigid, unyielding en- 
gagement with the block when prcssed together. 

"(2) A metallk; handie for ty|)e-blocks, provided with flanges, liaving grip- 
ping edges on tlieir ends, the flanges l)eing set in ])ositIon to embrace a type- 
block and adapted to be brought into rigid, unyielding engagement with the 
ftlock when pressed together. 

"(•':'>) The conibination with a metallic handie, having flanges set in posi- 
tion to embrace a type-block and adapted to be brought into rigid, unyielding 
engagement with tlie tyi)e-l)lock, when i)ressed together, of a type-block set 

"For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes ' 
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betvveen the flanges and secured to the handle by pressing the flanges together 
upon the type-block." 

It appears from the spécification that nothing is new in the patented 
device except the: method of fasterling the type-block to the handle. 
Both of thèse éléments were old, whether considered singly or in com- 
bination, but, instead of fastening them together by glue or cernent, 
the patentée provides his metallic handle with flanges, and clamps the 
rubber between them — a method of fastening which is as old as mechan- 
ics. Assuming that the patented die discloses an improvement over 
the dies of the prior art, it is one of degree only. The die opérâtes in 
the old way, no new function is produced, no new resuit is accomplish- 
ed. The rubber is fastened to the métal more securely than before, but 
that is ail. If this be invention, it must follow that one who substitutes 
some other material for métal— glass or porcelain, for instance — and 
fastens the rubber block to this handle by some well-known mechanical 
device which he substitutes for the gripping flanges of Force, will 
be ehtitled to a patent, and so on until ail available fastening devices 
are exhausted. We are clearly of the opinion that the patent discloses 
nothing which does not belong to the skill of the calling. To para- 
phrase the language of the court in Rubber-Tip Pencil Co. v. Howard, 
20 Wall: 498, 507, 32 Iv. Ed. 410: 

"E\-erybody knew, when the patent was applied for, that if a ylelding 
substance (llke rnbber) was inserted into a cavity having métal flanges, 
that the rubber would be embraced and held in position when the flanges were 
pressed together." 

See, also, Reckendorfer v. Faber, 92 U. S. 347, 23 L. Ed. 719, where 
a claim for "a pencil composed of a wooden sheath and lead core, hav- 
ing one end of the sheath enlarged and recessed to constitute a récep- 
tacle for an eraser or other similar article, as shown and set forth," 
was held invalid for lack of patentability. 

That the question hère presented may properly be decided on de- 
murrer was decided by the Suprême Court in Richards v. Chase Eleva- 
tor Company, 158 U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 991. This 
court bas frequently approved this practice, believing it for the inter- 
ests of both parties that the court, when convinced that the complain- 
ant cannot succeed, should say so in limine and thus save them from the 
expense and annoyance of a protracted litigation. Fowler v. City of 
New York (C. C.) 110 Fed. 749, afiirmed 121 Fed. 747, 58 C. C. A. 
113 ; Lappin Brake-Shoe Co. v. Corning Co. (C. C.) 94 Fed. 162, af- 
firmed 99 Fed. 1004, 40 C. C. A. 215; Conley v. Marum (C. C.) 83 
Fed. 309, affirmed 85 Fed. 990, 29 C. C. A. 680. 

The decree of the Circuit Court is affirmed with costs. 
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BRADLEY v. EOCLES. 
(Circuit Court. N. D. New Yorlî. December 10, 1908.) 

Patents (§ 2.35*)— Infbingement— ïiitll Coupling. 

The Bradley patent, No. 609,928, for a thill coupling, tlie essential fea- 
ture of whicli is a sphericat pael^iu? of leatlier or otlier similar material 
Interposed between the linuclde and draft-eye, is limited by the prior art 
to a paclving made in a single i)iece, and is not infringed by one made in 
separate halves, altbough pressed into stiape and inserted in tlie coupling 
before sale. 

[Ed. Note.— For otber cases, see Patents, Cent. Dig. §§ 370-381 ; Dec. Dig.. 
§ 235.*] 

On order to show cause why défendant shotild not be punished for 
contempt in disobeying and violating injunction order or decree of this 
court made on final hearing, and issued on or about December 29, 
1903, and served January 2, 1904, enjoining infringement of United 
States letters patent No. 609,928, dated Atxgust 30, 1898, on applica- 
tion filed September 28, 1897. 

Howard P. Denison, for the motion. 
Wm. A. Megrath, opposed. 

RAY, District Judge. On final hearing this court sustained the va- 
lidity of the patent in question and wrote an opinion, reported in 122 
Fed. 867, and affirmed by the Circuit Court of Appeals, 126 Fed. 945, 
61 C. C. A. 669. The claim of the patent reads as follows : 

"ïhe combination with a draft-eye liaving spherical recesses in its jaws 
and a draft-iron having a splierical knuclile, of an interj^sed spberical 
pacliing provided with an open longitudinal joint along its side and with 
truneated ends at the ends of said joint, said packing enveloping the knuckle 
entlrel.y and separating the same from the spherical bearing-surfaces of the 
suri'oundiiig draft-eye, substantiaily as set forth." 

By référence to the spécifications it is seen that the spherical packing 
surroiinds the wrist and is seated in corresponding cavities of the jaws 
of the draft-eye. This packing is made of leather or other suitable 
material, bent and molded by pressure to the required form. It is con- 
structed with truneated ends arranged at right angles to the open joint 
at the ends thereof, and entirely envelops the spherical knuckle. The 
construction shown and described is such that rattling is prevented by 
either perpendicular or horizontal movement of the iron parts. 

The spécifications explicitly state : 

"While I prêter to make the packing of leather, it niay also be made of 
other suitable material, and, if desired, the packing niay be composed of 
separate halves, as shown in Fig. 4, instead of being made in one pièce." 

This is very material to the question now presented to the court, 
as the packing now made and sold by the défendant is composed of 
separate halves, and one half is pl.?iced and fastened in the upper half 
df the spherical socket, and the other half is placed and fastened in 
the lower half of the spherical socket. This spherical socket holds and 
envelops the spherical knuckle or wrist, the packing being interposed 

•For other cases see same topic & § HU.\iEEii in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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between the inner surface of the socket and the surface of the knuckle. 
It must be conceded, I think, that, aside from convenience of construc- 
tion and convenience in making a change of the packing when it be- 
comes damaged or worn, the packing now made and sold by the de- 
fendant is the exact équivalent of that described in the complainant's 
patent, the claim quoted, and, if the claim, as construed by the Circuit 
Court of Appeals in the case mentioned and the one to be mentioned, 
is broad enough to cover and does cover this packing when composed 
of separate halves, pressed into shape and inserted in the couphng be- 
fore sale, then défendant is violating the injunction, and the motion to 
punish for contempt must prevail. The Circuit Court of Appeals in 
the first instance, affirming the Circuit Court, held that the claim of 
the patent disclosed invention although of a narrow charâcter, and that 
it must be limited in view of the prior art. There was no question 
that defendant's packing infringed, as he substantially duplicated that 
of complainant, which consisted of a single pièce of leather suitably 
shaped and formed and placed in the sockets. After the decree was 
entered and the injunction was issued, the défendant sought to avoid 
infringement and a violation of the injunction by making the packing 
in two pièces, pressing them into shape to fit the socket and attach- 
ing them together at one edge by a small wire. This left an interposed 
sphericàl packing provided with one entirely open longitudinal joint 
along its side with truncated ends, etc., and another open longitudinal 
joint along its other side but closed, so far as it would be, by the wire 
or métal thread bringing the edges of the leather together. This court 
held that construction an infringement and a violation of the injunc- 
tion, and no appeal was taken. Thereupon the défendant made and 
sold with his coupling a packing consisting of a single flat pièce of 
leather eut of suitable size and shape to be inserted in the sockets and 
cover the wrist or knuckle when the coupling was ,closed. This was 
attached by a string to the coupling and sold with it. The purchaser 
and user was left to place this leather in the socket aild press it into 
shape by closing the coupling upon it. Judge Wallace at circuit held 
this to be an infringement, and granted a preliminary injunction, but 
he was reversed by the Circuit Court of Appeals. ■ Bradley v. Eccles. 
139 Fed. 447, 71 C. C. A. 291. This packing was neither shaped rior 
inserted in the socket of the coupling. It was a mère flat pièce of leath- 
er of suitable size and shape, sold with the coupling as stated. The 
défendant next made and sold with his couplings this same leather 
pressed into shape to fit the socket, and either actually inserted in the 
socket of the coupling and riveted there, or attached to the coupling 
after being so shaped and made ready to be inserted. The flat pièce 
of leather was not pressed into shape by a separate device or presser, 
but by the coupling itself in closing it after the leather was inserted. 
This court held such a packing to be an infringement, and its manufac- 
ture and sale by the défendant a violation of the injunction, and the 
défendant was fined. On appeal that order was afïirmed. Eccles v. 
Bradley, 158 Fed. 98, 85 C. C. A. 566. 

The défendant, Eccles, now cuts out two pièces of leather, one for 
each socket, or each side of the socket, of such size and shape. that 
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when inserted and riveted to the coupling by a small nail or otherwise 
they will be pressed into the required shape by the closing of the 
coupling, envelop the knuckle entirely, and separate the same from 
the spherical bearing-surfaces of the surrounding draft-eye. This 
packing thus formed is spherical, is provided with two (in place of 
one) open longitudinal joints, one along each of its two sides (front 
and back), with truncated ends at the ends of said joints. (See opinion 
of C. C. A., 158 Fed. 98-99, 85 C. C. A. 566). The two open longitud- 
inal joints, instead of one, neither add to nor detract from the utility of 
the packing after insertion. With them there is no new or différent 
mode of opération when in actual use. The mode of opération and the 
end sought and attained is the same. The defendant's mode of con- 
struction and of joining the packing to the coupling is a little différent 
and probably more expensive, and it would be more difficult to sub- 
stitute new packing of defendant's construction after long use. How- 
ever, if the défendant makes and sells a coupling with packing which 
contains complainant's invention, he infringes and violâtes the injunc- 
tion. 

The latest décision of the Suprême Court of the United States is 
that infringement of a patent not primary — not a pioneer — is not 
averted merely because defendant's machine may be differentiated ; 
that the range of équivalents dépends upon the degree of invention. 
Continental Paper Bag Company v. Eastern Paper Bag Company, 210 
U. S. 405, 414, 415, 38 Sup. Ct. 748, 53 L. Ed. 1133. This case clear- 
ly limits and explains Cimiotti U. Co. v. American Fur R. Co., 198 
U. S. 399, 25 Sup. Ct. 697, 49 L,. R. A. 1100, and Kokomo F. M. Case, 
189 U. S. 8, 33 Sup. Ct. 531, 47 L. Ed. 689. I understand it to be 
the law that a défendant may not avoid infringement by making an 
inferior device in changing parts or construction, provided he retains 
and uses the invention of the patentée — has the same éléments in sub- 
stantially the same combination operating in substantially the same 
way and producing the same resuit. The claim of the patent in ques- 
tion has in combination, 1, a draft-eye having spherical recesses in its 
javvs and a draft-iron having a spherical knuckle, 3, an interposed 
spherical packing provided with an open longitudinal joint along its 
side and with truncated ends at the end of said joint, and 3, "said 
packing enveloping the knuckle entirely and separating the same from 
the spherical bearing-surfaces of the surrounding draft-eye." In de- 
fendant's présent combination, complained of, we hâve "1" and "3" 
exactly and without variation. We hâve "3," that is, "an interposed 
spherical packing," but it is provided with two open longitudinal joints, 
one along each side, and this spherical packing has truncated ends 
at the end of the joints. It is also riveted in the socket. The opéra- 
tion and office or function of the packing is precisely the same in both 
cases. When not in use — that is, when the draft-eye is not closed, 
when the coupling is exposed for sale or is being attached for use — 
one pièce of the defendant's packing would drop out if not fastened 
in some way. The other would be liable to be displaced. For this 
reason, evidently, défendant attached the two pièces in the recesses 
by means of small nails or rivets which must be removed when the 
165 F.— 29 
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packing îs changed aUd new ones substituted. Thîs makes an inferior 
packing, so far as insertion and keeping in place is concerned, when 
the entire combination is not in actual use, but when in actual use the 
one is the full équivalent of the other. As stated, this inferiority of 
construction merely would not avoid infringement. But, in view of 
the prior art, the Circuit Court of Appeals in Bradley v. Eccles, 126 
Fed. 945, 947, 948, 61 C. C. A. 673, expressly limited the daim, and 
held: 

"The patent must be conflned closely to the précise devlce of the clalm. 
The spécification states that 'the paclcing may be eomposed of separate 
halves,' but no siich form Is included in the clalm, nor would the prier art 
allow the patentée so to include it." 

In Bradley v. Eccles et al., 139 Fed. 447, 71 C. C. A. 292, the Cir- 
cuit Court of Appeals again had this patent before it, and the correct- 
ness of the interprétation and construction formerly given by the court 
in this regard was challenged. The whole subject was reconsidered, 
and Judge Lacombe, giving the opinion of the court, after quoting 
from the former opinion, said: 

"The complainant In this suit realizes that the charge of Infringement 
cannot be sustained unless our prior opinion is in some respects modified. 
His brief con tains this statemcnt: 

" 'When this case was before the Court of Appeals the patent was sus- 
tained, but the clalm was erroneously and unjustly limited by the opinion 
to a spherlcal packing, intégral, molded before application ; and complain- 
ant therefore requests the court at this time to take cognizance of this fact, 
and correct the limitations Imposed by that opinion.' 

"In support of this contention It is suggested that there is nothing what- 
ever in the clalm which says that the devlce must be intégral, or that it 
may not be œade of two separate halves, or that it must be molded into a 
spherlcal form before application, This suggestion Is correct — there Is no 
such restrictlng language in the clalm — and the phrase used in our former 
opinion, 'The patent must be conflned * • * to the précise device of the 
clalm,' would hâve been more accurately expressed, had it used the words 
'précise device shown.' But it Is manifest from the opinion that the clalm 
was ilmitéd, not because of Its language, but because the prior art left no 
room for Invention unless it was restrlcted In the manner indicated. The 
opinion expressly stated that, although the spécification stated that the 
packing might be eomposed of separate halveg, such modification could not 
be sustained, in vIew of the Murray (Canadian) patent, showing a thlll iron 
wlth bail coupling between Inverted cup-shaped packlngs. In his brief now 
flled, complainant asserts that the Murray '(Cauadian) patent shows two flat 
disks. Tliat patent is not printed with the papers on this appeal, but the 
excerpts from it, whlch were laid before this court on the former appeal, 
contalned the followlng: 

" 'Between the bail, d' and • * ♦ i locate the Inverted, cup-shaped 
packing, f, preferably made of leather or rawhide, or similar elastic ma- 
terial. * • * In the bottom of the semispherlcal recess, a4, • * * Is 
laid a cup-shaped packing, f, similar to the one marked f.' 

"With a device of the prior art so close to the one patented, we were 
satlsfled that the clalm could not be sustained unless It were restricted in 
the manner Indicated, and we are still of the same opinion." 

It thus appears that the Circuit Court of Appeals has twice held 
that, in view of the prior art, the claim of the patent in suit is not 
broad enough to cover a packing made in two parts, one for the recess 
of the upper jaw and one for the recess of the lower jaw, and fasten- 
ed therein by nails or rivets, and then pressed into shape, as naturally 
they would be, by closing the jaws upon the packing and spherlcal 
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knuckle. In this conclusion I concur, as I am bound to do, but am also 
free to say that I would so hold as an original proposition. The prior 
art clearly disclosed the use of a two-piece packing in such recesses, 
which, when placed therein and the jaws closed, were made to con- 
form to the shape of the recesses and knuckle and surround it. 

In view of the full considération given to the question by the Cir- 
cuit Court of Appeals its déclaration, "The spécification states that the 
packing may be composed of separate halves, but no such form is 
included in the daim, nor would the prior art allow the patentée to 
so include it," and its subséquent holding, "With a device of the prior 
art so close to the one patented, we were satisfied that the claim could 
not be sustained unless it were restricted in the manner indicated, and 
we are still of the same opinion," I do not sec how it can be held that 
the défendant violâtes the injunction by using the packing composed 
of separate halves, each half inserted in and riveted to its appropriate 
jaw and recess. If complainant is correct in his contention, a new 
suit for infringement will settle the whole question. 

The motion is denied. 



tJNDERWOOD TTPEWRITER OO. T. MANNTNG. 
(Circuit Court, B. D. New York. December 11, 1908.) 

1. EQUITT (§ 167*)--PlEADING— PLBA— MULTIFAKIOTJSNESa. 

A plea whlcb states but one ground of exemption from linMllty Is not 
multlfarious, although It may set out a number of facts or détails of évi- 
dence In explaBatlon and support of that ground. 

.[Ed. Note. — For otlier cases, see Equlty, Cent. Dlg. § 404; Dec. Dig. i 
167.*] 

2. Patents (§ 310*)— Suit fob Ineeingement— Défenses. 

In a suit for infringement of patents, agaiiist the patentée, who has as- 
signed the patents and Is charged with having Infringed as superintend- 
ent of another corporation, a plea setting up that défendant as such su- 
perlntendent has made no change in the conduct of the corporation's busi- 
ness, but whlch in effect admlts Infringement by the corporation, Is In- 
sufflcient 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. i 523; Dec. Dlg 
§ 310.*] 

In Equity. On plea. 

Briesen & Knauth (Arthur von Briesen and Eugène Eble, of coun- 
sel), for complainant. 

Edward C. Davidson (J. J. Kennedy, of counsel), for défendant. 

CHATFIELD, District Judge. The défendant has interposed a 
plea, which has not been traversed by the complainant, but has been 
brought on for argument under equity rule 33. The complainant has 
attacked the form of the plea as multlfarious, and also on the merits, 
as being no excuse or answer to the matters charged in the complaint. 

The plea states that the défendant, "for plea to the whole of said 
bill," shows certain allégations as to his business relationship with 

*For oUier oaaes see same topic & S numbcb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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the Royal Typewriter Company, by which he is employed as Super- 
intendent, of which he is a director, qualified by holding one share 
of stock, and for which he is superintendent of its typewriter factory. 
The plea aiso states that the Royal Typewriter Company has been 
employing the same methods of 'manufacture since the défendant 
has been its superintendent as it did at the time he went tliere, and 
that no change has been made by him in respect to any of the mat- 
ters covered by the complaint. tJpon a mère examination of this 
plea it would seem that the défendant was setting up his lack of in- 
dividual responsibility and also a déniai of any infringing use by the 
Royal Typewriter Company. Such a joinder would make the plea 
multifarious, and therefore bad, under the authority of Giant Pow- 
der Co. v. Safety Nitro Powder Co. (C. C.) 19 Fed. 509, McCloskey 
V. Barr (C. C.) 38 Ked. 165, and Société Fabriques v. Lueders (C. 
C.) 105 Fed. 632. 

But a further examination of the bill of complaint, and of the plea 
as well, shows that the complainant has charged the défendant with 
agreeing to undertake the duties of superintendent of the defend- 
ant's factory, and of so conducting himself as superintendent tliereof 
as to make himself personally liable as an infringer of patents pre- 
viously obtained by him, and^which he had assigned to the complain- 
ant Company. The défendant in his plea has referred to this accu- 
sation, and has stated that he had made no changes in the conduct 
of the Royal Company's factory. His apparent purpose is to dis- 
claim any individual interest in the infringements, if they exist, 
rather than to plead lack of infringement on the part of the Royal 
Company. So that from, this aspect the plea substantially amounts 
to a statement of but one ground of excuse or freedom from liability, 
although a nuniber of spécifie facts, or a number of détails of évi- 
dence, are sét forth in explanation of that ground. On this aspect 
the plea is not multifarious, and must be considered on the merits. 
Story's Equity Pleadings (3d Ed.) § 652. 

The plea, therefore, if it be taken to admit ail things not denied, and, 
as has been said, be considered as an attempt to state an excuse or 
ground for freedom from liability, is équivalent to a concession that 
the Royal Company may be, or in fact is, for the purposes of argu- 
ment upon the plea, an infringer. Some of the points previously 
decided upon the motion for a preliminary injunction must be re- 
ferred to, although the statement thereof will be left as in the former 
opinion, 

It is apparent that the suit hère is not for an injunction against the 
corporation, with an attempt to enjoin also an officer, as was the case 
in Continental Wire Fence Co. v. Prendergast (C. C.) 126 Fed. 381. 
Nor can the défendant attack (as was indicated in the former opin- 
ion) the validity of the complainant's patent, nor justify any infringe- 
ment by himself, if he be found to be an individual infringer. Nor, 
again, if the Royal Company were admittedly or by adjudication 
held to be an infringer, would the fact that he was an employé relieve 
him from the conséquences of his act. Maltby v. Bobo, 14 Blatch. 
55, Fed. Cas. No. 8,998. 
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Under the last point mentioned the plea interposed by the défendant 
raises immediately the question as to whether the infringement is 
admitted, and, if so, what are the conséquences thereof. /\s was in- 
dicated in the former opinion, this court does not consider that the 
défendant would sufïer any hardship if he were restrained from any 
connection with or participation in a plain infringement of patents 
taken out and assigned by him. In the same way, no matter what 
opinion one may hâve of the ethical responsibiHty of an individual 
going over to a competitor, and there profiting through the expérience 
gained with the original employer, no abstract equities are hère in- 
volved, but the plea must be determined upon the légal status of the 
parties. In so far, therefore, as the plea would seem to admit infringe- 
ment, and to seek to évade the conséquences thereof on the part of the 
défendant, the plea should be overruled as insufficient. 

If no other question could be raised, the complainant would seem to 
be entitled to judgment absolute; but by the provisions of equity 
rule 34 the défendant must be assigned to answer the bill, and to set 
up such défenses as he may bave not covered by his plea. Wooster v. 
Blake (C. C.) 7 Fed. 816. Further, the issue in the présent case, 
as shovi'n by the complaint and by the plea, is substantially whether 
infringement did exist. If the Royal Company were a party to the ac- 
tion, this question could be determined ; but as the action now stands 
the défendant, if he has no other défense, can only justify his conduct 
and relieve himself from the responsibiHty of the admissions of his 
plea by defending his action to the extent of proving that the Royal 
Company is not committing acts which are infringements of the pat- 
ents claimed, if he is able so to do. 

The défendant, therefore, may answer the complaint within such 
period as may be fixed by the order, or, in the event of his failure so 
to do, judgment absolute for the complainant will be entered, because 
of the insufficiency of his plea in the respects indicated. 



QT'EEN & CO. V. ROENTGEN MFG. CO. et al. (GRl'ÎEN, Interveuer). 

(Circuit Court, E. D. reiuis.ylvauiii. December 28, 1908.) 

No. 73. 

Patents (§ .'Î28*)— Suit foi; Infiîkntikmext^Pk.eli.misaiiy Ik.jl'.xction. 

A prelimiuiU'.y iu.iuuctiou f;i';uited iisniust iiifringemoui of tlio Sayen 
pateut. No. ;">!)4.03(i, for a Roenrgeu ray tulie, jireviouKly ad.iudged vaiid^ as 
against tlie dcfcuse of anticipation Ijy one of th(? défendants. 
[Ed. Note. — For otlier cases, see Patents, Dec. I)ig. § 328.* 
Grounds for preliminary injonction in pateiit iufrinsenient suits, scic 
note to Jolinson v. Poos Mfg. Co., 72 G. C. A. 123.] 

In Equity. On inotion for preliminary injunction. 

Vv'm. S. Jackson and E. Hayward Fairbanks, for complainant. 
Ward & Joy, for défendants. 

•For other cases see same topic & § ^a•MBEK in Dec. & Am. Digs. 1907 to flate, & Repr Indexes 
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J. B. McPHERSON, District Judge. The patent in suit, No. 594,- 
036, was granted in November, 1897, to Henry Lyman Sayen for an 
improvement in Roentgen ray tubes. Claims 2 and 3, which are espe- 
cially involved in this controversy, vvere decided to be valid by Judge 
Kohlsaat of the Seventh Circuit, in the case of Queen & Co. v. Fried- 
lander (C. C.) 149 Fed. 771, after a prolonged and strenuously con- 
tested litigation. His full and careful opinion was apparently convinc- 
ing, for the resuit was accepted by the défendant without appeal. 
There is nothing whatever in the record, either of that case or of this, 
to support the faint suggestion that the decree in Judge Kohlsaat's 
court was entered by consent. Prima facie, therefore, thèse two claims 
are valid, and the first élément of the complainant's right to the relief 
now prayed for is thus made plain. A second élément, namely, in- 
fringement by the défendant intervener, is admitted, and, indeed, could 
not be successfully denied. A third élément also sufficiently appears ; 
the défendant is of slender financial ability and would probably be un- 
able to respond to a final decree for damages. 

The chief défense to the présent motion rests upon an alleged anti- 
cipation. It is said that the défendant Green is the original inventor 
of the improvement in question, and that he reduced the invention to 
practice and put it into public use in 1896, several months or perhaps 
a full year before Sayen conceived the idea which is the subject of the 
patent in suit. No application for a patent, however, has at any time 
been made by the défendant, and the ex parte affidavits that are sub- 
mitted on his behalf concerning the alleged public use of his device in 
1896 are most unsatisfactory. He avers that apparatus showing vari- 
ous stages of his invention are still in existence, and heproduced sev- 
eral photographs in support of this averment. There is no évidence, 
however, whert thèse photographs were taken, and they were not even 
proved to be correct représentations of the apparatus referred to. 
Moreover, there is no explanation why the apparatus itself was not 
oflfered in place of the secondary évidence presented by the photo- 
graphs. A similar unfavorable criticism must be made of ail the af- 
fidavits concerning the public use in 1896. Although they refer to 
events that are said to hâve taken place 12 years ago, in every instance 
they rest simply on the uncorroborated testimony of the witnesses. 
Part of their contents is also secondary in its character; part is mère 
hearsay, and, as their total resuit, they produce the decided impres- 
sion that loose and gênerai averments hâve been ofïered because no 
better évidence could be obtained. In my opinion the defendant's proof 
does not meet the high standard that must be applied when évidence 
is ofïered to make out the défense of anticipation by prior use, after 
a patent has once been adjudged to be valid. 

Thèse considérations are amply sufficient to justify a preliminary 
injunction, and I need say nothing, therefore, concerning the complain- 
ant's additional position, that in the^most favorable aspect the défend- 
ant has nothing to rely upon except certain abandoned experinients, 
and that thèse can be of no value in the face of the subséquent patent 
to Sayen. I refer to this position only to add that I hâve nOt given it 
any weight, and that I intimate no opinion concerning its soundness. 
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The injunction asked for is well supported upon other grounds, with- 
out seeking the aid of the doctrine of abandonment. At the présent 
stage of the case, therefore, the propriety of applying this doctrine 
need not be passed upon. 

The decree prayed for may be entered upon the giving of security 
by the complainant in the sum of $2,000. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY EY. CO. 
(Circuit Court, S. D. New York. October 19, 1907.) 

STEEET RAILEOADS (§ 58*)— INSOLVENCY— EXPENDITUEES BY REOEIVEE. 

On appolntment of a receiver for a street railway, he will be authorizeiî 
to make sucli expendltures as are necessary to render the road efficient 
and to perfect the service in return for which its franchises were glveii. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*] 

Byrne & Cutcheon, for complainants. 
Masten & Nichols, for respondent's receivers. 

IvACOMBE, Circuit Judge. The pétition of the receivers, filed this 
morning, has been carefully considered. It is unfortunate that at the 
outset of their receivership such large expenditures should be required 
toward putting the roads and their equipments in proper condition. 
Evidently some of the work referred to should hâve been done long 
ago by the défendant; but that does not change the situation. What- 
ever is required to make the roads efficient and to perfect the service in 
return for which their franchises were given must be done, and done 
promptly. 

The expenditures recommended by the receivers are approved. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. 00. et al. 

MORTON TRUST 00. v. METROPOLITAN ST. RY. CO. et al. 

GUARANTY TRUST CO. v. SAME. 

(Circuit Court, S. D. New York. April 14, 1008.) 

Receivebs (§ 128*)^Receivee's Ceetificates — Peioeity. 

Receiver's certiflcates autliorized to be issued by the receivers for a 
street railway System for the purpose of maklng betterments necessary to 
enable the receivers to glve an efficient service to the public beeause of the 
fallure of a lessee to keep the property in repiiir and properly e(]uippe(l 
will not, at the Instance of the lessor and Its bondholders, be made priuia- 
rlly a first lien on the property of the lessee on the ground that it was 
liable for waste, to the dispUicement of daims for material and supplies 
furnished the lessee wliich are entltled to priorlty over the claim for . 
waste. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 219, 220; Dec. 
Dlg. § 128.* Nature of certiflcates, see note to Postal Telegraph Cable 
Co. V. Vane, 2G C. C A. 350.] 

•For other cases see same topic & § nxjmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. On settlement of order for receiver's certifîcates. 

Byrne & Cutcheon, for complainant Pennsylvania Steel Co. 
Masten & Nicolls, for défendant New York City Ry. Co. et al. 

XACOMBE, Circuit Judge. Since it lias been stated by the rep- 
résentatives of the bondholders that they expect to appeal from the 
order authorizing the issue of receivers' certifîcates to provide funds 
to put the roads and equipment of the system in efficient condition, 
it may be well to file a brief mémorandum stating why the sugges- 
tions presented at the settlement of the order were not approved. 

As bas been noted many times, the property vvas in a déplorable con- 
dition when receivers took possession, and it became at once manifest 
that in order to secure a proper and efficient service, such as the 
public was entitled to, it would be necessary to expend a large amount 
-jf money on improvements and equipments of such sort as to amount 
to reconstruction and new acquisition. See opinions of October 8th 
(157 Fed. 440) and October 19th (1G5 Fed. 455).. It was foreseen 
then, as the event bas shown, that the cost of such work would hâve 
to be borne by the property; its income is wholly insufficient. This is 
unfortunate for the owners and bondholders, but there seems no help 
for it ; the property must be put in fit condition, and, by restricting the 
expenditures of the proceeds of certificates to the betterment of such 
property only as is covered by both mortgages, it is thought that the 
court bas donc ail it can to protect the interests of the bondholders 
under those mortgages. The court is novv operating the road with full 
appréciation of the obligations due. to the public in considération of 
the franchises granted ; it is far better able to détermine as to the 
détails of thèse expenditures tlian are the bondholders, who are not 
and cannot well be familiar with the practical opération of the road, 
however compétent they may be to deal with the légal aspects of the 
situation. From past expérience it may reasonably be assumed that 
the discharge of those obligations will be more satisfactorily effected 
by receivers under instructions of the court. 

It is undoubtedly true that the property got into this déplorable 
condition because of the failure of the lessee company (New York 
City Railway) to spend sufficient money upon repairs and re-equip- 
ment during the running of the lease. It would seem that the lessor 
company might bave a good cause of action against the lessee for 
waste in allowing the leased property to go to wreck. Whether some 
défense to this claim might be sustained on the theory that the lease 
itself was only a cover to allow the owners of an unproductive prop- 
erty to déclare dividends ont of the paid-up rent, while an impecunious 
company incurred the indebtedness for opération need not be consid- 
ered. It may be assumed that, even to the full extent of the $3,500,000 
now authorized for certificates, the Metropolitan Street Railway Com- 
pany bas a valid claim against the lessee road for waste. What the 
Metropolitan interests now ask is to make the lien of the certificates 
fall in the first instance on ail property of the New York City Railway, 
and on ail the earnings and income realized from the opération of 
the property by receivers since their appointment in the original cred- 
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itors' bill against the lessee road. The natural resuit would be to 
give to this daim for waste a priority over ail other daims, even those 
of creditors for material and supplies furnished within four months 
of receivers' appointment, a da-js of daim which is accorded priority 
in every fédéral jurisdiction, .-md might quite possibly leave the court 
without means even to pay the expenses of liquidating daims already 
advertised for and filed with its spedal master. 

This seems inéquitable, and the clauses submitted hâve been exclud- 
ed from the order. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et al. 

(Circuit Court, S. D. New York. May 25, 1908.) 

Receivers (§ 158*) — liS-soLVENcy and Reoeiveks — Priority of Liens. 

In insolvency proceedings agaiust street railroad conipanies, daims for 
torts committed piior to the appointment of receivers hâve no equity 
which entitles them to priority over mortgage liens, but rank with gên- 
erai unsecured clainis. 

[Ed. Note.^For other cases, see Receivers, Dec. Dig. § 158.* 1 

In Equity. 

Byrne & Cutcheon, for complainants. 
Masten & Nicolls, for défendants. 

LACOMBE, Circuit Judge. Thèse are two separate applications. 
The first is by Charles Benner and others that as "a tort creditors' com- 
mittee" they be admitted as a party défendant in this cause, with liber- 
ty to plead and be heard and to receive notice of ail proceedings. The 
other application is, by the same committee, for an order "adopting cer- 
tain rules and classification, contained in sonie books relating to street 
railway accounting, as the basis for classification of daims; also re- 
quiring'the spécial masters to report when each daim accrued, and 
whether or not it is an operating expense; also directing receivers to 
follow said classification." The real object of the application is to ob- 
tain a ruling by the court as to the status of daims for damages result- 
ing from accidents which happened,before appointment of receivers, 
from négligent opération of the railways by the défendants, or either, 
or both of thein. There is no objection to determining the question 
submitted at this time; indeed, an early détermination of it will pre- 
sumably be to the interest of ail parties. 

The proposition that daims for torts committed during the opéra- 
tion of the road prior to receivership should be given a préférence over 
the daims of secured creditors has been often présentée! to the fédéral 
courts. It is unnecessary to add anything to the exhaustive discussion 
which is found in the opinion of the Circuit Court of Appeals of the 
Eighth Circuit. St. Louis Trust Co. v. Riley, 70 Fed. 32, 16 C. C. A. 
610, 30 L. R. A. 456. In the reasoning and conclusions expressed in 
that opinion I fully concur, and find nothing in any later reports, ei- 
ther of the Suprême Court, or of the Circuit Courts of Appeal, to mod- 

*For otber cases see same topic & % number in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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ify such conclusions in any way. On the contrary, the following au- 
thorities are to the same effect : Veatch v. American Loan 8z T. Ce, 79 
Fed. 471, 25 C. C. A. 39 ; Id., 84 Fed. 274, 28 C. C. A. 384 ; Atlantic 
Trust Co. V. Dana, 128 Fed. 209, 63 C. C. A. 657; Atchison, T. & S. F. 
V. Osborn, 148 Fed. 606, 78 C. C. A. 378; Central Trust Co. v. War- 
ren, 121 Fed. 323, 58 C. C. A. 289 ; Farmers' L,. & T. Co. v. Northern 
Pac. R. R., 79 Fed. 227, 24 C. C. A. 511. 

The application to give certain directions as to accounting, etc., is 
therefore denied; the tort claims accruing prior to receivership rank 
with the gênerai unsecured claims, and will be so clàssified. The com- 
mittee, however, are allowed to intervene on behalf of themselves and 
pf ail others similarly situated, as a party défendant. 



PENNSÏIiVANIA STEEIi CO. et al. v. NEW YORK CITY RY. CO. et al. 

(Circuit Court, S. D. New York. May 26, 1908.) 

Receivebs (§ 149*)— Method of Peovinq Claims. 

In Insolvency i)roeeedlngs agaiust street railway companles, claims 
against the défendants for penalties for refusai of transfers should be sep- 
arately presented, each duly verlfled by the claimant, to be separately con- 
sldered and disposed of, and an omnibus claiiu flied by an attorney In be- 
half of a large number of Indlvldual clalmauts cannot be considered. 
[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 149.*] 

In Equity. 

Byrne & Cutcheon, for complainants, 

Masten & Nicoll, for défendants. 

LACOMBE, Circuit Judge. The spécial master to whom hâve been 
referred claims for penalties for refusai of transfers has submitted a 
so-called "claim" filed by Harcourt Bull, with request for instructions, 
objection kaving been made to its considération. Harcourt Bull ap- 
pears to be the attorney for several hundred persons who seek to re- 
cover such penalties, and the paper he has filed states that fact, and 
gives a long list of names and amounts. Such a paper is not at ail in 
conformity to the practicc; The cause of action or causes of action 
of each individual constitute a separate claim, to be presented in his 
behalf in the usual form, duly verified by the claimant, so that each 
claim may be separately considered and disposed of. The objection to 
this particular omnibus notice — it is in no sensé a claim — is sustained. 
In order that the records may be properly kept, it should be returned to 
Spécial Master Turner, who will notify the person who filed it to with- 
draw it as incorrect in form. The claimants represented by him should 
not suflfer from such error. Upon submission to the court, at any 
time within three weeks, of a claim by any one of the persons enumerat- 
ed on the list, with proof that such claim was one of those included 
therein, order will be made allowing claim to be filed nunc pro tune. 

*For oUier causes see same topic & % number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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PENNSTLVANIA STEEL CO. v. NEW YORK CITY RY. CO. MORTON 

TRUST CO. V. METROPOLITAN ST. RY. CO. GUARANTY 

TRUST CO. V. SAME. 

(Circuit Court, S. D. New York. June 29, 1908.) 

Street Railroads (§ 58*)— Receivebs— Administration of Propebty— Assump- 
TION OF Leases. 

Reeeivers for insolvent street railroad companies operating a System 
composed of a nuiiiber of constituent lines, soine of theni held under lease, 
are not required to continue to operate any such lines at a loss, and where 
It appears tliat tlie rental is excessive, or the lease is otlierwise unprofita- 
ble to tlie estate, tliey will be directed to cancel the same. 

[Ed. Note. — For otlier cases, see Street Railroads, Dec. Dig. § 58.*] 

In Equity. On pétition of reeeivers for instructions. 

Byrne & Cutcheon, for Pennsylvania Steel Co. 

Masten & Nichols, for reeeivers of New York City Ry. Co. 

Bronson Winthrop, for Morton Trust Co. 

Masten & Nichols, for reeeivers of Metropolitan St. Ry. Co. 

Davies, Stone & Auerbach, for Guaranty Trust Co. 

LACOMBE, Circuit Judge. The reeeivers, upon due notice to ail 
parties, ask for instructions as to a lease of the Central Park, North 
& East River Railroad, commonly known as the "Belt Line," located in 
Fifty-Ninth street, and running through Tenth avenue, First avenue, 
and other streets and avenues to the South Ferry. It comprises 7.433 
miles of single electric track and 12.3 miles of single horse track. The 
lease was originally made to the Metropolitan Cross-Town Company, 
and runs for the unexpired term of the charter, 100 years from June 
5, 1860. The Metropolitan Cross-Town was subsequently Consolidat- 
ed, with other companies, into the Metropolitan Street Railway Com- 
pany, and the leasehold is included with the other property leased from 
the latter company by the New York City Railway Company. The les- 
see of the Belt Line agreed to operate the roads, to keep the demised 
properties in good condition and repair, to pay ail taxes, assessments, 
and charges which might be lawfully imposed thereon and to pay a 
rental (calculated as équivalent to 9 per cent, on the stock of the lessor 
company) which now amounts to $162,000 per annum. 

A careful examination of the books shows that for the year ending 
March 31, 1908, the total gross earnings (cash fares) amounted to 
$729,846.05, which some other items of income, such as advertising, 
rental of electric track, etc., increased to $749,624.64. The total op- 
erating expenses aggregated $607,896.20; besides which therewaspaid 
for taxes, other than spécial franchise, $26,302.90, and for rent of 
necessary equipment $16,000 — making the total disbursements $650,- 
199.10. The spécial franchise tax was not paid, its amount being in 
litigation ; it was assessed for the year 1907 at $47,090.68, and, in the 
event of a successful termination of the litigation, would be at best 
only somewhat reduced ; the reduced amount would hâve to be includ- 

♦For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1007 to date, & Rep'r Indexes 
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ed in the disbursements. Opposing counsel criticise thèse figures, and 
argue that the opération of the road is profitable, submitting expert 
reports and estimâtes ; but the court places greater reliance on the re- 
sults of the observations of its receivers, who for nine months hâve 
been in actual opération of the road, making a careful study of ail its 
conditions. Irrespective of the franchise tax, it appears that the net 
earnings of the leasehold amount to $99,425.54 only, while the rent 
agreed to be paid is $163,000, a net annual loss of over $60,000. More- 
over, it may be necessary in the near future to incur heavy expenses 
for construction, and, when the correct amount of unpaid franchise 
taxes is determined by the state courts, that also will hâve to be paid 
as a prerequisite to the future enjoyment of the franchise. 

Under tîiese circumstances, by payment of the stipulated rental to 
the lessor company, the receiver would evidently be "serving the stock- 
holders," as the chairman of the Public Service Commission aptly ex- 
presses it. Whether the rental was excessive when originally agreed to 
is oï no moment. It was stipulated for 16 years ago, at a time when 
conditions were such that the Belt Line, operated entirely by horse 
power, issuing practically no transfers and assessed for no franchise 
tax, earned 10 per cent, on its capital stock over and above ail operating 
expenses and fixed charges. But under the conditions of to-day the 
rental is surely excessive for the lessees to pay, and it is with existing 
conditions only that we are now concerned. Great changes like this, 
ghastly sometimes in their results to innocent individuals, are contin- 
gencies to which ail investments in public service corporations are pe- 
culiarly exposed. Nor is it at ail material to inquire whether the rental 
is high because of the présence of "water" in the capitalization of the 
lessor company. Neither its stock nor its bonds bave been increased 
since the time, 16 years ago, v/hen it was a verj^ profitable property, 
and in the intérim 7 miles of its roadway bas been transformed from 
horse car tracks to conduit electric System, wholly at the expense of 
the lessee ; not a dollar oi the cost bas been repaid by the Belt Line to 
the lessee by issue of additional stock or bonds, nor, so far as the re- 
ceivers can discover, even by the giving of notes, as was donc in the 
case of other lines. But even if there were "water" in the capitaliza- 
tion, certainly the receivers of the New York City Railway Company 
bave no power to pump it out, nor indeed bas this court; that is a mat- 
ter which must be left for the considération of state authorities and 
state courts. 

Inasmuch as it is not "the first object of the receivers to pay exces- 
sive rentals to leased lines," the manifest thing to do is promptly to 
terminate the existing situation, and relieve the property which they 
are operating from the burden of this unprofitable contract. If the 
lessor should thereafter offer the property on more favorable terms as 
to rental, and also as to provision for such construction expenses as 
might be required to render the property more efficient for service, 
such proposition may be then considered. The important thing now is 
to relieve the whole System of the. constant drain upon it, entailed by 
the continuance of the présent lease ; $60,000 a year might be much 
better expended in improving the condition and service of the remain- 
ing lines. 
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It will be readily understood that there may be leases which it would 
be désirable to continue, even at some small loss, because part of the 
roads covered by tlaem are essential to make connections between dif- 
férent parts of the System. But this is no such case. If the line known 
as "First and Sixth Avenues" between the shopping district and upper 
East Side sliould hâve to be discontinued, passengers can be carried 
for a single fare between those districts by the use of the Second 
avenue road and the Eighth street, Fourteenth street, Twenty-Third 
Street, and Thirty-Fourth street cross-town lines. The two upper 
West Side lines, "Columbus Avenue and Broadway" and "Amsterdam 
and Sixth Avenue," can run, their cars east and west through Fifty- 
Third street instead of Fifty-Ninth street. Nor is there any serions 
difhculty to be apprehended in the opération of the Prince and Hous- 
ton street and other lines without the use of any part of the Belt Line 
tracks in excess of the statutory thousand feet. 

The receivers are therefore instructed that the lease may be canceled, 
the leasehold (including not only the real estate, but also ail personal 
property which can be identified) returned to the lessor, and its further 
opération by thèse receivers discontinued. It vi'ould be désirable if 
this could be done by June 30th, which ends the fiscal and railroad 
year ; but a proper regard for the convenience of the traveling public 
precludes so speedy a disposition of the matter. There is an existing 
board of directors of the Belt Company to whom the property might 
be returned, but they were originally elected when the lessee was in en- 
tire control, and a stockholders' meeting bas been called for July lOth 
to elect a new board which will represent solely the interests of the 
lessor. Common fairness requires that the company should not be call- 
';d upon to act until its stockholders shall bave the opportunity to sé- 
lect a board solicitons to protect their interests. If they choose not 
to avail of their opportunity or to elect a new board, there will then 
be no objection to the receivers dealing with the old board. Manifest- 
ly it will take some little time for the management of the road to equip 
it and to organize an operating force, and in order that there may be 
no falling off in the service during the intérim the receivers are author- 
ized to make contracts with the company for temporary opération,' or 
for the rental of cars, or power, etc., provided that such contracts are 
upon such terms as not to expose receivers to loss ; and provided fur- 
ther that liability for accidents of opération or for loss from fîre or 
other catastrophe shall rest only upon the owner, and that the cost of 
necessary work of construction or reconstruction shall not be imposed 
upon receivers. Care should also be exercised to reserve the right to 
cancel any such contracts on reasonable notice should the require- 
ments of public service on other parts of the City Railway System 
make it necessary to withdraw cars, power, etc., from the service of 
this independent line. 

As to transfers. After the lease is canceled and the road returned 
to owners, the transfer act of 1885 (Laws 1885, p. 525, c. 305) will no 
longer apply. It is thought that mère temporary opération as agents 
of owners would not constitute the sort of agreement contemplated by 
that act. Nevertheless it seems unnecessary to invite controversy on a 
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point whîch may be in doubt, and until the actual opération îs taken 
over by the lessor, and one week's notice shall hâve been posted in 
the cars, the exchange of transfers will be continued. 



PBNNSTLVANIA STEEL CO. et al. ▼. NEW YORK CITY RT. CO. et al. 
(Circuit Court, S. D. New York. July 23, 1908.) 
See, also, 161 Fed. T84, 788, 787. 

Byrne & Cutcheon, for Pennsylvanla Steel Cb. 

Masten & NIchols, for receivers of New York City Ry. Co. 

liACOMBE, Circuit Judge. The receivers of défendant wlll forthwith corn- 
munieàte wltli the recently elected directorate of the Belt Line Road, inquir- 
Jng upon what day the latter wlll be ready to take over the road and Identlfled 
property. The court fully appréciâtes what a hardshtp It would be to the 
public to hâve thè road cease runnlng, and has authorized the receivers to as- 
slst in keeplng it in commission, but It Is uot willing to continue indefinitely 
assuuilng responsibllltles of opération whlch legitimately beloug elsewhere. 
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TON TRUST CO. v. METROPOLITAN ST. BY. CO. 

GUARANTY TRUST CO. T. SAME. 

(Circuit Court, S. D. New York. June 29, 1908.) 
Stbeet Railroads (§ 58*) — Beoeivees— Administbation or Pkopertt— As» 

SUMPTION OF LEASE. 

Receivers for a street rallroad System dlrected to cancel a lease for a. 
constituent line operated thereunder at a loss. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dlg. i 58.*) 

In Equity. On pétition of receivers for instructions. 
See, also, 161 Fed. 784, 786, 787. 

Byrne & Cutcheon, for Pennsylvania Steel Co. 

Masten & Nichols, for receivers of New York City Ry. Co. 

Bronson Winthrop, for Morton Trust Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. 

Davies, Stone & Auerbach, for Guaranty Trust Co. 

LACOMBE, Circuit Judge. The receivers, upon due notice to alî 
parties, ask for instructions as to a trackage agreement dated Septem- 
ber 29, 1896, executed by the Twenty-Eighth & Twenty-Ninth Streets. 
Company of the first part and the Metropolitan Street Railway Com- 
pany of the second part. By said agreement there was granted to the 
Metropolitan Company the right and privilège to use the railroad 
tracks of the Twenty-Eighth & Twenty-Ninth Streets Company, to. 
operate cars in common, and to collect ail fares of passengers riding 
in such cars. The Metropolitan Company agreed to run a sufficient 
number of cars daily to accommodate the traffic ; to pay the principal 

*For other caseg see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexeu. 
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of certain first mortgage bonds ($1,500,000), and to pay interest there- 
on ($75,000 per annum) ; also to pay ail taxes, and to maintaîn the 
railroad in good condition and repair. The agreement was to continue 
during the corporate existence of the parties. 

The situation presented is similar to that in the Case of the Belt 
Line, 165 Fed. 459, disposed of to-day. The gross earnings, includ- 
ing cash fares and advertising, for the year ending March 31, 1908, 
amounted to $146,536.70, the operating expenses and taxes to $143,- 
729.37 ; leaving a net income of $3,807.48 only, with which to pay the 
stipulated rental of $75,000. This involves an annual loss of over $70,- 
000 a year, a sum which might be much more usefully employed in 
improving conditions on other lines of the system. The further pay- 
ment of the amount stipulated for in the agreement should be discon- 
tinued, and the receivers are instructed that they may cancel the agree- 
ment. From what appeared upon the hearing it would seem that the 
bondholders only exhibit any interest in the property, the stockholders 
having notified the mortgage trustée that they ifttend to take no ac- 
tion. About one-third of the bondholders appeared by counsel, and, 
there being no registry of their names, difficulty may be experienced 
in getting together a sufficient number to act for the whole body and 
supply the trustée with necessary funds. No payment under the agree- 
ment will corne due before October Ist, and the receivers may at their 
discrétion continue to operate the lines until that date as an accom- 
modation to the bondholders, thus giving them ample time to arrange 
for taking over the opération, but it must be distinctly understood that 
in so doing the receivers are not to account for any pro rata part 
of the stipulated rent, nor for damages from accidents of opération. 



PENNSTLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et al. 

MORTON TRUST 00. v. METROPOLITAN ST. RY. CO. et al. (two 

cases). GUARANTY TRUST CO. OF NEW YORK. v. SAME. 

(Circuit Court, S. D. New York. July IG, 1908.) 

1. StBEET RAILKOADS (§ 58*)— LEASES— CONSTBUCTION— lNSOLVE>'CY OF LESSEE. 

A provision of a lease of street railroad property deferring entry for 
nonpayment of rent until one year after default does not continue binding 
w'here, by reason of the insolvency of the lessee and its failure to pay in- 
terest, mortgages on parts of the System bave been foreclosed and the 
System has thereby been disrupted. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*] 

2. Stbeet Railboads (§ 58*)— Receivers— Necessity fob Sepabate Receiver- 

SHIPS. 

Where, in a creditors' suit agalnst an Insolvent lessee of a street rail- 
road System, to which suit the lessor became a party, receivers were ap- 
pointed who operated the property for ail parties in interest until fore- 
closure suits were Instituted against the property by bondholders of the 
lessor, who are entitled to possession by their own receivers, and the af- 
fairs of the lessee hâve been so far liquidated that they may soon be 
wound up and an accounting had between it and the lessor, sej/arate re- 
ceivers should be appolnted to represent the adverse interesta. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*] 

■•For other cases see same toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Ref'r Indexes 
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8. Stbeet Raixboads (§ 58*)— Receiveks— Liabilities Inciteeed im Opbbatiow. 

Where an entlre street rallroad System as a going concem was placed In 
the hands of a court on application of a créditer of the lessee, but wlth 
the consent of the lessor and Its bondholders, and operated by recelvers 
untU turned over to recelvers representing the bondholders, ail damage 
claims and other Ifabllities incurred during such opération will be made a 
charge upon the entlre property In so far as they cannot be pald f rom the 
earnlngs or the property of the lessee. 

[Ed. Note. — For other cases, see Street Rallroads, Dec. Dlg. § 58.*] 
4, Receivebs (§ 201*) — Successive Receiveeships— Accountinq Between Re- 
ceiveks. 

General rnles stated to govern an accounting between recelvers appoint- 
ed for the lessee of a street rallroad System, who had been operating the 
same and had purchased equipment and supplies, and recelvers appointed 
at suit of mortgagees to wùom the property wsis turned over. 

[Ed. Note. — For other cases, see Receivers, Dec. Dlg. I 201.*] 

Tn Equity. On application to appoint separate receivers for the 
lessor and lessee roads, and counter application to continue the lease- 
hold till the expiration of a year from first default in payment of 
the icnt. 

Byrne & Cutcheon, for Pennsylvania Steel Co. 

Masten & Nichols, for receivers of New York City Ry. Co. 

Bronson & Winthrop, for Morton Trust Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

Davies, Stone & Auerbach, for Guaranty Trust Co. 

lyACOMBE, Circuit Judge. At the time when former memoranda 
were filed October 1, 1907 (157 Fed. 440), and January 7, 1908 (160 
Fed. 322), the situation was such that the opération of the System 
might be continued by receivers of the New York City Company un- 
der the lease, and the rights of ail interested preserved easily and 
efficiently by a subséquent accounting. The lease was then in force, 
and no suit to foreclose mortgage had been instituted. Now the situa- 
tion is changed. A regular foreclosure suit for unpaid interest under 
the refunding mortgage hàs been instituted, and it is fitting that the 
property covered by that mortgage should be taken over by receivers 
under that suit who will thereafter operate the whole Metropolitan 
System. The clause deferririg re-entry for nonpayment of rent until 
one year after default présents no difficulties. There is not merely a 
simple default. By reason of the inability of the receivers to pay from 
the income the mortgage interest due January 1, 1908, on the Third 
avenue mortgages, that line has been foreclosed upon, and an inde- 
pendent receiver appointed who has taken it into possession, thus dis- 
rupting and destroying the unitary systerii covered by the lease. Sure- 
ly the "deferred payment" clause cannot survive under such condi- 
tions. 

Considérable progress has been made in liquidating claims of out- 
siders against the New York City Company. It is reasonable to 
expect that by this coming fall the great bulk of contract and tort 
daims will be liquidated, and the time has now come (which was an- 
ticipated in the mémorandum of October 1, 1907) when steps should 
be taken for an accounting between that company and its lessor, the 

•£'or otixer cases see s&me topic & i numbsb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe* 
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Metropolitan Street Railway Company. However long it may be be- 
fore a sale in foreclosure or some reorganization, approved by state 
authorities, will relieve this court and its receivers of the heavy bur- 
den of operating the property so as to maintain an eiificient public 
service, there seems no reason why ail daims against tiie New York 
City Company should not be liquidated, and its assets marshaled, and 
distributed without waiting for the disposition of the property now 
under foreclosure. To such an accounting, interests being diverse, it 
is essential that there should be separate receivers to represent the 
two roads. 

Inasmuch as the présent receivers, now holding ail property of 
both roads, hâve by nine months' work familiarized themselves with 
the opération of the System, it seems wiser that they should be selected 
to continue such opération, and that a separate receiver should be ap- 
pointed for the property of the New York City Company. Adrian 
H. Joline, Esq., and Douglas Robinson, Esq., are therefore appointed 
receivers of the Metropolitan Street Railway Cmpany under this new 
bill of foreclosure, and their bonds may, with assent of the surety 
Company, be extended to cover their future opérations. William W. 
Ladd, Esq., of the city of New York, is appointed receiver of the 
property of the New York City Railway Company, with the usual 
powers, and his bond is fixed at $50,000. On July 31, 1908, at mid- 
night, the présent receivers will turn over to themselves ail property 
of the Metropolitan Street Railway Company, and will turn over to 
the new receiver ail property, including claims and choses in action, 
of the New York City Railway Company, from and after such trans- 
fer ceasing to be receivers of the New York City Railway Company. 
This date is selected for convenience of accounting, pay rolls, etc. 

In order to relieve appréhensions on the part of receivers' creditors, 
it may be proper hère to state some elementary propositions. The en- 
tire System as a going concern was placed in the hands of this court, 
on the application of a creditor of the lessee, but with the assent of 
both companies and the subséquent approval of the représentatives 
under lessor's mortgages. Its possession of the property was con- 
firmed by the United States Suprême Court. Since that date it has 
been absolutely necessary for the court to operate the road as an in- 
strumentality of public service. In order to do so, it was necessary to 
make purchases of equipment, materials, supplies, etc., some of which 
were on crédit. In the course of opération accidents hâve occurred 
through the négligence of employés, and those injnred thereby in 
person or property hâve a cause of action against receivers. Future 
opération will produce like results. Ail indebtedness incurred and ail 
damages sustained by reason of the opération of the property by the 
court will be paid or secured before the court parts with the prop- 
erty, and it need make no différence to the creditor or claimant which 
receiver was operating the road at the time. The receivers of the 
Metropolitan will adopt and affirm ail contracts concerned with the 
opération of the System which were adopted or entered into by re- 
ceivers of the New York City, and the court reserves the right to 
impose a lien upon the property itself for any obligations incurred by 
1C5 F.— 30 
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the court in its opération, arid also for the expansés of court proceed- 
ings. An obligation incurred or damage inflicted by receivers when 
operating under the New Yorlc City lease must of course be paid 
from its income or property, but, in the event of thèse proving insuf- 
ficient, then out of the income of Metropolitan receivers, and, failing 
that, out of the property itself. Presumably the income of each will 
be sufficient to pay its own expenses ; but ail creditors of and claimants 
against the court's officers may be satisfied that whatever may be 
foUnd to be rightfully due them will be paid. 

There is some property of the New York City which is not cov- 
ered by the lease. That will, of course, be turned over to Receiver 
Ladd. It appears from the argument that as to one or more items 
there may be a dispute as to the ownership. The practical way to dé- 
termine any such question will be for présent receivers to turn over 
to the new receiver whatever they find to be the property of the New 
York City. Any party interested may then move the court to in- 
struct such receiver to return the same and account for its use in 
the interval. There is also property which was bought with income 
of New York City receivers in order to keep the road in opération — 
equipment, supplies, material for repairs, etc. That is of no further 
use to New York City receiver, and will be turned over to Metropol- 
itan receivers, who need it for running the road. Ail respective rights 
may be adjusted on the accounting which will be had between them 
as soon as the new receiver shall hâve sufficiently familiarized himself 
with the situation. In order to secure a proper accounting, an in- 
ventory is essential. Fortunately the regular annual inventory is 
about completed, as of date of June 30th ; it may be taken as the basis, 
and, with the records of property acquired, put to use, worn out, or 
disposed of during the month of July, will be easily extended to the 
date of transfer. Two illustrations will indicate in a gênerai way 
the method to be followed on this accounting: 

(1) Receivers of New York City bought, we will assume, 3,000 con- 
tact plows, in order to secure discount on large purchase and to provide 
an abundant supply for repair work. Of thèse, on July 31st, 1,000 
are worn out or put to use. They paid for them out of their earnings 
from opération. Had they known in advance that they would cease 
opération on that date, and that but 1,000 plows would be required, 
they would hâve bought that number only, and so much of the earn- 
ings as went to purchase the additional 1,000 would be still in their 
treasury. As thèse additional plows are to be turned over as sup- 
plies for the future to receivers of Metropolitan, the latter should 
account for their value, since otherwise they would hâve to buy them 
from the maker and pay for them out of their earnings. 

(2) Receivers of New York City, it may be assumed, paid $10,000 
out of their earnings on June Ist for premium on a 12 months' pol- 
icy of insurance on cars. Having by August Ist parted with the pos- 
session of the cars and ail further responsibility for them, the policy 
might be terminated and rebate for 10 months obtained from the in- 
surance Company. The more sensible procédure would be to trans- 
fer the policy to Metropolitan receivers; bvit the latter should ac- 



PENNSTL VANIA STEEL CO. V. NEW YORK CITY RY. CO. 467 j 

count for so much of the premium as covers the period o£ their own 
possession and responsibility. 

Thèse are quite simple illustrations ; no doubt there will be many 
cases where the questions presented will be intricate and difficult, and 
of this accounting between receivers ail parties to any of thèse suits 
should hâve notice and an opportunity to be heard. Relieved from 
ail burden of opération, the new receiver can make a careful exam- 
ination of ail points in controversy before initiating this accounting, 
and under the principles enunciated in this opinion ail obligations 
for his share of the expense of liquidating claims and other court 
expenses, for prosecution of suits, for settlement of claims for ac- 
cidents between September and July 31st, for unpaid bills, etc., can 
be settled as they fall due. 

A proposed décrétai order to be entered on this opinion, which muSt 
be very brief, reciting only the papers filed and providing merely for 
the new appointments, and directing transfer and assumption of ob- 
ligations, as above indicated, may be submitted with notice of settle- 
ment for July 33d and filed with the clerk, to be transmitted to me 
on that date with any criticisms of other counsel. 

The suggestions made in the pétition of tort creditors' committee 
hâve been considered, but will be disposed of subsequently when that 
matter is finally submitted. Nothing is found in them which conflicts 
with the granting of above relief. 

For the information of ail concerned, the receivers will on August 
18th file an epitome of their receipts and expenditures down to July 
1, 1908, and within a few weeks subséquent to August Ist file a sup- 
plément thereto covering the présent month. 
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MORTON TRUST CO. v. METROI'OLITAN ST. RY. CO. GUAR- 

ANTY TRUST CO. v. SAME. 

(Circuit Court, S. D. New York. July 27, 1908.) 

JudCtMent (§ 243*)— Parties— Détermination of Validity of Lease— Mode of 
Attack. 

ïhe validity of a lease of street railway liues caniiot be determined sum- 
marily on a motion by tort creditors of the lessee made iu a creditors' suit, 
but can only be questioned by a plenary suit against ail parties in interest. 

[Ed. Note. — For other cases, see Judgmeut, Cent. Dig. § 428; Dec. Dig. 
§ 243.*] 

In Equity. Pétition by tort creditors' committee of the New York 
City Railway Company for varions relief. 

Byrne & Cutcheon, for Pennsylvania Steel Co. 

Masten & Nichols, for receivers of New York City Ry. Co. 

Bronson & Winthrop, for Morton Trust Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

Davies, Stone & Auerbach, for Guaranty Trust Co. 

I 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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IvACOMBE, Circuit Judge. The varions prayers of the pétition 
may be conveniently disposed of separately. 

(C) That it be determined and ordered that the lease made between 
the MetropoHtan Stret. Raiiway Company and the Interurban Street 
Railway Company, now the New York City Raiiway Company, "be 
declared void and contrary to public policy, ultra vires and fraud- 
ulent," and (B) that certain références be ordered in connection witli 
such finding. It is not compétent for the court to grant such relief 
summarily on a motion. The questions are such as should be deter- 
mined only in a plenary suit, to which ail parties in interest should 
be made parties. Motion denied. 

(A) That the tort creditors' committee, who bave been allowed to 
intervene in suit first above named, be allowed also to intervene in 
the suits brought by trustées under the mortgages made by the Met- 
ropolitan Street Raiiway Company. Logically this motion also should 
be denied, since they do not represent creditors of the principal de- 
fendant in thèse suits. Since, however, they are proposing to attack 
the validity of the lease by a bill to set it aside, to which suit the 
mortgage trustées would of course be made parties, it would be a sav- 
ing of time and expense to ail parties if they were allowed to apply 
for the same relief by cross-bill in the foreclosure suits. They will, 
therefore, be allowed to intervene solely for the purpose of filing 
such cross-bills and trying out any issues which may be raised thereon. 

(D, E) It was conceded on the argument that the appointment of 
separate receivers for lessor and lessee would practically eliminate 
thèse prayers for relief. The opportunity of being represented at 
the accounting between the respective receivers will secure ail the 
moving party is entitled to. Motion denied. 

(F) That it be decreed that ail claims for injuries and damages 
resulting from opération of the road from February, 1903, to Sep- 
tember 25, 190Î', be paid prior to any mortgage, rental, or fixed 
charges. A similar motion was heretofore made and denied (May 
25, 1908). 165 Fed. 457. It is again denied, for the reasons stated in 
the former mémorandum. 

(G, H) Thèse prayers are too vague and gênerai to call for any 
discussion. They are denied. 



PENNSYI.VANIA STEEL CO. et al. v. NEW YORK CITY BY. CO. et al. 

(Circuit Court, S. D. New York. July 27, 1908.) 
Street Railroads (§ f)8*) — Receivers— Opération of System — Rioiits op Les- 

SORS OF t'ONSTITUENI IjXES. 

Whcre rec-eivers for an iiisolvent lessee of a street railroad System, com- 
prisiug liiies leased from différent owners, are operatiug the whole as a 
unitavy System, they will not be required to keep the earnings of a par- 
ticular line separate to meet the claims of its lessor. 

[Ed. Note. — For other cases, see Street Rallroads, Cent. Dig. § 135; Dec. 
DJg. § 58.*] 

•For other cases see same topic & § numbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. On application of Eighth Avenue and Ninth Avenue 
Railroads. 

Byrne & Cutcheon, for Pennsylvania Steel Co. 

Masten & Nichols, for receivers of New York City Ry. Co. 

LACOMTîE. Circuit Judge. The installments of rental overdue and 
unpaid when thèse applications were made hâve since been paid, and 
fhe only question now left in each case is as to the effect upon the 
lease of the nonpayment by the lessee of the franchise taxes, accruing 
in the past few years. Each of thèse taxes^ is in litigation with the 
state authorities under separate certiorari for each year. In the only 
similar case which has been adjudicated the company has so far pre- 
vailed, the référée finding that there should be a substantial réduction 
in the amount of the tax. Manifestly the litigation was undertaken in 
good faith and for the best interest of both lessor and lessee. Wheth- 
er under thèse circumstances there has been a breach of the covenants 
of the lease need not be considered, because upon the argument peti- 
tioners expressly disclaimed any wish at the présent time to re-enter for 
covenant broken. That would be the logical relief if their contention be 
Sound. The two roads are parts of a unitary system, which can only 
be run as such by using the receipts on profitable fractions of the Sys- 
tem to maintain a uniform service on nonprofitable fractions. The 
suggestion that whatever profit is made on petitioners' roads be not 
thus applied, but kept separate and distinct to meet whatever claims the 
petitioners may make under the leases, would probably leave the re- 
ceivers without funds to provide an efficient public service elsewhere 
in the system, and is impracticable. If the lessor can show that the 
lease is broken, it should demand the property back and then présent 
its claim for damages. But that question is not now presented nor 
passed upon. Petitioners will, in the course of this proceeding, re- 
ceive notice of any application which would afïect their riglits under 
the leases, and intervention in the main suit is unnecessary. The re- 
quest that the books be so kept as to show separately and distinctly 
the income from and expense of operating thèse two lines is one which 
the court is quite willing to grant, if it be practical. There are diffi- 
culties in distributing items of income and expenditure which can be 
relieved only by some agreement between ail parties in interest as to 
some method of arbitrary apportionment. The books and présent 
method of accounting will be open to petitioners, or to any experts they 
may send to devise some system calculated to show just what they 
want. When such system is devised and has been submitted to and 
considered by the experts for other interests, the court will then consid- 
er whether it shall be put in force. 
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PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et al. 

MORTON TRUST OO. v. METROPOLITAN ST. RY. CO. et al. (two 

cases). GUARANTY TRUST CO. DP NEW YORK v. SAME 

(Circuit Court, S. D. New York. August 12, 1908.) 

Cabbiees (§ 18*)— Régulations of Commission— Enfokokmbnt. 

Recelvers of a fédéral court operating street railroad lines will not be 
directed to obey an order of the State Public Service Commission requir- 
ing them to estnblisli a joint rate and exchange transfers with an inde- 
peiident road where it can only be done at a serious loss, and the power 
of the commission to malce such order is doubtful until the question of 
such power has been adjudicated by the state courts. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 18; Dec. Dig. § 
18.*] 

In Equity. On application by receivers for instructions. 

Byrne & Cutcheon, for Pennsylvania Steel Co. 
Dexter, Osborn & Flemming, for receivers of New York City 
Ry. Co. 

Bronson Winthrop, for Morton Trust Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

Davies, Stone & Auerbach, for Guaranty Trust Co. 

LACOMBE, Circuit Judge. The receivers of the Metropolitan 
Street Railway Company hâve applied for further instructions as to 
transfers. 

They hâve carefully conformed to the gênerai instructions contain- 
ed in opinion filed October 8, 1907 (157 Fed. 440) to operate the road 
in accordance with the requirements of law, state and local. When 
they took possession of the property the Metropolitan Company was 
operating the Fifty-Ninth Street Crosstown Line under a lease. The 
statutes of the state provide that in such case transfers should be ex- 
changed, and this was done. On August 6, 1908, opération under the 
lease ceased, and the line was returned to its owner, an independent 
corporation. No statute, ordinance, or régulation, state or local, re- 
quired the exchange of transfers in such a case, and such exchange was 
therefore terminated. 

Thereafter the Public Service Commission issued an order to show 
cause why transfers were not continued, and why some joint tariff 
should not be established, with a resohition requiring separate accounts 
to be kept for 30 days. The receivers replied to the resolution ofïering 
to keep any accounts or records which the commission might wish. 
They did not appear to show cause for reasons set forth in an opinion 
of this court, filed June 10, 1908 (165 Fed. 494), as follows: 

"It bas been suggested that the Public Service Oonimission, under section 
49 of the aet whicli created it, might require the road to sell and honor thèse 
transfers (Laws 1907, p. 917, c. 429). \^Tiether that section or any other one 
gives the Public Service Commission power to cdmpel two independent roads to 
exchauge transfers is a question of state law, the construction of a state stat- 
ute, which may more appropriately be left to the state courts. In the event of 
the receiver being called upon by the commission to take and give such trans- 

•For other cases see sanie topie & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rop'r Indexes 
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fers, he will furnish ail the information wliicti he, as operator of the road, 
may be able to procure, and tie will notify the owners and security holders of 
the several roads now in his hands, and will see that they are given the op- 
portunity to présent whatever arguments they may wish to make in opposi- 
tion. In the ultimate analysls it is the owners of and llenors on the property 
whose interests would really be affeeted by such a construction of the statute ; 
the court and Its recelver are custodians merely, and are not conccrned with 
its future." 

The commission has now made an order requiring the receivers and 
the Company operating the Fifty-Ninth Street line to establish through 
routes and put in force a joint rate of fare by the use of transfers over 
their respective Unes. 

In view of the information now on record in this court as to the 
'financial condition of the two roads, and the report recently made to 
the commission showing that of 20,000,000 of passengers carried by 
the Fifty-Ninth Street Hne over 13,000,000 rode on transfers and paid 
it no fare, it is difficult to see how the operators of the two roads can 
succeed in agreeing upon a joint rate of the kind suggested. 

The extent of the authority of the commission under section 49 is 
not exactly defined, since the nevv act has not yet been construed by 
the courts. In the event of any proceeding being brought by the com- 
mission in which such construction might be secured, the receivers will 
appear in any state court and co-operate in every way to secure a 
prompt détermination of any questions presented. 



PENNSTLVAJSriA STEEL CO. V. NEW YORK CITT RY. CO- et al. 
(Circuit Court, S. D. New York. September 30, 1908.) 

Courts (§ 500*)— Actions Aoainst Receivee— Enfobcement of Judoment. 

A fédéral court has the sole right to control the disposition of property 
and the distribution of funds in the hands of its receivers, and will not 
permit an exécution from a state court to be levied thereon. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1407, 1408; Dec. 
Dig. § 500.* 

Sults by and against receivers of, see note to J. I. Case Plow Works v. 
Finks, 26 C. C. A. 49.] 

In Equity. On pétition for leave to issue exécution against receivers. 

Byrne & Cutcheon, for complainant. 

Masten & Nichols, for receivers of New York City Ry. Co. 

LACOMBE, Circuit Judge. The petitioners obtained a judgment 
in the Municipal Court against receivers for damages resulting from 
an accident happening on the railway during their opération of it as 
officers of the court. Petitioners now apply to this coux-t for leave 
to issue exécution against the receivers. Meanwhile receivers, in en- 
tire good faith, hâve taken an appeal, feeling confident that upon a 
hearing in the state appellate court they will secure a reversai. Suf- 
ficient authority for the déniai of the présent application is found 

*For other cases see same tapie & S nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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in Judge CaldweH's opinion in Central Trust Co. v. St. Louis Railway 
Ce, 41 Fed. 551, in the reasoning and conclusions of which tliis courl 
fully concurs. 
Motion denied. 



PENNSYLVANIA STEEL 00. T. NEW YORK CITY RY. CO. MOB- 

TON TRUST CX). v. METROPOLITAN ST. RY. CO. GUARANTÏ 

TRUST CO. V. SAME. 

(Circuit Court, S. D. New York. October 19, 1908.) 

1. Stbeet Railkoads (§ ■^*)— Leases— Cancellation by Receivees of Lesseb 

— Rbstobation or Peopekty. 

Petitioner leased its street rallroad Une for a long term, the lease pro- 
viding that the lessee should inalntain the property, and whenever the 
lease should cease to be operatlve should return ail horses, cars, etc., leas- 
ed to and used by it In good condition, and as to any which should hâve 
ceased to exlst should returu the substitutes provided therefor to an equal 
value. The lessee united the Une with others owned and leased by It, opera- 
ting the whole as a single System and using the équipaient indiscrimlnate- 
ly on ail the Unes. After the lapse of 16 years the property was return- 
ed to the lessor by receivers appointed in sults against the lessee. Beld, 
that such property as could be identlfled as having been received under 
the lease or as havlng been substituted therefor should be returned, and 
that horses, cars, or other equipment of the same kind as that received 
under the lease, exclusively in use on the Une at the time of the appoint- 
ment of the receivers, might be assumed to be substitutes, and that as to 
any shortage petitioner had its claim for damages against the lessee. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*] 

2. SiEEET RAiLBOAns (§ 58*) — Leases—Gancellation by Reoeivees eob Les- 

see— Rbstobation OF Pbopeety. 

A considérable part of such leased Une was converted by the lessee at 
its own expense from a horse to an electric Une at a large cost, and dif- 
férent cars were placed thereon. Held, that such electric cars could not 
be considered substitutes for the horse cars which they replaced and which 
were transferred to other parts of the lessee's System, and that petitioner 
was not entltled to the same. 

[Ed. Note. — ^For other cases, see Street Railroads, Dec. Dig. § 58.*] 

3. Stbeet Railboads (§ 58*) — Leases— Oancellation by Receivees foe Les- 

see— Accounting roE Éaening. 

Where receivers appointed for a lessee of a Street rallroad System con- 
tinued to operate one of the leased Unes after the time for which rent 
was pald, but within a reasonable time electëd not to continue the lease 
and returned the property to the lessor, they should account to It for the 
net receipts of such opération for the time during which no rent was pald. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*] 

4. Stbeet Raileoads (§ 58*) — Leases— Oancellation by Receivees foe Les- 

see— Restobation OF Pbopebty. 

At the time of the leasing of a street rallroad Une for a long term, the 
cash then in the treasury of the lessor was pald over to the lessee as 
owner and not as lessee ; the lease providing, however, that, if the lessor 
should résume possession of the property by reason of default, the money 
should be deemed a loan, and returned with the other property. Subse- 
quently receivers for the lessee elected to cancel the lease, and returned 
the property. Held, that they were not requlred to return the money 
which did not corne iiito their possession, but that the lessor could prove 

•For other cases see same topir & § numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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îts clalm for the amount agalnst the property of the lessee being adminls- 
tered by the court. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*] 

In Equity. On pétition of Central Park, North & East River Rail- 
road Company, known also as the Belt Une. 
See, also, 161 Fed. 784, 786, 787. 

Byrne & Cutcheon, for Pennsylvania Steel Co. 

Dexter Osborn & Flemming, for receiver of New York City Ry. 

Bronson Winthrop, for Morton Trust Co. 

Davies, Stone & Auerbach, for Guaranty Trust Co. 

Masten & Nichols, for receivers of Metropolitan Street Ry. Co. 

LACOMBE, Circuit Judge. Référence may be had to the opinion 
filed June 29, 1908 (165 Fea. 459), for a statement of the circumstan- 
ces under which payment of rent to the petitioner road ceased and 
the road itself was returned to its owners. Such return was made 
August 7, 1908. The présent application is for instructions (1) that 
the "personal property of petitioner heretofore used and operated by 
receivers of the New York City and Metropolitan under the lease of 
October 14, 1892, should be delivered to petitioner"; (2) "for the 
payment of accrued rental under said lease"; and (3) for the "return 
to petitioner of the cash turned over to the lessee company under said 
lease at the time of making thereof to the amount of $108,618." 

The former instructions directed receivers to return to petitioner 
not only the real estate, but also "ail personal property which can be 
identified." It is understood that this has been done as to ail per- 
sonal property which can be identified as having come from the lessor 
to the lessee. If it be contended that there are any such items which 
hâve not been returned, petitioner can make proof of them before 
the spécial master, and the former instructions will thereupon be car- 
ried out. 

It should also be noted that what is now presented for considéra- 
tion is not at ail a claim against the lessee company (Metropolitan) 
or the sublessee (New York City) for property converted or allowed 
to go to waste and destruction contrary to the covenants of the lease. 
Any such claim against either or both companies may be filed with 
the master, and, when proved, will share with other claims of equa! 
rank in whatever assets may be iiltimately marshaled for distribu- 
tion. What we hâve hère is a demand that tlie receivers turn over 
certain spécifie things now in their custody, and it cannot be com- 
plied with if no sucli spécifie things hâve in fact come into their pos- 
session. The property specified is described generally as about 40 
electric cars, with ail the equipments and appurtenances thereof, 100 
horse cars and 700 horses, with the necessary harnesses, tools, im- 
plements, equipments, stable equipments, furniture and fixturcs. 

The lease contains the following clauses : 

"[The lessee covenants that it] at ail times during the continuance of this 
lease wlU maintain, manage. use and operate and keep in good and working con- 
<Jltion and repair, at its own expense, the entlre Une of the said demised railroads 

•For other cases see aame toplc & § numehb in Dec. & Am. Digs. 1907 to date, & Rep'r Injexe» 
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of rallroads and ail extensions and bratiches thereof which are now or may 
hereafter be constructed, and ail fixtures and appurtenances that now are, or 
liereafter may be constructed; and also keep the personalty Uereby demlsed In 
good working order, condition and repair, so that tlie trafflc and business of 
said raiîroad shall oe encouraged and developed and reasonable accommoda- 
tion given to the public * * * and will deliver up the said raiîroad or rall- 
roads and ail the buildings, flxtures and appurtenances thereof at the expira- 
tion of this lease, or whenever the same shall bacome inoperatire in good or- 
der and repair. * * * And * * * will replace any part of the demissd 
property which may be destroyed by tire of other cause." 

"[The lessee also covenants that it] will at the termination of this lease or 
when for any cause it may cease to be operative, transfer, deliver and return 
to the party of the flrst part in good condition the horses, harnesses, cars, tools, 
implenients, machinery, equlpments, stable equipments. office furniture and flx- 
tures and ail property of every kind leased to and used by the party of the 
second part in the maintenance and opération of the raiîroad aforesaid, ex- 
cept that which is hereby ahsolutely transferred or which has passed from ex- 
istence by death or destruction, and shall also deliver the substitutes, incré- 
ments and additions provided or made by the party of the second part ; and 
the substitutes for the property impossible to deliver by death or destruction 
shall be equal in value to that for which they are substituted." 

This lease was for a very long term, as were many others under 
which the lessee, which itself owned several roads, built up what 
was known as the "Metropolitan Street Railway System," includ- 
ing ail the lines on Manhattan Island. Such long terms gave an ap- 
parent asurance of permanence as a unitary structure, and it is not 
surprising to find that during its opération new cars and horses were 
bought for gênerai use, being run now on one Une, now on another, 
while cars of différent roads were run indiscriminately throughout 
the System, and to a very large extent the identity of cars which had 
been acquired under lease from différent roads and were from time 
to time repaired and repainted was destroyed. In the 16 years which 
hâve elapsed since the lease now under considération was made, ail 
the horses owned by the Belt Line bave died, and although it is prob- 
able that some of its cars hâve not yet reached the scrap heap, no one 
can now identify them. To the extent that the lessee's failure to keep 
the original items of property, or substituted items, in proper condi- 
tion to return, was a breach of coveiiant, petitioner has its claim for 
damages against the lessee or sublessee. The question hère pre- 
sented, however, is a différent one, namely, whether under the facts 
which are conceded or can be proved there are now in the posses- 
sion of receivers horse cars and horses which can be identified as 
the "substitutes" which the lease provided for. Manifestly if it were 
the fact that when original car No. 17, Belt Line, went to the scrap 
heap, a new car similarly numbered was put in its place, and when 
horse No. 312, Belt L,ine, died, a new one was bought and entered in 
the records as a substitute, thèse substitutes should be returned in 
place of the originals. It would seem that by placing on the line horse 
cars and horses which cannot be identified as belonging to some other 
lessor the same resuit was practically accomplished, and receivers may 
properly assume that the horse cars and horses (and harness) which 
they found in use by the New York City Railway on the Belt Line 
when they took possession are "substitutes" to be returned to the 
lessor when the road itself is returned. If the "substitutes" are less 
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in number or of inferior character, or in an unfit condition of repair, 
that circumstance might support a claim against the lessee ; ail the re- 
ceivers can be required to do is to return the spécifie thing. Unless 
some agreement can be arrived at, the spécial master will take proof 
as to what horse cars, horses, etc., were actually in use as "substitutes" 
on the Belt Line on September 25, 1907, and thèse the receivers will 
return. Should any new questions develop on this branch of the case 
when proofs are taken, they may be disposed of upon hearing on the 
master's report. 

As to part of the petitioner's road, a différent question is presented. 
Some years after the lease became operative tîae lessee decided to 
change the horse car tracks through Fifty-Ninth street, and for four 
blocks down Tenth avenue, to an electric conduit. This was a very 
expensive opération, costing considerably more than $1,000,000. The 
case differs from that of the Second avenue road, which was argued 
at the same time, in this : that no part of the construction nor any 
part of the cost of equipment was paid for by the lessor. The lessee 
built the new track, put in the power cables and ail equipments, and, 
when finished, used upon it electric cars which it had bought for gên- 
erai use on its System. It received from the lessor neither bonds, 
stock, nor even notes for any part of this improvement, which greatly 
enhanced the value of the property. Whether there was any charge 
made for it, or any assent to the propriety of such charge on the part 
of the lessor, does not appear. If there were, the facts can be shown 
before the master, and possibly further questions will arise for déter- 
mination. Under thèse circumstances petitioner asks that the electric 
cars now operated on that part of the road be turned over. The appli- 
cation is denied. The improvements which hâve been made on the 
line itself are of course permanent; they cannot properly be removed; 
the road goes back to owners in its improved condition. If the ef- 
fect of such improvements had been to destroy or impair its useful- 
ness as a horse car line, the situation would be différent ; but it is un- 
derstood that is not so. After the change the original cars of the 
Belt Line could be run over the new track; had they been kept in 
perfect condition by the lessee and returned on termination of the 
lease, the lessor would hâve had ail it was entitled to. The fact that 
the lessee, instead of thus preserving them, used them on other lines, 
wore them out, and let them go to waste without providing others in 
their place, may justify a claim for damages against lessee and sub- 
lessee, but seems not to warrant a finding that on September 25, 1907, 
thèse electric cars were their designated substitutes. 

As to tools and equipment generally, the case must go to the spé- 
cial master to détermine the facts ; thèse gênerai propositions govern- 
ing his investigation. Tools and equipments in use on the Belt Line 
were received by lessee, and presumably hâve been worn out and can- 
not be identified. If the lessee bas failed to keep that line provided 
with substitute tools and equipments, a claim for conséquent damage 
may be proved against it. If it can be shown that when receivers 
took possession there were any tools and equipments which, by ex- 
clusive use on the Belt Line, had been supplied to it as substitutes. 
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receivers should turn theni over. If such were used indiscrimînately 
on several Unes, they cannot be held to hâve been designated as sub- 
stitutes for original Belt Line tools and equipments. Thus the tools 
used by a repair gang for making repairs on a division of the whole 
System which includes parts of the Belt Line and parts of the Sixth, 
Seventh, and Eighth Avenue Lines will net be such "substitutes," 
while a switch bar, bought with many others for gênerai use, which 
has been put and kept to use on some switch of the Belt Line, may 
fairly be considered such a "substitute." 

Ail questions as to office furniture and fixtures will be disposed of 
when the master's report is presented. 

There has been no unreasonable delay on the part of receivers in 
examining into the question of the propriety of accepting or rejecting 
this lease. The whole System is most intricate, and the method of 
keeping accounts made it difficult to distribute receipts and expenses 
between the différent routes. The case is within the principles enun- 
ciated in Ouincy R. R. v. Humphreys, 145 U. S. 82, 13 Sup. Ct. 787, 36 
L. Ed. 633, but receivers (New York City and Metropolitan) should 
account for whatever receipts came into their hands from the opéra- 
tion of lessor's road during the period for which no rent has been 
paid, deducting whatever is properly chargeable against the same. 
This, of course, is a matter to be taken up in the first instance before 
the master. The petitioner may renew its application to be paid a sum 
équivalent to rent for the period, before the master, so tliat ail the 
questions may be disposed of at the same time, and petitioner not re- 
quired to review them piecemeal, should it wish to appeal. 

As to the claim for the $108,618 cash turned over to the lessee Com- 
pany at the time of making the lease, that instrument contains the 
following clauses: 

"It is further nnderst'oocl and agreed that the party of the second part re- 
ceives the cash in the treasury of the party of the flrst part at the time of 
the takiug effect of tliis lease as owner and not as lessee thei'eof, subject, how- 
ever to this réservation und condition, viz.: 

"ïhat if the ))arty of the first part shall résume possession of the demised 
proiierty on account of any default of the party of the second part, then the 
said money sliall be deemed to hâve been a loan instead of an absolute trans- 
fer, and shall be returned by the party of tlie second part to tlie party of tlie 
first part, with the remainder of the property of which the party of the first 
part takes possession." 

It seems entirely clear that under this covenant the lessor has a 
claim against the lessee for money loaned, but neither the origiîial 
$108,618, nor any like sum earmarked as the lessor's property, has 
ever corne into the possession of receivers, and the application to in- 
struct them to pay such sum to petitioner is denied. 
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PENNSYLVANIA STEEL CO. v. NEW YORK CITY UY, CO. 

CENTRAL, TRUST CO. v. THIRD AVE. RY. CO. 

(Circuit Court, S. D. New Yorli. October 28, 1908.) 

Mémorandum for Counsel. 

See, also, 161 Fed. 784, 786, 787. 

Byrne & Cutclieon, for Pennsylvania Steel Co. 

Masten & Nichols, for receivers of New York City Ry. Co. 

Bowers & Sands, for Central Trust Co. 

Evarts, Choate & Sherman, for receiver of Third Ave. Ry. Co. 

LACOMBE, Circuit Judge. In August last tliere was argued a pétition by 
the receiver of the Third Avenue Railway to iustruet receivers of New Yorli 
City Railway, as oHlcers of ,the court, to pay him compensation (either as rent 
or as net earuings) for the use and occupation of tiie Tliird Avenue Railway 
from September 25, 1907, to January 12, 1908. At the same time there was 
argued a pétition by the receiver of the New York City Railway to instruct 
the receiver of Third Avenue Railway, as au offlcer of tlie court, to pay i^eti- 
tioner for certain coal materials and supplies whieh had beeu dellvered by re- 
ceivers of New York City to receivers of Third Avenue ou January 12, ]!)08. 

At the close of the argument counsel were given a reasonable time to sub- 
mit their briefs and a stipulation as to dates of purehase of the coal, etc., the 
fair value of the same, and Its spécifie description, The matter bas not been 
finally submitted, and no excuse is suggested for tlils extrafjrdiuary delay. 
Counsel are requested to complète their papers and finally submit the péti- 
tions for considération and décision wlthin 10 days. 



PENNSYLVANIA STEEL CO. v. NEW YORK CITY RY. CO. MORTON 

TRUST CO. V. METROPOLITAN ST. RY. CO. (two cases). 

GUARANTY TRUST CO. v. SAME. 

(Circuit Court, S. D. New York. November 16, 1908.) 

Receivees (§ 118*)— Admimistration of Peoperty—Reoeiveks' Cekttficates— 
PuRPOSE OF Issue — Repairs. 

Receivers for a street railroad Company who liave been autliorized to 
issue receivers' certificates for betterment and equlpment purposes whieh 
are jnade a lien on the property superlor to the mortgages may properly 
use proceeds of such certificates in making repairs on the roadbed of a 
leased Une where it is an essential part of the System, and the lease. whicl' 
It is the purpose of the receivers and the court to continue, requires the 
lessee to make repairs, and such repairs are essential to the maintenance 
of efficient service and the protection of the roUing stock from excessive 
wear and injury. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 2iHi; Dec. Dig. 
§ 118.*] 

In Equity. On application for leave to expend proceeds of receiv- 
ers' certificates in repairing roadbed in Madison avenue. 
See, also, 161 Fed. 787. 

•5"or other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Byrne &: Cutcheon, for Pennsylvania Steel Co. 
Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 
Dexter, Osborn & Flemming, for receivers of New York City 
Ry. Co. 

Bronson Winthrop, for Morton Trust Co. 

Davies, Stone & Auerbach, for Guaranty Trust Co.^ 

LACOMBE, Circuit Judge. It is true that the Fourth and Madison 
is a leased line, but it is a leased line which is an essential élément of 
the System, being the sole connection with the main entrance to Grand 
Central Station, and apparently profitable. There is nothing to indi- 
cate that the receivers should elect to give up this contract, and this ap- 
plication must be decided on the assumption that it will be bénéficiai 
for the System as a whole to operate under the lease. But if the lease 
is to continue, its covenants must be f ulfilled ând the road be kept in re- 
pair ; otherwise there will be a breach for which the lease may be ter- 
minated. That the road is in a condition of great disrepair is manifest 
and not disputed. Efficient public service cannot be maintained with- 
out extensive repairs. Moreover, upon this line are run the new P. A. 
Y. E. cars, in which from insurance moneys and proceeds of receivers' 
certificates there is invested over $1,000,000. This rolling stock is ex- 
posed to much more rapid détérioration by being run over a road in 
such a wretched condition. It certainly seems a most shortsighted 
policy to expose this valuable property in which so much money is al- 
ready invested to such adverse conditions of opération, which may be 
eliminated by putting the tracks in décent condition. As to the sug- 
gestion that thèse new cars may be shifted elsewhere, it is sufïicient 
to say that by reason of their abnormal size they cannot run on the 
tracks of any other line until the radii of ail curves on that line are 
lengthened, the cost of which would be very heavy and practically 
wasted. Furthermore, it must not be overlooked that the public is en- 
titled to considération, not only the traveling public, but those whose 
houses abut on the line ; they are entitled to insist that the company, or 
its receivers, who run cars on this line, whether it be leased or owned, 
shall keep it in repair. The situation présents sharply the question: 
Shall this leased road be run or abandoned? and, since there is noth- 
ing to justify its abandonment, those who run it must pay for its im- 
médiate repair, and there is no money to pay for that except the pro- 
ceeds of the certificates. 



CENTRAL TRUST CO. v. TIIIRD AVE. II. TC 

PENNSXIiVANIA STEEL CO. v. NEW YORK CITY RY. CO. et aL 

(Circuit Court, S. D. New York. JDecember 1, 1908.) 

1. Corporations (§ 565*) — Insolvenct and Receivers — Creditoes' Surra — 
Peoof op Claims. 

In the administration by a court of tlie property of an Insolvent corpor- 
ation, tlie fact that ail of the stock of certain creditor corporations is own- 

*For other cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



CENTRAL TRUST CO. V. THIED AVE. R. R, 47S> 

ed by one of the number does not entitle it to prove clalms in behalf of 
the otbers, but each must be proved separately. 

[Ecl Note.^For other cases, see Corporations, Dec. Wg. § 505.*] 

2. Steeet Railboads (§ 58*)— Leases— Coxsteuction— Subrendbb of Peopeb- 

TY BY RbCEIVEKS. 

Receivers for a street railroad conipany, wbicb included in its System 
several leased lines, witliin a rcasonable tliiie after their appointment 
elected to surrender one of such lines wliicli they had operated until that 
tlme and the rent for which vvas in default, and the same was turned 
over to a receiver for the lessor company. The lease provided that ail 
property passing thereunder should be malntained in good repair by the 
lessee, includlng ail cars and other items of equipment, and on termination 
of the lease by default or otherwise should be returned, except such as had 
eeased to exist, as to which the substltutes therefor provided by the les- 
see, -with ail incréments and additions and ail improvements and better- 
ments on the property, should pass to the lessor, which substitutes should 
be equal in value to the property for which they were substituted. At the 
time the property was surrendered there was a quantity of coal bought by 
the receivers for the lessee in the power bouse of the leased Une, for use 
generally in furnishing power for the System. Tins could hâve been re- 
moved, but by agreement was turned over to and accepted by the receiver 
for the lessor without préjudice to the rights of either party. ïhere were 
also other items, such as oil and repair parts, adapted for use generally 
on the différent lines and bouglit for that purpose with gênerai funds of 
the receivershlp, stored on the leased property, as well as repair parts 
adapted for use only on the spécial design of machinery in use in the pow- 
er house of the leased Une. Held, that such of the latter class of items as, 
were bought by the lessee before tlie receivership had been so appropriat- 
ed to use on the leased Une as substitutes for worn-out parts as to pass 
to the lessor under the ternis of the lease, but that as to the coal and gên- 
erai repair parts there was no such appropriation, and the receivers for 
the lessee were entitled to recover for the sanie. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 135 ; Dec.^ 
Dig. § 58.*] 

In Equity. On application for adjustment of certain claims présent- 
ée! by and against receivers for the respective companies. 

Bowers & Sands, for Central Trust Co. 

Evarts, Choate & Shearman, for receiver of Third Ave. R. R. 

Byrne & Cutcheon, for Pennsylvania Steel Co. 

Dexter, Osborn & Flemming, for receiver of New York City Ry. Co., 

Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. The iirst claim to be considered is. 
presented by the receiver of the Third Avenue Railroad. 

That road was taken, possession of by the Metropolitan Company 
under lease dated April 13, 1900, and subsequently came into posses- 
sion of the New York City Company, as sublessee, under a lease f rom 
the Metropolitan dated February 14, 1902. Upon default in payment 
of stipulated reniai — in the shape of interest due on mortgage bonds 
of the Third Avenue which lessee covenanted to pay — the mortgage 
trustée began suit to foreclose, and the receiver therein took posses- 
sio" of that rond. 

The lease of 1890, like other leases of street surface railroads which 
hâve uecn recentiy cunsidered by this court, contained careful provi- 

•For other cases see same topic & g numbkr in Dec. & Am. Digs. 1907 to date, & Rep'r ludcxeib 
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sions for the préservation and maintenance of the leased property. 
The lessee agreed to "maintain, manage, use and operate and keep in 
good and working order, condition and repair, at its own expense, the 
entire Hne of the said demised railroad or railroads ; and ail extensions 
and branches thereof which are now or may hereafter be constructed, 
and ail fixtures and appurtenances thereof, which now are, or here- 
after may be constructed ; and also keep the personalty hereby de- 
mised in good working order, condition and repair, so that the traffic 
and business of said railroad shall be encouraged and developed and 
reasonable accommodation given to the public." The lessee further 
agreed that it would "deliver up said railroad or railroads and ail 
buildings, fixtures and appurtenances at the expiration of the lease or 
whenever the same shall become inoperative, in good order and re- 
pair," and that it would "at the termination of this lease or when for 
any cause it may cease to be operative, transfer, deliver and return to 
the party of the first part in good condition, the horses, harnesses, cars, 
tools, implements, machinery, equipments, stable equipnients, oiïice 
furniture and fixtures, and ail property of every kind leased to and 
used by the party of the second part in the maintenance and opération 
of the railroad or railroads aforesaid, except that which is hereby ab- 
solutely transferred to the lessee (namely the stocks and bonds then 
owned by the lessor) or which bas passed from existence by death or 
destruction or other cause, and shall also deliver the substitutes, in- 
créments and additions provided or made by the party of the second 
part ; and the substitutes for the property impossible to deliver by rea- 
son of deatli or destruction shall be ec|ual in value to that for which 
they are substituted." The lease also provided "that in case of de- 
fault in the payment of the rent as aforesaid, or failure of the party 
of Ihc second part to comply with ail or any of the terms of this lease, 
and such default shall continue for a period of six months, the party 
of the first part shall hâve the right to re-enter and re-possess ail the 
demised property, together with the improvements and betterments 
thereon or thereto appertaining, which right shall not lapse or cease to 
exist on account of any waiver or condonation of another prior de- 
fault by implication or agreement, and such re-entry shall not impair 
the claims of the party of the first part for lawful damages for any 
defaults of the party of the second part." 

When the receiver of the Third Avenue took possession the road, 
its cars and equipments were in a condition of great disrepair, mucli 
of the Personal property originally transferred had been used up or 
had otherwise disappeared and no renewals or substitutes had been 
supplied to take its place. An examination of the gênerai items of 
the claim presented discloses its character. We find such charges as 
"repairs to cars, track and buildings," "constructing and operating 
stores and supplies," "unpaid franchise taxes," etc. Manifestly the 
claim is against lessee and sublessee for damages for waste and brok- 
en covenants, and in the brief it is stated that counsel believe the 
Third Avenue bas claims which can be asserted against the Metro- 
politan and New York City Companies, and that he does not ask leave 
to assert thèse claims against the receivers of thèse companies. 

There is no reason apparent why the court should itself examine 
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into thèse claims in the first instance. The usual practice is to refer 
them to the spécial master for investigation and report, and it is un- 
derstood that this is what petitioner asks leave to do. That applica- 
tion is granted. 

It is noted, however, that certain claims in favor of the Forty- Sec- 
ond Street Company, the Dry Dock Company, and the Union Rail- 
way are included in the enumeration. Thèse are independent roads, 
and their légal position is not changed by the fact that the Third 
Avenue owns the whole or a part of their capital stock. The circum- 
stance that the same individual is the receiver of ail four roads is im- 
material. Each road has an independent claim, which must be pre- 
sented and prosecuted independently. 

2. The next claim belongs in a différent categorjr. It is asserted 
against receivers of New York City and Metropolitan, as officers of 
the court. 

Thèse receivers took possession of the Third Avenue Road under 
order of this court on September 24, 1907, and retained possession 
tmtil on January 11, 1908, it was turned over to the receiver of that 
road, who had been appointed about a week before. No compensa- 
tion for the use and occupation of the property during that period has 
been paid to the Third Avenue or its receiver. xA.s early as Octo- 
ber 8, 1907. a mémorandum was filed (157 Fed. 443) indicating that 
the New York City receivers were examining the books to see if the 
contract (original lease) was or was not one which they should elect 
to accept. There was no unreasonable delay in conducting that ex- 
amination, which ended in an élection not to accept the contract. See 
memoranda of December 13, 1907 (160 Fed. 221), and January 4, 
1908 (158 Fed. 460). No one could possibly hâve been misled into 
the belle f that the receivers had agreed or expected to agrée to be 
bound by the covenants of the lease. Under thèse circumstances they 
cannot be required to compensate for their use and occupation by the 
payment of a sum which is the équivalent of the rent stipulated in the 
lease. See opinion filed October 19, 1908, on pétition of Belt Line. 
1G5 Fed. 489. So much is clear. It is further contended, however, 
that thèse receivers are under no obligation to pay for the use and oc- 
cupation of the property during the time they were experimenting witli 
it to see if it were profitable or Unprofitable, or at least during some 
part of that time, i. e., subséquent to October 13th, when the first de- 
fault occurred. See U. S. Trust Co. v. Wabash R. R., 150 U. S. 287, 
14 Sup. Ct. 86, 37 L. Ed. 1085 ; Oak Pitts Colliery Co., 21 Ch. Div. 
332 ; Quincy R. R. v. Humphreys, 145 U. S. 82, 12 Sup. Ct. 787, 3G 
L. Ed. 632. The court is not inclined, as a matter of first impres- 
sion, to assent to this proposition, but, like ail such questions which 
dépend on a présentation of many facts and circumstances and con- 
cerning which there' is much judicial literature, it may more ap]5ro- 
priately be reserved for considération when the master's report is filed. 
This claim is therefore sent to the spécial master with instructions to 
take testimony and report whether any net profit, and, if so how much, 
accrued to the New York City receivers from the opération of the road 
during the entire period from September 24, 1907, to January 11, 1908 ; 
and, if asked to do so by either party, he will similarly report as to 
1C5 F.— 31 
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portions oï thàt period. He will also report the facts, with his opinion, 
as to the liability generally of the occupying receivers to account for 
net profits accrued during such period, or any part of it. 

It should benoted in advance that manifestly there can now be made 
no exact deterrhination as to net profits. A proper item of charge 
agaiiast gross receipts is the amount the operating receivers hâve paid, 
or hâve incurred liability to pay, for damages resulting from accidents 
happening during' their opération of the road. Until the statute of 
limitations shall hâve run, no one can téll how large a sum is claimed 
for such damages, much less how much must be paid to the injured 
parties. It is suggested, however, that on the accounting some basis 
of adjustment may be reached by averaging past expériences with 
the same property, or that ample security may be offered and accepted 
to cover future damage claims. Whether or not some such arrange- 
ment can be made is a matter which may be discussed, and, it is hoped, 
disposed of before the master. 

Inasmuch as this claim is asserted not against the companies, but 
against receivers as officers of the court, the spécial master will give 
it a préférence in trial and disposition over other claims before him. 

3. The next group of claims is presented by the présent receiver of 
the New York City Railway, succeeding to the rights of the original 
receivers of that road, against the receiver of the Third Avenue, for 
varions items of personal property which it is asserted belonged to the 
New York City Company 'or to its receivers, and which were by them 
supplied to the latter receiver when he began to operate the Third 
x\venue road, it being more convenient for ail parties to hâve him take 
this property (then on the premises) from them at a fair price than to 
buy it in the open market. The property consisted of coal and va- 
rions supplies needed for the opération or repair of the road and its 
equipments. None of this property had been affixed to the realty nor 
to any personalty that was so affixed, and ail of said personal property 
could hâve been physically removed from the premises where the same 
was without disturbing the buildings in which the same then was, or 
the fixtures therein. Nor was any of it actually put to use on the 
cars or in carrying on the work of opération. Tlie receiver of the 
Third Avenue relies upon the clauses of the lease of April 13, 1890, 
quoted above, and insists that when thèse varions items — coal, oil, 
waste, eurbs, valves, bolts, iron, steel, and brass of différent dimen- 
sions etc., etc. — were bought and paid for by the New York City (or 
Metropolitan) or its receivers, and placed in the Kingsbridge power 
plant or the Sixty-Fifth street yard, it became the property of the 
Third Avenue Company. 

By stipulation the value of ail the items lias been agreed to. It is 
also agreed that certain items of iron and steel, aggregating $179.78, 
belonged to the Third Avenue Company when the lease of 1900 went 
into efïect, and the claim for their value has been withdravifn. Certain 
so-called marginal strips are found to be obsolète, and are to be return- 
ed to the receiver of the New York City Company. 

The principal item is coal; hard coal, 13,065 and odd tons, valued 
at $29,397.97, and soft coal, 333 and odd tons, valued at $1,073.37. 
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AH of this on Janiiary llth was on the plant of the Kingsbridge pow- 
er house, a small lot of it being in barge at the dock. How much coal 
was on hand there on September 24, 1907, does not appear, nor what 
was the daily consumption; but, since it is agreed that between that 
date and January 13th the receivers bought and placed upwards of 
31,962 tons in the bunkers, and the plant was furnishing continually 
a large amount of power, it may reasonably be assumed that the 
amount of coal consumed there in the intérim exceeded the amount 
on hand on September 34th. It should be noted that this claim is not 
against lessees for any breach of covenant in failing to keep up coal 
supplies, but against receivers who never accepted the lease nor its 
covenants. 

The amount in the plant, January llth, was as stated above. A few 
days prior thereto the Third Avenue receiver, who had been appointed 
January 6th, and receivers of the New York City Railway met in the 
chambers of the court to arrange for transfer of the road. No over- 
ruling necessity required the transfer to be made one week after ap- 
pointment; it could quite as well hâve been made in two weeks, or 
even in three. The road was being run so as to render efficient public 
service by the old receivers, who could hâve continued to do so for an 
additional period; and in the intérim they could hâve removed their 
own property from the premises, and the new receiver could hâve 
bought and secured delivery of ail the coal he needed to begin opéra- 
tion of the road. But it would hâve been a foolish and unnecessary 
expense to hâve hauled thousands of tons of suitable coal away and 
hauled in other thousands in its place. Therefore it was arranged that 
everything there at midnight of January llth should be turned over 
at the same time as the real estate, fixtures, and rolling stock, but 
without in any way affecting the rights and interests of the parties. 
Whatever was the property of the Third Avenue would be received 
without any obligation to account for it; whatever was the property 
of the New York City receivers, turned over for the accommodation oî 
the new receiver, he would pay fair value for. 

The sole question is, Who owned the 13,397 and odd tons of coal on 
January llth? As we hâve seen, it is reasonable to assume that the 
great bulk of it had been bought by receivers, but the situation would 
not be changed by the circumstance that a considérable part of it had 
been bought by the New York City Company. It was bought by the 
operators of the whole System, and paid for out of their gênerai funds. 
When bought and paid for, it was their property. If it had been dis- 
covered after purchase and delivery that the coal, although up to 
sample, was not as well adapted for generating power as some other 
variety, it could hâve been resold and other coal bought. The cir- 
cumstance that it was stored on land belonging to the Third Avenue 
Company is immaterial ; the lessee could use the premises to store its 
own property or that of other leased lines without thereby transferring 
title. Nor is it material that the purchaser of the coal (whether Com- 
pany or receivers) intended to burn it up in the Kingsbridge fur- 
naces. Such consumption would be for the gênerai uses of the System. 
At that time the Kingsbridge power plant supplied power to two 
substations at 146th street and 129th street. Thèse transmitted power 
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to: Third Avenue, from llOth street to ISOth street; ISoth street, 
from East River through Manhattan street to North River; Amster- 
dam avenue, from 125th street to Ft. George ; Kingsbridge road, from 
IGSth street to Kingsbridge (thèse were Third Avenue hnes). Sec- 
ond avenue, from 116th street to ISSth street ; Lexington avenue, from 
106th street to 130th street ; Madison avenue, from 99th street to 135th 
street to Lenox; 116th street, from East River to Manhattan avenvie to 
109th street ; Lenox avenue, from llGth street to léSth street ; Eighth 
avenue, from Eight)'-Sixth street to McComb's Dam; Cokimbus ave- 
nue, from Eighty-Sixth street to 109th street; Amsterdam avenue, 
from Eighty-Sixth street to 125th street (thèse were Metropohtan 
hnes). Broadway, from Eighty-Sixth street to Manhattan street. This 
was the independent Hne of Forty-Second street, Manhattanville & St. 
Nicholas Company, to which povi^er was sold. Besides thèse lines on 
Manhattan Island, power generated at Kingsbridge was sold also to 
the Union Railway, the Westchester Electric Railroad, and the Yonkers 
Railroad, ail of whiçh roads were operated independently. 

Manifestly the larger amount of power from the Kingsbridge 
plant was being supplied to lines not belonging to the Third Avenue 
Company, and it is difficult to see how intent to use coal, bought with 
gênerai funds, in getting poM'er in that plant, could operate to trans- 
fer the title to the coal thus bought specifically to the Third Avenue 
Company. 

Other items of the kind above enumerated, iron, steel, brass, oil, 
curbs, etc., etc., aggregating in value $12,300.97, were adapted for use 
generally on the différent lines of the New York City Company. The 
argument as to the coal applies vi'ith equal force to them. They were 
bought with gênerai funds for gênerai uses ; they were stored for con- 
venience on Third Avenue property. In the Sixty-Fifth street yard 
they were practically as conveniently placed for use on Lexington or 
on Second avenue as on Third avenue. They had never been appro- 
priated to any spécial use or purpose. For them and for the coal the 
Third Avenue receiver should pay ; had they not been supplied to him 
by the New York receivers, he would bave had to buy them elsewhere. 

There is another group of items aggregating $6,594.20. As to thèse 
the stipulation states: 

"The motors, dynamos and otlier electrical maeliiiiery and apparatus for tlie 
generatiou and distribution of elcctricity upon said Kin,gsl)i-idge property 
was of tlie Westinjrliouse design, maiiufactnred Ity the Westingliouse Electric 
& Manufacturlng Company. AU otlier motors, dynamos and electrical ma- 
chinery and apparatus for the génération and distribution of electricity in the 
System of the Metropolitan Company or New York City Kailway Company 
were and are of the General Klectric design, manufactured by the General 
Electric Company. Thèse two designs differ greatly in structure and few of 
the parts of oiie can be used on the other. In the construction of the Kings- 
bridge plant certain modifications were made in the Standard ^Vestinghouse 
design, so that new or extra parts for sueh nioditicatious nnist be specially con- 
structed. ïhe steam plant îit the Kingsbridge plant dift'ers m gome respects 
from the steam jjlant of the Metropolitan Comiiany, and thèse parts of the 
IClngsbrldge plant canuot be used on the steam plant of the Metropolitan Com- 
pany." 

It does not appear whether thèse iteins were bought before or after 
September 24, 1907. Counsel for the New York City receiver submit 
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abundant authority that, under the gênerai principles of law as to fix- 
tures, title would not pass from the purchasing lessee to his lessor by 
mère intent to use. But under the peculiar language of this lease, the 
court is of the opinion that such of the items as were purchased by 
the New York City Company before September 24, 1907, were so ap- 
propriated to the Third Avenue road as substitutes for worn-out parts 
that the receivers of the former road could not hold them against the 
daim of the latter road or its receiver. If receiver of the New York 
City Company feels confident that he can show that some of thèse 
parts were bought by his predecessors in receivership, he may do sp 
before the master. Any so bought by a party not bound by the cove- 
nants of the lease would be classified with the other items above dis- 
posed of. 

As to so much of the claim as is hère determined, there is no rea- 
son why payment should be postponed till a décision on the claim for 
use and occupation. It may take a long time to dispose of that claim, 
and, when it is disposed of and ail charges against receipts allowed, 
it may be that nothing will be found to be due. It is not necessary 
to safeguard the Third Avenue receivership by reserving its obhga- 
tions for a counterclaim. Whatever is found to be due for use and 
occupation will be a charge against the court's officers for which the 
corpus of the property will respond, and, in the event of a sale, a lien 
to secure such response will be reserved. 



PEJSnsrSXLVANIA STEEL CO. v. NEW YORK CITY RY. OO. et al. 

(Circuit Court, S. D. New York. January 2, 1909.) 

Keceiveks (§ 158*) — Equitable Rule as to Peiorities— Claims Entitled to 
Pbiobitt. 

The surety on supersedeas bonds glven by a street railroad company 
on apptîils from judgments against it, wiiich bas been compelled to pay 
such juflgments on their affirinance after the insolvency of the company, 
is not entitled to ranlc as a preferred créditer in the insolvency proceed- 
ings against the company with creditors having claims for supplies fur- 
nished to keep the road in opération. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 303; Dec. Dig. 
{ 158.*] 

Wm. J. Wallace and Henry C. Wilcox, for petitioner. 
Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 
J. Parker Kirlin, for Metropolitan St. Ry. Co. 
Chas. T. Payne, for Mortori Trust Co. 

LACOMBE, Circuit Judge. This is a pétition for an order permit- 
ting petitioner to intervene as a party défendant, and directing the spé- 
cial master to classify the petitioner's claim as one entitled to priority 
and payable by the receivers ratably with those of supply claimants 
whose demands arose within four months prior to the appointment of 
receivers and were incurred by the New York City Railway Company 
as operating expenses, and directing receivers to pay such claim ac- 

*FoT other cases see same topic & | numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cordingly. The claim, which consists of many items, arises under the 
following circumstances : Prior to the appointment of receivers, 
whenever a judgment (usually in an action for tort) was entered 
against the New York City Raiiway and the company desired to re- 
yiew it on appeal, the petitioner, as surety, executed;the supersedeas 
bond which was necessary in order to.stay exécution. As such judg- 
ments hâve from time to-time been affirmed, petitioner bas been com- 
pelled to pay the same, and now asks to be reimbursed on the theory 
that by giving such bonds it prevented interférence with the property 
by levies under exécution. 

The question has been several times considered, and the décisions 
are not harmonious. The opinion of the Circuit Court of Appeals for 
the Sixth Circuit in Whitely v. Central Trust Company, 76 Fed. 74, 22 
C. C. A. 67,. 34 L. R. A. 303, commends itself, and will, be followed 
hère. 

The motion is denied. 



AMERICAN HAY CO. v. DRY DOCK, E. B. & B. ft. C6. et al. 

(Circuit Court, S. D. New York. September 1, 1908.) 

CoKPOBATioNS (§ 548*) — Insolvenct AND Receivees— Oreditors' Suits— Pro- 
OEDURE — ^Intervention by CSbditors. 

In a credltors' suit by one créditer In behalf of ail to marshal and 
distribute tlie assets of a corporation, in which a receiver has been ap- 
pointed, where other credltors hâve flied clalms and hâve proved or are 
proving them before a spécial master, It Is unnecessary that they should 
formally Intervene and file pleadlngs as complalnants, even though the 
claim of the complainant should be paid as one entitled to priority; 
nor is such intervention necessary because of errors in the description 
of défendants' property in the original bill which are not materlal. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. $ 2185; Dec. 
Dig. § 54&*] 

In Equity. On motion for leave to intervene. 

Daniel Burke, for complainant. 

Evarts, Choate & Sherman, for receiver of défendant. 

LACOMBE, Circuit Judge. This is an application to allow certain 
credltors holding certificates of indebtedness of the railroad to inter- 
vene as parties plaintiff and to file an amended complaint, on the 
ground that the claim of the original plaintifï (for materials neces- 
sary for opération furnished within four months of receivership) is 
about to be paid. The moving parties bave filed their claims and bave 
proved or are proving them before the spécial master, and interlocutory 
decree bas been entered. Under thèse circumstances intervention is 
unnecessary ; the cause will go on even, though the Hay Company be 
paid, because the suit was brought in behalf of ail creditors; and there 
is nothing in the changed circumstances calculated to cause delay. 
If there should be any lack of diligence in expediting it, any creditor 
who has proved bis claim may suggest that fact to the court, and se- 

•For other cases see same topic & § number In Dec. & Ain. Digs. 1907 to date, & Rep'r Indexe» 
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cure the relief as efficiently as if such créditer were formally naméd in 
the record as a party plaintiff. Nor is it any ground for the relief 
prayed for that there are in the original bill misdescriptions of the 
property of défendant, nor that such items of such property are not 
enumerated. Ail such inaccuracies may be brought to the attention of 
the spécial master, who will carefully ascertain what property should 
be marshaled, and the record may be perfected in final decree. 
Motion denied. 



In re DRY DOCK R. R. 

In re METROPOLITAN ST. RY. CO. 

(Circuit Court, S. D. New York. September 15, 1908.) 

Steeet Raileoads (§ 58*) — Opération by Receivebs— Ex change of Tbans- 

FEKS. 

Recelvers respectively for a street rallroad System and for a leased 
line, which was a constituent part of sucli System but liad been surren- 
dered and was being operated independently, anthorized to discontinue 
the excliange of transfers atter due notice to the public. 

[Ed. Note.- — For other cases, see Street Railroads, Cent. Dig. § 135; 
Dec. Dig. § 58.*] 

In Equity. On request by receivers for instructions. 

Evarts, Choate & Sherman, for receiver of Dry Dock R. R. 
Masten & Nichols, for receivers of Metropolitan St. Ry. Co, 

LACOMBE, Circuit Judge. When décision on the question of 
transfers between Third Avenue and Metropolitan Systems v*^as filed 
March 31, 1908, it was stated that no instructions could then be given 
with regard to the Dry Dock Line, because there vvere so many in- 
stances where it and the Metropolitan Street Railway made joint use 
of each other's tracks. The difficulty then existing has since been re- 
moved by rearrangement of routes and car movements, and there is no 
reason apparent why receivers of Metropolitan and of Dry Dock 
should not discontinue exchange of transfers at the points other than 
those designated in the pétition now filed. No formai order is neces- 
sary; this mémorandum is sufficient authority, but notice, by posting 
in cars running on lines affected, should be given for 10 days before 
the new arrangement goes into effect. 



GUARANTY TRUST CO. OF NEW YORK v. SECOND AVE. R. CO. et al. 
(Circuit Court, S. D. New York. September IG, 1008.) 

COUKTS (§ 500*) — JURISDICTION OF FEDERAL COUETS— SulT RELATING TO PbOP- 
EETY IN CUSTODY OF ReOEIVERS. 

The fact that receivers appointed by a fédéral court for a street rail- 
road System hâve been operating a leased line does not draw to that 
court jurisdiction of a suit to foreclose a niortgage on such line after the 

•For other cases see same topic & § numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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receivers liave elected to surrender the lease and liave ofEered to retuni 
the property to tlie lessor. 

[Ed. Note. — For other cases, see Courts, Ceut. Dig. § 1407; Dec. Dig. 
f 500.*] 

In Equity. On application for appointment of independent receiver. 

Davies, Stone &: Auerbach, for complainant. 

Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. Several weeks ago the receivers of the 
Metropolitan Street Raihvay Company conjpleted an exhaustive in- 
vestigation which showed that the opération of the Second Avenue 
Railroad under existing lease entailed a loss of over $300,000 yearly, 
and that nearly $800,000 wOuld forthwith he required to put the road 
and equipment in thoroughly efficient condition. The gwners of the 
road were notified of this condition of affairs, and the road vi^ould long 
^ere this hâve been returned to them had it not been that negotiations 
were entered into with the object of ascertaining if some modified com- 
pensation could not be agreed to and some provision made for better- 
ments which would enable receivers to continue opération in connec- 
tion with the other lines of the Metropolitan System. This applica- 
tion for the appointment of an independent receiver indicates the ter- 
mination of such negotiations. The mère circumstànce (in the absence 
of diversity of citizenship) that the Second Avenue property has re- 
mained in the hands of Metropolitan receivers during the pendency 
of thèse negotiations should not be controlling as to the forum in which 
complainant may obtaih relief, since receivers hâve ofïered to return 
the property and are ready to deliver to owners or owners' repré- 
sentatives at any time. 

The pétition is denied, without préjudice to its renewal in a state 
court. 



OUARANTÏ" TRUST CO. OF NFAV YORK v. METROPOLITAN ST. RY. CO. 

et al. 

(Circuit Court, S. D. New Yorlc. Oetobor 5, 1908.) 

Davies, Stone & Auerliaeh, for coniplaiuaut. 
Jlasten & Nidiols, for défendants. 

DACOJMIÎE, Circuit .Tudse. It appears from the rosisters in the clerlî's 
office tliat several of tlie défendants liave not filed nppearauce due on Septem- 
ber rule day. Since tliis is tlie bill of foreclosnre, presuumbly the parties 
in defanlt hâve no défense to Interpose ; but in case any of them hâve failed 
to flle appe.-irance by some oversijjlit, axiiilieation for relief and extension may 
he made to tlie court, wliich will impose such ternis as will ensure an early 
flling of the repllention. No delays, other tlian such as may be necessary to 
ensure to each party a fair présentation of its case, will be tolerated; In 
conformity with the instructions of tlie Suprcme Court of the United States, 
this cause must be pressed to a conclusion. 

•For other cases see same topic & § numeeu in Dec. & Am. Digs. 1907 to date, & Rop'r Indexes 
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GUARANTY TRUST CO. v. SECOND AVE. R. CO. 

(Circuit Court, S. D. New Yorlî. October 19, 1908.) 

1. StEEET RAILE0-4.DS (§ 58*) INSOLVENCT AND RECEIVEES— DISPOSITION? OF 

Leased Lines. 

Receivers for n street railroad System directed to turii over a leased 
Une previously oporated by tliem, but the lease of which ttiey elected 
to surrender to a receiver appoiuted by a state court in a foreclosure 
suit against tlie lessor, resening certain questions as to what property 
Bliould pass and of aceounting between tlie respective receivers for future 
adjustment after hearings before a master. 

[Ed. Note. — For otlier cases, see Street Railroads, Cent. Dig. § 135; 
Dec. Dig. § 58.*] 

2. Stkeet Railroads (§ 58*)— Leases— Canckllation by Receivers of Les- 

SEE. 

Under a lease of a street railroad line whicli required the lessee on 
its termination for any cause to return ail of the property leased, includ- 
ing ail tools, implements, machinery, and equipment, or substitutes of 
equal value, and also a sum of money advanced, to be treated in such case 
as a loan, where receivers for the lessee terminate the lease they cannot 
be required to restore property or money which did not come into their 
possession, but any shortage glves the le.»3or a claim for damages against 
the estate of the lessee. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 135; 
Dec. Dig. § 58.*] 

S. Street Raileoads (§ 58*) — Leases— Canoellation by Receivers of Les- 
see. 

Where a lease of a street railroad required the lessee to pay ail taxes 
and assessments against the property, on the cancellation of the lease by 
receivers for the lessee, they cannot be required as receivers to indemnlfy 
the lessor against liability for outstanding taxes which are in litigation, 
which is a liability of the lessee but not of the receivership. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 135; 
Dec, Dig. § 58.*] 

4. Street Railroads (§ 58*)— Receivers— Discrétion to Cancel Lease. 

Receivers for a street railroad system, including a number of leased 
Unes, may operate one of such Unes for a reasonable time to enable thenl 
to détermine whether or not to adopt the lease without incurring liability 
for rental under the lease, but on an élection to cancel they will be re- 
quired to account to the lessor for the net profits ôf such opération. 

[Ed. Note. — ^For other cases, see Street Railroads, Cent. Dig. § 135; 
Dec. Dig. § 58.*] 

Application for leave to file a pétition in re Second Avenue Railroad 
praying that receivers of the Metropolitan be instructed to turn over 
the Second and First Avenue Lines to the receiver appointed by the 
State court, and, upon such filing, for the relief stated. 

See, also, 161 Fed. 787. 

Bronson Winthrop, for Morton Trust Co. 

Davies, Stone & Auerbach, for Guaranty Trust Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. 

LACOMBE, Circuit Judge. The property in question consists of 
certain street surface railroads, with their equipment, in First and 

•For other cases see same toplc & S numbbe lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
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Second avenues and various other streets and avenues on Manhattan 
Island. It was leased by the Second Avenue Railroad Company to 
the Metropolitan Street Railway Company on January 28, 1898, and 
is included among the lines leased from the latter company by the 
New York City Railway Company. The reiital stipulatëd by the Sec- 
ond Avenue lease aggregates $517,580 per annum, being 9" per cent. 
on the capital stock of that road and the interest on outstanding mort- 
gage bonds. * 

The receivers appointed by this court, after an extended and ex- 
haustive investigation, ascertained that the opération of thèse lines 
at that rental involved an annual déficit of over $300,000, while it 
would be necessary in the near futui-e to expend $800,000 to put the 
property in proper condition. Thereupon several weeks ago they de- 
faulted on payments falling due under the lease ; a receiver of the 
Second Avenue Road was appointed in the state court, and he now 
applies to hâve the property covered by the lease tumed over to him, 
so that he may run the road as an independent concem. Notice has 
been given to every one who has intervened, and ail hâve been heard. 
Several questions are presented by the application, some of which con- 
cededly can only be answered after a hearing before a spécial master 
who can take testimony and ascertain the facts. They will be now 
considered and disposed of so far as may be practicable at this stage 
of the case. 

1. The roads, buildings, and fixtures, with ail such personal prop- 
erty as can be identified as belonging to the lessor, should be returned 
to its représentative — that is, its receiver — subject to and without dis- 
turbance of any existing liens. This may be done promptly, but the 
interests of the public require reasonable notice of the change of 
opération ; the time of return is therefore fixed for one week subsé- 
quent to the entry ôf the order to be entered hereon. 

2. Subséquent tb the making of the lease, the road was changed 
from a horse car to an electric line, and 275 electric street cars were 
bought with money furnishpd by the lessor, The exact type and de- 
scription of thèse cars are matters of record, and the Metropolitan 
receivers assert that they now hâve on the Second Avenue Line the 
whole 275 in as good condition as when purchased, ordinary wear and 
tear excepted, which they are prepared tb turn over. The petitioner 
contends that some (or ail) of thèse cars at one time had placed upon 
them différent motors, bought by the Metropolitan (or New York 
City) Railway Companyj and insist that under a clause of the lease 
thèse last-named motors should be reaffixed to tbe cars, or the value 
accounted for. That question is one which should first be examined 
into before a master who will take proof of ail the facts, but without 
waiting for his report thereon the 275 cars should be turned over with 
the road. 

3. The car barn of the lessor at Ninety-Sixth street and Second 
avenue, with its contents, was destroyed by fire on February 29, 1908. 
The loss has been adjusted with the underwriters, and collected in 
whole or in part by receivers of this court. Petitioner asks to hâve 
ail such insurance moneys on barn and contents (except roUing stock) 
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paid over to him, except in so far as said moneys are payable to mort- 
gage trustées ; and also to hâve paid to him such portion of the in- 
surance moneys covering rolling stock as may be found to represent 
Second Avenue rolling stock. In reply it is contended that the 375 
cars about to be turned over stand in place of the rolling stock insur- 
ance, and that large sums hâve been paid by the présent receivers in 
clearing away the ruins and rebuilding the barn — so far as such re- 
building bas progressed. Manifestly thèse questions cannot be dis- 
posed of until the facts are shown before the master. 

4. The petitioner also asks delivery to him of ail horses, harness, 
tools, implements, machinery, equipment, stable equipments, office fîx- 
tures, and fixtures and property of every kind used in the maintenance 
and opération of the railroad, delivered by the Second Avenue Com- 
pany when possession was taken under the lease, together with the sub- 
stitutes, incréments, and additions provided or made by the Metropoli- 
tan Company therefor and thereto. In this connection it should be not- 
ed that what is now presented for considération is not a claim against 
the lessee company for property converted or allowed to go to waste 
and destruction. It is a demand that the receivers turn over certain spé- 
cifie things now in their custody, and it cannot be complied with by them 
if no such spécifie things hâve in fact come into their possession. The 
horses are long since dead, and, the road being now electric, presum- 
ably the harness and stable equipments bave also disappeared without 
replacement. The receivers ofifer to turn over ail items that can i)e 
identified, and proof may be taken before the master as to any other 
items which petitioner thinks should come to him. As to tools, imple- 
ments, etc., it appears that thèse were bought by the New York City 
Railway from time to time for use generally on the System. Some of 
thèse hâve been actually used indiscriminately on Second Avenue and 
on other lines ; such would seem not to hâve been appropriated to Sec- 
ond Avenue Line. Others presumably hâve been used only in the 
service of that line, and upon a libéral construction may fairly be held 
to be a part of its "tools, implements, machinery and equipment." Any 
such the receivers should turn over with the road, and the master will 
take testimony and pass upon any which are in doubt. 

5. It is contended that Metropolitan receivers should pay over to 
the petitioner a sum of money equal to the amount of cash delivered 
by the Second Avenue Company to the Metropolitan at the time it 
took possession. The lease expressly provides that if the lessor shall 
résume possession of the demised property on account of any default 
of the lessee, then the money so received shall be deemed to hâve been 
a loan and shall be returned by the lessee. Petitioner may hâve a 
provable claim against lessee and sublessee for the whole or any part 
of this sum, but certainly it never came into the possession of the re- 
ceivers, and no obligation rests upon them to repay it. 

6. For several years past no franchise taxes hâve been paid on this 
property, the amount being in litigation with the city authorities. Peti- 
tioner may bave a perfectly good claim against lessee and sublessee 
for failure to protect the property against the lien of thèse unpaid 
taxes, but he certainly is not entitled to demand that thèse receivers 
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"save harmless and indemnify" the Second Avenue Company against 
any claim or daims of the city of New York on account of such taxes. 
.7. Petitioner also prays that Metropolitan receivers be directed spe- 
cifically to perform a certain contract made at the time the road was 
electrified under the terms of which electricity from the Ninety-Sixth 
Street power house was to be furnished to the Second Avenue Road 
at the actual cost thereof per car mile during the unexpired term of 
the charter of the Second Avenue Company. It does not appear that 
receivers hâve ever adopted this contract, and it is difficult to under- 
stand upon what theory it is contended that they are bound by it. If 
petitioner wishes seriously to press such a claim, he may présent his 
évidence and argument before the spécial master. Metropolitan re- 
ceivers, however, may make a contract similar to that in the case of 
the Belt Line for furnishing power for opération of the Second and 
First Avenue Lines on reasonable ternis. 

8. It also appears that in the ducts of the Second Avenue Road 
there are now some cables which transmit power to other parts of the 
Metropolitan System. It would be unwise to turn the property over 
without some provision which wHl protect receivers from being inter- 
fered with in the use of thèse ducts until others on property remain- 
ing in their possession can be provided or arrangements made for con- 
tinuance in présent ducts. The détails are not fully set forth, but it is 
a matter which can no doubt be easily arranged between the parties, 
since Metropolitan receivers state that they are willing to pay reason- 
able compensation for the privilège. A contract between the receivers 
covering this point should be presented at the time the order is, sub- 
mitted for signature. 

9. There has been no unreasonable delay on the part of receivers 
in examining into the question of the propriety of accepting or reject- 
ing this lease. The whole .System is most intricate, and the method 
of keeping accounts made it difficult to distribute receipts and ex- 

;penses between the différent routes. The case is within the principles 
enunciated in Quincy R. R. v. Humphreys, 145 U. S. 82, 12 Sup. Ct. 
787, 36 L. Ed. 632, but receivers (New York City and Metropolitan) 
should account for whatever receipts came into their hands from the 
opération of the road during the period for which no rent has been 
paid deducting whatever is properly chargeable against the same. 

iThis, of course, is a matter to be taken up in the first instance before 

Ithe master. 

la this connection the receivers ( New York City and Metropolitan) 

; présent a spécial claim for moneys expended subséquent to their ap- 

pointment in putting the First Avenue Line between 59th and 12oth 

streets in fit condition to run. That also is referred to the spécial 

master. 
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MORTOX TRUST 00. v. METROI'OLITAN ST. RY. CO. (two cases). 

GUARxiNTY TRUST CO. v. SAMB. 

(Circuit Court, S. D. New York. October 27, 1908.) 

StEEBT PiAILROADS (§ 58*) IXSOLVENCT AND ItECKIVERS— CONTBACTS BT RE- 

CEIVERS. 

Wliere a contract by îi street rallroad coiuiiany letting tlie advertising 
space in its cars for a stated terni was luoUiliecl liy receivers for thc- 
company with the approval of ttie court, on accouiit ot changée! condi- 
tions, by whlch modification the receivers hâve received increased com- 
pensation, and the lessee bas presumably made contracta in reliance there- 
on, it will not be set aside and the niatter reopened against the objection 
of the lessee, unless for strong reasons sliown. 

[Ed. Note. — For other cases, see Street Hailroads, Dec. Dig. § 58.*] 

In Equity. 

See, also, 161 Fed. 787. 

Bronson Winthrop, for Morton Trust Co. 
Davies, Stone & Auerbach, for Guaranty Trust Co. 
Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. Some montlis ag"o this subject of ad- 
vertising in street cars was examinée! into exhaustively by the receiv- 
ers, and a hearing was had at which every one, including petitioner, 
was fuUy heard. The peculiar nature of the business was brought 
out, and after considération the court reached the conchision that, al- 
though it would not be wise to extend the term of the old contract with 
the advertising company, the receivers might properly agrée to a 
modification which would relieve them from any obligation to fur- 
nish space in cars of the Third iVvenue System, and would at the same 
time increase the compensation to be received for space in their own 
cars. Such a contract of modification was approved in writing by the 
court, and no one sotight to review that disposition of the matter. 

During the long time that bas since elaosed, the advertising com- 
pany has paid to the receivers considérable suriis it would not bave 
been obligated to pay, except for the modification, and has presumably 
entered into contracts with third persons agreeing to secure them ad- 
vertising space during the term originally specified. To undertake 
now to reopen the whole matter would not be fair to that company. 
Moreover, nothing is now brought forward which was not before the 
court and fully considered when the mémorandum of April a9lh was 
filed. 

Pétition denied. 



MORTON TRUST CO. v. MK'I'ROI'OLITAN ST. RY. CO. 
(Circuit Court, g. D. New Yorli. November 2, 1!X)8.) 

MOBTGAGES (§ 493*)— FOKECLOSUKE BY ACTION — PlEADINQ AND ISSUES. 

A decrce of foreclosure may be entered and a sale ordered before 
the respective rights and priorities of the mortgaKees and other lien 

'For otier cases see same toplc & § NUMBEr. in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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claimaiits are deterniined, and witbout référence to collatéral Issues per- 
mitted to be raised by an intervener by a cross-blll. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1439, 1440; 
Dec. Dig. § 493.* 

Foreclosure in fédéral courts, see note to Seattle, L. S. & E. Ry. Co. 
V. Union Trust Co., 24 C. C. A. 523.] 

In Equity. On motion to strike ont answer. 

Bronson Winthrop, for complainant, 
Masten & Nichols, for receivers. 

LACOMBE, Circuit Judge. This is a motion to strike out the an- 
sv/er of the tort creditors' committee to the bill of foreclosure, upon 
the ground that said committee was allowed to intervene solely for 
the purpose of filing cross-bill and sustaining the issues tendered there- 
by. The vaHdity of the lease from Metropolitan to New York City 
Railway has nothing to do with the issues properly raised by bill to 
foreclose the mortgage. If complainant or any of the original défend- 
ants hâve obscured the issues by raising others which deal not with 
the right of the mortgagee to insist upon a sale in foreclosure, but 
with questions as to priorities and liens of creditors, the two sub- 
jects will be separated by the court when motion is made to apportion 
the time for taking proofs. It is well settled that a sale may be or- 
dered before the rights of the parties under the several mortgages and 
other claims hâve been fully ascertained and determined. First Na- 
tional Bank of Cleveland v. Shedd, 121 U. S. 74, 7 Sup. Ct. 807, 30 L. 
Ed. 877. In the case at bar nothing will be allowed to interfère with 
the orderly progress of the cause to decree of foreclosure and sale; 
the respective rights of ail parties to the proceeds of sale can be ad- 
justed in subséquent decrees under either the original or cross-bill. 

The authorities cited in opposition to this motion are not in point, 
because the committee does not come hère as a mère intruder, but by 
express leave of court to prove if it can, in a plenary suit (instituted 
by cross-bill) facts which the court has decided should be established 
in that way rather than, upon proof of claim before a master. The cir- 
cumstance that it is not allowed to serve an answer contesting the 
validity of the mortgage or the existence of default thereunder is im- 
material. 

Motion denied. 



CENTRAL TRUST CO. v. THIRD AVE. R. CO. 

(Circuit Court, g. D. New York. June 10, 1908.) 

1. Carriers (§ 12*) — Receivers— ADMINISTRATIo^• or Property — Transfees. 
A receiver for street rallroad coinpanies will not be required to continue 
an existing System of transfers in force between sucli companies and an 
independent Company, not required by law nor contract, and wbicli ia 
Unprofi table to the receivership ; nor is It a sufflcient ground for refus- 
ing permission to discontinue such transfers that the franchise of tho 

•ï"or other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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ontside company njay be thereby forfeited, where, after due notice to them, 
none of the parties interested in such franchise objecta. 

[Ed. Note.— For other cases, see Carriers, Dec. Dig. § 12.*] 
2. Cabeiebs (§ 12*)— Acquisition oe Feanchise in Steeets— Consent of Peop- 
EETT OwNEBS— Conditions. 

The consent of the owners of property abutting on a street to the ex- 
tension of the line of a street railroad company thereon ûoes not bind 
the company to continue a System of transfers with another company 
then existlng, where no such condition is expressed therein. 

[Ed. Note.— For other cases, see Carriers, Dec. Dlg. § 12.*] 

S. Stbeet Railroads (§ 58*) — Receiveks— Administeation of Peoperty. 

A recelver for the property of street railroad companies will not be 
required to continue an arrangement by which such companies furnished 
power and the use of thelr tracks to an indépendant company without 
compensation. 

[Ed. Note.— For other cases, see Street Railroads, Dec. Dlg. § 58.*] 

In Equity. Suits by the Central Trust Company against the Third 
Avenue Railroad Company, by the Barber Asphalt Company against 
the Forty-Second Street, Manhattanville & St. Nicholas Avenue Rail- 
way Company, by the American Hay Company against the Dry Dock, 
East Broadway & Battery Railroad Company, and by the Lorain Steel 
Company against the Union Railway Company. The receiver of the 
défendant roads above enumerated has applied for instructions as to 
proposed discontinuance of transfers in addition to those considered 
in an earlier opinion of this court filed March 31, 1908 (161 Fed. 879). 

Bowers & Sands, for Central Trust Co. 

Evarts, Choate & Sherman, for receiver of Third Ave. R. R. and 
Forty-Second St. Ry. Co. 

Kellogg & Rose, for Barber Asphalt Co. 

Daniel Burke, for American Hay Co. 

Evarts, Choate & Sherman, for receiver of Dry Dock R. R. 

Stetson, Jennings & Russell, for Lorain Steel Co. 

Evarts, Choate & Sherman, for receiver of Union Ry. Co. 

LACOMBE, Circuit Judge. The propositions submitted on this 
pétition may be more conveniently discussed separately, since the facts 
are not the same in the case of each road. 

1. The Manhattan Elevated Road. 

On April 3, 1899, formai contracts were entered into between the 
Manhattan Railway Company and the four surface roads, which are 
défendants in those cases, providing for the transfer of passengers 
from elevated to surface road, and vice versa, upon the payment by 
the passenger of three cents in addition to the regular fare of five 
cents. The eight cents for the whole trip, including transfer, -wzs to 
be collected by the road- on which the passenger began his journey, 
and the eight cents was to be divided equally between the two roads 
on which the passenger was carried, an accounting being had each 
month. Thèse contracts expired by their own limitation on May 1, 
1904. On April 29th and May 3d of that year, by an exchange of 

*For other casée see same topic & i nvmbeb iu Dec. & Am. Cigs. 1907 to date, & Rep'r Indexe» 
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letters between the présidents of the respective roads, the foregoingf 
agreement was continued from year to year, with the provision that 
the relation might be terminated at any time by service of a written 
notice of 90 days from either party. ' The practice of issuing thèse 
transfers has since continued, without any other formai action re- 
newing or extending the contract. The receiver has made an examina- 
tion, and finds that the resuit of such exchange of transfers during the 
months of February and March was a net balance against the four 
surface roads and in, favor of the elevated road of $8,476.36. Be- 
cause this is obviously unprofitable, and because there are very large 
opportunities for fraud in the purchase and sale of thèse transfer tick- 
ets, the receiver proposes tô terminate the existing practice. 

Notice of this application was duly given to the Manhattan Rail- 
vray Company, which makes no opposition; and there seems to be no 
obligation, either statutory or contractual, which requires .the receiver 
to continue the existing practice. On behalf of one of the associations 
which has filed objections to the pétition, it is suggested that as to 
any lines of the Union Railway constructed after this three-cent trans- 
fer went into effect, to the construction of which the abutting prop- 
erty owners gave their consent, such consent was given in reliance upon 
the continuance of the three-cent transfer. No such stipulation was 
incorporated in any such consent, so far as the receiver can find out, 
and the company receiving the consent cannot be held to hâve thereby 
assumed obligations not therein expressed. It is also suggested that 
it will be a hardship to many résidents of the Bronx to hâve any exist- 
ing transfer System curtailed or discontinued. No doubt this is so, 
but this court is not prepared to hold that such circumstance alone 
is sufïïcient reason for requiring its receiver to continue an unprofit- 
able service. It has also been suggested that the Public Service Com- 
mission, under section 49 of the act which created it, might require 
the roads to continue to sell atid honor thèse transfers. Whether that 
section or any other one givës the Public Service Commission, power 
to compel two independent roads to exchange transfers is a question 
of State law, the construction of a state statute which may more ap- 
propriately be left to the state courts. In the event of the receiver 
being called upon by the commission to take and give such transfers, 
he will furnish ail the information which he, as operator of the road, 
may be able to procure, and he will notify the owners and security 
holders of the several roads now in his hands, and will see that they 
are given the opportunity to présent whatever arguments they may 
wish to make in opposition. In the ultimate analysis it is the owners 
of and lienors on the property whose interests would really be affect- 
ed by such a construction of the statute; the court and its receiver 
are custodians merely, and are not concerned with its future. 

There seems to be no good reason why the exchange of transfers 
v^fith the Manhattan Railway Company should not be terminated. The 
last-named cOmpany has been duly notified and waives the 90-day 
notice; but the discontiriuance of thèse transfers should not be under- 
taken until after notice of intention to discontinue shall hâve been post- 
ed for 10 days in ail cars run on such parts of the System as are 
affected thereby. 
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2. The Westchester Electric Railroad Company. 

This Company has a line of track extending south on White Plains 
road to Fifteenth street, Williamsbridge. From that point south the 
lines of the Union Railway extend over White Plains road, Olim 
avenue, and Webster avenue. The Westchester Road runs its cars 
over Union tracks south of Fifteenth street, and the Union runs its 
cars on Westchester tracks north of Fifteenth street. Since there is 
thus a joint use of each other's tracks between the New York, New 
Haven & Hartford Station at Mt. Vernon and West Farms and Bed- 
ford Park Station, the transfer act of 1885 requires the roads there 
operating to exchange transfers for a single fare. The receiver wishes 
to stop such single fare transfers, an'1, in order to do so without violat- 
ing the transfer act (Uaws 1885, p. 525, c. 305), proposes to cease 
operating Union cars on Westchester tracks, and to prohibit the fur- 
ther use of Union tracks by Westchester cars. There has been no 
suggestion upon this hearing that such a change of opération was not 
within the power of the receiver of either road; there is no contract 
between them securing to either the use of any portion of the other's 
tracks. The receiver for the Westchester Road calls attention to the 
fact that there are no waiting room facilities for persons who, by rea- 
son of the discontinuance of the présent through lines, might hâve to 
change cars at the junction point (corner Fifteenth street and Wlvlte 
Plains road, Williamsbridge), but it is understood that the receiver 
of the Union does not propose to abrogate the présent System till such 
facilities are provided. 

The important question is whether, after the joint use of tracks shall 
cease, it is within the power of the receiver of the Union Railway to 
refuse to accept transfer slips from Westchester Railroad passengers, 
bound south, who may change into the cars of his line at the junction 
point. A hearing was given some weeks ago, when ail interested had 
full opportunity to présent their views. Several of those who then 
appeared hâve asked that the matter be sent to a master, but that is 
unnecessary; the documents and affidavits already submitted make the 
situation quite clear, and there is no apparent conflict as to the facts. 

Except for a document hereinafter referred to, no contract or agree- 
ment was ever entered into by the Union Company undertaking to 
give to passengers coming from points in W^estchester county on the 
line of the Westchester Company conveyance, without further pay- 
ment, over the lines of the Union Railway. At the time when cer- 
tain franchises were granted to the Westchester Company, its entire 
capital stock was owned by the Union, and offices in botli companies 
were held by the same individuals ; thèse individuals were applicants, 
on behalf of the Westchester Company, for the franchises in question, 
and, as an argument in favor of the grant thereof, made much of 
the relations existing between the two companies. The Union Com- 
pany also indemnified a surety company which became the guarantor 
of the Westchester Company on certain bonds required as a condition 
of granting franchises to the latter company. But no agreement or 
promise of the Union Company is shown, and the court is not satisfied 
that the acts and statements of the persons who were then its ofïicers 
165 F.— 32 
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can be held to estop the Union Company, which has long since parted 
with its Westchester stock, from insisting that its obligations shall 
be measured only by the contracts it entered into and by the reqiiire- 
ments of the statutes. 

There has been put in évidence a contract between Mr. B. L,. Fair- 
child, of Pelham, and the Union Railway Company, dated June 11, 
1898; also a further supplemental contract between the same parties 
dated October 25, 1899. Thèse need not be recited at length, nor need 
any of the objections to them be discussed, because the changes now 
proposed do not conflict with any privilèges which the documents pur- 
port to secure. They provide for carrying passengers — 

"elther ui)on through cars or by transfers at Fordham, by electrlc railway 
service from New Rochelle througli the Old Boston Post Road or Colonial 
Avenue, in the village of Pelham throHsrh Sixth St. from the Pelham liue in 
Moiint Vernon, and southerly from Uawn tîtation to Tremont at 177th 

St. and Third Avenue in the city of Xe\^ York. The fare from Pelham to any 
point plopT the ^oute » * * and Connecting Unes shall be at no time 
greater thun from Mount Vernon to such points." 

The Union Company receiver proposes to continue his service so 
that , passengers from New Rochelle and the other points named can 
nnd cars ready to take them from the city line to Tremont, and does 
not propose to charge any greater rate of fare for passengers coming 
from Pelham than for those coming from Mt. Vernon. 

As to the Westchester Coi-pany, 'lowever, the situation .is very dif- 
férent. In November,, 1898, the Company obtained from the local au- 
thorities of Mt. Vernon franchises to operate its road in certain streets 
and avenues,, w'*:h the proviso : 

"ïhat on payment of a flve cent fare any person shall be carrled over the 
Unes of said railroad and any railroal controlled and operated by said Com- 
pany, or by which said company is or may be controlled aud operated, through 
and from the ;lty of Mount Vernon, to One Hundred and Twenty Ninth St. in 
the Borougb of Manhattan, and to and over any of the Unes of the XJuion 
Eallway Company of New York City, at which transfer points hâve already 
or may hereafter be established, north of the Harlem River. * * * Upon 
failure to comply with thèse conditions thls franchise shall be forfeited to the 
city of Mount Vernon." 

Counsel for the Union Company receiver contends that this provi- 
sion no longer applies, since the Westchester Company is not now 
controlled or operated by the Union Company. There is force in the 
contention, but it need not be hère discussed. The pending pétition 
will be disposed of upon the assumption that should the Westchester 
Company be unable to secure transportation, for a single five-cent 
fare, of its passengers from Mt. Vernon over the Union Lines to 
139th Street, it will be within the power of the local authorities of 
that city to sue upon bond and to forfeit the franchises granted in 
November, 1898. The same assumption may fairly be made as to cer- 
tain other franchises granted to that company on similar conditions 
by the villages of Pelham Manor, North Pelham, and Bronxville. 

When it became apparent that the carrying out of the changes pro- 
posed by the receiver might, at the pleasure of local authorities, resuit 
in the destruction of franchises belonging to another corporation, it 
seemed désirable that notice of this application should be given to 
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ail who had invested in such franchises. The entire capital stock of 
the Westchester Company was originally owned by the Union Com- 
pany, and was subsequently transferred to the Third Avenue Rail- 
road Company; it is included in a mortgage by that company to the 
Central Trust Company as trustée, and the equity has been transferred 
to the Metropolitan & New York City Railway. The Westchester 
Company has an outstanding mortgage dated Jime 2, 1893, which con- 
tains an "after-acquired property" clause and covers thèse franchises. 
The trustée under this mortgage, the Central Trust Company, and the 
présent holders of the equity of the stock hâve ail been notified of 
this application; some of them hâve appeared, but no one makes any 
objection. It is suggestive that, when it is proposed to take action 
which may be expected to resuit in the forfeiture of a franchise, no 
one who has invested in such franchise as owner or mortgagee raises 
any protest. Apparently the prospect of developing any value out of 
thèse particular franchises under existing conditions is not hopeful, 
and the iîgures given by the state receiver showing receipts and dis- 
bursements during his opération of the entire System of the West- 
chester Company are not encouraging. 

Upon the record hère presented, there seems to be no légal obstacle 
to the proposed action of the receiver of the Union Railway Company. 
Such a course would manifestly cause much inconvenience and some 
loss to résidents in the city and villages affected ; it may be that the 
various local authorities, the state receiver, and the petitioning receiv- 
■ er may be able to agrée to some modifications which will meet with 
gênerai acceptance. The situation is well expressed in the brief of 
counsel for the village of Pelham, as f ollows : 

"It may be impossible to carry a pusseiiger witliout loss from JN'^t. Vernon 
or Pelhaiii to 120th street, a distance of about 12 miles. But carrying a pas- 
se-iger a distance ot about 3 to 4 miles from Mt. Vernon to the Bronx Park 
Station of the Elevated ^YO^!d probably represeut a profit. ïhere should be 
fome mlddle ground where the iuterests of the communlties and the railroad 
might meet." 

The petitioning receiver will, therefore, first endeavor to make some 
arrangement which will be satisfactory to ail interests ; but, if unable 
to do so, he may make such changes in service as the law permits and 
the business interests of the property in his custody may require. No 
change, however, should be made without giving public notice thereof 
30 days in advance. 

3. The Yonkers Railway. 

On the Bronx River road north of the city line, Union cars now run 
on Yonkers Railway tracks; on the same road south of the city line, 
Yonkers cars run on Union tracks. The Union also runs its cars 
on Jérôme aveinue northerly from the city line on Yonkers tracks. In 
order to avoid this joint use of tracks and conséquent application of 
the transfer act, the receiver proposes to discontinue thèse services, 
and thereafter to discontinue the exchange of single-fare transfers. 
The situation is substantially the same as that outlined above in dis- 
cussing the Westchester Road. Certain franchises granted by the city 
of Yonkers to the Yonkers Railway may be forfeited if the présent 
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mode of opération is not maintained. The bulk of the stock of this 
Company is held as that of the Westchester is, but 75 shares are the 
property of individuals who hâve been notifîed of this proceeding. 
The trustée of a mortgage which covers thèse franchises as after-ac- 
quired property has also been notifîed. Some of the parties notiiîed 
hâve appeared, but none object. The receiver wih proceed as indi- 
cated in the Westchester case. 

One hne now operated by the Yonkers Company présents a dif- 
férent situation. On Broadway, Yonkers cars run south on Union 
tracks from the city line to K^ingsbridge. Thèse cars maintain the 
only service on that hne, because there is not at présent any connec- 
tion witli other parts of the Union System, and there are no car barns 
or repair shops on Broadway south of the Hne. Power is furnished by 
the Third Avenue Company, but neither for the power nor for use 
of the tracks does the Yonkers Road pay anything. The receiver asks 
to terminate this arrangement unless provision can be made for the 
payment of a fair rent for use of tracks and power. This seems a 
reasonable proposition, but the record indicates that it may be dif- 
ficnlt for the receiver of the Yonkers Company to pay anything. In 
order to comply with the terms of some of its franchises, he now bviys 
subway tickets from the Interborough Company at five cents and sells 
them to Broadway passengers at three cents. But that is no reason 
why the Third Avenue Company should not be paid for its power and 
tlie Union for the use of its tracks. The same situation exists hère 
as in the other cases — as to forfeiture of franchises, etc. The receiver , 
will first undertake to make some satisfactory arrangement witli the 
State receiver and the local authorities, and, failing that, he will take 
steps to make proper connections and to operate the Union tracks 
himself from the city line to Kingsbridge. Thirty days' public notice 
will be given of any proposed change. 



LORAIN SÏEEL CO. V. UNION RY. 
(Circuit Court, S. D. New York. Oetober 26, 1008.) 

Street Uaii.roads (§ 58*)— Receivers— Opération op Road. 

A receiver appoluted for tlie property of a street railroad coiupany in 
a foreclosure suit will not, unless in case of strong necessity, be authorif^ed 
to discontiiuie tbe opération of cai's over a portion of tlie line covored 
by its franchise, wbere the elTect would be to forfeit Its franchise, even 
thoufîh the track ovor such portion is owned by another company to 
which he must pay rent and Its opération would be unprofltable. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*] 

In Equity. On pétitions of Arthur H. Wadick and another for in- 
structions to receiver for Union Railway. 

Stetson, Jennings & Russell, for complainant. 
Bowers & Sands, for défendant. 

LACOMBE, Circuit Judge. Thèse are applications by résidents in 
the district affected for modification of an order made in conformity to 

n II, 

*For other cases see same topic & § numbeb m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



LORAIN STEEL CO. V. UNION KT. 501 

décision of this court filed June 10, 1908 (165 Fed. 494). The follow- 
ing quotation from that décision sets forth the question then pre- 
sented : 

"Tbe Westchester Electric Railroad Company bas a Une of track extending 
south on White Plains road to Fifteenth street, Wllliamsbridge. From that 
point south the Unes of the Union Railway extend over Whlte Plains road, 
Olin avenue, and Webster avenue. The Westchester Road runs its cars over 
Union tracks south of Rfteenth street, and the Union runs its cars on West- ' 
chester tracks north of Fifteenth street. Since there is thus a joint use of 
each other's tracks between the New Yorlî, New Haven & Hartford Station 
at Mt. Vernon and West Farms and Bedford Park Station, the transfer act 
of 1885 (Laws 1885, p. 525, c. 305) requires the roads there operating to ex- 
change transfers for a single fare. The receiver wishes to stop such slngle- 
fare transfers, and, in order to do so wlthout vlolating the transfer act, pro- 
poses to cease operating Union cars on Westchester tracks, and to prohibit 
the further use of Union tracks by Westchester cars. There bas been no sug- 
gestion upon this hearing that such a change of opération was not within the 
power of the receiver of either road; there Is no contract between them 
securing to either the use of any portion of the other's tracks." 

Fifteenth street, Williamsbridge, is now 239th street, New York 
City, and will be so referred to hereafter. 

After varions negotiations conducted in compliance with the sug- 
gestion of the court, and which resulted in no agreement, the receiver 
of Union Railway appHed for a permit to open street surface so as to 
put in a switchback at 329th street. Such permit was refused. Why 
it was refused does not appear. The' place named is the northern 
terminus of the line built under a franchise from the city of New York 
to Union Railway, where a switchback would seem to be essential to 
opération. It was stated unofficially on the argument that the permit 
was refused without any inquiry as to the légal questions involved, 
and the représentative of the corporation counsel confirms this by stat- 
ing that the law department was not asked to advise the borough prési- 
dent as to the law. No switchback being provided at 229th street, the 
Union Railway receiver early in October began to run his cars back 
from 233d street, using an old switch, and the Westchester Railway 
receiver ceased running cars south of 233d street. 

It now appears that two franchises, which hâve an important bear- 
ing on the situation, were not called to the attention of the court on 
the argument in June. The Union, Railway receiver did not know of 
their existence, not finding any référence to them in the documents 
turned over to him. It is surprising that no one else called attention 
to them, since the hearing was a gênerai one, at which every one in 
any way interested was invited to présent anything he pleased in op- 
position to receiver's pétition. However, no one is fairly subject to 
any criticism for not presenting this évidence sooner, and the new 
questions thereby presented can be disposed of now as well as then. 

Prior to June 5, 1895, the White Plains road from 229th street to 
the Mt. Vernon boundary ran through the village of South Mt. Ver- 
non, or Wakefield, which was on that date annexed to the city of New 
York. On February 18, 1893, that village granted a franchise to the 
Mt. Vernon & Eastchester Railway Company for the opération of a 
street railway on the White Plains road from Mt. Vernon to (what is 
now) 233d street. That franchise was abrogated October 13, 1893. 
and regranted April 14, 1894. It passed by assignment to the West- 
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> chester Electric Railvvay Companj'. On the last-named date the same 
village granted a franchise for the opération of a street railway on the 
White Plains road from Mt. Vernon to (what is now) 229th street to 
the Union Railway Corripany. The détails of thèse franchises need not 
now be stated, except to note that they provided that but one set of 
tracks should be built, over which cars were to be operated by botb 
railway companies. Under thèse franchises the Union Railway built 
from 229th to 333d street, and the Westchester Railway from 233d 
street to Mt. Vernon. The,re was some dispute on the argument as ta 
who actually built the portion between 233d and Mt. Vernon, but it 
was finally conceded by every one that the Westchester Company paid 
for building it and now owns the structure. 

Manifestly, thèse facts présent the question as to opération of the 
railway line through the territory which was formerly South Mt. Ver- 
non under a very différent aspect. The Westchester Railway has no 
authority to run its cars from 233d street to 329th street except solely 
by some lease, license, or similar arrangement with the Union Railway. 
The Union Railway has a unitary franchise for the entire distance 
from 239th street to the north line of South Mt. Vernon, and certainly 
cannot operate a fraction of the line, and fail to operate the rest,, 
without exposing itself to forfeiture of the entire franchise. 

The question presented hère is whether the receiver of Union Rail- 
way shall 80 operate its cars as to invite forfeiture of this South Mt. 
Vernon franchise. This is a différent proposition from that discussed 
in the opinion of June lOth, as to possible forfeiture of the West- 
chester Railway and Yonkers Railway franchises. They were roads 
independent of the Union Railway, and this court assumed that in deal- 
ing with the question of the forfeiture of their franchises the local 
authorities would deal justly with them and give due weight to the 
considération that their derelictions, if any, were the resuit of causes 
beyond their control. Hère, failure to operate would be a complète 
assent to forfeiture. 

In the answer of Union Railway receiver it is stated that he can ruu 
no cars over the structure laid in the White Plains road by the West- 
chester Railway Company without paying that company or its re- 
ceiver compensation for the use of it, and that under such circum- 
stances the opération of the road would be unprofitable. Upon the 
argument the représentatives of the bondholders and stockholders ex- 
pressed the same opinion, and it may be assumed that such opération 
would be unprofitable. But there is a great différence between the 
élection of a receiver, so often approved by the courts, not to accept 
the obligations of an unprofitable lease, and the abrogation for ail time 
of a franchise, although it may yield no présent return. There may 
be cases where the court would approve of such a course upon the re- 
quest of ail interested financially in the property ; but the case would 
hâve to be a very strong one, stronger than what we hâve hère. This 
franchise is not limited in time, while the receivership is temporary; 
before many months, either through reorganization or by purchase at 
foreclosure sale, the property will hâve passed out of the court's into 
owners' possession. So far as the record now before the court shows, 
the loss and fixed charges are not so great as to cripple the receiver» 
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îhip financially to such an extent that proper service elsewhere in the 
System cannot be rendered. Opération under this franchise does not 
bring the Union and Westchester Roads under the terms of the trans- 
fer statutes, because when the Union Railway receiver runs his cars 
to the north Hne of South Mt. Vemon he does so by virtue of a grant 
from the local authorities, not at ail by virtue of any lease license or 
permission of the Westchester Railway; the compensation he pays it 
for the use of its structure is not the sort of contract which that stat- 
ute contemplâtes. Moreover, the language of section 104 of the same 
statute (Laws 1893, p. 1406, c. 676) excludes a road which opérâtes, 
as the Westchester does, in more than one city or village. 

Undoubtedly the présent situation présents complications by reason 
of the circumstance that the Union Railway receiver is obligated under 
its franchise to operate cars on the structure of another road, which 
may try to insist on onerous terms and conditions for the use of such 
structure. But the franchises granted by the village of South Mt. 
Vernon provided that, if the two companies could not agrée upon 
terms and conditions of joint opération, the questions in dispute should 
be decided by the trustées of the village. Presumably such powers 
of arbitration hâve passed to some présent local authority, to whom 
any dispute as to terms and conditions may in the first instance be most 
appropriately submitted. 

The receiver of Union Railway should therefore proceed to carry 
passengers under the South Mt. Vernon franchise for the whole dis- 
tance from 229th street to the north Une of South Mt. Vernon, under 
whatever arrangements as to cars, service, and transfer of passengers 
he may be able to settle upon with the receiver of the Westchester 
Railway, and in conformity with the terms of that franchise. 
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R. CO. et al. 

(Circuit Court, S. D. New York. June 29, 1908.) 

STEEET RAILKOADS (§ 58*) — RECEIVERS— GbOXJNDS of APPOINTMErfl^PRESERVi- 

TiON OF Propbrty Pendiho Foreclosure of BIobtgage. 

The appoiiitment of a temporary receiver in a suit to foreclose a mort- 
gage on Street railroad property Is cliscretloiinry wilb the court, and lu 
tlie event of opposition by the mortgagor, which is a live corporation 
operatlnp the property, such an appointment Will not be niade uniess 
the ititegrity of the property is threatened by the action of other creditors. 

[Ed. Note. — For other cases, see Street Rallroads, Dec. Dig. § 38.*] 

In Equity. On application for appointment of temporary receiver 
in suit to foreclose a mortgage. 

Turner, Rolston & Horan, for complainant. 
Thompson, Vanderpoel & Freedman, for défendants. 

LACOMBE, Circuit Judge. The interesting questions raised as to 
the equity of the bill need not be discussed. The présent application 

*i;m_etiiei cases see same tople & % ncmbeb in Dec. & Am. Digs. 19<I7 to date, & Rep'r Index» 
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is for the appointment of a temporary receiver only, and that is a mat- 
ter of discrétion, which, in the event of opposition by the mortgagor, 
is net exercised unless there is sortie spécial reason which makes it 
necessary for the court to préserve the propei^ty by taking possession 
of it. Usually it happens that there are gênerai creditors,who may by 
judgment, attachment, or exécution break up the property or put 
it out of business. No such condition of affairs existshere. The 
State is a créditer for unpaid franchise taxes, the amount of which is 
in litigation in the state courts ; but, since it lias a prior lien on the 
property into whatever liands it may corne, it is not threatening to seize 
the property. Exceptiiig, perhaps, the New York City Railway Com- 
pany, there are no unsecured creditors; nothing in the way of inter- 
férence with the property is to be apprehended from creditors. The 
mortgagor is a live corporation, with an existing board of directors, 
and is expecting at an approaching stockholders' meeting to elect a 
new board ; it is quite compétent to run its road or to make arrange- 
ments for leasing or for running it, and under thèse circumstances it 
would seem inéquitable to take the road out of the mortgagor's hands 
against the mortgagor's objections. Such a course is not now essen- 
tial to the conservation of complainant's rights. 

The motion is therefore denied, without préjudice to its renewal 
should circumstances alter hereafter. 



BROWN V. SUNDAY CREEK CO. 

(Circuit Court, S. D. Olilo, E. D. Noveniber 30, 1908.) 

No. 1,388. 

Death (§ .31*) — Action for Weonqful Deaïii— What Law Governs— Viola- 
tion OF Mining Law. 

A right of action for wrongful death being purely statutory, the action 
must be brought by the person or persons designated by the statute, aiid 
au action for tlie death of a person through tlie négligence of a niiue 
owner in failing to comply with the requlreinents of Rev. St. Oliio 190S, 
§ ,301, whicli provides that, in case of loss of llfe by reason of "willful 
neglet't or failure" to so comply, "a right of action shall accrue to the 
wirtow and lineal heirs of the person wliose life shall be lost," must be 
brought by the widow and children of the deeeased, and caunot be maln- 
tained by his administrator, although Rev. St. Ohio 1908, §§ 01.34, 61.3.5, 
gives a right of action generally for wrongful deatli to the administrator 
for the benefit of enumerated members of the family or next of kin oi' 
the deeeased. 

[Ed. Note.— For other cases, see Death, Cent. Dig. § 38; Dec. Dig. § 31.*] 

At Law. On demurrer to pétition. 

Sater & Seymour, for plaintiff. 
W. O. Henderson, for défendant. 

SATER, District Judge. The pétition charges that the défendant 
willfully and carelessly neglected to hang and adjust, in the main en- 
tries of its mine, doors which would close of their own accord, to 

•For other cases see same topio & § numeeb In Dec. & Am*. Digs. 1907 to date, & Rep'r Indexes 
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have attendants at such doors to open and close them, to prevent them 
from staying open longer than was necessary for cars to pass through 
them, and to keep such doors closed and the mine f ree from fire, damp 
and gas, in conséquence of ail of which the circulation of air through 
the mine so failed that gas collected in large and dangerous quan- 
tities, which, exploding, caused the death of plaintifï's décèdent, a track 
layer in such mine. The décèdent left a widow and minor child sur- 
viving. The action is brought by his administrator for $10,000 dam- 
ages for wrongful death. 

The right of a decedent's personal représentative to maintain an ac- 
tion and recover damages for death caused by wrongful act, neglect, 
or default is conferred by sections 6134 and 6135, Rev. St. Ohio 1908, 
the last of which sections provides that : 

"Every sneh action simll be for the exclusive beiieflt of the wife, or Iiusbaiid. 
or children, or if there be iieither of tlieni, then of tlie pareuts iind iiext of 
Ivin of the person wliose deatli shall lie so caused; and it sliall be brought iii 
the name of the personal représentative of the deceascd person ; and in every 
action the jury may give damages not exceeding in any case $10,000." etc. 

The pétition is challenged by demurrer on tliree grounds : Want of 
légal capacity on the part of the plaintifif to sue, a defect of parties 
plaintifif, and insufficiency of facts to constitute a cause of action. 

Subséquent to the enactnient of sections ()134 and 613ô, the General 
Assembly enacted sections 298 and 301, Bâtes' Ann. St. 1908, in which 
it named the duties to be performed by mine operators in the ventila- 
tion and lighting of mines. The négligence charged in the pétition 
is the defendant's omission to perform some of the specifically desig- 
nated statutory duties imposed by the la,st-named section. FoUowing 
the récital of those duties, the section provides : 

"For any injury to persons or property, occasioned by an.y violation of 
this act, or any willful failure to coniply with its provisions l)y any owner. 
agent or manager of any mine, a right of action shall accrue to the psLvty 
in.iured, for any direct damage he niay have sustained thereb.y; and. in any 
case of loss of life, by reason of such willful neglect or failure aforesaid. a 
right of action shall accrue to the widow and lineal heirs of the person 
whose life shall be lost, for like recovery of damages for the injury they 
shall have sustained." 

Considération of the demurrer necessarily involves an analysis of 
the several above-mentioned sections of the Ohio statute. Sections 
6134 and 6135 are gênerai, while those relating to mines and miners 
are spécial. The latter control as to ail cases especially enumerated in 
them, while the former sections, being gênerai, embrace ail other cases. 
Ivitchfield Coal Co. v. Taylor, 81 111. 599 ; Maule Coal Co. v. Parten- 
heimer, 155 Ind. 100, 55 N. E. 751, 57 N. E. 710. In the former sec- 
tions the amount recoverable is limited to $10,000; in the latter it is 
not limited. The former sections give a right of action for mère nég- 
ligence. 13 Cyc. 318. Section 301, in case of loss of life, by express 
language gives such right for willful négligence only. Himrod Coal 
Co. v. Schroath, 91 111. App. 234; Consolidated Coal Co. v. Carson, 
66 111. App. 434; Carterville Coal'Co. v. Abbott, 181 111. 502, 503, 55 
N. E. 131 ; Odin Coal Co. v. Denman, 185 111. 413, 57 N. E. 192, 76 
Am. St. Rep. 45, 13 Cyc. 319 ; Thompson on Négligence, § 4185. Sec- 
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don 6135 requires the action to be brought by the personal représen- 
tative of the deceased for the exclusive benefit of the persons therein 
designated, and no other person can maintain the action. Weidner V. 
Rankin, 26 Ohio St. 533. No such provision is found in section 301. 

A right of action for injuries resuhing in the death of the party in- 
jured arises out of statute, for, at common law, the death of a human 
being, though clearly involving pecuniary loss, is not the ground of 
an action for damages. Mobile Life Ins. Co. v. Brarne, 5 Otto, 754, 
34 Iv. Ed. 580; 13 Cyc. 310, 311. Such right of action being purely 
statutory, the action must be brought by the person or persons desig- 
nated in the statute, and consequently a suit for damages resulting from 
the death of the person injured through the négligence of a mine own- 
er can be maintained only by those empowered by the statute to bring 
it. White on Personal Injuries in Mines, § 10; 13 Cyc. 339. Such 
has been the uniform ruling in states having mining statutes analogous 
to those of Ohio. See Indiana and Illinois cases cited supra; also, 
Boyd, Adm'r, v. Brazil Coal Co., 25 Ind. App. 157, 57 N. E. 733 ; Col- 
lins Coal Co. v. Hadley, Adm'x, 38 Ind. App. 637, 75 N. E. 833, 78 
N. E. 353; Hamman v. Central Coal & Coke Co., 156 Mo. 233, 56 
S. W. 1091; Missouri & Illinois Coal Co. v. Schwalb, 77 111. App. 
593 ; Thompson on Négligence, §§ 4184, 7061. 

This action is brought by the decedent's adniinistrator, but the facts 
pleaded make it a case of willful négligence under the Ohio mining 
act. In so far as reported cases disclose, no Ohio court has ruled on 
the question hère presented. As will appear, however, from an ex- 
amination of the cases above cited, brought under the mining acts of 
Indiana, Illinois, and Missouri, each of which states has a gênerai stat- 
ute also, whose provisions are substantially the same as those of sec- 
tions 6134 and 6135, Rev. St. Ohio, it has repeatedly been expressly 
held, and rightly so, that, in a case such as is made in the pétition, the 
administrator is not the proper person to sue, has no standing in 
court, and is not entitled to recover. 

Demurrer sustained. 



In re MTJSTIN. 

(District Court, N. D. Alabama, S. D. December 1, 1908.) 

Bankkuptcy (§ 391*)— Actions Aqainst Bankedpt—Stat— Violation of Ob- 

DEB. 

Jurisdietlon is given to a court of baukruptcy by the banlîruptcy act to 
stay proceedings In an action against a bankrupt on a provable debt pend- 
Ing the bankruptey proceedings, and on an application for such a restrain- 
ing order the court has power to détermine whether the claira sued on is 
provable, and Its détermination Is eonclusive, unless appealed from. A 
créditer so enjoined, who has not appealed, Is subject to punishment for 
contempt for violation of the order. 

[Ed. Xote. — For other cases, see Bankruptey, Cent. Dlg. §§ C40, G.j3 ; Dec. 
Dig. § 391.*] 

In Bankruptey. On pétition and rule nisi for contempt. 

•For other cases see same topic & § numeek ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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D. D. Trimble, for bankrupt. 

M. W. Washington, for respondent. 

HUNDLEY, District Judge (orally). This matter cornes on to be 
heard upon the pétition of the bankrupt and rule nisi issued to W. C. 
McCarty to appear and show cause why he should not be punished 
for contempt for violating the order of the référée made in the above 
matter, and why a certain suit begun by W. C. McCarty in the in- 
ferior court of Birmingham should not be stayed until the matter of 
the final discharge of the bankrupt arose or until the further orders of 
the court. The facts, as presented to the court, are as follows: 

On September 7th Henry Mustin filed his pétition in bankruptcy in 
the United States District Court for the Southern Division of the 
Northern District of Alabama, and was duly adjudged a bankrupt on 
the same day by N. L. Steele, one of the référées for this district. 
Among his list of liabilities he scheduled one W. C. McCarty, who was 
notified of said adjudication of Henry Mustin. On October 14th W. 
C. McCarty filed suit against Henry Mustin, the bankrupt, on the debt 
scheduled in bankruptcy, and on October 15th the référée issued rule 
nisi to W. C. McCarty to appear before him and show cause why said 
suit should not be stayed until the question of the bankrupt's discharge 
arose. W. C. McCarty appeared and set up as an answer to the rule 
that the claim proceeded on was one from which a discharge in bank- 
ruptcy would not be a release. After taking testimony and hearing 
argument of counsel, the référée made an order holding the answer 
insufïïcient and directing the release of the garnishment. No review 
was made or asked for by W. C. McCarty, as provided for by General 
Order No. 27 of the Suprême Court of the United States (18 Sup. 
Ct. viii). On October 30th W. C. McCarty proceeded to judgment in 
the inferior court of Birmingham against Henry Mustin, the bankrupt, 
on the claim scheduled in bankruptcy, and caused a writ of garnish- 
ment to issue to the employer of bankrupt, attaching his wages. 

From the facts stated it is the opinion of the court that the said 
W. C. McCarty is in contempt of court in not obeying the order of 
the référée, made October 15, 1908, in which he was commanded to 
stay the proceedings commenced in the inferior court of Birmingham 
until the question of the bankrupt's discharge should arise or until the 
further orders of this court. Instead of obeying the order of the bank- 
rupt court, W. C. McCarty proceeded to judgment on the theory that 
the bankrupt court had no jurisdiction to make such order. It was 
clearly the duty of W. C. McCarty to either review the order of the 
référée in the proper way or to obey the same. Disobedience is not the 
proper method of contesting the validity of the order of the bankrupt 
court. Jurisdiction is lawfuUy given to the bankruptcy court to stay 
proceedings pending bankruptcy upon claims which are provable. As 
jurisdiction is thus given to the bankruptcy court when application 
is made to it for a restraining order, under this power to détermine 
whether the claim is thus provable an erroneous décision does not make 
void the judgment of the court. 
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The court, in passing upon applications iinder this section of tlie 
bankruptcy law, is given the right to détermine the question of the 
provability of debts. This is necessarily so in the exécution of the 
power conferred by the statute. In the administration of justice the 
courts of the United States by ail proper means should endeavor to 
avoid conflict of jurisdiction with the state courts, and a similar ob- 
ligation rests lipon the latter in référence to matters committed by law 
to the jurisdiction of the former. In the enforcement of the powers 
conferred by the laws in bankrutpcy matters, so long as the bank- 
ruptcy court acts in the matter within its powers, its jurisdiction is 
exclusive and suprême. 

It is the judgment of the court that the said W. C. McCarty be, and 
he is hereby, ordered to pay a fine of $25, and it is further ordered that 
the said W. C. McCarty stand committed until said fine is paid. It 
is further ordered that said W. C. McCarty do stay, or cause to be 
stayed, the proceedings now pending in, the inferior court of Birming- 
ham, Ala., against Henry Mustin, the bankrupt. until the question of 
said bankrupt's discharge arises, or until the further orders of this 
court. It is further ordered that W. C. McCarty be, and hé hereby is, 
taxed with the costs of this hearing. 



In re KESSLEIl & CO. 

(District Court, S. D. New York. Deceniber 8, 1008.) 

Bankbuptcy (§ 155*) — Adver.se Cxaim to Propeuty — ïbansactioxs Con- 

STBTjED. 

The banki-ii]:)t flrm arranged to extend crédit to a flrm of fruit importera 
In New Torlc to enable them to pureliase fruits from a dealer lu London, 
tlie business being transacted as foUows: Whenever the London dealer 
sold a consignment of fruit to the iuiporters, he dellvered tlie blll of lad- 
iiig, with a draft on the Importers attached, to clalmants in Ix)ndon, who 
thereupon, In aceordance with the arrangement with the bankrupts, pald 
hls cheek for the ainount, c-harged the same to the bankrupts, and forward- 
ed to them the bill of ladlng and draft on the Importers. At the time of 
bankrupts' fallure it happened that clalmants had forwarded a blll -of 
ladlng, but through some defect in the papers had not forwarded the draft, 
which they reeeived later and retalned. The 1)111 of ladlng came to the 
bankrupts' receiver, who obtalned the goods thereon. Held, that by such 
arrangement and transactions clalmants did not become the owners of the 
draft or blll of ladlng, but merely took the same on account of bankrupts ; 
the effect of each transaction being only to make bankrupts tlieir debtors 
for the sum advaneed, and that clalmants could assert no rights against 
the trustée beoause of the receipt by hlm of the cousignment or its pro- 
ceeds. 

[Ed. Note. — For other cases, see Bankrnv)tcy, Dec. Dig. § 155.*] 

In Bankruptcy. On motion to confirm report of Peter B. Olney, 
spécial master, on pétition of United States Mortgage & Trust Com- 
pany, 

On Octoher 30. 1007, Kessler & Co. (hereinafter ealled Kessler) committed 
an aet of i)ankruptcy by makiug a gênerai assignmeiit for the lienefit of 
credltors. Pétition was iiled against tliem, and tliey hâve been duly ad.judi- 

*For oUier cases see same topic & § numbeh in Dee. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cated. In August, ]907, Kessler issned to Sgobel & Day (liereiiiiiffer called 
Sgobel) a letter of crédit for £2,000 in favor of one Kodriguez of London. Of 
this crédit Kessler advised Glyn, Mills, Ourrle & Co., also of London (here- 
mafter called Glyn), and closed thelr letter of advice by forwarding a 
"press copy of the letter of crédit, aud recommending ail drafts valued on 
j'ou tliere against to your kind protection to our débit." l'he business thus 
arranged for was, and was expected to be, transacted as follows: Sgobel 
bought grapes of Rodriguez for Importation Into the United States. Ou re- 
ceiving an order from Sgobel, Rodriguez sliipped the grapes, and dellvered 
to Glyn the bllls of ladlng indorsed in blank and a draft on Sgobel for the 
agreed price. He then drew a clieclc on Glyn for the amount of tlie draft, 
and reeeived cash tlierefor. Glyn Immediately charged Kessler with the 
aniouut 80 advanced, and forwarded bills of ladlng and draft to Kessler. 
Kessler had long been engaged in this business, and paid Glyn a yearly salary 
for transaeting London business of this nature. 

Some time prier to October 30, 1907, Rodriguez, haviug niade a sbipnient 
of grapes, applied to Glyn for payment against usual documents. Owing 
to an inaccuracy in some of the papers, he did not give Glyn the draft on 
Sgobel, but surrendered his bills of ladlng duly Indorsed in blank, and ob- 
talned from Glyn the usual payment. Glyn immediately forwarded to 
Kessler the bills of ladlng by mail, stating that the draft would follow. The 
amount so pald Rodriguez without receipt of draft Glyn immediately charged 
to Kessler's account. Some days later Rodriguez brought in his draft, but 
before GljTi forwarded the same to Kessler he learned of the latter's f allure. 
Tliereupon the draft was sent to the présent petitioners, with instructions to 
collect for Glyn's account. 

Meantime the receiver in bankruptcy in due course of mail had reeeived 
the bills of ladlng. When the draft came f(n-wurd Sgobel refused to pay 
except out of the proceeds of the property covered by the bills of ladlng, 
whieh property, however, was in the receiver's possession under said bills. 
This proceeding was brought to détermine the respective rights of Glyn and 
Kessler's trustée. 

Wallace MacFarlane, for trustée. 
Herbert Barry, for petitioner. 

HOUGH, District Judge (after stating the facts as above). The 
course of business above outlincd is weU knovvn, and, were it not for 
the unusual circumstance of the draft and accompanying bills of lad- 
ing falling into différent hands, no formai opinion would seem neces- 
sary. 

The pétition clearly asserts the stipposed légal basis of petitioner's 
demand, viz., that Rodriguez either discounted his draft with Glyn, or 
that Glyn purchased the same from Rodriguez. I ])erceive no légal 
différence in thèse two statements of petitioner's position. To me the 
foregoing statement of the business arrangements made. the contracts 
entered into, and the cotemporaneous interprétation thereof by the 
parties, constitute a sufficient answer to the proposition. Rodriguez 
did not discount the draft with Glyn ; he merely deposited it for trans- 
mission to Kessler, and obtained upon such deposit the entire amount 
of the draft, without diminution, discount, interest, or commission; 
and this was the resuit of an arrangement or contract between Glyn 
and Kessler, to which Rodriguez was not a party at ail, and in which 
Sgobel was but indirectly interested. Nor did Glyn purchase Rod- 
riguez's draft; he merely advanced the money, not on the draft but 
on the letter of crédit. He did nothing more than Kessler himself 
would hâve donc had he personally had an office in London, and what- 
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ever Glyn did was solely for Kessler's account, and the immédiate légal 
effect of his act was to make Kessler, and no one else, his debtor. 

The acts of parties in interest, when they anticipate no trouble, is 
one of the best criteria for interpreting the contracts they make. To 
Glyn (when he paid out his money) It was a matter of indifférence 
whether the grapes mentioned in the bill of lading spoiled or whether 
they were worth the advance, or whether Sgobel was or was not good 
for the amount of the draft — thèse matters were for Kessler alone; 
it was he who chose to extend crédit on the combined security of the 
marketability of the grapes and the solvency of Sgobel, no one else. If, 
as I think apparent, Glyn neither discounted nor purchased the draft, 
he did not own it when it was delivered to him, and there is nothing in 
the mère fact of Kessler's subséquent failure to confer an owner's title 
upon him. In this view it would hâve made no différence had Glyn 
retained in his possession both the draft and the bills of lading until 
after Kessler assigned ; Glyn would still hâve owned none of thèse doc- 
uments. Whether, in view of Kessler's indebtedness to him, Glyn 
might, by appropriate légal proceedings, hâve recovtped himself out 
of Kessler's property in his hands, upon some theory of lien, need not 
be discussed; it is enough for this litigation that he did not own 
either the draft or the bill of lading, and the doctrine of Muller v. 
Pondir, 55 N. Y. 337, 14 Am. Rep. 259, does not apply. 

This litigation, however, may, I think, properly be decided upon 
another and narrower ground. When Glyn paid Rodriguez certain 
money for Kessler's account and charged up the amount so paid to 
Kessler, he took the bills of lading for the express purpose of for- 
warding the same to Kessler in order that the latter might hâve the 
légal title thereto as collatéral security for what Sgobel owed him, 
which was the same sum (in part) that Kessler owed to Glyn. This 
contractual arrangement was actually carried out, and the moment the 
bills of lading were deposited in the mail, duly directed to Kessler, the 
delivery to the latter was complète and Kessler's title perfect, and what- 
ever enforceable rights Glyn might hâve had while in possession of 
the bills of lading and after Kessler's assignment were wholly extin- 
guished by such delivery. The promised subséquent forwarding of the 
draft was something that Rodriguez might hâve attended to himself, 
and, so far as Glyn was concerned, it was by his own statement a 
purely formai act. The bargain was complète, the contract was ex- 
ecuted, when the bills of lading were received, paid for, and forwarded 
to Kessler. It is of course generally true that as between a draft 
secured by collatéral and the collatéral itself the former is the principal 
obligation, but there is nothing unlavi^ful in the reversai of this situa- 
tion by contract, and that was the case hère. 

The master's report in favor of the trustée in bankruptcy is con- 
firmed, and final order directed in accordance therewith, including the 
recommendations as to costs and disbursements. 
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HOULIHAN V. CORPORATION OF ST. ANTHONY IN NEIW BEDFORD. 

(Circuit Court, D. Massachusetts. October 30, 1908.) 

No. 123. 

REFERENCE (§ 87*)— Refeeence bt Coksent— Rigiits or Pabties. 

A party to an action at law, who bas consented to its référence to an 
auditor "to liear tlie parties, state the tacts, and report the questions of 
law and évidence relating tliereto whieli either party may request," and 
who made no request for findings or rulings at the hearing, is not entitled 
as a matter of right, after the auditor has completed his report and sub- 
mltted it to the parties for suggestions as to minor détails, to make at 
tbat time requests for findings such as to require the auditor to re-ex- 
amine the whole case and prépare a new report. 

[Ed. Note. — For other cases, see Référence, Bec. Dig. § 87.*] 

At L,aw. On motion to recommit case to auditor, 

Williams & Copeland, for plaintiff. 

James E. Cotter, Joseph T. Kenney, and Asa P. French, for de- 
fendant. 

lyOWELL, Circuit Judge. The plaintiff contracted with the de- 
fendant to build a church for it according to certain spécifications and 
upon certain conditions. When the church was partly built, the de- 
fendant alleged a breach of contract by the plaintiff, took the job out 
of his hands, and finished it by another contractor. The plaintiff 
brought an action for breach of the written contract. Among other 
défenses, the défendants set up nonperformance of the contract by the 
plaintiff, and also the architect's décision against the plaintiff, which 
was alleged to be final under the terms of the contract. The défend- 
ant further filed a déclaration in set-off. The case was referred to 
an auditor under the following rule: 

"And now, to wlt. February 12, 1905, by agreeinent of parties, it is or- 
dered by the court th.-it Clarence II. Cooper be and he liereby is appointed au- 
ditor in the above-named action, to hear ttie parties, stat« the facts, and report 
the questions of law and évidence relating thereto which either party inay 
request." 

The auditor heard the évidence and the arguments of counsel. No 
requests for findings or ruHngs were made at the argument. The au- 
ditor prepared a careful and eiaborate report and notified counsel 
when it was finished. A correspondence followed between the auditor 
and counsel, of which I find the fair intent to be this: The auditor 
agreed to submit the report to counsel for examination and for writ- 
ten suggestions or corrections in small matters of détail. This was his. 
meaning, and this was the meaning which the correspondence would 
convey to the ordinary man. The defendant's counsel, however (and 
no bad faith is suggcsted), filed 160 requests to the auditor. The 
auditor refused to consider thèse requests, as beyond the scope of the 
understanding between himself and the defendant's counsel, and he 
filed his report at once. The défendant has moved to recommit, and 
in support of its motion seeks to rely upon the requests above men- 

•For other cases see same topic & § numeke in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes- 
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tioned. The plaintiff objects to this course, contending that the re- 
quests were filed too late. The defendant's 160 requests in efïect ask- 
ed from the auditor a re-examination of the whole case and the prép- 
aration of a report ahnost altogether new. Proper compensation for 
the préparation of this report vvould necessarily be large. 

In deciding wliether the défendant can rely upon its 160 requests, 
as upon an absokite légal right, it must first be observed that the de- 
fendant's course was so unreasonable, so discourteous to the auditor, 
so obstructive of the due course of justice, and so productive of 
imnecessary delay and expense that the considérations must be strong 
indeed to establish the right. The défendant admits that the auditor 
tnight bave filed his report at any time without waiting for the de- 
fendant's requests, and that this filing would bave eut off the defend- 
ant's right to submit requests thereafter. Yet the auditor's delay in 
fîling his report was caused solely by an agreement entered into be- 
tween himself and the défendant. However the defendant's counsel 
may bave understood the meaning of this agreement, it excluded the 
requests subtnitted, and left the case open only for minor suggestions 
of détail. A party to a référence has no right which is so subversive 
of the prompt and economical course of justice as that hère claimed 
by the défendant. 

The défendant is understood to contend that, even if ,it may not 
avail itself of its requests as matter of right, yet it may invoke the 
discrétion of the court to recommit the report for errors therein. In 
order that there may be no failure of substantial justice by reason of 
any misunderstanding between counsel and auditor, the court has ex- 
amined the 17 grounds of recommittal alleged by the défendant. In 
noue of them does it iînd any failure of the auditor which préjudices 
the défendant. Nothing seems now to be open but the defendant's 
objections and exceptions, which are mentioned in the auditor's re- 
port. In some cases the défendant objected to the introduction of 
certain testimony before the auditor, and its objections, duly noted, 
appear in the auditor's repart. As thèse objections were seasonably 
made, the défendant is entitled to rely upon them at the proper time. 
If the court shall be of opinion that the auditor erred in admitting any 
of this testimony, the error can be corrected by proper instructions to 
the jury at the trial. If, on the other hand, the court shall be of opin- 
ion that the auditor excluded any admissible testimony, the défendant 
may bave the benefit of it by introducing it before the jury. 

The motion to recommit is denied. 



AJIEIUCAN TRUST & SAA'INGS BANK v. ZEIGLER COAL CO. 

(Circuit Court, X. 1). Illinois, E. D. Detember 5, 1908!^ 

No. 28,107. 

Courts (§ Ji-'u*) — Fedkkal Cotirts— Costs ox Api>kal— Execution. 

To iiutliorize a Circuit Court to issue exécution for costs awarded hy 
the Circuit Court of Apiicals on a writ of error, the mandate from the 
latter court shoulrt coutaiu a spécial ]irovisit)n directlng the sanie, as 

•For other cases see same topic & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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required by Rev. St. § 701 (U. S. Comp. St. 1901, p. 571), relating to the 
Suprême Court, made applicable to the Circuit Court of Appeals by Act 
March 3, 1891, c. 517, § 11, 26 Stat. 829 (U. S. Comp. St. 1901, p. 552). 
{Ed. Note.— For otber cases, see Courts, Cent. Dlg. § 938 ; Dec. Dig. § 357.*] 

On Motion to Set Off Executions Against Each Other. 

Charles E. Pope, for trustée. 

Henry R. Platt, for Zeigler Coal Co. 

SANBORN, District Judge. Motion to set off exécutions against 
each other. Execution was issued in this case on a mandate of the 
Circuit Court of Appeals reversing the judgment, with costs, and re- 
manding the case for further proceedings. Execution was also is- 
sued in another case between the same parties, and a motion is made 
to set off thèse two exécutions against each other. On the hearing 
it was suggested that the exécution in this case issued on the mandate 
was unauthorized and should be quashed. An order having been 
entered quashing the exécution in the other case, the only question 
remaining is whether the exécution in this case was proper. 

On reversing the judgment in the appellate court, the costs of the 
writ of error were awarded against the défendant, and the usual 
mandate was sent down under rule 31 (79 C. C. A. cxxxiii, 150 Fed. 
cxxxiii), inserting the amount of costs in the mandate, with the bill 
thereof ; but no spécial direction is contained in the mandate directing 
the derk to issue exécution for such costs. It is provided by section 
701 of the Revised Statutes (U. S. Comp. St. 1901, p. 571) that the 
Suprême Court shall not issue exécution in cases remove-d to it from 
lower courts, but shall send a spécial mandate to the inferior court to 
award exécution thereupon. This provision is made applicable to the 
Circuit Court of Appeals by the eleventh section of the act of 1891 
(Act March 3, 1891, c. 617, 26 Stat. 829 [U. S. Comp. St. 1901, p. 
552]). Whitworth v. U. S-, 114 Fed. 302, 52 C. C A. 214. The rules 
of the Suprême Court and Circuit Courts of Appeal provide that, when 
costs are allowed, the clerk shall insert the amount in the mandate, with 
the bill of items annexed. Rule 24, Suprême Court Rules (3 Sup. 
Ct. xiii); rule 31, Court of Appeals Rules (79 C. C. A. cxxxiii, 150 
Fed. cxxxiii). 

The mandate in this case does not contain any spécial provision di- 
recting the Circuit Court to award exécution. The only authority 
for issuing exécution is the insertion of the costs in the mandate by 
the clerk of the Court of Appeals. It would seem clear that the stat- 
utory authority giving the Court of Appeals power to send a spécial 
mandate to the Circuit Court to award exécution for the costs has 
not been met by the mandate in this case, which merely shows the 
amount of costs and the items thereof. Something more than that 
would seem to be necessary to authorize exécution. The présent form 
of mandate from the Suprême Court, bôth on affirmance and reversai, 
contains a judgment for costs in that court, and directs exécution 
therefor. The mandate of the Circuit Covirt of Appeals of this cir- 
cuit, on the other hand, adjudges affîrmance or reversai, with costs, 

•For other cases see same topic & § numbek In Dec. & Am.'Digs. 1907 to date, & Rep'r Indexes 
165 F.— 33 
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and that the cause be femanded to the court below, without any di- 
rection for exécution. 

The exécution will therefore be quashed. 



THE ARIES. 

THE VALENTINB. 

(District Court, S. D. New York. November 16, 190S.) 

Collision (§ 95*) — Schooneb and Tow of Tug— Botii Vessels in Fault. 

A tug whleh was proceeding on a sdutlieasterly courge in Long Island 
Sound at night against a strong flood tlde witb a tow of flve barges 
strung ont to nearly a mile in length held in fault for unnecessarily 
having so long a tow across the usual course of other vessels and nearly 
stationary, and liable for a collision between one of her barges and a 
schooner passlng westward: The schooner also held in fault for négli- 
gent navigation in not avoiding the barge, it appearing by a prépondérance 
of the évidence tbat the latter was carrying proper liglits. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 200-202; 
Dec. Dig. § 95.*] 

In Admiralty. Suit for collision. 

Libel by the owner of the schooner Julia Davis to recover damages for a 
collision between the schooner and the barge Valentine, in tow of the tug 
Arles, about 7 p. m. on January 2. 1008, half a mile south of Race Rock, in 
Long Island Sound. The Arles, bound east, had a tow of flve barges on 
hawsers, one behind the other, the Valentine being the fourth barge. The 
steamtug Vigilant, with a tow of four barges, also on hawsers, was about 
a quarter of a mile away on the port side of the Arles, and a little astern 
of her, heading in the same direction. The flrst three barges in tow of the 
Arles had masts and sails, and carried colored side lights, and the last two 
barges carried a wbite light forward and aft. The barges in tow of the 
Vigilant ail carried a white light forward and aft. ïlie schooner Julia 
Davis, heading in the opposite direction, passed between the two tows, and 
came in collision with the barge Valentine. 

Wheeler, Cortis & Haight (Charles S. Haight, of counsel), for li- 
belant. 

Carpenter, Park & Symmers (Samuel Park, of counsel), for claimant. 

HOIyT, District Judge (after stating the facts as above). The évi- 
dence that the proper lights were set and burning on the barge Valen- 
tine, with which the schooner Davis collided, seems to me to largely 
preponderate. Even if I, could accept the évidence of the men on 
the schooner in respect to the lights on the Valentine, there is no 
substantial déniai that there were proper lights on the Bristol, the 
following barge, and I do not see any explanation of the fact that 
the schooner continued to hold her course, instead of luffing, except 
either that they saw the lights on the Valentine and Bristol, and thought 
that they were a part of the' Vigilant's tow, or else hastily assumed 
that the three vessels in tow carrying red lights constituted the whole 
of the tow, and were not keeping an adéquate lookout. The schooner 
technically, of course, had the right of way, but that fact did not ex- 

•For other cases see same topic & i numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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empt her from the duty of taking ail proper steps to avoid collision. 
She knew that the tide was strong flood, and that the tugs, with their 
heavy tows, could make but slow progress against it. She could see 
by their lights that they were on a southeasterly course, and it seems 
to me rash to hâve pursued a due west course, after she had entered 
the lane between the two tows, until she was sure that she had passed 
beyond the last barge in tow of the Aries. Having been compelled by 
the évidence to reach the conclusion that the lights on the Valentine 
were burning and were visible, I cannot avoid the conclusion that the 
schooner was in fault. 

On the other hand, I cannot avoid the conclusion that the Aries was 
in fault for having so long a tow. The length of the tow, according 
to the lowest estimate of any witness, was more than 4,200 feet, and 
according to some of the witnesses was more than 4,800 feet. Hère 
were two tugs coming through the Race side by side, with the flood 
tide so strong that they were almost stationary, with tows nearly a 
mile long stretching out behind them right across the course. There 
is no necessity for tows of such length. They are a constant menace 
to navigation. The gênerai rule is, of course, that a steam vessel shall 
keep out of the way of a sailing vessel, and that a tug and tow con- 
stitute one steam vessel. But when a tow is made up as the Aries' 
tow was, and is proceeding against a strong tide, it is almost station- 
ary, and is substantially incapable of maneuvering so as to avoid a 
sailing vessel, and it itself constitutes an unnecessarily difïîcult obstacle 
in a sailing vessel's course. 

My conclusion is that the damages should be divided in this case 
between the schooner and the tug Aries. 



In re SQUIER. 

(District Caurt, B. D. New York. November 28, 1908.) 

Bankbuptcy (§ 155*) — Jubisdiction of Courts— Adverse Claim to Pbop- 

EETT. 

A custodian of securities deposited by a banl^rupt to secure tbe release 
of an attachment on the property of a third person, under an agreement 
with the attaehing plaintilï that they should be held to await tbe outcome 
of the action, is an adverse claimant in possession, and cannot be com- 
pelled to submit his rights to the summary décision of a court of banlc- 
ruptcy. 
[Ed. Note. — For other cases, see Banljruptcy, Dec. Dig. § 155.* 
Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 0. 0. A. 313.] 

In Bankruptcy. 

James, Schell & Elkus (Abram I. Elkus, of counsel), for receiver. 

Alexander & Ash (Mark Ash and William Ash, of counsel), for Fer- 
dinand Gutmann & Co. 

Rollins & Rollins (Frank A. Gaynor and Alfred A. Wheat, of coun- 
sel), for Windsor Trust Co. 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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CHATFIELD, District Judge. This is an application on the part 
oi the receiver in bankruptcy to compel the Windsor Trust Company 
to turn over to the receiver in bankruptcy certain certificates for 150 
shares of stock in the Queens County Trust Company, and for an 
adjudication that Ferdinand Gutmann & Co. hâve no claim to said 
shares of stock. The situation has arisen in the following way : 

Frank Squier was thrown into bankruptcy on February 21, 1908, 
by the fihng of an involuntary pétition in this court. Upon November 
21, 1907, Squier had made an agreement with the Windsor Trust Com- 
pany and with Ferdinand Gutmann & Co., under which agreement 
Squier deposited the certificates for the 150 shares of stock with the 
Windsor Trust Company, to be held to await the outcome of two suits 
brought by the said Ferdinand Gutmann & Co. against another cor- 
poration and two individuals, one of whom, Mr. WilHam M. McCord, 
filed a voluntary pétition in bankruptcy in the United States District 
Court for the Southern District of New York upon the 14th day of 
December, 1907. It appears that in the two actions mentioned attach- 
ments had been obtained and levied on the property of McCord on the 
I4th day of November, 1907, a few days before Mr. Squier made the 
agreement in question, and it appears from the record that Squier was 
désirons of becoming surety for the release of thèse attachments ; that, 
instead of quahfying in the usual way, he, although a third party, de- 
posited thèse certificates of stock under agreement, and that the at- 
tachments were vacated and the property taken under attachment re- 
leased. Both the Windsor Trust Company and Ferdinand Gutmann 
& Co. hâve appeared upon this motion, and hâve objected to the juris- 
diction of this court, and contend that a question of title is involved 
which cannot be disposed of summarily ; while the receiver insists that 
the property pledged or deposited was that of the bankrupt, over which 
this court has complète jurisdiction, and that title did not pass by the 
agreement in question, a copy of which is submitted. The Windsor 
Trust Company and Ferdinand Gutmann & Co. further contend that 
they hâve the right to follow the security by means of which property 
under attachment is released, even though the attachment itseîf be 
vacated by bankruptcy, and the claim under which the process of at- 
tachment was obtained be included in the schedules of the bankrupt 
as a debt from which he would be released by a discharge in bank- 
ruptcy. 

The récent case of King v. Will J. Block Amusement Company, 126 
App. Div. 48, 111 N. Y. Supp. 102 (affirmed by the New York Court 
of Appeals upon the 20th day of October, 1908, and as yet not official- 
ly reported) 86 N. E. 1126, and the case of Klipstein & Co. v. Allen- 
Miles Company, 136 Fed. 385, 69 C. C. A. 229, may be in-conflict. The 
ultimate détermination of the question by the Suprême Court of the 
United States may be necessary, but with that we hâve nothing to do. 
The sole question hère is whether the property sought by the receiver 
is in the possession of a third party, under a claim of title, as to which 
the bankruptcy court has no more jurisdiction than the District Court 
of the United States would hâve over the action if bankruptcy had not 
intervened, except that temporarily this court has the powei to prevent 
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further transfer of thèse funds and their possible transmission into 
the hands of innocent parties. This power is vested in the court, in- 
asmuch as irréparable injury might otherwise be inflicted, and inas- 
much as the estate of the bankrupt has a right to proceed, within a 
reasonable time, to act upon its alleged rights in a court having plenary 
jurisdiction. 

It is not a question vvhether this court thinks that the attachment 
could be vacated, or that the security for the release of the attached 
goods would also be vacated, but rather whether this court finds the 
third party in possession, holding by a claim of title. This the Windsor 
Trust Company certainly does, and the case would seem to be similar 
to that of In re Mayer, 157 Fed. 836, 85 C. C. A. 200, and In re Bailey 
(D. C.) 15G Fed. 091, no clément of fraud, upon which the transac- 
tion could be avoided, appearing on the présent record. 

In so far, however, as the présent restraining order has interfered 
with the prosecution of the suits in the state courts, the restraining or- 
der will- be continued for a sufficient time to allow the trustée to in- 
stitute an action for recovery of the stock, if he is advised so to do, 
and to apply therein for the necessary stay pending the resuit of such 
litigation. 



In re XEW EXGLAND BREEDERS' CLUB. 

(District Court, D. New Ilampsliire. Septeiulier 22, 1!)0S.) 

No. 1,2.5:5. 

Banketjptcy (§ 72*) — Peoceedinos Aoaikst Cori'oraiions^.Tukisdiction of 
Court. 

Wiiere a corporation, at tlie time it was ad.iuclieated a bankrupt, 
was not and liad never lieen princi])a]!y en;.;aKed in an,v l)usiness wliicli, 
under tlie statute, reudorcd il sulyect to sucli ad.iudication, tlie court 
was wliolly witliout ,jurisdicti(n) to niake tlie sanie ; and sucli laclî of 
.lurisdidion cannot be cured li.v- ]aclies, waivcr, or estoi)i)c>l, but the 
proceedings nuist be disniissed. 

|.Ed. Note. — For other cases, see Banliraplcy. Dec. Dig. § 72.* 
Wliat persons are sulgect to banliruj)icy law, see note to Mattoon Nat. 
Banlv V. First Nat. Banl;, 42 C C. A. 4.J 

In Bankruptcy. On report of spécial master. 

Henry F. HoIHs, for trustée. 

Taggart, Tuttle, Burroughs & Wyman, for Ilub Construction Co. 

ALDRICH, District Judge. I hold the impression that the facts 
found by the master, that the ]3reeders' Club, at the time of the ad- 
judication, was not principally engaged in trading or mercantile pur- 
suits, and that it was never to any extent engaged in such pursuits, 
ijresent a situation of absolute lack of jurisdiction, and that such lack 
of jurisdiction cannot be cured by lâches, waiver, or estoppel, even as 
against a petitioner who has no interest in raising the juri,sdictional 
question. I therefore do not pass upon either the questions of fact 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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involved in the daim of waiver, estoppel, or lâches, nor upon the ques- 
tion of the légal or équitable interest of the Hub Construction Com- 
pany. 

The proceedings are dismissed. The trustée in bankruptcy ex- 
cepts, and the exécution of this order is stayed pending review. 



CONTRA COSTA WATER CO. v. CITY OF OAKLAND et aL 
(Circuit Coiirt, N. D. Californla. June 29, 1004.) 

1. JuDQMENT (§ 663*)— Jtjdgments Opeeative as Bar— Effeot of Appeai,. 

Under the ruie of décision In California binding on the fédéral courts, 
the perfecting of an appeal from a .iudgment suspends such judgment for 
ail purposes, and deprives it of its effect as an estoppel. 

[Ed. Note. — For other cases, see Judgment, C«nt. Dig. § 1174 ; Dec. Dig. 
I 603.*] 

2. JUnOMENT (§ 82S*) — POBEIGN JUDGMENTS — EFFECT OF JUDGMENT OF StATE 

Court in Fédéral Court. 
On an application for a preliminary Injunctlon a judgment between the 

parties rendered by a state court, although not an estoppel, may properly be 

given considération as to pertinent matters whlch were therein determined. 
[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 828.* 
Concluslveness as between fédéral and state courts, see notes to 21 C. C. 

A. 478 ; 49 C. C. A. 468.] 

8. Waters and Wateb Courses (§ 203*) — Wateb Companies — Oedinances 
FixiNG Rates— Reasonableness of Rates. 

A water comimny is entitled to receive from rates collected an Income 
which will enable It to pay its actual operating expenses, Interest on its 
bonded or other indebtedness so far as that Indebtedness represents money 
properly expended In or upon Its property, and to pay a reasonable divi- 
dend on its capital stock so far as the stock represents money actually re- 
ceived and so invested, and in addition thereto a sum sufficient to cover 
the annual dépréciation of its plant. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. § 
203.*] 

4. iNJUNCTioN (§ 137*)— Preliminary Injunction — Questions Consideeed on 
Application. 

It is a settled rule for the giildance of the discrétion of courts on applica- 
tions for preliminary injunctions to look to the balance of Inj'ury and in- 
convenience, and to eonsider whether a greater injury will be doue by 
granting than by refusing an Injunction. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 307; Dec. Dig. § 
137.»] 
6. Waters and Wateb Courses (§ 203*) — Injunction— Régulation of Rates. 

A water Company suppl,ylng water to the city of Oakland, Cal., heîd en- 
titîed to a preliminary Injunction to restrain the enforcement of a resolu- 
tion of the City councll fixing water rates, on giving a bond to protect con- 
sumers, It appearing from the showlng made that It could not under sueh 
rates earn a net Income equal to 5 per cent, on the value of Its property 
employed In the service. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 203.*] 

In Equity. On motion for preliminary injunction. 



•For other caae» see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Francis J. Heney, Garret W. McEnerney, and John Garber, for 
complainant. 

J. E. McElroy, R. M. Fitzgerald, and Wm. R. Davis, for défendants. 

GILBERT, Circuit Judge. This is an application for an injunction 
pendante lite made by the Contra Costa Water Company, a corpora- 
tion of the state of California formed for the purpose of furnishing 
water to the city of Oakland and adjacent cities. 

The bill allèges in substance that the complainant for many years 
past has been and is now supplying nearly ail the fresh water con- 
sumed by the city of Oakland and its inhabitants. That, in order to 
carry out the purposes of its incorporation, the complainant has ac- 
quired réservoir sites, buildings, and réservoirs, obtained riparian and 
other rights and properties necessary to secure the ownership of water 
caught and impounded in its réservoirs, and has purchased water 
rights and large tracts of land for the purpose of obtaining an adéquate 
supply of pure, fresh water and preserving the same, as well as other 
properties necessary and essential in the conduct of its business, the 
value of ail of said properties being in excess of $8,500,000. That said 
properties consist of the following : (1) Lake Chabot, having a storage 
capacity of 5,070,000,000 gallons, a yielding capacity of 8,000,000 gal- 
lons per day, and a large drainage area, of which the complainant owns 
5,550 acres, said lake being constructed by means of an earthen dam 
127 feet high above the bed of the original stream; (3) a System of 
artesian wells near Alvarado, located on a tract of 377.54 acres, hav- 
ing a yielding capacity under natural fîow of 5,000,000 gallons per 
day; (3) I^ake Temescal, having a storage capacity of 250,000,000 gal- 
lons and a yielding capacity of 340,000 gallons per day, said réservoir 
being created by the construction of an earthen dam over 100 feet in 
height; (4) water rights on Sausal creek, enabling the complainant to 
utilize water to the extent of 400,000 gallons per day ; (5) a System of 
tunnels in the Piedmont Hills, yielding 117,000 gallons of water per 
day. That, in connection with said sources of supply, the company 
owns and opérâtes a distributing plant, consisting of 430 miles of pipe 
line, 4,000 meters, ail necessary stop gâtes, fixtures, devices, etc., and 
has within the city of Oakland 16,000 services and 515 hydrants, also 
11 storage and distributing réservoirs in addition to the îakes, having 
a joint storage capacity of 18,000,000 gallons, two mechanical filtrating 
and straining plants, one each at Lake Chabot and Temescal, four com- 
plète pumping plants with an average capacity of 18,000,000 gallons 
per day, large quantities of material, and supplies of ail descriptions, 
a complète equipment of tools and appliances. That, in addition to 
thèse, the complainant owns various described tracts of real estate with- 
in the city of Oakland and elsewhere, as well as an established business 
and ail requisite franchise for the conduct of its business of collecting 
and dispensing water, its said franchise being assessed at the présent 
time at the value of $1,000,000. That during the year ending June 
30, 1905, the operating expenses of the complainant actually and nec- 
essarily incurred in operating its works for the purpose of carrying wa- 
ter to the city of Oakland and its inhabitants will amount to the sum 
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of at least $113,005. That during said year the complainant will be 
compelled to pay at least the sum of $128,887 taxes levied upon its 
property for that year. That, in addition to supplying said city of Oak- 
land and its inhabitants, the complainant now supplies water to the 
towns of San Leandro and Emeryville and the inhabitants thereof, 
and to the inhabitants of a portion of the city of Berkeley, and also 
supplies water for certain purposes to the county of Alameda. That 
the total revenue which the complainant will dérive f rom thèse sources 
will not exceed the sum of $401,800. That in order to dérive a just 
income from the water supplied to the city of Oakland and its inhabi- 
tants to pay for necessary additions to its plant, its operating expcnses. 
and taxes upon its property, and to pay 7 per cent, upon the présent 
value of its plant, it is entitled to hâve the rates for the water so fur- 
nished so fixed that the gross income therefrom will amount to $850,- 

000. That in addition thereto the complainant is entitled to an annual 
sum for dépréciation of its plant, amounting to at least $82,000. That 
in January, 1904, the complainant furnished the council of the city of 
Oakland, in compliance with the law, a detailed statement showing the 
name of each water rate payer, his or her place of résidence, the 
amount paid for water by each, during the year preceding, also show- 
ing ail revenues derived from ail sources during the said year, and an 
itemized statement of its expenditures for supplying water during said 
time. That from said statement it appeared, and such is the fact, that 
the receipts and expenditures so made by complainant during said time 
were as follows: Receipts from water rates, $-546,181; from other 
sources, $27,401— making a total of $573,582. That on May 31, 1904, 
the council of the city of Oakland passed a resolution purporting to 
fix a maximum rate to be charged by the complainant for furnishing 
water to the city and its inhabitants for the fiscal year beginning July 

1, 1904. That the said rates were fixed arbitrarily and without any 
considération or regard to the right of the complainant to a reasonable 
compensation or to a reasonable income or any income upon its in" 
vestments, and without considération of the value of complainant's 
Works or property or its operating expenses or its taxes, or the right 
of its stockholders to reasonable dividends upon the stock. That in 
the passage of such resolution the said council, through a majority of 
its members, declared that no considération had been given to a large 
and important and material part of the property and plant of the 
complainant, used and necessary to be used for the purpose of supply- 
ing the city of Oakland and its inhabitants with fresh water, and no 
considération whatever was given to the expense of operating the same 
or the taxes required to be paid thereon. That a fair return and rate 
of interest upon the présent value of the complainant's property, which 
exceeds the sum of $8,500,000 for water to be supplied to the city of 
Oakland and its inhabitants for the fiscal year beginning July Ist, 
and a just and reasonable rate therefor is 7 per cent, of said sum of 
$8,500,000 over and above operating expenses and taxes, and over and 
above and in addition to at least 2 per cent, upon the value of that 
portion of said property which falls within the définition of perishable 
structures, to wit, $4,500,000. That according to the complainant's 
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best information and belief the taxes whicli will be levied upon its 
property so used by it in supplying said city of Oakland and its in- 
habitants with water will exceed the sum of $128,08(5.96, which is the 
amount of state, city, and county taxes which were levied upon said 
property for the year 1903. That the rates purporting to be fîxed by 
said resolution are unjust, unreasonable and unconstitutional, oppres- 
sive and confiscatory. That if said resolution is enforced the com- 
plainant's gross income for the fiscal year beginning July 1, 1904, after 
deducting the operating expenses and taxes, will be wholly inadéquate 
to pay a reasonable income or interest upon the actual présent value 
of the property of the complainant in actual use in supplying water 
to said city and its inhabitants, or any greater income or interest there- 
on than about the rate of 2'A per cent, per annum. That no allow- 
ance or value was ever made by said council for the franchise of com- 
plainant, although the same is assessed by said city of Oakland at the 
value of $1,000,000, and taxes are collected by said city froni the com- 
plainant on that value. That said council bas refused to value the 
established and going business of the complainant at any sum, al- 
though such value exceeds the sum of $1,000,000. That the fair and 
reasonable value of the service to be rendered by the complainant to 
the city of Oakland and its inhabitants in supplying them water dur- 
ing the year beginning July 1, 190-1, is $.595,000, exclusive of taxes, 
operating expenses, and a proper allowance for dépréciation of the 
complainant's plant, resulting from its use. That the complainant is 
ready and able to supply to said city and its inhabitants at the présent 
time 15,000,000 gallons per day of pure fresh water, but that the quan- 
tity of water which is necessary to meet the reasonable requirements 
of said city and its inhabitants at the présent time does not exceed 
an average of 10,000,000 gallons per day. 

The bill further allèges that on May 28, 1901, a judgment was ren- 
dered in the superior court for the county of Alameda, state of Cali- 
fornia, in a suit brought by the complainant against the city of Oak- 
land, the covmcil thereof and its members, to set aside an ordinance 
passed by said council on March 2G, 1900, establishing water rates 
for the year beginning July 1, 1900, which judgment was rendered in 
favor of the plaintifï therein and against ail the défendants. That 
said court was occupied for a period of seven months in taking testi- 
mony upon the issues involved in said suit, and in the judgment it was 
found, adjudged, and decreed, among othçr things, that at the date of 
the commencement of that suit in May, 1900, the value of the prop- 
erty of the complainant, used and necessary to supply the city of 
Oakland and its inhabitants with water, was then of the value of 
$7,000,000. That in said judgment it was further determined, and so 
stipulated and agreed by and between the parties thereto, that at least 
seven-eighths of the operating expenses of said complainant were in- 
curred in operating its works and carrying on its business of furnish- 
ing water to the city of Oakland and its inhabitants, and that its total 
revenue during the year ending June ,30, 1901, from its consumers of 
water, other than said city of Oakland and its inhabitants, would not 
exceed the sum of $51,760. That by its said judgment said superior 
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court further found and adjudged that a fair return and rate of in- 
terest upon the value of the complainant's property was 7 per cent, 
of $7,000,000 over and above the operating expenses and taxes men- 
tioned in said decree, and that the complainant was entitled to receive 
for the water to be suppHed by it to the city of Oakland and its in- 
habitants during the year beginning July 1, 1900, at least 7 per cent, 
upon $7,000,000 over and above its operating and other expenses, 
including the maintenance of its plant and the taxes upon its property, 
less the income derived by it from the other sources therein mention- 
ed, and found as aforesaid to be the sum of $51,750. That after the 
rendition of said decree, to wit, on June 28, 1901, the council of said 
city of Oakland adopted rates for the year commencing July 1, 1901, 
which were estimated at that time to yield a gross revenue of $540,000, 
which was less by $113,000 than the amount to which the complain- 
ant was entitled to receive under the terms and provisions of said 
judgment and decree. That the complainant offered to accept said 
rates with the understanding that, in considération thereof, said rates 
should remain undisturbed until such time as the growth of the 
said city of Oakland would increase its revenues to such sum as it 
would be entitled to receive under said judgment and decree. That 
said rates were again adopted by ordinance and resolution passed by 
the council of said city of Oakland in fixing rates for the year com- 
mencing July 1, 1903, and were again adopted in fixing the rates for 
the year commencing July 1, 1903. That said rates so fixed never 
hâve yielded revenues equal to the amount to which thé complainant 
was entitled under the provisions and terms of said judgment and 
decree. 

The bill further allèges that the capital stock of the complainant is 
67,036 shares, of the par value of $100 each. That from July 1, 1899, 
to December 1, 1903, the market value of said shares ranged from 
$73.25 to $70, and that the highest price at which it sold during said 
period was $83 and the lowest was $63, and that the average price 
was about $75 per share. 

The bill allèges that during the year 1903 certain politicians com- 
menced an agitation among the inhabitants of the city of Oakland 
in favor of municipal ownership of waterworks, and misrepresented 
to the citizens thereof the true and actual value of the complainant's 
property, and the présent mayor and the members of the council of 
said city did pledge themselves before élection to the voters of said 
city to reduce the rates chargeable by the complainant for its water 
for the fiscal year commencing July 1, 1904, ail of which was donc to 
the end that said city of Oakland might purchase and acquire the 
complainant's property at a price far below its real and true value. 
That, by reason of said threats and said actions of the défendants, the 
market value of the complainant's capital stock did, in the month of 
April, 1904, decrease and fall to the sum of $35 per share, and that 
the highest price at which such stock has been sold during the months 
of' April and May, 1904, is $37.75 per share, and that the highest price 
at which it has sold in the market since the élection of the présent 1 
council of the city of Oakland is $40 per share. That the population' 
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of the city of Oakland, which in 1900 was 66,900, has increased; that 
in the year 1903 it was about 84,000; that at the présent time it is 
between 85,000 and 90,000; that during the year 1900 the number of 
services by said complainant of water in said city of Oakland increased 
483; in the year 1901, 590, in the year 1902, 629, and in the year 
1903, 1,004. 

The answer of the city of Oakland dénies that the value of the com- 
plainant's properties is more than $4,000,000, and dénies, that its 
operating expenses in furnishing the city of Oakland and its inhabit- 
ants with water will be more than $110,000. It dénies that the taxes 
will be more than $50,795.32. It allèges on information and belief 
that from ail sources the complainant can dérive an income of at least 
$790,897.93, as appears from its sworn statement filed with the city 
côuncil of Oakland. It dénies that the complainant is entitled to an 
income upon its property greater than 3 per cent, upon the présent 
value thereof, and dénies that it is entitled to a gross income for 
water supplied to Oakland and its inhabitants during the year begin- 
ning July 1, 1904, of more than $400,000. It allèges that said côun- 
cil, in fixing the rates to be paid complainant for the year beginning 
July 1, 1904, so fixed the same that the complainant would dérive 6 
per cent, net upon the sum of $4,700,000, which was far more than 
the actual value of the property used by the complainant in supplying 
the city of Oakland and its inhabitants. It dénies that the rates fixed 
by the resolution of May 31, 1904, were fixed arbitrarily or without 
due regard to the right of the complainant to a reasonabîe compensa- 
tion. It allèges that such rates were fixed with fuU considération and 
regard for the value o£ the complainant's works and property, its 
operating expenses and its taxes, and the right of its stockholders to 
reasonabîe dividends upon their stock, and with fuU référence to and 
considération of the actual costs of supplying said water. It allèges 
that the judgment rendered in the superior court of Alameda county 
has no force or efïect, for the reason that the défendants therein duly 
appealed therefrom to the Suprême Court of the state of California, 
and said appeal is now pending and undetermined. It dénies that a 
reasonabîe rate of interest upon the value of the complainant's prop- 
erty used in supplying water to the city of Oakland and its inhabit- 
ants during the year beginning July 1, 1904, is 7 per cent., or any 
more than 4 per cent., over and above operating expenses and taxes. 
It allèges that the rate fixed by the resolution of May 31, 1904, allows 
more than a reasonabîe rate of interest to the complainant on the 
value of its property used in supplying said city and its inhabitants 
with water, and that it allows the rate of 6 per cent, above ail ex- 
penses, taxes, and repairs. It dénies that the complainant is entitled 
to receive for water which will be supplied to the city of Oakland and 
its inhabitants during the year commencing July 1, 1904, $850,000, 
or any sum in excess of $418,229.42. It dénies that since May, 1900, 
the dépréciation from wear and use on property of the complainant 
does not exceed 1 per cent, of their aggregate value, and allèges that 
there has been a large dépréciation in value, especially in the distribu- 
tive System, on account of decay of pipes and other structures; that 
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since May, 1900, the cofiiplainant has not kept its plant in good con- 
dition and repair, and has allowed it to deteriorate, and such deterio- 
ation amounts to more than 10 per cent, of the vahie of said property. 
It admits that in fixing the vakiation of the complainant's property 
the council did not take into considération as an élément of value the 
"going business" of complainant, and allèges that the actual cash value 
of ail the complainant's property used in supplying the city of Oakland 
does not exceed $3,500,000, but that the said council in estimating the 
value thereof, for rate fixing purposes for the year beginning July 1, 
1904, fixed the same at $4,700,000 so as.to cover ail possible contin- 
gencies and do ample justice to the complainant. It dénies that the 
fair and reasonable value of the services of the complainant to be 
rendered to the city of Oakland and its inhabitants during the year 
beginning July 1, 1904, will be $395,000, exclusive of taxes, operating 
expenses, and proper allowance for the dépréciation of the plant from 
natural causes, and allèges that the fair value thereof will not exceed 
$282,000, exclusive of taxes, operating expenses, etc. It dénies that 
the complainant has the capacity during the average year to supply the 
city of Oakland and its inhabitants with more than 10,000,000 gallons 
per day, and allèges that its supply is insufficient for the présent needs 
of the city during seasons of drought. It dénies that the allégations 
of the bill in regard to the political agitation therein averred are true, 
and dénies that the présent mayor or the members of the council, or 
any of them, pledged themselves before élection, or at ail, to reduce 
the rates chargeable for complainant's water, but allèges that the reso- 
lution was adopted after full and fair considération, and solely for the 
purpose of establishing a fair and just rate to be paid to the complain- 
ant for supplying water to the city of Oakland and its inhabitants. 

The complainant introduced the affidavit of Arthur L. Adams, a civil 
engineer of expérience, who stated that he had carefully examined the 
properties of the complainant ; that Lake Chabot had a storage capac- 
ity of 5,500,000,000 gallons, yielding 8,000,000 gallons daily; that the 
total value of the complainant's properties was $7,034,564, in which 
he included $500,000 for going business ; that its franchise was worth 
$1,000,000, which was not included in bis estimate, and that seven- 
eighths of the income of the property should be paid by the city of 
Oakland and its inhabitants ; that the cost of substituted supply to the 
city of Oakland with a capacity of 11,350,000 gallons would be $539,- 
000 per million gallons of daily supply; that, estimating the said sup- 
ply of water to the Oakland division at $529,000 per million gallons 
of daily supply, the total annual supply would be of the value of $7,- 
274,000. The affidavit of L. J. Le Conte, United States Assistant 
Engineer, contained an appraisement made by him in 188(1 as an em- 
ployé- of the city, in which he estimated the total probable cost at 
that time of the structural works of the complainant was $3,G40,872, 
which estimate did not include real estate, water rights, rights of way, 
etc. Affiant stated that the estimated total cost of the complainant's 
works is $6,456,336.62. This estimate did not include real estate, 
water rights, rights of way, going business, or franchises. The af- 
fidavit of Jas. D. Schuyler, a civil engineer of expérience, stated that 
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he testified as an expert witness in the suit in the superior court of 
Alameda county on behalf of the complainant ; that in the year 1886 
he examined and appraised the properties of the complainant, which 
appraisement was adopted by the council at that time in fixing the 
water rates ; that in 1900 he carefuUy examined the properties con- 
stituting the Oakiand division of the complainant, and found the total 
value of complainant's properties to be $7,637,329, in which total he 
included $500,000, value of going business ; that in his opinion the 
values then found are true and correct ; that the présent market value 
of said properties constituting the Oakiand division of the complain- 
ant and necessary and used in supplying water exceeds the total esti- 
mated valuation above stated. 

The complainant presented a statement of the assessment for state 
and county taxes made for the years 1903-04, the total of which is 
$4,327,435, and introduced affidavits of bankers and brokers to show 
the prevailing rate of interest on money invested in large amounts in 
corporations and established quasi public corporations. Some of thèse 
afhants deposed that money could not be had for such investment at 
less than from 7 to 10 per cent. ; the majority were of the opinion that 
not less than 7 per cent, was reasonable. and that at a lower rate money 
could not be obtained. The affidavit of William J. Dingee, président of 
the complainant, stated that the existing bonded indebtedness of the 
complainant was $4,600,000, of which sum $3,500,000 is an indebted- 
ness, the entire proceeds of which were expended upon the properties 
of the corporation which arc used and are necessary in conducting the 
business of said company in supplying water to the Oakiand division : 
that ail of said indebtedness bears interest at the rate of 5 per cent, 
per annum; that on May 31, 1904, the complainant ovved. in addition 
to said bonded indebteclness, unsecured debts for improvements on 
its works and System used in supplying the Oakiand division with 
water amounting to more than $500,000, which bears interest at G 
per cent, per annum, ail of which is still owing; that an effort had 
been made to raise $1,000,000 on additional bonds prior to the élec- 
tion of the présent mayor and council of said city, but by reason of the 
acts and déclarations of said officers the complainant has been unable 
to place said bonds. 

The affidavit of Edward McGary, secretary of the complainant, 
stated that on May 31, 1904, the total number of active services to 
dwelling houses and places of business in Oakiand was 15,326 ; that 
more than 50 per cent, the ratepayers of which are tenants, who fre- 
quently move, and who apparently bave no property over and above 
the exemptions to which they are entitled by lavi'; that if the resolu- 
tion fixing the rates for the fiscal year commencing July 1, 1904, shall 
in this suit ultimately be declared nuU and void, the complainant will 
lose the amount by which the rates are reduced as to that class of 
ratepayers, vmless the enforcement of the resolution' is in the meantime 
restrained, and that as to the remainder of the ratepayers, in order 
to recover the différence between the amount payable under the new 
rates and the amount receivable under the old, it will be necessary for 
the complainant to bring more than 5,000 suits for small amounts and 
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at great expense; that the number of ratepayers within the city who 
pay $1 or less per month for water under the former rates is 1,532, 
and that the total différence between the old rates and the new as to 
each of said consumers would be from $1.80 to $3.60 per year, and 
that a separate lawsuit would be necessary to collect each of thèse 
amounts; that the number of ratepayers who pay from $1.05 to $1.50 
per month is 2,294; that as to each of said consumers the différence 
would be from $3.60 to $5.40 per year; that the number of consumers 
who pay from $1.50 to $2.00 per month is 3,910, and the différence 
between the old rates and the new as to such consumers would be 
from $5.40 to $7.20 per year; that the number of consumers who pay 
from $2 to $2.50 per month is 2,381, and the différence between the 
ol'î rates and the new as to said consumers would be from $7.20 to 
$9.00 per year; that the number of consumers in which the rate ex- 
ceeds $2.50 per month is 4,719 ; that the rates that hâve been estab- 
lished by the resolution which is complained of is a réduction of the 
former rates by about 30 per cent. ; that from July 15, 1901, to and 
including March 1, 1903, the capital stock of the complainant con- 
sisted of 49,026 shares of the par value of $100 per share; that for 
the last three years, under the rates that hâve been in effect, the com- 
plainant paid dividends the first year at 2.52 per cent, upon the par 
value of its capital stock, the second year at 6.4 per cent upon the 
par value of its stock, the third year at .84 per cent. ; that on March 1, 
1903, the capital stock was increased to $5,702,600; that from that 
date to September 17, 1903, dividends were paid at the rate of 2.44 
per cent. ; that the total amount of dividends paid from January 1, 
1903, to September 15, 1903, was 3.28 per cent.; that since September 
15, 1903, complainant has not paid dividends, and has not been able 
to pay any, by reason of the impairment of its crédit by political agi- 
tation in the city of Oakland favoring the réduction of its rates. 

The défendants offered the report of Desmond Fitzgerald, an en- 
gineer of expérience, who, at the request of the city, had made ex- 
amination of the actual plant of the complainant and ail the property 
used by it in supplying the city of Oakland and its inhabitants with 
water, and had, on June 3, 1903, reported the resuit of his investiga- 
tion to the mayor. The report so made shows that the estimâtes were 
made in accordance with certain instructions from the mayor, the dé- 
tails of which it is not necessary hère to set forth. Temescal Lake 
was omitted from the estimate, Claremount réservoir in Berkeley was 
included, parts of the distributive system belonging to the complain- 
ant outside of Oakland were included. The Piedmont tunnels and 
Sausal creek supplies were not included. The estimate is "exclusive 
of stock on hand, real estate, rights of way, and questions of equity." 
The total estimate of the value of the distributing plant, the San 
Leandro réservoir and filters, Alvarado pumping plant and wells, 
Claremount réservoir, Broadway réservoir and pumping plant, Linda 
Vista réservoir, Highland Park réservoir and pumping plant, and the 
Orange street réservoir, is $2,689,185. The défendants also offered in 
évidence the estimâtes placed upon the value of the complainant's 
property by the expert witnesses who testified on behalf of the city of 
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Oakland in the suit in the siiperior court of Alameda county, shovving 
that C. D. Marx, professer of engineering at Stanford University, 
estimated the value at that time of the whole property of the complain- 
ant, exclusive of land and water rights, at $2,974,701; that C. E. 
Moore estimated the value at $3,900,000; that A. S. Rifïle placed the 
value on the whole property of the complainant at that date, exclu- 
sive of land and water rights, at $2,990,537, and estimated that the 
total cost of producing a substantial équivalent of the same would be 
$2,529,064; that Wm. Hammond Hall placed the total value of the 
property of the complainant, including stock on hand, but excluding 
land and water rights, at $2,898,543, and estimated that the total cost 
of reproducing a substantial équivalent of the same would be $2,016,- 
941 ; that D. C. Henny valued the entire property, exclusive of land 
values, at $2,924,500 ; that Lewis A. Hicks valued the entire property, 
exclusive of land and water rights, at $2,950,000 ; that Geo. F. Al- 
lardt valued the whole property, exclusive of land and water rights, 
at $3,075,208, and estimated the total cost of reproducing a substan- 
tial équivalent at $3,047,061; that M. K. Miller valued the whole 
property, exclusive of land and water rights, at $3,225,817, and esti- 
mated that the total cost of reproducing a substantial équivalent to 
the same would be $2,585,334. It was shown also that, on behalf of 
the complainant in that case, Arthur L. Adams testified that the value 
of the entire property of the Contra Costa Water Company was 
$7,072,527; that James D. Schuyler valued the whole property, in- 
clusive of real estate and going value, at $7,692,567 ; that Louis Le 
Conte valued the entire property, exclusive of real estate, water rights, 
going business, and franchises, at $6,456,336 ; that W. Kiersted valued 
the entire property of the complainant at $7,400,664. The défendants 
introduced also the affidavit of M. K. Miller, a civil engineer, former- 
ly the city engineer of the city of Oakland, who estimated the value 
at the présent time of the whole property of the complainant, exclu- 
sive of land and water rights, at $3,225,817, and estimated the cost of 
reproducing a substantial équivalent thereto to be $2,585,334 ; also 
the affidavit of F. C. Turner, now the city engineer of the city of 
Oakland, who estimated the présent value of the structural features 
of the complainant's System at about $3,000,000. 

The issues of fact presented by the bill, answers, and affidavits are 
sharply defined. The complainant contends that the total value of 
its properties is $8,500,000 ; that its operating expenses for the year 
beginning July 1, 1904, will be $113,005 ; that its taxes will be $128,- 
887 ; that it should be allowed on account of dépréciation of its prop- 
erties $82,000 ; and that in order to meet its expenses and to cover 
such dépréciation, and to pay the interest on its bonds and a fair div- 
idend to its stockholders, it is entitled to receive an annual income 
f rom its properties of $850,000. The défendants contend that the total 
value of the properties of the complainant does not exceed $4,000,000 ; 
that the city countil allowed more than their value when it fixed the 
same at $4,700,000; that $126,206 is a just allowance for operating 
expenses, repairs, and renewals of the complainant's works ; and that 
the taxes which the complainant will be required to pay will not ex- 
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ceed $50,795. Thèse contentions are widely divergent. There is but 
one point on which there is substantial agreement ; that is, the amount 
which would be earned by the complainant froni the Oakland division 
under the rates which are fixed by the resolution. It was estimated 
by the city council at $459,002, of vi'hich it was considered that $418,- 
000 would be derived from the consumption of water in the city of 
Oakland. The complainant contends that the amount which would be 
derived from such consumption of water in the city of Oakland would 
be the sum of $401,800. In adopting the resolution, the city council 
fixed such rates as in the judgment of its members would reimburse 
the Company for its operating expenses, renewals, repairs, and taxes, 
and allow it 6 per cent, upon the value of its property. The questions 
arise : Was the valuation sufficient, and was sufficient allowance made 
for operating expenses, renewals, repairs, and taxes? 

The most important of thèse questions, and upon which the esti- 
mâtes most widely differ, is that of the valuation. Upon an applica- 
tion for an injunction pendente lite to be determined upon a considéra- 
tion of the averments of the bill, the déniais of the answers and the 
affidavits of the respective parties, and without the aid of the light 
which will be thrown upon the contested issues from the oral examina- 
tion and cross-examination of witnesses, the court is able to consider 
only the salient features of the évidence, and therefrom to arrive at 
such conclusion as must guide judicial discrétion in allowing or with- 
holding the restraining order. Upon the one side are the affidavits of 
compétent civil engineers, who estimate the total value of the com- 
plainant's property at more than $7,000,000, in which total the struc- 
tural Works appear to hâve been estimated at about $5,300,000. On 
the other side are the affidavits of compétent engineers, the average 
estimâtes of which place the value of the structural works of the com- 
plainant at about $3,000,000, which, added to the estimate of the value 
of real estate, water, and water rights contended for by the défendants, 
would give the whole property of the complainant a total valuation of 
about $3,500,000. The mère perusal and examination of thèse af- 
fidavits in the narrow limit of time which is permitted for their con- 
sidération carries no conviction that the complainant will by the new 
rates be denied the equal protection of the laws or be deprived of its 
property without due process of law. Nor is the court in the posses- 
sion of any test by which, at the présent time, to sift the truth out 
of the conflicting estimâtes. The affidavit of one of the civil engi- 
neers ofïered on behalf of the complainant may be said to be discredit- 
ed to some extent by évidence that on another occasion and in respect 
to other waterworks he estimated the cost of certain éléments enter- 
jng into the construction of ail such works at 50 per cent, lower than 
his itemized estimate given in his affidavit in this case. Nearly ail of 
the expert witnesses whose affidavits are presented in this case were 
witnesses in the suit in the superior court of Alameda county. The 
mind naturally turns to the judgment of that court rendered upon the 
considération of testimony given orally with the aid of cross-examina- 
tion. with fuU opportunity to observe the demeanor of the witnesses, 
and to the conclusion which it reached after an investigation which 
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exteiided over a period of seven months. No suggestion is offered 
to impeach the coiicliisiveness of that adjudication, except the fact that 
the défendants hâve appealed from it. In some states, and perhaps 
by the weight of judicial décision generall}^, it is held that, where the 
power of an appellate court is confïned to the affirmation, reversai, 
or modification of the judgment or decree which is appealed from, 
the appeal and the supersedeas merely operate to stay exécution and 
other final process upon the judgment, and that either party may in- 
voke it as an estoppel. In other states, however, it is held that the 
perfection of an appeal suspends the judgment for ail purposes and 
deprives it of its efïect as an estoppel. It is so held by the décisions 
of the Suprême Court of California. Woodbury v. Bownian, 13 Cal. 
634; Murray v. Green, 64 Cal. 369, 28 Pac. 118; Harris v. Barnhart, 
97 Cal. 546, 33 Pac. 589; Smith v. Smith, 134 Cal. 117, 66 Pac. 81. 
It becomes the duty of this court to follow the rule thus established 
in California under the provisions of the act of 1790, embodied in sec- 
tion 905, Rev. St. (U. S. Comp. St. 1901, p. 677), in which Congress 
has provided that the records and judicial proceedings of the state 
courts "shall hâve such faith and crédit given to them in every court 
within the United States as they bave by law or usage in the courts 
of the state from which they are taken." There is no opportunity 
hère to comply with the suggestion of the court in Harris v. Barnhart, 
supra, in which it was said that a proper course in such a case would 
be to suspend proceedings in the second action until the judgment so 
appealed from shall hâve become final, after which a supplemental 
answer averring the proper facts in bar of the action would be in 
order. But while the judgment of the superior court must, by reason 
of the fact that an appeal therefrom has been taken, be denied the ef- 
fect of an estoppel, there can be no doubt that upon this application 
for a restraining order it shoukl be deemed of persuasive force as 
évidence, since it is the judgment of a compétent court having juris- 
diction, pronounced after a full and complète hearing of évidence tak- 
en in open court upon the issues involved. In Buck v. Hermance, 1 
Blatchf. 322, Fed. Cas. No. 2,081, Mr. Justice Nelson said that a judg- 
ment obtained by the plaintifif against other parties sustaining the 
validity of its patent would be admissible, on a motion for a provision- 
al injunction to stay the défendant from infringing pending the litiga- 
tion, "as afïording strong évidence of the validity of the patent and 
of the tii'^ of the plaintiff, not for the purpose of influencing the final 
resuit, but of preserving the rights of the parties in the meantime." 
In Naftzger v. Gregg, 99 Cal. 88, 33 Pac. 757, 37 Am. St. Rep. 23, 
Mr. Justice Harrison, concurring with the opinion of the court in re- 
versing the judgment of the court below, referred to a judgment roll 
of a judgment which had been appealed from, which was ofïered to 
prove an estoppel, and which had for that purpose been received in 
évidence by the lower court, and said : 

"Tlie judsnient roll was relevant to the issue iireseutert Ijy the answer, 
and of a charaeter compétent to establish that issue. The olijeotiou that It 
was not snfficient in itself for that purpose went to Its weight, and not to its 
admlssil)ility. It was a judgment that had been rendered between the same 
parties upon the same cause of action, and by a court of compétent juris- 
105 F.— 34 
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diction, and, unless it is to be lield tliat a judgment is not under any circum- 
stances admissible in évidence tintil the time for an appeal tlierefrom lias 
expired, tbe court properly received it." 

In Boston & M. Consol. C. S. & N. Co. v. Montana Ore-Purchasing 
Co,, 26 Mont. 146, 66 Pac. 752, the Suprême Court of Montana, in 
which State the California rule concerning the effect of a pending ap- 
peal prevails, held that, in an application for an injunction pendente 
lite, the court in determining the application may consider a judgment 
in a prior action betvveen the parties, although an appeal has been 
taken therefrom. The court said: 

"Wliy could not the fact, when brought to the attention of the court below, 
tiaat it had decreed the property as not in any wise lielonging to the plaintifE, 
be considered by it In passing upon the order to sliow cause why plaintifC 
and appellant should not hâve an injunction pendente lite against the de- 
fendants in the action, and be regarded in its sound discrétion as sufflcient 
reason why the injunction should be denied?" 

In Smith v. Smith, supra, the court said: 

"It is contended that the rule in this state is that pending the appeal the 
judgment cannot be used as évidence for any purpose whatever. A rule so 
gênerai and absolute would manifestly be unreasouable, and goes much be- 
yond the décisions. The rule is simply that one cannot avait himself of 
an adjudic-atlon establishltig a right while the judgment Is suspended by an 
appeal." 

Turning to the opinion of the superior court of Alameda county in 
the case referred to, we find that the court said : 

"Without entering into a minute discussion of the évidence, I find, after a 
niost careful and painstaking considération of the record, that the value of 
the combined properties of plaintiff, now and at the time of the commence- 
ment of this action, actually and neeessarily used by it in the couduct of 
the business of collecting and supplying water to the city of Oaldand and 
its inhabitants, to be, in round numbers, $7,000,000. This includes the San 
I^andro lake as a source of water supply, and the necessary structures ap- 
purtenant thereto, the construction work of the old Contra Costa System other 
than San Leandro lake, the Alvarado plant, and the élément of going or 
established business. 

"The complalnant allèges that the property is of a value exceeding $8,500,- 
000. Mr. Adams places It near $7,500,000, while Mr. Schuyler estimâtes it at 
a higher figure. In this connection, it may be well to note the fact that the 
experts who testifled for the défendants, with the possible exception of Mr. 
Ileuny, niade no prêteuse of placing a value upou the plant as a whole; that 
is, as an entire System installed for a business purpose, with each part having 
relation to ail the other parts. Their valuation seemed to be entirely upon 
the structural éléments of the plant, llmlted to its value as an engineering con- 
struction. 

"They appeared, In their estimâtes, not to hâve considered the important 
factor of going or established business. In fact, one of them, Prof. Marx, was 
made to say on one occasion that the properties under considération, used for 
water-supplying purposes, would be, according to his theory and principles of 
valuation, just as valuable constructed on the Sahara Désert, the absence from 
which of water and inhabltants Is a matter of common notoriety, as the plant 
concerning which he was giving évidence, while Mr. Hall, another expert for 
the défense, gravely declared, in explalning his method of valuation, that a 
well sunk for oil to a depth of a thousand feet, in which no oll was found, and 
the district In which the well was located was abandoned, would be worth, 
as an engineering construction, what it cost. 

"When asked whether or not they would give such a valuation if called up- 
on to estimate value for rate-fixing purposes, each o£ the experts for défend- 
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ant InvariaWy replied that lie wns not compétent to answer the question ; that 
there were equities to be eoiisidered in flxing rates, with which he had no con- 
cern when calle<l upon to give his judgmeut as to the value froni the stand- 
point of an engineer, but not as a councilman or court of equity. For the rea- 
sons hère briefly stated, I regard the testimony of the city's experts as a pal- 
pàbly unsafe guide by which to détermine the value of this plant. 

"Mr. Allardt, one of the expert witnesses of the défense, after giving his 
testimony in this cause, was called as a wltness to testify before the clty coun- 
cil, vFho were then engaged in investigating the rate question, for the purpose 
of establishing rates for the year to begin with the Ist of July of the présent 
year, and was thereafter recalled to the witness stand by plaintiff for the pur- 
pose of further cross-exaniination, based upon his testimony given before 
said council. A careful considération of his testimony, found at pages 6,919 to 
6,963, Inclusive, of the transcript, wherein he was cross-exaniined concerning 
his testimony given before the city council, goes far towards sustaining the 
contention of the plaintiff upon tlie question of valuation. While I do not be- 
lleve that Mr. Allardt attempted to mislead the court in his testimony given 
in the flrst Instance, I must confess that I received a very différent impression 
from his testimony given under his last cross-examination than that which 
was produced upon my mind when he flrst testifled. And this serves as an- 
other illustration of the utter unreliability, due to the manner in which tbcy 
testified, of the testimony geuerally of the experts for the défendants for the 
détermination of the question of the valuation of this plant. 

"The value above given is, I believe, an équitable adjustment of the question 
of valuation, and is wholly reasonable under the évidence. The testimony, so 
strongly relied upon by the défendants of the cost of reduplicatiou, as by the 
Pinole System, is entitled to considération in making the estimate, but it is 
far from being the determinative factor of the iiroblem, flrst, because of the 
extremely unsatisfactory showing as to the quantity of water, as to its quallty 
and potableness ; and, second, because cost of reduplication or cost of anothci 
adéquate supply is by our Suprême Court distinct! y declared to be nondeter- 
minative of the question. 'It would, therefore, be highly unjust to permit the 
consuniers to avail themselves of the plea that at the présent time similar 
Works eould be constructed at a less cost as a pretext for reducing the rates.' 
San Diego Water Co. v. San Diego, 118 Cal. 568, 50 Pac. CSG (38 L. R. A. 460, 
62 Am. St Eep. 261). 

"What has been said of the Pinole System a])plles with even greater force to 
the Roberts artesian wells. The sufflciency of the supply in the latter case is 
left In even greater uncertainty. 

"I conclurte, therefore, upon this question, that ,$7,000,000, in round num- 
bers, fairly represents Ihe value of the property of the plaintiff, whose use for 
water purposes has been taken by the state. In other words, this is the sum 
of plaintifC's Investment, estimated in money, for the use of which money 
IJlaintiiï is entitled to rémunération. This is In accordance with the theory 
and View advanced in the main opinion of the court in the San Diego Case." 

There is no convincing évidence in the affidavits now presented that 
the property of the complainant, so estimated by the judgment of the 
court in that case, is now of less value than it was at the time of that 
décision. Taking that estimate to be approximately correct, as it 
seems to me in view of the circumstances it should be taken for the 
purposes of this motion, but for no other purpose, the conclusion nec- 
essarily follows that under the rates fixed by the resolution of May 
31, 1904, assuming that the complainant's taxes will be but $50,794, 
as contended for by the défendants, the complainant will receive a 
revenue of less than 4 per cent., net, per annum upon said valuation. 
Assuming that the taxes will, according to the complainant's showing, 
be $128,887, the net revenue will be less than 3 per cent, per annum. 

It becomes unnecessary upon this hearing, therefore, to further con- 
sider the question of the amount of the complainant's liability for tax- 
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es. The complainant assumes that for the coming year îts property 
will be taxed as it was last year, $138,887. It admits that of the total 
of last year's taxes it has paid but $50,795, and that it contests its 
liability for the remainder thereof. The taxes se contested are taxes 
upon the franchises to lay pipes in the streets of the city of Oakland. 
The défendants deny that thèse franchises will for the coming year 
be assessed for city taxes. This, if true, does not dispose of the ques- 
tion of their assessability for state and county taxes. It is obviously 
impossible at the présent time to say what taxes the complainant will 
be required to pay for the coming year over and above the $50,795, 
its admitted liability. Nor would it be possible to arrive at a conclu- 
sion concerning that branch of the case without adjudicating questions 
that do not properly belong to the domain of the présent investigation. 
Those questions must be relegated to the final détermination of the 
issues involved between the parties to this case. 

The complainant undoubtedly has the right to receive from water 
rates an income which will enable it to pay its actual operating ex- 
penses, its taxes, its interest on its bonded or other indebtedness so 
far as that indebtedness represents money properly expended in or 
upon its property, and to pay a reasonable dividend on its stock so far 
as the stock represents money actually received and so invested, and 
in addition thereto to receive a sum sufficient to cover the anuua! 
dépréciation of its plant. Said the court in San Diego Land & Town 
Company v. Jaspar, 189 U. S. M-3, 23 Sup. Ct. 573, 47 L,. Ed. 892: 

"It no longer is open to dispute tliat. nnder tlie Constitution, wliat tlie coni- 
)iany is entitled to deiiiand, in order tiiat it may hâve .inst compensation, is a 
t'air return upon tlie reasonable value of tlie property at the time it is being 
used for tlie public." 

In Stanislaus County v. San Joaquin C. & I. Co., 192 U. S. 315, 
24 Sup. Ct. 241, 48 L,. Ed. 406, the court, in reaffirming its ruling in 
San Diego Land Co. v. National City, 174 U. S. 739, 19 Sup. Ct. 804, 
43 L. Ed. 1154, said: 

"The appellants in that case coutendod that in flxing what were just rates 
the court should tnke into considération the cost of the plant and of its animal 
opération, the dépréciation of the plant, and a fair proflt to the conipauy above 
its charges for its services. It was observed by the court that undoubtedly ail 
thèse matters ought to he taken inlo considération and such weight lie given 
theni when rates are being fixed as under ail tlie circunistances would be just 
to the Company and to the public." 

In Spring Valley Water Company v. City, etc., of San Francisco 
(C. C.) 134 Fed. 574, in a case in this court similar to the présent case, 
Judge Morrow, on an application for an injunction pendente lite, held 
that an ordinance adopted by the supervisors of the city of San Fran- 
cisco establishing rates which would yield less than 5 per cent, upon 
the value of the property used and necessary to be used in the sup- 
ply of water to that city operated to deny the water company the 
equal protection of the laws and to deprive it of its property without 
due process of law, and granted a temporary restraining order against 
the collection of rates so fixed. That précèdent will be followed in 
this case, and the injunction pendente lite will be granted. In so 
holding, there is no intention to express an opinion that the conten- 
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tion of the complainant will ultimately prevail, nor to say that the 
judgment of the superior court of Alameda county will, if that case 
be still pending on appeal, be admissible in évidence on the final hear- 
ing of this case. 

It is proper to add that I hâve not even api^roximately arrived at a 
conclusion upon the merits of the case. The gênerai presumption 
which the law indulges, that the action of officers authorizcd by law 
to fix rates in such cases is correct, is not to be disturbed by the fact 
that the rates fixed by the city council in this instance create a very 
substantial réduction of the rates fixed by their predecessors in office. 
Each council must act upon its best judgment upon the évidence which 
is in its possession. There is in my opinion nothing in the facts shown 
in this case to justify the charge that in adopting the resolution which 
is complained of the council acted arbitrarily or were actuated b}' im~ 
proper motives or by any purpose save to do what in their judgment 
was right between the complainant and the city and its inhabitants. 
A temporary restraining order will work no substantial in jury to the 
défendants or to the consumera of the water. They will be amply 
protected by a bond to cover the amount by which the rates are re- 
duced by the resolution. On the other hand, if the order were denied 
and the contention of the complainants should finally be sustained, it 
is évident that the complainant woukl be subjected to serious incon- 
venience and injury, notwithstanding the remedy afforded it by that 
section of the resolution which permits it to shut ofif water from prem- 
ises on which the rentals are 30 days in arrears, and would be requir- 
ed to bring a multiplicity of suits, which it is one of the functions 
of a court of equity to prevent. It is a settled rule for the guidance of 
the discrétion of courts in cases such as this to look to the balance of 
injury and inconvenience, and to consider whether a greater injury 
will be done by granting than by refusing an injunction. In United 
States v. Duluth, 1 Dill. 474, Fed. Cas. No. 15,001, Mr. Justice Miller 
said: 

"When the rliuiaer or in.jur,v threatened is of a character which caniiot be 
(>asily rciiiedied if the injunction is refnscd, aud thei-e is no déniai that the 
act charsed is coiiten)])Iated, tlie teniporar.v in.innction should ho fcraiited un- 
less the case mad(! by the bill is satisfactorily refuted by the défendant." 

See, also, Palatka Water Works v. Citv of Palatka (C. C.) 127 Fed. 
161, and City of Newton v. Levis, 79 Fed. 715, 25 C. C. A. Kil, and 
cases there cited, and Indianapolis Gas Co. v. Indianapolis (C. C.) 
82 Fed. 245. 

An injunction will be allowed as prayed for, restraining tlie défend- 
ants pendente lite, or until the further order of the court, from enforc- 
ing the resolution of May 31, 1904, and the complainant will be re- 
quired to give a bond in the sum of $130,000 to answer for ail dam- 
ages which the défendants or any person injured by reason of the 
injunction may sustain, if, upon the entry of the final decree herein 
upon the merits, said resolution shall be sustained. 
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BRICKHOUSB v. BROOKS et al. 
(Circuit Court, E. D. Virginia. November 5, 1908.) 

1. COTJBTS (I 282*)— JtTRISDICTION OF FEDEEAI, CotTRTS— FEDEHAL QUESTION. 

An action against élection offlcers to recover damages for tlie wrongful 
rejection of plaintlfï's vote for a member of Congress is one arising un- 
der tlie Constitution of the United States, and Is wlthin the jurisdictlon 
of a fédéral court, wtiere the damages are laid at more tlian $2,000. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. § 820; Dec. Dlg. | 
282.» 

Jurisdictton in cases involving fédéral question, see notes to Bailey v. 
Mosher, 11 C. C. A. 308 ; Montana Ore Purcliasing Oo. v. Boston & M. C. 
C. & S. Min. Go., 35 0. C. A. 7.] 

2. Courts (§ 328*) — Jueisdiction of Fedeeal Courts — Amount in Contro- 

VERSY. 

In an action under Eev. St. S 1979 (U. S. Comp. St. 1901, p. 12G2), to 
recover damages for depriving plaintifC of riglits secured to him by tlie 
ConsHtution and laws of tlie United States under color of a state statute 
or law, the plalntiff Is not required to allège that défendants acted ma- 
lieiously, and a failure to do so does not authorize the court to détermine 
as matter of law that only nominal damages are recoverable, and that 
therefore the action is not withln the jurisdictlon of a fédéral court. 

[Ed. Note. — For other cases, see Courts, Cent. DI3. § 890; Dec. Dig. J 
328.* 

Jurisdictlon of fédéral courts as determined by the amount In contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Strlbllng 
Shoe Co. v. Roper, 36 C. C. A. 459.] 

3. Constitution AL Law (§ 68*) — Judicial Powees — Political Questions- 

Adoption OF Constitution. 

Whether a state Constitution was duly ordained by the people of the 
State Is a political question, and vi'here it bas been promulgated and rec- 
ognlzed as valld and in force by the executive and législative departments 
of the state, and accepted and acquiesced in by the people, the legallty of 
Its adoption cannot he brought in question in a fédéral court. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. 5 125; 
Dec. Dlg. § 68.*] 

At Law. On demurrer to déclaration and plaintiff's demurrer to 
spécial plea. 

John S. Wise and Carter & Hays, for plaintiff. 
William A. Andersen, R. C. Marshall, and Frank W. Christian, for 
défendants. 

GOFF, Circuit Jiidge. This suit was instituted by virtue of section 
1979 of the Revised Statutes of the United States (U. S. Comp. St. 
1901, p. 1262), which reads as follows : 

"Every person who, under color of any statute, ordinance, régulation, cus- 
tom, or usage, of any state or territory, subjects, or causes to be subjected, any 
citizen of tUe United States or other person Wlthin the jurisdiction thereof to 
the dcpi'ivation of any rights, privilèges, or immunities secured by the Con- 
stitution and laws, shall be liable to the party injured in an action at law, 
suit in equity, or other proper proceeding for redress." 

The plaintiff claims damages of the défendants because of their re- 
fusai of his vote at an élection held on November 4, 1903, in the 

•For other cases see Bame toplc & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Inflexe» 
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Second congressional district of the state o£ Virginia, at Hun'tersville 
precinct, of Norfolk county, when a représentative in the Congress of 
the United States was voted for; the plaintiff in his déclaration al- 
leging that he was then a citizen of the United States, and a citizen 
and résident of the state of Virginia possessing ail the qualifications of 
a voter under the Constitutions of the United States and of the state 
of Virginia, and entitled to cast his vote for such représentative at 
said élection; that the défendants were the judges of élection at said 
precinct, duly appointed and acting as such at that élection, and that 
it was their duty to accept his ballot and deposit it in the ballot box ; 
that on the day mentioned, and during the time that the défendants 
were holding said élection, the plaintifï, a lawful voter, presented him- 
self to said défendants as such judges and tendered to them his ballot 
in form and manner as required by the laws of the state of Virginia, 
and requested them to receive his vote and permit him to cast his bal- 
lot at such élection ; that the défendants unlawfully refused to treat the 
plaintifï as a lawful voter at said precinct, and did then and there 
hinder and prevent the plaintiff from voting, and did unlawfully de- 
prive him of his right to vote at said élection, to the damage of the 
plaintiff $5,000. 

The défendants appeared and moved the court for an order, which 
was granted, requiring the plaintiff to file a statement of the particu- 
lars of the claim for damages asserted in his action, especially stating 
upon what set of registration books he claimed to hâve been registered 
as a voter on November 4, 1902, whether he was registered upon the 
books of registration made up under the Constitution and ordinance 
of the state of Virginia which took efïect on July 10, 1902, or whether 
he was registered on the registration books made up under the Con- 
stitution and laws of the state of Virginia which existed prior to July 
10. 1903. 

The plaintiff, complying with this order of court, filed a statement in 
which he said that at the time of such élection he was duly registered 
at said precinct upon the registration books made up for it under the 
Constitution and laws of the state of Virginia, which were in force 
immediately prior to July 10, 1903, which he alleged were in force on 
the 4th day of November, 1903, and that he relied upon that registra- 
tion for his right to vote at that élection ; that on said day of élection 
he was or should hâve been registered upon certain other books of 
registration made up under a certain alleged Constitution and ordi- 
nance of the state of Virginia, which défendants claim took effect on 
July 10, 1903, but which plaintiff allèges were, together with the regis- 
tration said to hâve been made pursuant thereto, null, void, and of no 
effect, which in no wise affected his right to vote at that élection, which 
he claimed was derived by him from his having duly registered as a 
voter at such precinct under the Constitution and laws of the state 
of Virginia in force prior to the enactment of said alleged Constitution 
of July 10, 1903, and the ordinance and registration thereunder, plain- 
tiff declaring that he claimed no right whatever under such spurious 
Constitution and ordinance which is said to hâve taken effect on July 
10, 1903, or under the registration made thereunder. 
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The (îefendants then demurred to the plaintiff's déclaration, assign- 
ing as cause therefor that this court has no jurisdiction of this suit, 
as the déclaration does not state a case arising under the Constitution 
and laws of the United States ; because the acts of défendants com- 
plained of are not alleged to hâve been malicious or corrupt, and con- 
sequently a verdict for $2,000 damages would be so excessive that the 
court would be required to set it aside, and therefore the amount of 
damages alleged in the déclaration is merely colorable, for the purpose 
of giving jurisdiction to the court; that the déclaration does not allège 
any wrongful acts on the part of the défendants, or any cause of action 
against them, for the foUowing reasons : (a) It does not allège that the 
plaintifif was entitled to register and vote in accordance with the pro- 
visions of the Constitution and ordinance of registration of Virginia 
which took effect on July 10, 1903, and the act of the General Assem- 
bly oî Virginia of July 28, 1902 (Laws Ex. Sess. 1903-04, p. 11, c. 10) ; 
(b) it does not allège that the plaintiff's name was entered as a register- 
ed voter on the registration books which were in the hands of the 
judges at the Huntersville precinct on the day of the élection mentioned 
in it, to wit, November 4, 1902; (c) it does not allège that the acts 
of the défendants complained of were maliciously corrupt or willfuUy 
wrongful — and also because it fails to allège under what Constitution 
and law of Virginia, and upon what registration books, the plaintiff 
was registered as a voter at Huntersville precinct on said élection day. 
The plaintiff duly filed a joinder in such demurrer. 

The défendants also tendered severally their plea of not guilty and 
put themselves upon the country, and the plaintiff joined issue on the 
plea of not guilty. The défendants then tendered a spécial plea, in 
which they alleged that the plaintiff ought not to hâve and maintain 
his action against them, because that the General Assembly of Vir- 
ginia, by an act approved March 5, 1900 (Laws 1899-1900, p. 83,5, c. 
778), did in accordance with the then existing Constitution of Vir- 
ginia, provide that the question, "Shall there be a convention to revise 
the Constitution and amend the same?" should be decided by the 
electors qualiiied to vote for members of the General Assembly at an 
élection to be held on the fourth Thursday in May, 1900; that the said 
act provided the method for holding such élection and declaring the 
resuit thereof ; that an élection was duly held pursuant to said act, and 
that a majority of the qualified electors voting thereat decided in favor 
of a convention for the purpose mentioned, and that an act was duly 
passed, entitled "An act to provide for the sélection of delegates to 
the Constitutional Convention, for the convening of said delegates, the 
organization of the convention, and for submitting the revised and 
amended Constitution to the people of the state of Virginia for rati- 
fication or rejection" ; that the act provided that delegates to the con- 
vention should be elected on the fourth Thursday in May, 1901, ap- 
portioned the représentation therein among the différent counties and 
cities of the state, declared the manner of conducting the élection and 
announcing the resuit thereof, provided that the persons elected should 
on Wednesday, Jvme 12, 1901, at 13 o'clock, meet in the hall of the 
House of Delegates at the Capitol in the city of Richmond, in gênerai 
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convention to consider, discuss, and propose a new Constitution, or 
altérations and amendments to the existing Constitution, and tliat such 
revised and amended Constitution should be submitted to tlie qualifîed 
voters of the commonwealth for ratification or rejection ; that so much 
of said act as provided for the élection of delegates to the convention 
and the assembling of the convention was constitutional and valid, but 
that the part thereof vvhich undertook to restrict the power of the con- 
vention to proposing a new Constitution and to require the same to be 
submitted to the qualified voters of the commonwealth for ratification 
or rejection was unconstitutional and invalid ; that the élection for 
delegates to said convention was duly held, and that the delegates elect- 
ed assembled in gênerai convention in conformit}- with said act, and 
proceeded to frame and adopt a revised and amended Constitution for 
the commonwealth of Virginia, as vi^ell as a schedule and ordinancc of 
registration, which was appended to and made part of such Constitu- 
tion ; that b}' section 25 of said schedule it was provided that the Con- 
stitution, except as otherwise provided, should go into efl^ect on July 
10, 1902, at noon, and by section 24 thereof it was provided that the 
Governor of the commonwealth should issue his proclamation an- 
nouncing that such revised and amended Constitution had been ordain- 
ed by the people of Virginia assembled in convention, through their 
représentatives, as the Constitution for the government of the people 
of that State, and that it would go into cffect as such, subject to the 
provisions of the schedule, on July 10, 1002, at noon, and also that he 
should call upon ail the people of Virginia to render their true and 
loyal support to the same as the organic law of the commonwealth : 
that the Governor of Virginia did, on the 27th day of June, 1902, in 
pursuance of that provision, issue his proclamation in the forni and to 
the effect required by said section 24 ; that provision was made that 
the General Assembly should convene on July 15, 1902, which it did, 
and that ail of its mcmbers and ofiicers, pursuant to the requirements 
of said schedule, took and subscribed an oath to support the Constitu- 
tion of the United States, and the said revised and amended Con- 
stitution of the State of Virginia; that said oath was on that day, or 
subsequently, taken and subscribed by ail of the members of the Gen- 
eral Assembly except E. P. McLean, a membcr of the House of Dele- 
gates, who refused to take such oath, and thereupon said House de- 
clared his seat vacant, and a writ of élection issued uiider which his 
successor was elected, who did take such oath ; that the Governor and 
ail other exectitive ofiîcers of the commonwealth of Virginia, and ail 
judges of the courts of record of that state, did severally take and sub- 
scribe such oath ; that said revised and amended Constitution, schedule, 
and ordinance bave been recognized by the General Assembly in acts 
which bave been passed from time to time siiice July 15, 1902; that 
on July 15, 1908, the General Assembly ado]3ted a joint resolution that 
the said revised and amended Constitution, so ordained by the conven- 
tion, be duly recognized as the Constitution of Virginia ; that article 
2 of said revised and amended Constitution relates to the élective 
franchise and qualification for office, which défendants fully set forth 
in their plca : that the ordinance to provide for the registration of 
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voters under said revised ând amended Constitution, annexed to it, 
contained certain provisions and requirements, which were also fully 
set forth, and that in it boards of registration were appointed for 
the several magisterial districts and wards of the counties and cities of 
Virginia, including Tanner's Creek magisterial district, in the county 
of Norfolk, in which Huntersville precinct, referred to in plaintiff's 
déclaration, is located, and that the persons appointed for such district 
accepted the appointments, and duly qualified as registrars, and did 
act under and in accordance with the ordinance of registration, and 
the act of the General Assembly of Virginia approved July 28, 1903, 
as the board for the registration of voters for said precinct, in the 
month of September, 190S, and prior to the 15th day of October, 
1902, and did open books of registration for the purpose of registering 
ail persons who should apply who were entitled to register under 
said revised and amended Constitution prior to January 1, 1904, and 
that they did in the manner and form required by the ordinance and 
statute make up, sign, and certify on oath books of such registration 
in duplicate for said precinct, and caused one set of the same to be for- 
warded to the clerk of the county court of Norfolk county, and did 
retain in its own custody the other copy a reasonable time before the 
élection held on November 4, 1908, and did in due time deliver such 
books to the judges appointed for said Huntersville precinct, to be 
used by them in conducting said élection ; that said board did in the 
manner and form required by section 19 of the revised and amended 
Constitution, and by the act so approved July 28, 1902, make a roll 
containing the names of the persons so registered in and for the Hunt- 
ersville precinct, which roll was sworn to and certified by said board 
of registrars, and forwarded to and filed for record in the clerk's of- 
fice of the circuit court of Norfolk county ; that the name of the plain- 
tiff had been entered on the registration book for Huntersville pre- 
cinct, which was made up under the statute of the state of Virginia in 
force prior to the lOth day of July, 1902, but that said registration 
books had not been furnished to défendants as judges of the élection 
so held at such precinct, and were not in the hands of the judges of 
élection on the 4th day of November, 1902, when the élection was held, 
and défendants did not know on said élection day that plaintiff's name 
had been entered on said books ; that the registration books made up 
under the Constitution and ordinance of registration which took effect 
July 10, 1902, and said act of assembly, were the only books of regis- 
tration that were in the hands of défendants as judges of élection at 
the élection held on November 4, 1902 ; that the plaintiff's name was 
not on either of the registration books, or on said roll, so made under 
the Constitution, ordinance, and statute mentioned; that the plaintiff 
was assesSed on the land books of said county of Norfolk for the year 
1901 with real estate of the assessed value of $750, on which taxes 
amounting to more than $1 had been assessed and had been paid to the 
state by the plaintiff for the year 1901, and plaintiff at the time of 
such élection was the owner of such real estate, and that as required 
by the ordinance of registration and said act of assembly the treasurer 
of Norfolk county had furnished to the board of registrars of Tanner's 
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Creek district a certifiée! list containing the names of ail persons within 
that district who for the year 1901 had paid as much as $1 in state 
taxes on property owned by and assessed against them, and tiiat such 
list contained the name of the plaintifï and was in the hands of the 
board of registrars at the time when they had made the registration 
of the lawful voters of Huntersville precinct, prier to such élection, 
and that plaintiff was not disquahfied from voting under article 2 of 
the Constitution of Virginia which took efifect on July 10, 1903, if 
he had been duly registered under it, but was entitled by the express 
terms of that Constitution and of the ordinance to be registered as a 
voter, and to be placed on the registration booics made up thereunder 
and under the act of July 28, 1902 ; that the name of the plaintiff was 
not on said registration books for that precinct, either for white voters 
or for colored voters, nor was it on the roll made up under said Con- 
stitution, ordinance, and act, which books were delivered to the judges 
of élection to be used in conducting the élection held on November 4, 
1902, which constituted the only lawful registration books which could 
be used by the judges of élection in conducting that élection, and were 
the only registration books in défendants' hands on that élection day; 
that, when plaintiff presented himself and offered to vote at Hunters- 
ville precinct at said élection, défendants rejected his vote and refused 
his application that he be allowed to cast the same, because his name 
was not entered upon the last-mentioned registration books, and in so 
acting défendants obeyed the mandate of the act of assembly in such 
case made and provided ; that lawfully and in good faith défendants 
refused to permit the plaintiff to vote at said élection. 

To this spécial plea the plaintiff filed a demurrer, assigning in sub- 
stance for cause the following : 

First. That the plea admits that the General Assembly of Virginia 
did by an act approved February 16, 1901 (Laws 1901, Ex. Sess. p. 
262, c. 243), provide for the sélection of delegates to the constitutional 
convention referred to therein, for the convening of the delegates 
thereto, the organization of the convention, and for submitting the re- 
vised and amended Constitution to be prepared by that convention to 
the people of the state of Virginia for ratification or rejection. 

Second. That while it appears by the plea that delegates were elect- 
ed under said act, and that they convened at Richmond, Va., on June 
13, 1901, at the Capitol, it nowhere appears in said plea that the dele- 
gates did organize the convention by taking and subscribing the oath 
required by article 3, § 5, of the Constitution of Virginia, before en- 
tering upon the discharge of their fonctions as ofïicers of that state, 
and that in fact said convention was not lawfully organized, because 
none of the members thereof took and subscribed that oath, and that 
therefore, the members having failed to take and subscribe the oath, ail 
the proceedings of the convention were null, void, and of no effect, 
and hence said plea is bad in law. 

Third. That said plea is not sufficient in law, for the reason that 
it is not true as matter of law, as is alleged in the plea, that so much 
of said act as provided for the élection of delegates to the convention 
and the assembling of the same is constitutional and valid, while that 
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part of said act that undertook to restrict the power of the convention 
to proposing a new Constitution, and requiring tlie same to be sub- 
mitted to the qnalified voters of the commonwealtla for ratification or 
rejection, was unconstitutional and invalid, but, to the contrary, the 
law is that each, ail, and every provision of said act was constitutional 
and valid ; that the provisions of said act required that if the conven- 
tion completed its work before October 5, 1901, the Constitution fram- 
ed by it should be submitted to the qualified voters of the common- 
wealth as a whole, or by separate articles or sections, as the conven- 
tion might détermine, for ratification or rejection, at the gênerai élec- 
tion to be held November 5, 1901, and that if the work of the conven- 
tion was not finished before October 5, 1901, it should reniain for the 
next General Assembly to enact such measures as it should deem prop- 
er for submitting said Constitution to the people of the state for rati- 
fication or rejection; and plaintiff'is advised tliat the convention, even 
if it was a lawfully organized body, which plaintiflf does not admit, but 
dénies, had no lawful autliority to adopt an}' revised or amended Con- 
stitution for the commonwealth of Virginia, or any schedule and ordi- 
nance of registration as set forth in said plea, but that the powers of 
the convention were limited by said act to framing a Constitution to 
be submitted to the qualified voters of the commonwealth as a whole, 
or by separate articles or sections, for ratification or rejection at the 
gênerai élection to be held November 5, 1901, or, if the work of the 
convention was not finished before October 3, 1901, it should remain 
for the next General Assembly to enact such measures as it should 
deem proper for submitting said Constitution to the people of the state 
for ratification or rejection. Hence plaintifl: insists that the action of 
the convention in proceeding to frame and adopt a revised and amend- 
ed Constitution, and a schedule and ordinance of registration append- 
ed to it, as well as the attempt made by said convention to provide that 
the Constitution should go into eiïect on July 10, 1903, at noon, were 
and are ultra vires, null, void, and of no effect. 

Fourth. That as it does not appear in said plea that the convention 
was lawfully organized, by the members thereof taking and subscrib- 
ing the oath required by article 3, § 5, of the Constitution of Virginia, 
before entering upon the discharge of their functions as members of 
said convention, and does not appear by the act of assembly set forth 
in the plea that the convention, whcther it was properly organized or 
not, had no power to frame and adopt a revised and amended Con- 
stitution for the Commonwealth of Virginia, and the schedule and ordi- 
nance of registration appended thereto, the proceedings of the conven- 
tion were ultra vires, null, void, and of no eiïect whatever, and ail 
the other and subséquent proceedings mentioned in said plea based 
upon the alleged action of the convention were likewise null, void, and 
of no effect; that is to say, the requirement of section 25 of said sched- 
ule that the Constitution, except as otherwise provided therein, should 
go into effect July 10, 1902, at noon, was null, void, and of no effect ; 
that the provision of section 24 of said schedule that the Governor of 
the commonwealth should issue his proclamation announciug that said 
revised and amended Constitution had been ordained b)- the people of 
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Virginia assembled in convention, through their représentatives, as tlie 
Constitution for tlie government of the people of the state, and would 
go into effect as sucli, subject to the provisions of the schedule, on July 
10, 1902, at noon, was null, void, and of no effect; that the proclama- 
tion of the Governor of the commonwealth of Virginia, dated the 37th 
day of June, 1902, made pursuant to the provisions of section 21 of the 
schedule, was null, void, and of no efifect; that the provision made by 
the convention that the General Assembly should be convened on July 
15, 1902, and that ail its members and officers should take and sub- 
scribe an oath to support the Constitution of the United States and 
said revised and amended Constitution of the state of Virginia, was 
ultra vires, null, void, and of no effect, and that the action of said Gen- 
eral Assembly pursuant to said last-mentioned requirement was also 
null, void, and of no effect; that the action of the Governor and of 
the other executive officers of the commonwealth of Virginia, and of ail 
the judges of the courts of record, in taking and subscribing the said 
oath in pursuance of section 22 of the schedule was null, void, and of 
no efïect; that the récognition by the General Assembly of the re- 
vised and amended Constitution, and of the schedule and ordinance of 
registration, were null, void, and of no efïect. as was also the joint 
resolution of July 15, 1902, adopted by both Houses of the Virginia 
Législature; and that the Constitution as ordained by said convention 
and recognized by the General Assembly as the Constitution of the 
state of Virginia was null, void, and of no effect. 

Fifth. That article 2 of said Constitution is null, void, and of no 
effect. 

Sixth. That the ordinance providing for the registration of voters 
prior to the year 1901, annexed to and made part of said Constitution, 
is null, void, and of no effect. 

Seventh. That the act of said convention in appointing registrars 
for the several magisterial districts and wards of the counties and 
cities of Virginia, and especially for Tanner's Creek district, in the 
covmty of Norfolk, was ultra vires, null, void, and of no effect, and 
that the act of the persons appointed for said district in accepting the 
appointment as such registrars, and in qualifying as such, was illégal, 
null, and void, as was also the action of such registrars under the al- 
leged ordinance of registration and under the act approved July 28, 
1902. 

Eighth. That the action of the board of registrars in opening books 
of registration for the purpose of registering ail persons who should 
apply, and in making up, signing, and certifying on oath books of 
registration for said Huntersville precinct, was illégal, null, and void. 

Ninth. That the action of said board in making up a roll containing 
the names of persons registered in and for said Huntersville precinct, 
and in forwarding and filing it, was illégal, null, and void, and that ail 
the acts and doings of said board relating to plaintiff's right to vote 
were nuUities. 

Tenth. That plaintiff, under the laws existing and in force prior to 
July 10, 1902, was a duly registered voter at said Huntersville pre- 
cinct, as shown by said plea. 
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Eleventh. That the défendants were lawfully chosen judges of 
élection at Huntersville élection precinct prior to July 10, 1908, and 
were not appointed by said convention or by any alleged officer under 
any authority conferred by it, and, as is shown by the plea, they knew 
that plaintiff was a duly registered voter on the registration books for 
said precinct, made up under the statutes of the state of Virginia in 
force prior to July 10, 1902; that prior to November 4, 1902, de- 
fendants as Judges of élection at said precinct used as their guide to 
the qualification of voters the registration books made up under and 
in accordance with the law of Virginia in force prior to the lOth day 
of July, 1903, under which défendants had theretofore allowed the 
persons whose names appeared thereon to exercise the right of suf- 
frage at that precinct, and that it appears by the plea that the défend- 
ants on the éth day of November, 1902, voluntarily and without com- 
pulsion abandoned the lawful registration books for said Huntersville 
precinct, and accepted in lieu thereof the unlawful and void registra- 
tion books made up under the unlawful Constitution and ordinance 
which took effect as alleged on July 10, 1902 ; that in so doing défend- 
ants assumed ail risk that said newly made up registration books might 
not be the lawful registration books, and became liable for their 
action to plaintifï if such books should be unlawful ; and plaintiff avers 
that said spécial plea is not sufficient in law, because it does not appear 
by anything therein averred that said newly made up registration books 
were, or at any time became, the lawful registration books at Hunters- 
ville precinct, but that, on the contrary, it does not appear from mat- 
ters set forth in said plea that the registration books which were made 
up under the statutes of the state of Virginia in force prior to July 
10, 1902, were the lawful registration books for that precinct, that 
plaintiff 's name was upon said lawful registration books, and that de- 
fendants, being the judges of said precinct, were bound by law to 
hâve said lawful registration books in their possession on the day 
mentioned, to refer to same, and to permit the plaintiff to vote when 
he applied to do so, but that, instead of having such lawful registra- 
tion books in their possession, with plaintiff's name thereon, défendants 
voluntarily on the day and year mentioned, while acting as judges 
of élection at that precinct, abandoned the lawful registration books 
and accepted other and unlawful registration books on which plain- 
tiff's name did not appear, and used the same at the élection at that 
precinct on the day and at the time mentioned, and, being in posses- 
sion of such unlawful registration books, made them the guide of their 
action at said élection, and unlawfully excluded the plaintiff from his 
right to vote at that precinct, because his name was not on the un- 
lawful books, whereas it was the duty of défendants as judges of said 
élection to continue as they had theretofore donc to use the lawful 
registration books for Huntersville precinct, on which plaintiff's name 
appeared as a registered voter. 

To this demurrer by the plaintiff to the défendants' spécial plea the 
latter filed their joinder. 

The demurrer to the déclaration is without merit. The plaintiff 
allèges that under the Constitution and laws of the United States and 
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of the State of Virginia he was in ail respects entitled and qualified to 
cast his vote for a Représentative in the Congress of the United States, 
at the élection held for members of Congress, on Tuesday, November 
4, 1902. The right to vote for a member of Congress is not derived 
solely from the Constitution and laws of the state, but it has its foun- 
dation in the Constitution of the United States. This court has juris- 
diction of any action under the Constitution, laws, or treaties of the 
United States, in which the matter in dispute exceeds the sum or 
value of $2,000, and it is apparent from the déclaration that this suit 
is of that character. The damages are laid at $5,000. The amount 
of the recovery is for a jury to say. This court has no right to hold 
that the amount in controversy is not sufficient to support its juris- 
diction. Giles v. Harris, 189 U. S. 475, 23 Sup. Ct. 639, 47 L. Ed. 
909; Wiley v. Sinkler, 179 U. S. 58, 21 Sup. Ct. 17, 45 L. Ed. 84; 
Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 274 ; 
Swafïord v. Templeton, 185 U. S. 487, 22 Sup. Ct. 783, 46 L. Ed. 
1005 ; Barry v. Edmunds, 116 U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 
729 ; North American Transportation & Trading Co. v. Morrison, 
178 U. S. 262, 20 Sup. Ct. 869, 44 L. Ed. 1061. 

The plaintiff allèges that he is a citizen of the United States, and a 
citizen and résident of the state of Virginia, subject to no disqualifica- 
tion whatever, but possessing ail the qualifications of a voter entitled 
to cast his vote for a Représentative in the Congress of the United 
States, under the Constitution and laws of the United States and of 
the state of Virginia. The insistence in the demurrer that the déc- 
laration is détective because it does not allège that the plaintiff was 
entitled to register and vote in accordance with the provisions of the 
Constitution and ordinance of registration of Virginia which took 
effect on July 10, 1902, and of the act of the General Assembly of 
Virginia which took effect on July 28, 1902, cannot be sustained, as 
the complaint is sufficiently comprehensive in alleging ail the require- 
ments necessary to show that the plaintiff was, under the Constitutions 
and laws then in force, entitled to case his vote at the élection referred 
to. That the plaintiff would hâve likely failed in sustaining his said 
allégations is not a matter to be considered on demurrer. In reaching 
this conclusion I hâve not considered the bill of particulars as part 
of the déclaration, as was suggested by counsel it would at least be 
proper to do. 

The daim that, as the acts of the défendants are not alleged to hâve 
been willful or malicious, the damages must therefore necessarily be 
colorable only, and merely nominal, is without force in cases of this 
character. It was not necessary that the plaintiff should allège in his 
déclaration that the défendants in rejecting his vote acted either ma- 
liciously or intentionally wrongful. The statute under which the plain- 
tiff proceeded does not so require, and the rules of plcading applicable 
to common-law suits, to which the défendants refer in the effort to 
sustain their demurrer, do not apply to this action. The Suprême 
Court, in Giles v. Harris, supra, says: 

"We hâve recognizeci, too, tliat the deprivation of a nian's political and social 
rights properly may be alleged to involve damage to that amount capable of 
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estimation in mouey" [tlie words "timt amount" referriug to the sum of $2,- 
000 necessary to give tliis court juilsdiction]. 

Défendants* demurrer to plaintiff's déclaration will be overruled. 

We corne now to consider the défendants' spécial plea and the 
plaintifï'§ demurrer thereto. Did the matters alleged in the plea jus- 
tify the défendants in refusing the plaintifï's vote, when offered under 
the circumstances set forth in his déclaration? For ail purposes re- 
lating to the demurrer they are conceded to be true. If they constitute 
a défense, the demurrer must be overruled. 

In support of the demurrer, counsel for plaintiff argues with ability 
and force the invalidity of the registration ordinance, as also of the 
Constitution of Virginia that went into effect, as claimed by défend- 
ants, on the lOth day of July, 1902. The plea asserts and the demurrer 
admits : That the General Assembly of Virginia provided for the sub- 
mission to the qualified voters of Virginia of the question: "Shall 
there be a convention to revise the Constitution and amend the same ?" 
That the act provided the method of holding the élection and of as- 
certaining the resuit thereof. That the élection was held, and that a 
majority of the qualified voters decided in favor of a convention for 
the purpose mentioned. That the General Assembly passed an act 
providing for the sélection of delegates to the constitutional conven- 
tion, for the convening of the delegates, for the organization of the 
convention, and for submitting the revised and amendée! Constitution 
to the people of the state of Virginia for ratification or rejection. That 
such act provided for the élection of delegates on the fourth Thurs- 
day of May, 1901, apportioned the delegates among the dififerent coun- 
ties of the state, and required that those elected as such sliould meet 
at the Capitol in the city of Richmond, on Wednesday, June 12, 1901, 
and that the convention should organize and consider a proposed and 
new Constitution, which should be submitted to the qualified voters 
of the state of Virginia for ratification or rejection. That the élection 
for delegates was duly held, and that the delegates assembled at the 
time and place mentioned in the statute. 

The plea allèges that the members of the convention proceeded to 
frame and adopt a revised Constitution, and the demurrer insists that 
the plea is bad in law, because it novvhere appears by it that the dele- 
gates did organize the convention as required by the law under which 
they assembled. In support of the demurrer it is insisted that, before 
the acts of the delegates elected to the convention could be made bind- 
ing on the parties to this suit, such delegates should not only meet as 
provided by law, but should also, before entering upon the discharge of 
their duties, takîî and subscribe the oath as provided for in the Con- 
stitution of Virginia in force when the delegates convened. The oath 
referred to, found in section 5 of article 3 of that Constitution, reads 
as foUows: 

"Ail i)ersons, before entering iipon tlie distibiirse ot aiiy t'uuction as officers 
of this state, must take and svibst-ribe tbe followiiis oath or affirmation: 'I 
do solenmly swear (or aflirni) tbat I will snjiiiort and niaintsiin tbe Constita- 
tion aiul laws of tbe Uuited States, and tbe Constitution and biws of tbe state 
of Virginia ; that I recognize and aecept tbe civil and political equality of ail 
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jiien tiefore the law, and that I will falthfuUy perform the duty of to 

the best of my ability ; so help me God.' " 

It is conceded that this oath was not taken by the delegates consti- 
tuting the convention, they concluding that they were not officers of 
the State in the sensé that those words were used in said Constitution. 
The insistence of the plaintifï's counsel is that by refusing to take that 
oath the convention rendered ail of its proceedings null and void. It 
is also claimed that the registration ordinance passed by the conven- 
tion, set up and relied on by the défendants in their spécial plea, and 
attached to and promulgated with the Constitution and schedules, w3lS 
a nullity ; the Constitution not having the power to so legislate, as the 
right to so enact was vested only in the General Assembly of Vir- 
ginia. 

Another point made by plaintiff in support of the demurrer involves 
questions of suprême importance in our System of government, and is 
worthy of the serious considération of those whose duty it is to déter- 
mine them. It dénies the right of the convention to disregard the lim- 
itations placed upon its powers, found in the conditions imposed by 
the Congress of the United States (Act Jan. 26, 1870, c. 10, 16 Stat. 
G2) and by the Constitution of the state of Virginia under the provi- 
sions of which the convention assembled. 

The spécial plea also insists that so much of the act of the General 
Assembly of Virginia, by virtue of which the convention convened, as 
provided for the élection and assembling of delegates to the convention 
is constitutional, but that the part of said act which undertook to re- 
strict the power of the convention to proposing a new Constitution, 
and requiring the same to be submitted to the qualified voters of the 
commonwealth for ratification or rejection is unconstitutional and in- 
valid. The demurrer to the plea puts that averment in issue, and in- 
sists that the convention had no authority to act in any way, or to 
consider any matter, except as it was authorized to do by the act con- 
vening it. 

It is not the province of the courts to make eitlier Constitutions or 
laws ; but after the sovereign people hâve declared the one, and their 
représentatives hâve enacted the other, then it is the duty of the courts 
to détermine the rights of the people between themselves under such 
Constitutions and by such laws. Under our System of government the 
people of the states may amend their respective Constitutions, or make 
and déclare new Constitutions, as they bave provided for, whenever 
they think their common welfare will be promoted thereby, due regard 
being had for the provisions of the Constitution of the United States ; 
and whetlier or not the restrictions and the requirements of that Con- 
stitution hâve been duly observed in the Constitutions of the states. 
and whether or not the states admitted into the Union hâve observed 
the demands of their enabling acts, are political questions, to be 
determined by the executive and législative branches of the fédéral 
government. This policy bas been adhered to since the adoption of 
the Constitution of the United States. The reason for it is obvions, 
not, as bas been suggested, because the courts are controlled by rigidl 
rules of construction and by précédents, but because they must not 
165 F.— 35 
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invade the dominion nor usurp the duties of the other departments of 
the government, by which questions relating to public policy, govern- 
mental necessities, i and political rights are considered when laws are 
passed and proclamations are issued. Luther v. Borden et al., 7 How. 
1, 12 L. Ed. 581 ; Texas v. White, 7 Wall. 730, 19 L- Ed. 227; Jones 
V. U. S. 137 U. S. 202, 11 Sup. et. 80, 34 L. Ed. 691. 

This court will not decrçe concerning the policy of public measures, 
nor will it pass on the expediency of the action of the législative and 
executive departments of the government, but will construe and apply 
the enactments of the one and the acts of the other after those de- 
partments hâve discharged the duties assigned them. It will not hesi- 
tate to décide ail judicial questions properly before it, but it will dé- 
cline to enter the political domain, and will refuse to attempt by its 
decree to dispose of matters confided to the officiai action of others. 

That the Constitution of the United States and the laws of the Con- 
gress passed in conformity thereto are suprême throughout the nation, 
and that it is the duty of ail judges to so decree, anything in the 
Constitution or laws of any of the states to the contrary notwithstand- 
ing, is conceded by ail whose opinions are worthy of considération. 
Will it not also be universally conceded that, before it can be decided 
by the courts whether or not the Constitution of any state bas in- 
corporated therein anything contrary to the Constitution of the United 
States, in cases where unfortunately there is a controversy as to which 
of two instruments is the valid Constitution of a state, it must first be 
determined which is the Constitution of that state, to which the people 
thereof owe their allegiance? It is concerning this ascertainment — 
whose duty it is to décide it — that I find myself compelled to difïer 
with the insistence of the plaintiff as it was presented in the oral argu- 
ment by the learned and distinguished attorney who so ably and elo- 
quently represented him. 

Whether or not the people of the state of Virginia hâve duly adopted 
the Constitution in controversy in this case is a political question, not 
to be disposed of by this court, but by the législative and executive 
departments of the government of that state. Those departments hav- 
ing recognized and promulgated that Constitution, having declared it 
valid and in force, it consequently is the fundamental law of Virginia, 
so to remain until it is changed by the people of that state, or over- 
thrown, not by the courts, but by révolution. The Suprême Court of 
Appeals of Virginia, in Taylor v. Commonwealth, 101 Va. 829, 831, 
44 S. E. 754, 755, says: 

"The Constitution of 1902 was ordalned and proclaimed by a convention duly 
called by direct vote of the people of the state to revise and amend the Con- 
stitution of 1869. The resuit of the work of that convention has been recog- 
nized, aocepted, and acted upon as the only valid Constitution of the state by 
the Governor in swearing fldelity to it and proclaiming it, as dlrected thereby; 
by the Législature in its formai officiai act adopting a Joint resolution, July 
15, 1902, reeognizing the Constitution ordained by the convention which as- 
sembled in the city of Richmond on the 12th day of June, 1901, as the Con- 
stitution of Virginia ; by the indlvidual oaths of its members to support it, and 
by its having been engaged for nearly a year in legislating under it and putting 
its provisions into opération ; by tlie judiclary in taking the oath prescribed 
thereby to support it, and by enforcing Its provisions; and by tlie people in 
their primary capacity by peacefully accepting it and acaulescing in it, by 
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reglsterl^ig as roters under It to the extent of thousands throughout the state. 
and by voting, under its provisions, at a gênerai élection for their représenta- 
tives in the Congress of the United States." 

In that case it was contended that the convention of 1901-03, was 
without power to promulgate the Constitution it ordained, and it is 
well to note that the Suprême Court was impelled to the conclusion 
it announced without deciding directly that spécifie question. In effect 
that court held that, as the question presented by the record, relating 
to the vahdity of the Constitution, was in character political, and as 
that instrument had been acknowledged by the state government — ^by 
the législative, executive, and judicial departments thereof — and also 
by the people, it thereby became the fundamental law of the state, and 
that consequently it was the duty of the court to adjudge that the citi- 
zens of Virginia did owe obédience and allegiance to it. 

It does not follow from the conclusion I hâve reached that this 
Constitution may not contain certain provisions in conflict with the 
requirements of the Constitution of the United States and of the 
laws made in pursuance thereof, and, if that be so, then in proper pro- 
ceedings it will be so adjudged; the resuit being that those provisions 
in conflict with the suprême law will be null and void, and not the 
Constitution in its entirety. The claim of the plaintiflf in this action 
is that said Constitution of the state of Virginia is null and void, and 
not that it is in some particulars in conflict with the Constitution of 
the United States and the laws made thereunder. 

Whether or not this Constitution of Virginia is consistent with the 
requirements of the fédéral Constitution, relating to a republican form 
of government, is a question to be determined by the législative and 
executive departments of the government of the United States. In 
regard to such matters the courts will not take the initiative, but will 
await the action of the departments mentioned, and when they hâve 
acted will be bound by the conclusion they hâve reached. If such 
action has not been taken by those departments of the government, 
the presumption is that the necessity for it did not exist, and the courts 
will not infer that they hâve either refused or neglected to promptly 
and efficiently discharge the duties imposed upon them. 

The plaintiff's demurrer to the défendants' spécial plea will be 
overruled. 



In re EMERSON MINING CO. 

(District Court, N. D. Georgla. December 11, 1908.) 

Saxes (5 473*)— Conditional Sales— Failure to Recobd. 

Where a contract for the sale of machinery, reserving title In the seller 
until payment, was not recorded like a chattel mortgage in the county 
where the machinery was placed and kept, as requlred by Clv. Code Ga. 
1S95, § 2777, the réservation was invalid as against a purchaser of an in- 
terest in the property without notice; but as to the remainlng interest, on 
which such purchaser took a chattel mortgage, which he also failed to re 
cord, it was entitled to priori ty because prior In time. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1384; Dec. Dig. { 
473.*] 

•Foi other cases see sams topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Bankruptcy. On intervening pétition, 

J. M. Wood, for Cincinnati Equipment Co. 
Henderson Halman, for Edward McDowell. 

NEWMAN, District Judge. The question for détermination hère 
arises on the intervening pétition of Edward McDowell in the above- 
stated bankruptcy case. The contest is over a steam shovel sold by 
the Cincinnati Equipment Company to the Emerson Mining Company 
on November 25, 1905, with a written réservation of title. The home 
of the Emerson Mining Company is in Fulton county, but its plant 
and the place where the steam shovel was located at and before the 
time bankruptcy proceedings were instituted is in Bartow county. 
The paper containing the réservation of title was not recorded in Ful- 
ton county until June 23, 1906, more than six months after the shovel 
was sold, and was not rçcorded in Bartow county until the 7th day of 
September, 1907, after the pétition in bankruptcy was filed. The stat- 
ute.of Georgia (Civ. Code 1895, § 2777) provides that conditional bills 
of sale to personalty must be recorded in Georgia in the same manner 
as mortgages on personalty are recorded. 

It was necessary, to make this condition sale effective, that the paper 
containing the réservation of title to the steam shovel should hâve 
been recorded both in Fulton county and Bartow county. The statute 
of Georgia provides for the record of mortgages on personalty in the 
county where the mortgagor lives, and also in the county where the 
mortgaged property is located. If the personalty is eut of the state 
when the mortgage is executed, and is af terwards brought into the 
state, the same rule applies, except that it should be recorded within 
six months after the property is brought into the state. This paper 
containing the réservation of title was executed, as I understand it, 
before the property was brought into Georgia. It is immaterial about 
this, however, for in any event the paper was not properly recorded. 

On January 14, 1907, the Emerson Mining Company executed and 
delivered to Edward McDowell the following paper: 

"Whereas, there has been paid to us by Edward McDowell, of Atlanta, Ga., 
the sum of twenty-four hundred dollars ($2,400), the receipt whereof is here- 
by acknowledgèd, we hereby sell and transfer unto the said McDowell, with 
full warranty of title, a two-thlrds (%) undivided interest in a certain Bay 
State steam shovel, now on the .Jones Iron ore property, being operated by this 
Company and located uear Emerson, Bartow county, Georgia." 

On July 6, 1907, the Emerson Mining Company gave to McDowell 
the following paper: 

"Whereas, Edward McDowell, of Atlanta, Georgia, is maklng advances of 
money to the Emerson Mining Company (operating near Emerson, Bartow 
county, Georgia), and is othervvlse a creditor of said company: Now, in con- 
sidération of the above, the said Emerson Mining Company by Its président 
hereby sells and transfers to the said McDowell its one-third (%) Interest in 
the Bay State steam shovel, now in use at the iron ore mine being operated 
near Emerson, Ga., by said company; the intention of this bill of sale being 
to secure said McDowell against possible loss of any of the above indebted- 
ness. However, when the said Emerson Mining Company shall hâve dlscharg- 
ed the indebtedness or obligations to said McDowell, then this instrument 
shall be canceled or become void." 
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Checks are in évidence, given by McDowell to the Emerson Mining 
Company, indorsed and collected by that company, as follows : Octo- 
ber 29, 190G, $500; November 15, 1906, $700; November SO, 1906, 
$600 ; January 14, 1907, $600. 

The différence between the two papers given McDowell by the Em- 
erson Mining Company, as set ont above, is apparent at a glance. 
The first paper gives to McDowell an absoiute unconditional title to 
two-thirds undivided interest in the steam shovel. The second paper 
shows that it was given to secure an indebtcdness, and must clearly be 
construed as a mortgage, or a bill of sale to secure a debt, having 
practically the same effect as a mortgage. Neither of thèse papers 
was recorded. 

While there is some contention hère that at the time thèse papers 
were executed and delivered to McDowell he was put in possession 
of such facts as would hâve caused him, by reasonable inquiry, to 
know that the title to the steam shovel was in the Cincinnati Equip- 
ment Company, I do not think that this contention can be sustained. 
It cannot be fairly concluded from the évidence that McDowell had 
such knowledge as would put him on notice of the contract between 
the Cincinnati Equipment Company and the Emerson Mining Com- 
pany; that is, of the réservation of title. So, in my judgment, the 
rights of McDowell as against those of the Cincinnati Equipment Com- 
pany must be determined by the construction placed on the papers 
executed and delivered to him by the Emerson Mining Company. 

The first paper, conveying to him absolutely and unconditionally a 
two-thirds undivided interest in the steam shovel, is such that as to 
this two-thirds interest his right prevails over that of the Cincinnati 
Equipment Company. As to the last paper, which I construe to be 
merely a mortgage, it not being recorded, and the paper containing the 
réservation of title in the Cincinnati Ec(uipment Company not being 
recorded, the rnle, "First in time, first in right," should be applied, and 
the right of the Cincinnati Equipment Company is greater than that of 
McDowell. 

It has been contended hère that the fact that the last paper executed 
was a mère mortgage should throw light upon and give color to the 
first paper executed, and that it indicates as to both a mère intention to 
secure a debt due to McDowell. I do not think so. In the last paper 
the Emerson Mining Company conveyed to McDowell "its one-third 
interest in the steam shovel," etc., showing that the only title it then 
claimed to hâve in the steam shovel was this one-third interest. Why 
the papers should bave been made in this way, and why the trans- 
action occurred as it did, we are not informed by the évidence ; but, 
for some reasons unknown to the court, we see that title to the two- 
thirds undivided interest was conveyed to McDowell unconditionally, 
and that the other one-third interest was mortgaged to secure a debt. 
I do not think any other construction can properly be given thèse 
papers, and therefore the décision of the référée will be modified to 
this extent, and a decree may be taken that McDowell had and has a 
two-thirds vuidivided interest in the steam shovel, and the Cincitmati 
Equipment Company has a one-third undivided interest. 
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The action of the référée as to the payment and apportîonment of 
costs should be modified in accordance with tlie conclusions reached 
hère as to the rights of the parties. 



CITY OF OROVILLB v. INDIANA GOLD-DREDGING 00. 

(Circuit Court, N. D. Californla. October 20, 1908.) 

No. 14,773. 

1. Watees and Wateb Coubses (8 52*) — Obstruction of Stkeaii— Rianx lo 

Natubal Flovv. 

A Company ownlng a part of the bed of a stream whlch It is devoting 
to private purposes is bound to exercise the highest care not to so oLiStruct 
the stream as to cause It to overflow and injure property ou the bauks in 
cases of freshets, which, although unusunl, are linown to hâve occurred 
lu the past and are to be antîcipated. Such freshets cannot be considered 
acts of God nor extraordinary floods. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
6 44 ; Dec. Dlg. § 52.»] 

2. Waters and Wateb Coueses (§ 61*) — Obstetjcting Natubal Flow oi" 

Stream— INJUNOTION . 

Défendant was dredging for gold in the bottom of a river in such man- 
ner as to leave a ridge of grave!, sand, and stones across a large part of 
the stream from 10 to 30 feet In helght above the level of the bed of the 
stream, and obstructlng Its flovv at a point opposite the site of complaln- 
ant City, and inereasing the danger of overflow, whlch had on two occa- 
sions wlthln 50 years caused great damage to property In the city. Eeld, 
that the danger to the public health and welfare from such obstruction 
was such as to entltle compialnant to an injunction to restraln the exten- 
sion of the woris in such manner as to increase the obstruction. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
I 61.*] 

In Equity. On motion to dissolve injunction. 

Robert T. Devlin, A. P. Black, and Carleton Gray, for complainant. 
R. F. Lewis and Ralph C. Harrison, for défendant. 

DIETRICH, District Judge. The city of Oroville is situated up- 
on the left bank of the Feather river, the town site comprising a 
comparatively level tract of land bounded upon the north and the 
west by the river channel, which is shallow and of variable width. 
The défendant is the owner of a portion of the bed of the river, and 
bas engaged in extracting the gold from the gravel thereof by means 
of a dredge. The dredge was constructed on the left bank of the 
river near the point where it bends to the south, and after its com- 
pletion it was moved out into the channel almost at right angles to the 
outrent for a distance of about 800 feet, and thence down and substan- 
tially parallel with the course of the stream a considérable distance. 
Behind the dredge and throughout its entire course a ridge of sand, 
gravel, and stones is left, varying from 10 to 30 feet in height above 
the level of the bed of the stream, and forming a continuous barrier 
to the free flow of the water, reaching from the left bank to within 

♦For other cases see sarae toplo & § numbbe lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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about 300 feet of the right bank. No part of the channel thus dredged 
is submerged during the low-water season, but during a portion of 
each year the entire bed is covered by water. The river is supplied 
by both rain and melting snow, and after the manner of mountain 
streams, the fluctuations in the flow are great and irregular both as 
to time and degree. It is conceded that a rise of 18 feet above low 
water is not unusual, and at least twice within 50 years it has reached 
approximately 30 feet. One of thèse extrême freshets occurred in the 
year 1907 (before défendant commenced its opérations), at which time 
much of the town site was submerged, to the great inconvenience and 
damage of the complainant and its inhabitants. To provide against 
a récurrence of such a catastrophe, plaintifif at once took steps to erect 
a levée along the left bank of the river, which, however, has not been 
completed. 
Held that: 

1. The primary function of a natural water course being to carry 
away and discharge the waters which it receives, the défendant, in 
ahering the channel of Feather river, owes to the plaintiiï the duty 
not only of making provision for the ordinary flow of water, but of 
exercising the highest circumspection to avoid obstructions which will 
irtjuriously afïect the complainant in periods of unusual high water. 
While the défendant is not bound to provide against extraordinary 
floods, which compétent and skilled persons familiar with the history 
of the river and with its v/atershed cannot reasonably anticipate, it 
cannot ignore freshets which are known to occur, although rarely and 
at irregular intervais. Neither rarity nor irregularity is a légal équiv- 
alent of "extraordinary," and where a stream is commonly subject 
to great fluctuations, as hère, floods which hâve occurred twice within 
50 years, and which differ from other freshets only in degree, and 
which are the resiilt not of abnormal conditions, but of the conjunc- 
tion, infrequent and irregular though it may be, of causes, each of 
which naturally and commonly recurs, such as snows, rains, winds, 
and sunshine, cannot be deemed to be acts of God. The mère appré- 
hension of possible danger is insufficient to invoke équitable interfér- 
ence against the prosecution of a usef ul or profitable enterprise ; but 
hère, while the time of a répétition of the flood of 1907 cannot be cal- 
culated and is wholly uncertain, the fact of such récurrence is not 
only possible but highly probable, and neither a considération of the 
defendant's profit, nor even the préservation of the enterprise itself, 
furnishes a suflicient reason for compelling the complainant to fortify 
itself against the added péril incident to the defendant's opérations or 
.itand in constant fear of the dire conséquences of an overflow, which, 
while it might not occur in a génération, might spread disaster at any 
season. The health and safety of a populous community are involved, 
and, if it were otherwise, there is no public policy which is more solic- 
itons for the acquisition of the wealth in the bed of a river than for 
the préservation and protection of that which has already been created 
upon its banks. 

2. For light reasons courts will not grant interlocutory injunctions, 
but it is not the invariable rule that relief will be denied unless it ap- 
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pears free frotn ail possibility of doubt that in jury will inevitably flow 
from the act sought to be restrained. Regard niust be had for the 
nature of the threatened conduct complained of, and for the character 
and extent of the probable as well as the inévitable results thereof, 
and for ail the other circumstances of the case. Where, as hère, upon 
the one side there is to be considered only the profit of a purely pri- 
vate enterprise, and. upon the other, the health and safety and prop- 
<;rty of a large nuniber- of people, and where the in jury, if it is ac- 
tually realized, will be immeasurable and irréparable, and where the 
obstruction is of such a character that it cannot be removed or ma- 
terially diminished in the présence of imminently impending disaster, 
the court may properly grant or continue an interlocutory injunction 
upon a showing which is not entirely free from conflict and doubt. 

3. In restraining the threatened conduct of a défendant during the 
pendency of a suit, as a gênerai rule, a court will restrict the scope of 
the injunctive order to the protection of the substantial rights of the 
applicant, the aim being to interfère with the opérations of the défend- 
ant only so far as may be actually necessary. 

That part of the ridge of gravel left by the défendant parallel with 
the thread of the stream is in itself not a material obstruction, and 
therefore, while the motion to dissolve wiU be denied, the injunction 
will be modified so as to permit the défendant to elongate- this ridge 
indefinitely down the stream, upon the condition that it make an open- 
ing in the transverse ridge at least 50 feet in width. 



VISANSKA V. COHEN et al. 

(■District Court, N. D. Gcorgia. October 10, 1908.) 

Bakkiîuptcy (§ 303*) — Fbaudulent Tbansfeks by Bankeupt— Recoveet of 
Pkoi'ekty by Trustée. 

A fliiding by a sijecbil master that a conveyance of real estate by a bank- 
ruT>t shortly before bis bankruptcy was merely colorable and withont con- 
sidération, and made for the pnrjiose of defrauding creditors, and that bis 
trustée In bankruptcy was entitled to recover the same as a part of bis es- 
tate, under Bankr. Act Jnly 1, 1808. c. o41, § 70, sulid. "e." 30 Stat. 5GG (U. 
S. Comp. St. 1901, p. 3452), as anieiidod by Act Feli. 5, 1003, c. 487, § 16, 32 
Stat. 800 (V. S. Comp. St. Supp. 1907, p. 1032), hchl supported by the évi- 
dence. 

IKd. Note. — For other cases, see Bankruptcy, Cent Dig. § 4G2; Dec. Dig. 
§ 303.*] 

In Equity. On report of spécial master. 

Slaton & Phillips and Dodd & Dodd, for complainant. 
Etheridge & Etheridge, for défendant. 

NEWMAN, District Judge. By consent of counsel this case was 
referred to Chas. T. Hopkins, Esq., spécial master. He lias heard 
the évidence in the case and bas submitted a report. Exceptions to 
the report were fîled before the spécial master and overruled by him. 

*i''or oUier oases see same topic & S kdmbee in Dec. & Am. Digs. 1007 to date, & Kep'r Indexes 
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The exceptions hâve been renewed in the District Court. This case 
is pecuharly of that class where the report of the master is valuable 
and where it is entitled to great weight. The référence was by con- 
sent, and the spécial master was agreed to by the parties. It deals 
with the question as to whether the sale of certain real estate in the 
city of Atlanta, made by Cohen, wlio soon afterwards was adjudged 
a bankrupt, to Weiner, was a bona fide transaction, made m good 
faith for a valuable considération, or whether it was a mère colorable 
transaction, fraudnlent iu character, and made for the purpose of 
defrauding creditors. The master tînds the latter to be true. 

Cohen claims to bave gone to Washington, D. C, and to bave there 
sold to Weiner (without anv jjrevioiis negotiations having taken ])lace) 
a house and lot in the city of Atlanta for the sum of $3,001). Weiner 
and Cohen claim that AVeiner had loaned to Cohen's son some time 
previously $300, and to Cohen's wife shortly thereafter $oOO. Thèse 
sums, aggregating $800, were allowed as part of the pnrchase priée, 
and the claim is that $2,SO0 was paid by Weiner in currency. Coher^ 
claims that he brought this $2,Î00 to Atlanta and paid it out on what 
he calls "confidential debts." Ile introduced a nnmber of witnesses, 
who say that he paid them varions sums of money. The master evi- 
dently did not believe them. Not a single pièce of writing was in- 
troduced to show that he owed any of thèse debts, or any receipts 
for the same when thej' were paid. Weiner's business and the évi- 
dence with référence to bis surroundings and condition indicate that 
he must be a man of small nieans. He claims to hâve borrowed $700 
of the money he paid Cohen ; $400 from his sister, and $300 from 
a close Personal friend. No notes or évidence of indebtedness of 
any kind were ofifered to show that any such transaction really took 
place. Weiner claims to hâve had the other $1,.500 in currency at 
his home in W^ashington. 

Cohen made no effort whatever to sell the property in Atlanta 
before leaving for Washington. He was in the whisky business 
in Atlanta, and ail this occurred about the time of the passing of 
the prohibition law by the Législature in Georgia, whereas he con- 
cèdes he was in bad shape financially. Cohen was in possession of 
the property when the bankruptcy proceedings were instituted, and 
is still in possession. He claims to be paying rent to Weiner un- 
der a lease which he obtained from him for a year, after he made 
the deed for the property to W'einer. An extract from the report 
of the spécial master is as follows : 

"Upon the lieariug it was couteuded in belialf of tlie trtistee tliut tlie trans- 
action in question was fraudnlent. unrter différent views of sections GOb. 07e. 
iind 70e of the bankruittcv act of _1S!)8 (Act .Tuly 1, 1808, c. 543, 30 Stat. i562, mr,. 
5GG [U. S. Comp. St. KK)], pj). .344.1. H-ii'.}. .34521), as subseqnently ameuded 
(Act Féb. 5, 1008, c. 487, §§ i:5. 1(5. :',2 Stat. 79i>, 800 [U. S. Comp. St. Supi). 1907, 
pp. ].0;>1, 1032]). Xarrowed down to a practical basis, the controversy in ques- 
tion upon the trial assumed the iiliase of whether a bona fide transaction oc- 
curred in Washington, D. 0., between défendants Cohen and Weiner. The tes- 
tlmony and agreed stipulation of facts Introduced has eonviucingly led to a 
conclusion with référence to the facts wlileh renders resort to légal standards 
practically unnecessary. Upon considering ail the évidence Introduced, I am 
reasonably .satisfied that no such transaction as is stated by défendants Cohen 
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and Weinef occiirred in Washington, and that tlie purported deed is colorable 
only, and is intended for tlie protection of défendant Cohen. I désire some- 
what at length to give the reasons that hâve induced thls conclusion, In orJer 
that, If a review Is deslred, there will tie no difficulty In placing the finger upon 
the error commltted." 

The master then sets out in considérable détail the facts surround- 
ing this alleged transaction, which I hâve endeavored to siimmarize 
briefly above. The spécial master then concludes his report as fol- 
iows: 

"In conclusion, npon the facts I flnd that Cohen was the owner of a house 
aud lot ; that he knew his banlcruptcy was inévitable ; that he applled to a rela- 
tive of his wife In Washington to protect him to the extent of his home, by en- 
tering into a bare, colorable transaction ; that he dld not in good falth and for 
a valuable considération sell his home to Welner ; that no considération was 
paid by Weiner to him ; that Weiner lînew at the time the financlal condition 
of Cohen, and entered luto the scheme for the purjiose of protectlng Cohen ; 
that the alleged sale was made for the purpose and wlth the mtent of hindering, 
delaying, and defrauding Cohen's creditors ; that almost Immediately upon his 
retwrn to Atlanta he consented to be adjudged a bankrnpt and to the appoint- 
ment of a recelver ; that Mr. Harris, a close mutual frlend of both Cohen and 
Welner. received the deed in question, the lease from Weiner to Cohen, and 
selected Messrs. Etherldge to represent both Cohen and Weiner. It is, of 
course, needless to say that Messrs. Etherldge had nothing to do with the trans- 
action prior to the active institution of the bankriiptcy proceedings, and were 
in no way cognizant of nor respousible for what transplred. I further find that 
the trustée is legally entitled to and is the owner of the property in question, 
and a decree to that eftect should be entered." 

The évidence before the master is certainly sufficient to sustain, and 
I think it fully sustains, the report. The conclusions the master draws 
are justified by the facts, and consequently the exceptions will be over- 
ruled and the report confirmed. 

A decree may be taken in favor of the trustée for the property 
m controversy. 



CRAIG V. WBTXH MOTOR CAR CO. et al. 
(Circuit Court, S. D. New York. December 10, 1908.) 

OOBPOEATIONS (1 668*) — FOBEIGN CORPORATIONS — ACTIONS AGAINST— JUBIS- 
DICTION. 

Under the rule of the fédéral couits, service of summons in New York 
on a director of a corporation of another state temporarily in New York 
on privaté business, or lu connection with a single transaction of the cor- 
poration in that state, does not give a court jurisdiction In a Personal 
action against the corporation, where it has never done business in New 
Yorlc, and has no office, agent, or property there. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2613; Dec. 
Dig. § 668.* 

Service of process on forelgn corporations, see notes to Eldred v. Ameri- 
can Palace Car Co., 45 C. C. A. 3 ; Cella Commission Go. v. Bohlinger, 78 
C. C. A. 473.] 

On Motion to Set Aside Service of Summons. 

Olcott, Gruber, Bonynge & McManus, for plaintifï. 
RoUins & RoUins, for défendant Welch Motor Car Co. 

*For other cases see same topic & § numbbr in tiec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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WARD, Circuit Judge. This action was begun in the Suprême 
Court of New York to recover damages for personal injuries. The 
défendant, a corporation of the state of Minnesota, engaged in the 
manufacture of automobiles, appeared specially to remove the case 
to this court, and now moves to set aside the service of the summons. 

The défendant never has done, and does not now do, any business 
in this State, nor has it any office, agent, or property hère. But, a 
dispute having arisen between it and a New York corporation which 
was in the habit of purchasing its automobiles as to crédits claimed 
by the latter, the défendant sent one Welch to New York to make 
some settlement. A purchase by the défendant of the capital stock 
and assets of the New York corporation were one of the features un- 
der considération. While thèse negotiations between Welch and the 
New York corporation were pending, one of the defendant's directors, 
named Swart, came to New York, as he says, on his way to visit his 
old home at Amsterdam. Perlman, président of the New York Com- 
pany, says that Swart came to his office every day between Septem- 
ber Ist and llth, and often discussed the pending negotiations. After 
he went to Amsterdam the settlement fell through, and Perlman told 
the attorneys of the plaintiiï in this case that Swart could be served 
at Amsterdam, and himself had the summons served. 

As the cause of action arose hère, the service was good in the courts 
of this State, under section 433, Code of Civil Procédure. But the 
rule in the fédéral courts is différent. Goldey v. Morning News, 156 
U. S. 518, 15 Sup. et. 559, 39 L. Ed. 517. The affidavits satisfy me 
that Swart was not acting for the défendant while in this state, and, 
if he were, a single transaction would not be enough to make service 
on him as a nonresident director good service on the défendant in 
the fédéral courts. Conley v. Mathieson Co., 190 U. S. 406, 23 Sup. 
Ct. 728, 47 L. Ed. 1113 ; Pennsylvania Lumbermen's Insurance Co. 
V. Meyer, 197 U. S. 407, 25 Sup. Ct. 483, 49 h. Ed. 810; Good Hope 
Co. V. Railway Co. (C. C.) 22 Fed. 635; Boardman v. S. S. Mc- 
Clure Co. (C. C.) 123 Fed. 614; Louden Co. v. American Co. (C. C.) 
127 Fed. 1008; New Haven Pulp Co. v. Manufacturing Co. (C. C.) 
130 Fed. 605 ; Buflfalo Glass Co. v. Manufacturers' Glass Co. (C. C.) 
142 Fed. 273. 

Motion granted. 



In re IIARïWELL OIL MILLS. 

(District Court, N. D. Georgia. December 5, 1908.) 

Bankbuptcy (§ 60*) — Involuntaet Prooeedings — AcTa op Bankbuptct — 
GENERAL ASSIGNAIENT— Corporations— "(iENEEAL Assignment." 

A resolution adopted by the stocliholders of a corporation, authorizing 
the board of directors, tlirough a committee to be appointed by it, to ad- 
vertise and sell tlie property of the corporation at auction at not less than 
a stated prlce, and to pay the debts of the corporation with the proeeeds, 
with power to déclare such sale ofE in a certain contingency, was not a 
gênerai assignment, which constituted an act of banlcruptcy, under Bankr. 
Act July 1, 1898, c. 541, § ;3a (4), 30 Stat. 546 (U. S. Oomp. St. 1901, p. 

•For other oases see eame topic & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3422), as amenaed by Act Feb. 5, 1903, c. 48V, § 2, 32 Stat. 797 (U. S. 

Conip, St. Supp. 1007, p. 1025). 

[Ed. Note. — I'\>r other cases, see Haiikniiitey, Dec. r>ig. § 60.* 

For other defiiiitious, see Words and Phrases, vol. 4, pp. 3052-3054.] 

. In Bankruptcy. On involuntary pétition. 

W. L. Hodges, for alleged bankrnpt. 

A. G. & Julian McCurry and Moore & Pomeroy, for petitioning 
creditors. 

NEWMAN, District Judge. In July, 1908, an involuntary pétition 
in_ bankruptcy was filed against the Hartwell Oil Mills. The Hartwell 
Oil Mills filed an answer to the pétition, denying insolvency and that 
it had committed any acts of bankruptcy as alleged. The matter was 
referred to E. L- Upson, Esq., as spécial master, to hear évidence and 
pass upon the questions raised by the pétition and answer. He has 
filed a report, finding that at the time the pétition in bankruptcy was 
filed the' Hartwell Oil Mills was not insolvent and that it had not 
committed any act of bankruptcy. The spécial master having found 
that the Hartwell Oil Mills was not insolvent, it became unnecessary 
for him to consider, and it is unnecessary to consider hère, some of 
the minor grounds of bankruptcy alleged — preferential payment to 
creditors. 

Exceptions hâve been filed to the report of the spécial master, and 
the same hâve been argued and submitted. The first question raised 
is on the allégation in the creditors' pétition to the efifect that the 
Hartwell Oil Mills had, within four months before the filing of the 
pétition, made a gênerai assignment for the benefit of creditors. The 
évidence to sustain this allégation is this : On June 3, 1908, at a 
regular meeting of the stockholders of the Hartwell Oil Mills, it was 
determined that it was important that ail the stockholders be présent 
in person or by proxy at this meeting, and the meeting appears to hâve 
been adjourned to June 20, 1908. At ail events, on June 20, 1908, 
there was an adjourned meeting of stockholders at which a majority 
of the capital stock was represented. New officers for the corpora- 
tion were elected, and on motion the following resolution was adopted : 

"Eesolved: That rhe board of directors appoint a commission, to compose 
of three, to ndverti.se for 30 days and sell at public sale on the first Tuesday 
In Auj;ust. nineteen hundred and eijçlit, at twelve m., the Hartwell Oil Mills 
and machinery, {tinner.'i', and the whole oil mill plant for cash. Tliat the np- 
set price be fixed at twent.y-two thousand five hundred dollars ($22,500.00). 
Tliat, if the debts of the mill can be arranjred for botween uow and the date 
of the sale by the board of directors, theii the sale ma.y be declared off by a 
majority of the board of tlirecrors. ïhat no bid sliall be recognized by the 
eominission until the bidder shall first deposit witli tlie conmilssiou a eertlfled 
eheck to twenty-flve luin<k-ed doHars, to be forfeited to the Hartwell Oil IVIiUs 
if he does not eomply with the term of liis bid within teu days of the sale. 
That the board of directors be and are hereby anthori/ed to inake title to the 
purchaser of said property in conforrnity to sale made by conunission. That 
the board of directors fix the compensation of the commissiouers. That, if 
the said property be sold, thon the board of directors are directed to wind 
up and setfle the debts of the mill according to law." 

*For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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It is cîaimed that this action of the stockholders constituted a gên- 
erai assignment for the benefit of creditors. The spécial master found 
that it did not, and he found correctly. The commission to sell the 
mill, as shown by the advertisement in évidence, consisted of two of 
the directors and Mr. George C. Grogan, an attorney at law, who 
held a proxy, as shown by the minutes of the meeting of stockholders 
on June 3d. The action of the stockholders simply amounted to the 
appointment of a committee — commission, as it was called — to en- 
deavor to sell the property of the company to the best advantage and 
wind up its affairs. Before the date of this sale arrived, financial ar- 
rangements were made by the officers of the mill which rendered the 
sale unnecessary. I hardly think this question needs discussion. 

The next matter for considération is that of the insolvency of the 
Hartwell Oil Mills. There was considérable évidence on this ques- 
tion before the spécial master. In his report he says: 

"I find the prépondérance of the évidence establishea the fair market value 
of the property of the Hartwell Oil Mills to be over twenty-flve thousand dol- 
lars (§25,000). I flnd that the total indebtedness of the said mills is less than 
$25,000. I find that the Hartwell Oil Mills was not insolvent on the 31st day 
of July, A. D. 1908, the date thèse Involuntary proceedings were filed." 

An exâmination of the évidence taken before the spécial master 
and filed by him shows this finding to hâve been abundantly sustained. 
While there was some évidence the other way, the spécial master cor- 
rectly concludes that the weight of the évidence was that the com- 
pany was entirely solvent. 

The pétition in bankruptcy in this case should be dismissed, and it 
is so ordered. 



Ex parte GREEN et al. 
(District Court, S. D. New York. November 19, 1908.) 

1. Habeas Corpus (§ 113*) — Appeal feom Judgment Dischabging Wkit — 

Stay Pendiîsig Appeal. 

Under rule 33 of the Circuit Court of Appeals (79 C. C. A. xxxvi, 150 
Fed. xxxvi) which provides that on an appeal from a décision of the court 
discharging a writ of habeas corpus the prisoner may, for good cause 
shown, be detained in the custody of the court or be enlarged upon recog- 
nizance, a prisoner indicted for crinae in one district and apprehended in 
another, who after a full hearing before a commissioner has been ordered 
returned for trial and whose application for discharge on habeas corpus 
has been denied, is not entitled as a matter of right to a stay pendiug au 
appeal, and unless probable cause for an appeal is shown. 

[Ed. Note. — For other cases, see Habeas Corpus, Dec. Dig. § 113.*] 

2. Bail (§ 44*)— Right to Bail. 

Under rule 33 of the arcuit Court of Appeals (79 C. C. A. xxxvi, 150 
Fed. xxxvi), providing that on appeal from an order discharging a wrlt 
of habeas corpus the prisoner may be detained in custody or enlarged ou 
recognizance, a prisoner indicted in one district and apprehended in an- 
other is not entitled as a matter of right to be admitted to bail, 

[Ed. Note.— For other cases, see Bail, Dec. Dig. § 44.*] 



'•i>'o!r other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The petitioners, Morris Green and Martin Green, îndicted for viola- 
tion of the postal laws in the Middle district of Pennsylvania and ar- 
rested in the Southern district of New York, after examination were 
committed to the custody of the marshal by a United States commis- 
sioner to await the issuance bi a warrant of removal. A writ of habeas 
corpus was issued to inquire into the legality of their détention, which, 
after a hearing, was dismissed. An application was thereupon made 
for allowance of an appeal, for a supersedeas, and for bail pending 
appeal. 

Max J. Kohler, for the motion. 

Henry L. Stimson, U. S. Atty., and Francis W. Bird, Asst. U. S. 
Atty., opposed. 

HOLT, District Judge. The right to a stay in this case dépends 
upon the second paragraph of rule 33 of the Circuit Court of Appeals 
Çid C. C. A. xxxvi, 150 Fed. xxxvi). That provides that on an ap- 
peal from a décision of the court discharging a writ of habeas corpus 
the prisoner may, for good cause shown, be detained in the custody 
of the court or be enlarged upon recognizance. I think there is no 
good cause shown in this case. In my opinion, the law as it exists 
does not require that, when a man has been indicted for a crime in 
one district of the United States, and has been apprehended in an- 
other and has had a full hearing before a commissioner on the ques- 
tion of his removal, he should be entitled as of course to a stay on an 
appeal from the décision holding that he should be removed, unless 
the judge is convinced that there is probable causé for an appeal on 
some ground of error. Prisoners in this class of cases should not 
be permitted to delay their trial for several years by litigation as to 
the mère question whether they shall be taken across the state line 
for trial, unless some probable cause for an appeal is shown. 

The motion for bail and for a supersedeas is denied. 



Ex parte RONOHI. 

(District Court, S. D. New York. November 17, 1008.) 

Bail (§ 47*)— Jubisdiction of Application— Atpeai, ïbom Judgment Dert- 
INQ Writ of Habeas Corpus. 

A Judge of a circuit or district court who has discharged a writ of 
habeas corpus is not glven power to admit tlie prisoner to bail pending 
an appeal from his judgment by paragraph 2 of rule 3G of the Circuit 
Court of AppeaJs (79 0. C. A. xxxvi, 150 Fed. xxxvi). 

[Ed. Note. — For other cases, see Bail, Dec. Dlg. § 47.*] 

Habeas Corpus. On motion for bail pending appeal. 

A writ of habeas corpus was issued on pétition of Arturo Ronchi 
alleging that he was restrained of his literty in violation of law by 
the Commissioner of Immigration of New York under an order of 
the Secretary of Commerce and Labor, that petitioner be deported to 

•For other cases see same topio & i numbbb In Dec. & Am. Dlgs. 1907 to date, & R<>'r Indexes 
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the country whence he came as an alien unlawfully in the United 
States. The writ was discharged, and petitioner made application for 
an appeal, and for bail pending appeal. 

Pratt, Koehler & Russell (Addison S. Pratt, of counsel), for the 
motion. 

Henry h. Stimson, U. S. Atty., opposed. 

HOLT, District Judge. If the question were an original one, my 
Personal opinion would be that the court would hâve power to take 
bail in this case, under paragraph 2 of rule 33 of the United States 
Circuit Court of Appeals. 150 Fed. xxxvi, 79 C. C. A. xxxvi. But the 
construction of the paragraph is doubtful, and it was held by Judge 
Brown, in Re lasigi (D. C.) 79 Fed. 755, and by Judge Ward, in Re 
Funaro (no written opinion iiled), that there is no such power. Judge 
Adams held, in the Crawford Case (no opinion), that there was such 
power, but the circumstances in that case were peculiar. Upon the 
whole, I think that, in the absence of any authoritative décision of the 
appellate court, I sh&uld follow the lasigi and Funaro Cases. 

Moreover, if the court has the power to take bail in such a case, it 
is a discretionary power, to be exercised under rule 33 for good cause 
shown. I do not see that any such cause has been shown in this case. 
It is claimed that Ronchi left Italy after having embezzled trust funds. 
If the charge is true, bail will not procure his attendance unless it is 
fixed at a higher figure than the amount embezzled. 

The motion for bail is denied. 



COX V. CITY OF PHILADELPHIA. 

(Circuit Court, E. D. Pennsylvanla. December 11, 190S.) 

No. 316. 

MuNioiPAL Corporations (§ 762*)— Responsibility fob Defects in Steeets— 
WoBK OF Independent Co.nteaotor. 

The fact that a city kept an inspecter on the ground where a contracter 
for a Street rallroad company was working, who polnted out what he 
deemed dangerous places made in the streets by the work, for the protec- 
tion of persons using the streets, but who had no power to Interfère with 
the contracter or direct its employés, did not render the city liable as a 
principal for an injury resulting from an excavation or dépression caused 
in a Street by the contractor. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §1 
1605, 1606; Dec. Dig. § 702.*] 

At Law. On motion by plaintifï for new trial. 

Goodman & Mitchell, for plaintiff. 

Andrew Wright Crawford and J. Howard Gendell, for défendant. 

J. B. McPHERSON, District Judge. The plaintiff's injury was the 
resuit of stepping into a dépression upon the surface of a public high- 
way, and she sued the city of Philadelphia to recover damages there- 

*f or «tbw «ese» sno same topic & i ndmb£B la Dec. & Am. Digs. 1907 to date, & Rep r Indexes 
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for. It appeared, however, from the évidence offered on her behali, 
that the présence of the dépression was directly due to the act or omis- 
sion of the Millard Construction Company, a corporation that was then 
engaged in building the Market Street Subway under a contract with 
the Philadelphia Rapid Transit Company. Upon this state of facts 
it is conceded by counsel for the plaintiff that the construction Com- 
pany was an independent contractor, liable for its own defaults, and 
that the city cannot be compelled to answer in the présent suit unless 
it exercised such control over the contractor's work as to make the 
enterprise practically its own, and has thus become Hable as a prin- 
cipal for the neglect of an agent. An effort was made at the trial to 
prove the city's control, but in my opinion the évidence was by no 
means sufficient. It simply showed that the city had an inspecter on 
the ground watching the progress of the work, and that this inspecter 
pointed out to the construction company from time to time what he 
considered to be unsafe or dangerous places, whereupon the construc- 
tion company would give the matter such attention as seemed to be 
needed. This was a very proper précaution on the part of the city, 
and was no doubt taken in order to protect citizens who were obliged 
to use the highways while the building of the subway was going on. 
But the évidence showed no control whatever by the city over the 
manner of doing the work. The inspecter had no power to direct 
the employés of the construction company, or to interfère with their 
method of opération. His duty was merely to watch and report to 
the contractor, but he could not make his recommendations effective, 
and the contractor was not bound to adopt his suggestions. The case 
is apparently ruled by Eby v. Lebanon County, 166 Pa. 633, 31 Atl. 
332, followed in Hookey v. Oakdale Borough, .5 Pa. Super. Ct. 411, 
412. I think the plaintiff has sued the wrdng défendant. 
The motion for a new trial is refused. 
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WELCH V. FARMERS' LOAN & TRUST CO. et al, 

LASLBY T. SAME. 

(Circuit Court of Appeals, Slxtli Circuit. November 20, 1908.) 

Nos. 1,786, 1,787. 

1. Vendob and Puechasee (§ 265*)— Vendob's Lien— Loss of Lien as Against 

Subséquent Pukûiiasee. 

A vendor's lien, being a créature of equity, and not of positive law, 
must yield to a superior equity, and cannot be enforced against a pur- 
chaser or mortgagee without notice and for a valuable considération from 
tlie vendee, who bas been clotbed by the vendor with apparent fuU title. 

[lïd. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
700, 702 ; Dec. Dig. § 265.*] 

2. Vendoe and Puechasee (§ 254*)'-Vendoe's Lien— Equitable Lien— Pat- 

MENT TO be MaDE IN PBOPEETY. 

Where, in carryiug out a contract to convey a tract of land and assign 
certain judgments for a lump sum, the vendor was paid a part of snch 
sum in cash and for the remainder accepted a covenant from the grantee 
to convey to him a stated number of town lots, to be laid out, no vendor's 
lien arose in his favor, especially where it did not appear how much of 
the expressed considération was for the land, nor how the cash payment 
was applied. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Dec. Dig. } 
254.*] 

3. Vendoe and Puechasee (§ 265*)— Vendoh's Lien— Estoppel to Asseet Lien 

Against Subséquent Mokigagee. 

An owner of land gave an option to purchase the same, whieh was as- 
signed to a corporation. The corporation issued and sold bonds secured 
by a mortgage on such land and other lands, and the vendor, with knowl- 
edge of such fact, conveyed the land by a warranty deed and accepted 
part payment of the priée, from the proceeds of the bonds. Held, that no 
vendor's lien arose in his favor for the unpaid purchase money as against 
the mortgagee. 

[Ed. Note.— For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
700-712 ; Dec. Dig. § 265.*] 

4. Judgment (I 685*) — Peksons Concluded— Decbee Establishing Lien— 

Moetgagee Not Made Paett. 

A corporation executed a mortgage to a trustée to secure its bonds, 
which it sold. To a suit by a third person to establish a vendor's lien 
on a part of the land mortgaged the trustée was not made a party, 
and while the purchaser of the bonds was a party he had previously 
transferred the same. Heliî, that a decree thereln establishing a lien 
was not conclusive as against the mortgage. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 685.*] 

5. Judgmknt (§ 593*) — Splittinq Causes op Action— Fobeolosure as to 

PaKT of PBOPEETSr. 

A judgment creditor of a mortgagor levied on lands which were in- 
cluded with others in the moi-tgage. He then brought a su.l In equity. 
malving the mortgagee a party, in which the mortgage was foreclosed 
as to such lands only; the decree providlng that it should be without 
préjudice to the right of the mortgagee to enforce its mortgage against 
the lands not involved in the suit. Hchl, that such decree was within 
the power of the court, and that the partial foreclosure did liot estop 
the mortgagee from maintaining another suit to foreelose on the re- 
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malnlng lands as ngalnst persons clalmlng liens thereon who wcre not 
parties to tlie prior suit. 

[Ed. Note. — For otlier cases, see Judgment, Dec. Dig! 8 593.*] 

6. Action (i 53*) — Splittinô Causes oï Action— Pebsons Entitled to 

Object. 

The rule against splltting causes of action Is malnly for the protection 
of tiie défendant against excessive costs, and wlien he does not object 
other parties eannot. 

[Ed. Note. — For other cases, see Action, Dec. Dig. § 53.*] 

7. Vendob and PuncHASEB (§ 254*)— Vendor's Lien— Equitable Lien— 

BlENDING .CONSIDERATION WITII OTHER DeMANUS. 

■AVliere a conveyance of land furulslied only an indefinite part of the 
considération for an Indebtedness from the vendee to the vendor, the 
yendor has no lien upon the land for a balance remaining due on such 
indebtedness. 

fEd. Note. — For other cases, see Vendor and Purchaser, Dec. Dlg. $ 
254.»] 

8. Corporations (§ 668*) — Process— Service by Publication— Affidavit. 

Under Rev. St. Ohio lOOS, § 5046, whlch provides that "before serv- 
ice by publication can be made an afRdavlt must be flled that service 
of summons eannot be made within this state upon the défendant to be 
served by publication," an affldavlt Is insufficient to authorlze service 
by publication upon a foreign corporation where It States only that 
service eannot be made within the state upon an Individual défendant 
"and" such corporation, and states no facts showing that the corpora- 
tion is not dolng business In the state and subjeet to service therein. 
[Ed. Note.— For other cases, see Corporations, Dec. Dig. § 608.* 
Service on foreign corporations, see notes to Eldred v. American Pa- 
lace Car Ce, 45 C. O. A. 3 ; Cella Commission Co. v. Bohllnger, 78 O. C. 
A. 473.] 

Appealsfrom the Circuit Court of the United States for the South- 
ern District of Ohio. 

J. M. MçGillvray and C. B. Matthews, for appellants. 
W. O. Henderson, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The controversies in tlie two appeals 
above entitled originated in the same case, that of a suit in equity 
brought by the Farmers' Loan & Trust Company against the Consoli- 
dated Wellston Coal & Iron Company and other défendants, among 
whom were the appellants, Welch and Lasley, to foreclose a mortgage 
given to the said loan ànd trust company by the said coal and iron 
company to secure an issue of bonds of the latter company. Welch and 
Lasley were made défendants in that suit because they claimed an in- 
terest in the mortgaged property superior to the mortgage. Those 
défendants filed separate answers, each claiming a vendor's lien upon 
a considérable part of the lands covered by the mortgage, to which 
liens they claimed the mortgage was subordinate, and they prayed 
that their liens' might be established as paramount to the mortgage 
and for relief accordingly. The court below rejected both of thèse 
claims, holding, for reasons stated in its opinion, that they had no 
foundation in equity. The circumstances on which each of the claims 

*For other cases see same topic & $ nvmbeb in Dec. & Am. Dlga. 19Q7 to date, & Rep'r Indexe* 
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are founded are so far similar that they were heard on one record and 
as one case, but with regard, also, to t'he slightly differing facts. We 
shall therefore dispose of both appeals by one opinion. Extended nar- 
rations of facts regarded as pertinent to thèse appeals by the counsel 
for the parties, for the purpose, we présume, of meeting the différent 
views which it was thought the court might entertain of the légal ques- 
tions involved, are made in their briefs; but we shall sift out only such 
as we deem necessary to the proper disposition of the cases. 

One Wells undertook the project of founding extensive manufactur- 
ing and mining industries at Wellston, Ohio, and, as one of the means, 
organized a corporation, the Consolidated Wellston Coal & Iron Com- 
pany, with capital stock amounting to $4,000,000; and, acting in its 
behalf, he proceeded to acquire large tracts of land in the vicinity, 
deemed necessary for its purposes. Among thèse was one of 465 
acres which had once belonged to the appellant Lasley. The latter had 
sold and conveyed it to Welch, the other appellant, Yeoman, Milburn, 
and other grantees. The grantees, on account of fraud alleged to hâve 
been practiced on them by their vendor, filed a bill in the state court 
praying for rescission, and they obtained a decree rescinding the sale, 
and awarding them several judgments for money against Lasley for 
which the land was directed to be sold. The sale was made, but did not 
realize the amount of the judgments. Ultimately the title to the land 
under the sale became lodged in Welch. In this state of affairs Wells 
obtained from Welch an option for the purchase of the 465 acres and 
some of the judgments against Lasley, and thereupon assigned his 
option to the Consolidated Wellston Coal & Iron Company. Welch, 
anticipating the purchase under the option, executed his deed, bearing 
date October 14, 1887, and transmitted it to the First National Bank 
of Wellston, with the followiag letter of instructions : 

"October 14, 1887. 
"First National Bank, Wellston, Ohio — Dear Sir: I herein liand you my 
deed to the Consolidated Wellston Coal & Iron Company to 465 acres of land 
adjoinlng Wellston ; also assisnment of John and J. M. Welch of judgment 
against H. G. Lasley; also agreenient to procure asslgnment of judgment 
against Lasley in favor of Yeoman & Milburn — ail of whicb papers I send 
you at request of Mr. H. Wells, of your city, for greater conveniehce of pay- 
ment by hlm of the considération named in the deed inclosed, viz., $41,216. 
tJpon payment of this sum you wlll please deliver to his order the deed and 
other papers inclosed, and not otherwise. I retain full control over the deed 
and papers, and you will please consider that you recelve them, not in escrow 
for both grantor and grantee, but subject to my order, unless he pay in the 
money before they are recalled by me. Please acknowledge the receipt of 
thèse papers, and advise me should the money be paid In. 

"Very truly yoiirs, J. M. Welch." 

The bank acknowledged the receipt of the letter and contents, recit- 
ing the instructions contained in the letter. Meantime Wells was nego- 
tiating for the borrowing of money by the coal and iron company 
on its bonds, secured by a mortgage on its property, for the purpose 
of paying, among other things, for the land they were buying of Welch. 
He had so far succeeded that on or about the lOth day of October, 
1887, an agreement for a loan was effected with one Hinckley of 
Chicago, and the bonds of the company secured by a mortgage of that 



564 165 FEDERAL EEPOETEK. 

date to the Farmers' Loan & Trust Company, the mortgage albove men- 
tioned now being foreclosed in the principal suit, were prepared; but 
on what day they were delivered does not certainly appear. The mort- 
gage was recorded November 5, 1887. This mortgage by its terms 
covered certain tracts of land definitely described, among which was 
the 465-acre tract, and ail the company's other property then owned 
or thereafter to be acquired. Out of the proceeds of the bonds and 
mortgage, Wells, who conducted the business for his company, ap- 
propriated $30,000 to pay Welch for the 465 acres. Welch was prés- 
ent at the time when Hinckley's money was reccived at the Wellston 
bank, and, although there is some conflict in the testimony, the court 
below was convinced, and we are convinced, that Welch was aware 
that the tract he had agreed to sell was included in the mortgage and 
that the money he was to receive was part of that thus procured by 
Wells. It appears that the amount which was to be paid Welch was 
the sum which it had cost him, and this at the date last mentioned had 
not been figured out ; but Wells had supposed the $30,000 would cover 
it. Later on he ascertained from Welch that it amounted to $-41,216, 
which was the considération named in Welch's deed to the company 
above mentioned. Thereupon Wells made another arrangement with 
Welch for the satisfaction of the purchase price, and by this his com- 
pany was to pay $30,000 in money and in lieu of the excess of $11,- 
216 was to become obligated to convey to Welch 50 lots in Wellston. 
Then on November 12, 1887, Welch indorsed on his letter of October 
14, 1887, to the bank, the following : 

"November 12, 1887, Wellston, Ohio. 
"First National Bank, Wellston, Ohio — Dear Sirs: Xou are hereby authorlz- 
ed to deliver to the Consolidated Wellston Coal & Iron Company, of Wellston, 
Ohio, the deed and assignments within mentioned as soon as the draft for 
$30,000, this day given me by you, on New Xork City, has been paid. As I 
hâve agreed, with the consent of the within-uamed H. Wells, to accept the said 
$30,000 cash and the obligation of said company to convey to me 50 lots in 
Wellston in full payment of the considération price of said 465 acres and said 
judgments. Very truly, J. M. Welch." 

The obligation entered into by the company was as follows : 

"Wellston, Ohio, November 12, 3 887. 

"Whereas, Johnson M. Welch, of Athens, Ohio, proposes and has agreed to 
sell to the Consolidated Wellston Coal & Iron Company, of Jackson county, 
Ohio, 405 acres of land, part of the farm, near Wellston, Ohio, known as the 
'Lasley farm,' said 405 acres beiug the same deeded to said Welch by the sher- 
ifC of said Jackson coimty; and whereas, said Welch is willing to accept at 
the price of $200 each, and as a part of the purchase price of his said land, 
flfty (50) of the inlots, to be surveyed and laid off by said company as an ad- 
dition to the said town of Wellston, out of the lands now being purchased by 
said company: Now, therefore, it is agreed hereby between the said com- 
pany and said Welch that said Welch may subscribe for. said fifty (50) lots, 
and that the said subscription may be marked 'Paid' ; that said company here- 
by acknowledges payment in full, at said rate of two hundred dollars ($200) 
for each lot, of said flfty (50) lots, by a crédit of the sum of ten thousand 
dollars ($10,000) on the purchase money of said 465 acres; that at the first 
'drawing' or -division of the lots of said company, to be hereafter made, said 
Welch shall particlpate therein on the same terms and hâve ec^ual rights with 
the other subscribers to said lots ; and as soon as it shall be ascertained by 
said 'drawing' or division what particular fifty (50) lots hâve been thua 
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'drawn' by or aparted (o said Weleh, the said ooiiiimny are i:o convey to him 
by good and sufficieut doed, with covonaiit of seneral warranty, and give him 
possession tliereof. The Consolidated Wellston Coal & Iron Company, 

"By Harvey Wells, Président, 
"IL H. Williard, Treasurer, 
"Johnson M. "Welch." 

On or abolit that date the deed of Welch was deHvered to the Com- 
pany. Welch has made efforts to secure the conveyance of the 50 
lots from the company, but they hâve been unavailing. Reserving now 
another question which concerns the effect of a decree of the state 
court upon the matter we are now considering, and to be presently 
examined on its own facts, enough has been stated to develop the first 
question, which is whether Welch is entitled to assert an implied lien 
upon the land in question for that part of the considération agreed to 
be paid to him which was in excess of the $30,000 which he actually 
received. 

The gênerai rule is well settled that ordinarily the vendor of real 
estate or of an interest therein is entitled to a lien upon the estate sold 
for so much of the purchase price as remains unpaid at the time of the 
conveyance; and it is admitted that this gênerai rule is recognized as 
prevailing in Ohio, nor is it doubted that it is a principle of equity 
recognized by the courts of the United States in ail jurisdictions 
wherein it is not otherwise ordained by the local law. But the rule 
has its limitations. Being a créature of equity, and not of positive law, 
it must yield to a superior equity. So it cannot prevail against a pur- 
chaser from the vendee, for value, without notice of the existence of 
such a lien; for it must be admitted that one who has not taken the 
précaution to protect his right by some visible muniment of it, and 
allowed another to wear the appearance of ownership and of the pow- 
er of disposition, stands upon far lower ground in the estimate of 
equity thah one who, in good faith and relying upon the appearances 
which the original vendor has pennitted his vendee to assume, has 
become a purchaser and has paid the considération of his purchase. 
Hence the exception to the rule is that, while the lien may be asserted 
against the vendee and ail others standing only on his right, it cannot 
prevail against those who hâve also acquired an equity which puts 
them on higher ground than that of the tirst vendee. A subséquent 
purchaser, although for value, yet having notice of the facts which 
would entitle the first vendor to a lien, a;n heir, an assignée in bank- 
ruptcy, or any other who has ])arted with nothing, is not clothed with 
an equity, but has only the right of the vendee, and cannot deny the 
lien. 

So far we hâve had regard to the circumstances in which a lien once 
arising may survive or become ineffective. This was due to the full 
statement of the nature of such a lien. It remains to consider, al- 
though it is confessedly not the logical order, the circumstances which 
will prevent the implication of an intent to reserve a lien ; for it is 
upon such an implication that the doctrine rests. Lord Elden, in his 
opinion in the wcll-known case of Mackreath v. Symmons, 15 Ves. 
329, said that in every case the intention must be inferred from its 
spécial circumstances ; and yet in the extended course of practice sev- 
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eral particular circumstances hâve been recognized as quite décisive 
criterions. One of thèse quite apposite to the case before us is thus 
stated in Snell's Principles of Equity (2d Ed.) 109, as the "true rule": 

"Although the mère glvlng of a bond, bill, promissory note, or coveuant for 
the purchase money, or the granting of an annuity secured by bond or cove- 
uant, wlll not be sufficient to discharge the équitable lien, yet where It appears 
that the note, bond, covenant, or annuity was substituted for the considération 
money, and was in fact the thing bargalned for, the lien will be lost," 

For a technical statement, it would seem to hâve been more accurate 
to say that in such circumstances no lien would be implied. But in 
substance it no doubt states the settled rule of law in England and' 
is the prevailing law in the United States. Bispham's Principles of 
Equity, § 355 ; Bayley v. Greenleaf, 7 Wheat. 46, 5 E. Ed. 393 ; De 
Cordova v. Hood, 17 Wall. 1, 31 L. Ed. 587; Fisher v. Shropshire, 
147 U. S. 133, 13 Sup. et. 201, 37 L- Ed. 109; Slide & Spur Gold 
Mines V. Seymour, 153 U. S. 509, 14 Sup. Ct. 84S, 38 L. Ed. 802; 
anfl Whiteley v. Central Trust Company, 76 Fed. 74, 22 C. C. A. 67, 
34 L. R. A. 303, where this subject was fuUy considered in the opin- 
ion of Judge Lurton, for this court. Many of the most authoritative- 
décisions were there cited and canvassed. In that case the consid- 
ération for the conveyance was the covenants of the grantee to do 
certain things and were not for the payment of money. The only dif- 
férence between that case and this is in the fact that there the cov- 
enants were the whole considération, while in this the covenant ex- 
tends to that part of it only which was not otherwise paid. But that 
circumstance is immaterial. The principle and the rule are the same 
in both cases. And the law in Ohio is the same as that above stated, 
not only as regards the gênerai rule, but also in respect to the qualifi- 
cation of it just noted. Williams v. Roberts, 5 Ohio, 35 ; Mayham 
v. Coombs, 14 Ohio, 428 ; Dietrich v. Folk, 40 Ohio St. 635 ; Mutual 
Aid, etc., Company v. Gaske, 56 Ohio St. 298, 46 N. E. 985. 

If in the présent case the contract indicated by Welch's first let- 
ter to the bank had been the real contract and had been carried out, 
doubtless, in the absence of any other controlling equity, the lien for 
the unpaid purchase money, if any had been withheld, would hâve 
attached. But it was altered, and in lieu of the excess beyond $30,000 
the covenant of the company to convey the 50 lots was substituted 
in its stead. Having taken that covenant for part of the considération, 
Welch could no longer resort to the contract of sale as the founda- 
tion of his right. His remedy was on the covenant of the company 
for the conveyance of the lots, either for its performance or for dam- 
ages for its breach. The failure of the latter to convey them did not 
restore him to his original position. If the lien did not attach at the 
time of his conveyance, it would not spring into existence upon the 
failure of the company to perform its contract. 

But, further, it appears that certain judgments against Lasley were 
included in the sale, and that for no separate value or price. It may 
be that it would hâve been compétent if the original bargain had gone 
through, and the bargain was that the purchaser should pay what the 
property had cost Welch, some data could hâve been supplied to show 
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how much of the purchase price the judgments représentée!. But 
the basis of the cost to Welch was, not the basis on which the con- 
tract was conchided. Moreover, it is impossible to say how the $30,000 
which was paid was applied, whether in payment for the land or the 
judgments, or in what parts. It was paid for the purchase of ail, 
"in a lump." In such a case of the sale of land and of personal prop- 
■erty, with no definite price for either, the équitable lien for the pur- 
chase price does not attach to the land, for there are no means sup- 
plied for distinguishing how much of the price should be fastened 
upon the land and how much was due to the personal property for 
which the law gives no lien ; and equity will not attempt to surmount 
such difficulties for a vendor who has been so careless as not to pré- 
serve some means upon which the court can act. 2 Jones on Liens, 
§ 1072, and the title of "Mixed Considérations," 29 Am. & Eng. Ency. 
of Law (2d Ed.) 745. 

For thèse reasons, we think that in the circumstances mentioned 
no lien accrued to Welch for that part of the purchase price for his 
conveyance which was represented by the company's covenant to 
convey the 50 lots to him. Other reasons leading to the same resuit 
are urged by counsel, of which we shall take notice of some only, 
one of which is the one on which the court below relied in reject- 
ing the claim, namely, that Welch was, during the progress of the 
transaction which culminated in his conveyance, aware of the fact 
that the coal and iron company was securing the title to thèse 465 
acres for the purpose of mortgaging them to raise money for its objects, 
among which was the purchase from him of this tract of land. To 
do this he must hâve understood that the proposed mortgagee would 
require a clear title, or at least would be likely to dépend upon the 
apparent muniments of title to the property to be mortgaged, and 
would hâve no means of guarding against secret liens. Equity re- 
quired, especially since one object of the transaction of borrowing 
was to accomplish the transaction with himself, that he should hâve 
then disclosed his claim. Instead of this, he remained silent and 
took $30,000 of the borrowed money. By giving a deed which on its 
face purported to convey a clear title and recited the payment of the 
purchase money, knowing that this was what the mortgagee expected, 
he only fulfilled the known expectations of his grantee and of the 
mortgagee. It is true, as urged by his counsel, that the mortgage was 
executed some days before Welch made his conveyance. But for 
some time before Wells had held an option to purchase the land. The 
purchase would involve the making of a clear title to the land by 
Welch. Wells assigned his option to the company, which, of course, 
carried the right to demand a clear title. And this was what Welch's 
deed professed to give. But it would not give it if Welch were per- 
mitted to set up the secretly reserved lien he now claims. The option 
to purchase was the foundation of the conveyance, notwithstanding 
the variation in its terms in regard to the purchase price, and the 
conveyance, being with full covenants of warranty, would hâve re- 
lation to the time when the option was given. And it is just that this 
should be so, for otherwise the vendor might, before giving his deed, 
impair the value of the property and disappoint the vendee. In its 
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salient facts the truth is that from the giviiig of the option by Welch 
to the delivery of his deed the several steps were parts of one trans- 
action. We quite concur in the opinion of the court below in thinking 
that the decree might well be rested upon the ground that Welch is 
precluded by his own acts, accompanied by his knowledge of what was 
going' forward, from setting up his claim for a vendor's hen. 

Ail that has thus far been said concerns the merit» of the original 
transaction. But another matter has supervened which gives us pause 
and requires considération of its effect upon the rights of the parties 
as they stood upon their original footing. On July 27, 1889, a year 
and nine months after making his conveyance, Welch, having failed 
to obtain the 50 lots which the company had promised him, filed a 
pétition in the court of common pleas of Jackson county against the 
Consolidated Wellston Coal & Iron Company and Hinckley, setting 
forth the conveyance by him and the agreement of the company to 
convey the 50 lots as part of the considération, and its failure, though 
often requested, to comply therewith, and praying that a lien on the 
lands conveyed might be established in his favor and that the lands 
might be sold to satisfy it. The défendants answered the bill, deny- 
ing, upon the grounds stated, that Welch ever had, or was then en- 
titled to, any lien upon the premises. Evidence was taken, and upon 
the hearing that court decreed that Welch was entitled to a first and 
paramount lien upon the lands in question, and ordered them to be 
sold to satisfy it. This judgment was affirmed upon appeal by the 
Circuit Court, and upon further appeal by the Suprême Court of 
Ohio. The appellant Welch reUes upon this judgment as an estoppel 
which prevents this complainant, the Farmers' Loan & Trust Com- 
pany, from denying that he has the lien he claims. But the loan and 
trust company was not made a party to that suit, and, although Hinck- 
ley was, ail of the bonds had before that time been hypothecated by him 
to banks and a private party for loans made to him in good faith 
and without knowledge of any lien upon the lands mortgaged to se- 
cure the bonds superior to said mortgage. The bonds were in the pos- 
session of the pledgees, and the debts they secured remained unpaid. 
The company had in the meantime conveyed the land to Hinckley and 
had become wholly insolvent. The only party, therefore, who was 
seriously affected by the decree of the state court of common pleas was 
Hinckley in his position of the owner of the equity of rédemption in 
respect of the land. There is no published report of the décision of 
the Suprême Court, and we are not aware whether any opinion was 
filed. If there had been, we should havé felt bound to consider it, 
with its other décisions upon the same subject, in determining what 
the law of Ohio is. But, while the évidence in that case has been 
stipulated into this, other testimony has been taken which has a ma- 
terial bearing upon essential questions, and it is by no means certain 
that the state court would hâve reached the same conclusion if ail that 
now'appears had been put' before it. At ail events, we are satisfied 
that under the settled law of Ohio the lien hère claimed could not be 
sustained. See the Ohio cases above cited. 

Another distinct and soniewhat peculiar défense is presented by coun- 
sel, which is this: This mortgage, as has been observed, covered not 
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only the 465 acres, but several other tracts, wliich for the sake of 
brevity in description we will call "the other lands." One Jones ob- 
tained a judgnient against the Consolidated Wellston Coal & Iron 
Company in a state court of Ohio, and levied an exécution on the 
"other l'ands," and filed a pétition in aid thereof, bringing in, with 
other défendants, the Farmers' I_^oan & Trust Company as a Hen claim- 
ant. The latter company answered, setting forth its claim by mort- 
gage, and praying that it be declared a first Hen, and tliat it be fore- 
closed as respected the "other lands." The court directed the lands 
do be sold, which was done ; and the court, having found the mortgage 
to be a first lien, directed the proceeds of the sale to be paid to the 
holders of bonds past due. But the court in its decree "further or- 
dered, adjudged, and decreed that this decree and ail proceedings there- 
under are, and shall be, without préjudice to any right or suit of said 
Farmers' Loan & Trust Company to sell any of the propcrty embraced 
in said mortgage to it and not included in the foregoing order to sell, 
or to foreclose said mortgage in respect to any lands or tenements 
not described in the pétition of the plaii:tiff."' Counsel urge that by 
this partial foreclosure, splitting the cause of action as it is called, the 
mortgage was entirely rnerged in the judgment and ceascd to longer 
incumber the 465 acres which is the subject of the présent suit. This, 
of course, assumes that the court which rendered the decree was with- 
out the power to order that the proceedings in that suit should be with- 
out préjudice to the right of the Farmers' Loan & 'J'rust Company 
to hâve recourse to the 465 acres for the further satisfaction of its 
debt. But neither Welch, nor Lasley, the other appellant, were parties 
to that suit, nor could they properly hâve been made parties, for they 
had no interest in the land over vc'hich the jurisdiction of the court 
was being exercised. Not being parties, they were in no wise preju- 
diced by the decree. Not being affectcd by it, tliey v.'crc not thereby 
estopped from asserting any previous right they possessed. As they 
w"ere not themselves bound by it, so neither was the Farmers' f_<oan & 
Trust Company affected in any relation which it held toward them, 
for estoppels must be mutual. 

But, aside from this considération, we think that the court had 
power to direct the sale of the lands brought under its control by 
the pétition of Jones, at the same time saving the security of the other 
mortgaged property vuiaffected by its proceedings. Jones was entitled 
to enforce the lien of his judgment upon the "other lands," and the 
court could not do otherwise than to enforce the lien by selling the 
land, It might, perha])s, bave ordered them sold subject to ail prior 
liens ; but it might, also, if it saw fit, having the ]3ropcr jmrties before 
it, sell the land free of the liens, marshal the liens, and apply the 
proceeds of the sale to the liens in their proper order. The situation 
was somewhat complex, and it was the peculiar province of a court 
of equity to so shajie its course as to do justice to ail the parties con- 
cerned. It secms to us that the scheme was a judicious one, but 
of this we need not judge. It is enough that the court had the power 
to mold its remédies as it did. As observed by Earl, J. : 

"This principle (tliiit is, the resnlt of splittiiis a cause of action) is rigidly 
enforced in common-law actions ; but there unist be many cases in eçiuity 
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where the courts, havlng ample power to so mold the relief grauted as to pre- 
vent Injustice, will iiot enforce it unless equity in the particular case requires 
It." O'Dougherty v. Remington Paper Company, 81 N. ï. 496, 500. 

To the extent of the proceeds of the sale of the "other lands," the 
burden of the mortgage on the 465 acres was reHeved. Besides, the 
rule relating to the spHtting of causes of action exists niainly for the 
protection of the défendant; that he be not twice taxed for the same 
cause of action. But the Coal and iron company acquiesced in the 
judgment and took the benefit of it in the réduction of its debt. "The 
creditor has not the right to assign the debt in parcels, and then, by 
spHtting the causes of action, subject his debtor to the costs of more 
suits than the parties originally contemplated ; but, when the debtor 
himself does not object, no other party can object for him." Marziou 
V. Pioche, 8 Cal. 522, 536; Claflin v. Mather, 98 Fed. 699, 39 C. C. 
A. 241 ; Mills v. Garrison, 3 Keyes (N. Y.) 40. So much as we hâve 
hère said is applicable to the appeals of both the appellants, Welch 
and Lasley, except so far as relates to Welch's suit for a lien in the 
State court. 

Proceeding, now, to the further considération of the Lasley appeal, 
we observe, as before stated, that Lasley had at one time owned the 
465 acres ; that he had sold it to Welch and others ; that the sale 
had beén rescinded on their complaint; that several judgments for the 
purchase money had been awarded in favor of the purchasers and 
against Lasley ; that the lands had been sold under the decree for the 
satisfaction of the judgments ; that the sale had been confirmed, and 
a deed or deeds had been given to the purchaser or purchasers, and 
the title thereunder had come to V/elch. While Wells was engaged 
in securing thèse lands from Welch for the Consolidated Wellston Coal 
& Iron Company, Lasley set up a claim to them. What was the foun- 
dation or the nature of his claim does not appear, and no one con- 
nected with his suit seems to know. From ail that does appear, the 
plain inference is that there was nothing of substance in it. Never- 
theless, he asserted a claim, and Wells was constrained to agrée to 
pay him $10,000 for it and the release of a personal judgment against 
himself, ail of which has been paid, except $2,000, for which Lasley 
now claims a lien upon the land. If Lasley's claim was colorablé, and 
made bona fide, it would doubtless furnish a légal part considération 
for the agreement to pay him the $10,000. If there was nothing in it, 
and it was set up solely for the purpose of obstructing Wells in his 
negotiations for the land and the borrowing of money until his ex- 
action should be satisfied, a question might arise in respect to the eq- 
uity of his claim and the nature of the interest to which it could at- 
tach. His deed was a quitclaini deed and operated only to convey 
such interest as he had. If it conveyed no interest, to what did 
his supposed lien attach ? The gênerai rule would be that the vendor's 
lien would attach to the interest conveyed, and not to a whole prop- 
erty of which it is a part. If a tenant in common should sell his in- 
terest, and there remained unpaid part of the purchase money, his 
lien would attach to the interest he sold ; certainly not to the shares 
of the other tenants. But how shall the interest which a quitclaim 
deed conveys be measured? Sometimes, indeed, a quitclaim contains 
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a grant and opérâtes as a conveyance, or it may be a mère release of 
an indefinite claim. It may be a substantial interest, or it may be the 
"shadow of a shade." Quite often it approximates the latter. And it 
may be that the uncertainty of the measurement ought to preclude the 
application of the doctrine to a case where it is not employed to con- 
vey a title to property, but only to remove a cloud, or some uncertain 
and problematical interest. This topic is suggested and argued by 
counsel for the appellee somewhat. However, we do not find it neces- 
sary to make a décision upon it. 

But the $10,000 agreed to be paid to Lasley had other considéra- 
tions besides his quitclaim deed. Among them was a judgment which 
he had against Wells, which as part of the agreement was to be ex- 
tinguished. But how much was to be allowed for that does not ap- 
pear, nor, as it seems, was there any apportionment of the $10,000 as 
the considération for either of the matters and things surrendered by 
Lasley. For this reason, as we said of a similar feature of Welch's 
claim, the lien, because of the uncertaint}^ in settling its extent, could 
not be maintained. Besides, as in Welch's case, the mortgagee of the 
Consolidated Wellston Coal & Iron Company had no notice of Las- 
ley's claim of lien upon the mortgaged property. Ail that it might 
hâve known through Wells, who was acting for it, was that Lasley 
had asserted a claim of some sort, but that Wells had bought it up in 
a transaction in which his own affairs were commingled. But wheth- 
er or not the coal and iron company might be affected, neither the 
Farmers' Loan & Trust Company or its beneficiary had notice of Las- 
ley's claim at the time of the receiving of the bonds and mortgage and 
parting with the money which was the proceeds of the loan. There is 
a contention that they had such notice ; but it is refuted by the strong 
improbability that they would accept an incumbered title, and the 
weight of the positive évidence is opposed to that conclusion. Las- 
ley's quitclaim deed was executed October 17, 1887. Thus it will be 
seen that this transaction was running along pari passu with that with 
Welch. We bave no doubt that Lasley knew, as well as Welch, that 
Wells was trying to get a title which he could offer as free from in- 
cumbrance, and it would be inéquitable that he should make a deed 
which would promote such a purpose and after it had been accom- 
plished bring forward a secret lien to impair the fruits of it. In Ket 
tlewell v. Watson, L. R. 26 Ch. Div. 501, it was held by the Coun, 
of Appeals that, notwithstanding the vendors retained the possession 
of their deed, yet their agent had permitted it to be registered in a 
county where, as in this country, a registration law prevailed, and 
this was apparently done to facilitate sales of the land by the vendee. 
the vendor's lien for unpaid purchase money was gone, so far as sub- 
séquent innocent purchasers of the vendee were concerned. The same 
rule of law had been conceded by Fry, J., in the court below; but he 
had held in favor of the lien, because he held that the agent, in per- 
mitting the registration, had acted without authority. 

Lasley claims, however, that his lien bas already been established 
by an adjudication of the court of common pleas, and affirmed by the 
Suprême Court of Ohio, in a suit brought by him in October, 1889, 
against the said coal and iron company, the Farmers' Loan & Trust 
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Company, and Hinckley to establish this same lien. It suffices to say 
of that suit tiiat it would seem to hâve the effect claimed for it if the 
court acquired jurisdiction of the Farmers' I^oan & Trust Company. 
It is claimed by the latter company that the proceedings taken to bring 
it before the court were net sufficient in law. No personal service 
of process was had, the company being a New York corporation. Pro- 
vision is made by statute in Ohio for substituted service on non- 
residents of the state by publication of notice. Section 5046 of the 
Revised Statutes of Ohio of 1908 provides as follows : 

"Before service of publication cnu be made, an aifidavit unist be flled that 
service of sumnions eaunot be inade witbiu this state upou the défendant to 
be served by publication, and that tiie case is one of those mentioned in the 
preceding section ; and wheu snch afiidavit is filed; the parties may proceed 
to make service by publication." 

The afhdavit made in that case was this : 
"State of Ohio, .Tackson County — ss. : 

"Iliram G. Lasley, being first duly sworn, says that service of summons can- 
not be made In this state upon défendant Francis E. Hinckley and the Farm- 
ers' Loan & Trust Company ; that said Hinckley résides in Chicago, Illinois, 
and said Farmers' Loan & Trust Company is a corporation organized under 
the laws of New York ; and that this action or case is one of those mentloned 
in section 5048 of the Revised Statutes of this state. Hiram G. Lasley. 

"Sworn to and subscrlbed before me this October 21, 18S9. 
"T. J." Williams, Clerk. 

"E. P. Williams, Dcputy." 

The court below stated its reasons for holding the affidavit void 
as follows: 

"The afiidavit shows that service of a sunnnons could not hâve been made 
in this state on both ITrancIs K Hinckley and the Farmers' Loan & Trust 
Company, but does not show that service could not bave been made on tho 
Farmers' Loan & Trust Company alone. The context shows that the com- 
pany Is a corporation organized under the laws of New York, but for aught 
that appears it may bave been doing business in this state and may bave liad 
an office and a managing agent hère, upon whom service could bave been made. 
There is no context, showiug that 'and' was used by a mistake, which would 
justlfy tlie court In correctlng the mistalîe by substituting for it the word 'or.' 
The attempted service, therefore, based upon this affidavit, Is lusufficient, and 
did not bring the Farmers' Loan & Trust Company before tlie court." 

And the court cites Galpin v. Page, 18 Wall. 3GG, 31 L. Ed. 959, 
Morse v. Presby, 5 Poster (N. H.) 303, and Williamson v. Berry, 8 
How. 495, 12 L. Ed. 1170. To the writer of tins opinion the crit- 
icism of the learned judge seems too a.stute, and that the natural mean- 
ing of the afiidavit, taken in coimection with its obvious purpose, is 
that neither of the défendants named could be served in this state. 
But the rule upon this subject is for a strict construction, and I am 
not disposed to differ from the other members of the cotirt, who are 
inclined to concur with the court below. 

The resuit is that the decree, in respect to both the cases above en- 
titled, will be affirmed, with costs. 

NOTE. — The followiiig is the opinion of Thompson, District .ludge, in the 
court below: 

THOMPSON, District Jndgo. November 2, 1893, the bill in this cause was 
filed to foreclose a mortgage covering 21 parcels of laud, marslial liens, sell tue 
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land, etc. July 14, 1892, more than tliroe montlis before tlio filiiip of the bill 
herein, a suit was brought by Ebenezer Jones, trustée, In the court of com- 
moii pleas of Jackson county, Ohio, against the Consolidatecl Wellston Coal 
& Iron Company, Francis B. Hlnckley, the Farmers' Loan & Trust Company, 
the eomplainant herein, and others, to enforce a judgment lien against 20 
of said parcels of land, marshal liens, sell the land, etc. January 30, 18&3, the 
Farmers' Loan & Trust Company flled an answer in said suit, contesting the 
daim of Jones, trustée, to a lien on said 20 parcels o£ land, settlng up its own 
lien thereon, stating that it did not then désire that its mortgage should be 
foreclosed, but praying that the lien thereof be declared to be the first and 
best lien on said lands. February 15, 1898, the Farmers' Loan & Trust Oom- 
I)auy iiled an amendment to said answer praying that its mortgage might be 
foreclosed, the priority of the liens determined, the lands sold, and tbe pro- 
ceeds applied to the payment of its mortgage. Afterwarrts, a decree was 
rendercd, in said suit, foreclosing said mortgage, determining the order of 
priority among the several lienholders, and ordering tbe sale of 20 parcels 
of land and the distribution of the proceeds thereof, but providing that said 
"decree and ail proceedings thereunder are and shall be without pre.1ndlee to 
any right or suit of said Farmers' Loan & Trust Company to sell any of the 
property embraced in said mortgage to it, and not included in the foregoing 
order to sell, or to foreclose said mortgage In respect to any lands or tene- 
ments not described in the pétition of said plaintiff." Afterwards the 20 
parcels of land were sold, and the balance of the proceeds remaining, after 
paying costs, taxes, etc., were applied in part payment of the bonds secured 
by said mortgage. Afterwards the eomplainant dismissed the bill herein as 
to the 20 parcels of land sold by the decree of tho state court and as to ail of 
the défendants save the Consolidated Wellston Coal & Iron Company, Francis 
F. Hinckley, Ebenezer Jones, individually and as trustée, Johnson 51. Welch, 
Hiram G. Lasley, and .Tohn S. McGee, and iiled an amendment to the bill set- 
ting up the proceedings in the state court, the sale of the 20 parcels of land, 
the distribution of tbe proceeds thereof, and prayed that the mortgage be fore- 
closed as to the twenty-flrst parcel of said lands, containlng 46.") acres, and 
that ail liens thereon be marshaled, and tliat said parcel be sold and tbe pro- 
ceeds dlstributed, etc. ' 

The défendant Welch answered. settnig u]) the following défenses, namely: 
(1) That the right to maintain a suit on the bonds and mortgage was merged 
in the decree of the state court. (2) That be bas a vendor's lieu on said 465- 
acre tract of land prior and paramount to the mortgage lien of the eomplain- 
ant. The défendant Lasley also answered setting up the following défenses, 
namely: (1) That the right to maintain a suit on the bonds and mortgage was 
merged in the decree of the state court. (2) That he bas a vendor's lien on 
said 465-acre parcfil of land established by the court of commcm ideas of Jack- 
son county, Ohio, in a cause in wliicli the eomplainant herein was a party 
défendant and before the court, and which decree was afterwards atiirmed on 
appeal by the circuit and Suprême Courts of Ohio. 

To thèse answers formai replications were filed, and the case was submltted 
npon a stipulation of facts agreed to by tbe parties, and tbe testiniony of cer- 
tain witnesses in the form of dépositions, and the testimony of otlicr wiinesses 
transcribed from sténographie notes taken in tbe course of varions litigations 
in tbe eommon pleas and circuit court of Jackson county. Ohio. 

First. Was tbe riglit to foreclose the mortgage ui)ou the 4(i.")-acre i);\rcel of 
land merged in the decree of the state court foreclosing tbe mortgiige against 
the other 20 parcels of land? The ruie of law which forbids the party com- 
plaining from subjecting a défendant to two or more suits, instead of one, by 
splitting a single cause of action, is not applicable to tbis case. The purpose 
of the rule is to protect défendants against the vexation, delay, and expense 
of litigation by piecemeal. The suit in tbe state court was not brought by tbe 
Farmers' Loan & Trust Company, nor wiis it brought to foreclose the inort- 
gage in question, nor to foreclose any lien upon the 4(!.";-acre parcel. The 
l'armers' Loan & Trust Company was a défendant in that stiit, and by cross- 
petition set up its mortgage lien upon tbe 20 iiarcels which Jones, trus'toie, the 
plaintifC in that suit, sought to subject to the ])ayuient of his claim. The Con- 
solidated Wellston Coal & Iron Company, tbe niortgagor, and Francis E. 
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Hlnckley, the purchaser of the bonds and of the lands, who hâve been sued 
twice, are the only défendants who hâve any reason to complain of the split- 
tlng of the cause of action ; but they hâve not complained, and, on the con- 
trary, acquiesced In a provision in the decree permitting the Farmers' Loan & 
Trust Company to foreclose the mortgage In respect to any lands and tene- 
ments not described in the pétition of Jones, trustée, and vcould now be es- 
topped thereby from coraplaiuing. Welch and Lasley hâve not been sued 
twice. They were not parties to that suit, and were not necessary parties 
thoreto, and their riglits were in no wise prejudlced by the decree thereiu. 
The right 6f the Farmers' Loan & Trust Company to enforce its mortgage 
lien against the 465-acre pareel was not merged in the decree of the state 
court. , ' 

Second. Had Welch a vendor's lien on said 405-acre pareel prier and para- 
niount to the mortgage lien of the complainant herein? 

A vendor's lien on the 465-aere parce! was establishçd against the Consoli- 
dated Wellston Ooal & Iron Company and Francis E. Hinckley by the decree 
of the court of common pleas of Jackson county, Ohio, which was af terwards 
afflrmed by the circuit court of Jackson county, Ohio, and by the Suprême 
Court of Ohio, and as against them is final and conclusive ; but the Farmers' 
Loan & Trust Company was not a party to the suit in which the decree was ren- 
dered, and the question presented is whether a vendor's lien can be asserted 
against It, the Farmers' Loan & Trust Company, the mortgagee of the vendee? 
Harvey Wells was the promoter of a scheme to make Wellston a seat of man- 
ufaeturers, the "Birmingham of Ohio," as stated in his circular letter to 
Welch, January 14, 188S. (See Exhibit P.) In furtherance of this scheme he 
organized the Consolidated Wellston Coal & Iron Comi)any. Neither he nor 
the Company had the money or the lands necessary for the successful prose- 
cution of the scheme. In order to raise money to buy lands, the company is- 
sued bonds and secured them by mortgage on lands acquired and to be ac- 
qulred. The lands in question, although not then acquired, were described in 
the mortgage by metes and bounds. The mortgage was signed, acknowledged 
and dellvered on the lOth day of October, 1887, and was received for record and 
recorded on the 5th day of NovemJser, 1887. Some time in the summer of 
1887 Welch gave Wells an "option on the lands in question, the 465-acre 
pareel described in the mortgage, which Wells afterwards assigned to the 
Company. The price fixed was to be substantially what the property cost 
Welch. This was afterwards declared by Welch (much to the surprise of 
Wells) to be $41,216. On the 14th day of October, 1887, Welch executed a 
deed conveying said lands to the company, the considération price expressed 
in the deed being $41,216, and on the same day deposited the deed with the 
First National Bank at Wellston, with a letter of instructions which reads as 

*°"«^^= "October 14, 1887. 

"First National Bank, Wellston, Ohio — Dear Sirs: I herein hand you my 
deed to the Consolidated Wellston Coal & Iron C-ompany to 465 acres of land 
adjoiuing Wellston ; also assignment of John & J. M. Welch of judgment vs. 
H. G. Lasley; also agreement to procure an assignment of judgment against 
Lasley in favor of Yeoman & Milburn — ail of which papers I send you at the 
request of Mr. II. Wells, of your city, for greater eouvenience of payment by 
hlm of the considération named in the deed inclosed, viz., $41,216. Upon pay- 
snent of this sum you will please deliver to hls order the deed and other pa- 
pers inclosed, and not otherwise. I retain full control over the deed and pa- 
pers, and you will please conslder that you reçoive them, not in escrow for 
both grantor and grantee, but subject to my order, unless he pay In the mon- 
ey before they are recalled by me. Please acknowledge receipt of thèse pa- 
pers, and ad vise me should the money be paid in. 

"Very truly youts, J. M. Welch." 

The receipt of the deed and assignments was acknowledged by the bank in 
a letter of which the following is a eopy, vlz.: 

"Wellston, Ohio, October 15, 1887. 
"Received of J. M. Welch one deed and two assignment papers, to be held in 
trust and to the order of J. M. Welch, but to be handed over to Harvey Wells 
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If said Wells shall pay îuto this bank to the order of said Weleh the sum of 
forty-one thousand two hundred and slxteen (|41,21G.OO) dollars before said 
Welch shall order otherwise. Respectfully, J. H. Sellers, Jr., Cashler." 
"To J. M. Welch, Athens, Ohio." 

Àfterwards, under date of November 12, 1887, Welch wrote on the back of 
hls letter of October 14, 1887, the folio wing statement, namely: 

"November 12, 1887, Wellston, Ohio. 

"First National Bank, Wellston, Ohio — Dear Sir: ïou are hereby authorlz- 
ed to deliver to the Consolidated Wellston Coal & Iron Company, of Wellston, 
Ohio, the deed and asslgnments within mentioned as soon as the draft for 
$30,000 this day given me by you on New York City bas been paid, as I Iiave 
agreed with the consent of the withln-named H. Wells to accept the said $80,- 
OOO cash, and the obligation of said conipany to convey to me 50 lots in Wells- 
ton in full payment of the considération price of said 463, and said judg- 
ments. Very truly, J. M. Welch." 

Welch knew that his land was to be pald for ont of the proceeds of the 
sale of the mortgage bonds (stipulation, p. 7, par. 20), and tliat Hinckley, the 
purchaser of the bonds, had deposited with the First National Bank of Wells- 
ton sufHcient moneys to pay for the land purchased by the company (Inchiding 
Welch's lands), deeds for which had been deposited with the bank, to be de- 
llvered when the purchase price should be paid. Nevertheless, on that day 
(November 12, 1887) he entered Into an agreement with Wells to reduce the 
priée of his land to $40,000 and accept in payment thereof $30,000 in cash and 
50 lots in Wellston, and consented to the payment of the balance of tlie orig- 
inal purchase priée to Wells ont of tho moneys so deposited. In carrying ont 
this agreement $30,000 in cash was paid to Welch by the bank, and the Com- 
pany delivered to him its obligation to convey to hlm the 50 lots, and in ad- 
dition thereto Wells transferred to him his (Wells') right and title to 25 other 
lots in Wellston, and assigned to him stock of the company of the face value 
of $2,500, and the balance of the original price, namely, $11,216, was paid to 
Wells out of the moneys so deposited. The spirit of spéculation was then 
rife, and, inspired by the optimism of Wells, he may bave considered the lots 
and stock of greater value than $10,000, or he may hâve been intluenced by 
the fear that Wells would refuse to take the land at the price asked. Wells 
was surprlsed when informed that the property had cost Welch $41,216, and 
refused to pay more than $30,000 in cash. He insisted that he "could not go 
on with the deal uniess the money part was reduced to $30,000." The weight 
of the évidence shows that Welch, when he delivered the deed to the company, 
did not expect to get more than $30,000 in money for his land, and that he 
relied on the obligation of the conipany to convey to him the 50 lots "in full 
payment of the considération priée." He did not look to the land to secure 
the performance of the contract to convey the lots, nor wlll he be perniitted to 
do so now, in view of the fact that he delivered tlie deed under circumstances 
which justified the mortgagee in believing that the purchase price of the 
land had been paid in full. Under the circumstances presented he Is estoppcd 
from setting up the lien, and, more than that, the mortgagee bas the superior 
equity and a légal lien, which attached at the same instant when it is claimed 
a vendor's lien attached, namel.y, when the deed was delivered. Fiske v. Pot- 
ter, 2 Abb. Dec. (N. Y.) 144, 145. 

ïhird. Is the decree of the state court establishlng a vendor's lien in favor 
of Lasley binding upon the complainant and the bondholders represented by if? 

The complainant was made a party défendant in the suit in which the de- 
cree was entered, but dénies that It was duly or legally served with process, 
or that it in any way submitted itself to the jurisdiction of the court, and 
insists that the question of jurisdiction may be submitted to, and should be 
determined by, this court. It is admitted tiiat no summons for the com- 
plainant "was issued in said cause, and that there was no other aflidavit for 
service by publication, or other service by publication, or other proof of pub- 
lication, than those of which said copies are hereto attached." (See stipula- 
tion, p. 6, par. 1,5.) The question for détermination is whether the aflidavit for 
.«ervice by publication was in substantial compliance with the provisions of 
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section 504G of the Revised Statutes of Ohio of 1908, which provîdes as fol- 
lows: "BefOre service of publication can be made, an affidavit must be filed 
that service of summons cannot be made wittiin tbis state upon the défendant 
to be served by publication, and that the case is one of those mentioned in the 
preceding section ; and when snch affidavit is fllert, the parties may proeeed to 
make service by publication." The affidavit reads as follows: 

"State of Ohlo, Jaclîson County — ss. : 

"Hlram G. Lasley, belng first duly sworn says that service of snnimons can- 
not be made in this state upon défendant Francis E. Hinckley and the Farm- 
ers' Ixian & Trust Company; that said Hinclvley résides in Chicafro, 111., and 
said Farmers' Loan & Trust Coinpany is a corporation organized under the 
laws of New York ; and that this action or case is one of those mentioned in 
section 5048 of the Revised Statiites of this state. Hiram G. Lasley. 

"Sworn to and subscribed before me this October 21, 188".). 

"T. J. Williams. Clerk, 

"E. P. Williams, Depnty." 

The affidavit sliows that service of a summons could not bave been made 
in this state on both Francis E. Illnckley and the Farmers' Loan & Trust 
Company, but does not show that service could not bave been made on tiie 
Farmers' Loan & Trust Company alone. The context shows that the coui- 
])any is a corporation organlxed under the laws of New York ; but for aught 
tlmt appears It may hâve been doiug business in this state, and may hâve had 
au office and a managing agent hère upon wliom service could hâve been 
made. There is no context, showing that "and" was uscd by a juistake, which 
would .lustify the court In correctlng the mlstake by substltuting for it tlie 
Word "or." The attenipted service, therefore, based upon this affidavit, is 
insuflieient, and did not bring the Farmers' Loan & Trust Comi)any before 
tlie court. 

But it is urged that the court is one of gênerai jurisdiction, and it inust 
be presumed as a matter of law that it had jurisdiction to reudcr the de- 
eree whicli Lasley seeks to enforce agaiust the clalm of the complainant. In 
Galpln V. Page, 18 Wall. 366, 21 L. Ed. 959, it Is said by Mr. Justice Field 
that "the presumptious, which the law implles in support of the judgments of 
superior courts of gênerai jurisdiction, only arlse with respect to jurisdic- 
tlonal facts concernlng whicli the record is silent." The record hère is not 
silent. It shows tliat service by publication was not made in compllance with 
the laws of Ohlo. Service by publication is authorized by spécial statutes lu 
dérogation of the commou law, and there must be a strict and literal eom- 
]illance tberewith. In Morse v. Presby, 25 N. H. 302, the Sujn'eme Court of 
New Hampshlre says: "A court of gênerai .iurisdiction may bave spécial and 
summary powers, wholly derlved from statutes, not exercised according to 
the course of the commou law, and which do not apply to It as a court of gên- 
erai jurisdiction. In such cases Its décisions nmst be regarded and treated 
llke those of courts of limlted and spécial jurisdiction. The jurisdiction in 
such cases, both as to the siiliject-matter of the judguient and as to the per- 
son to be affected by it, nmst appear by the record; and everythlng wlll be 
presumed to be without the jurisdiction which does not distlnctly appear to 
be wlthin it." 

Hère the record shows that the state court did not acquire jurisdiction of 
the persou of tlie complainant hereln, and the decree, therefore, would l)e 
open to collatéral attack ; but in f act the défendant Lasley is settlng up liis 
decree and seeking to enforce it as a lien upon the lauds in question sui>erior 
to the mortgage of tlie comjjlainant. It is said in Williamson v. Berry, S 
How. 105, 12 L. Ed. 1170, tliat "it Is an equally well settled rule of juris- 
prudence tliat tlie jurisdiction of aiiy court exereislng authority over a sub- 
ject may be iuquired Into in every other court, wiion the proceedlngs in tlie 
former are relied upon, and are brouglit before the latter, by a party clalm- 
Ing Iwnefit of sucli proceedlngs." It does not appear that Lasley had any In- 
terest in tlie land which would entitle lilm to a veud(n-'s lien. On cross-ex- 
amiijiatlon lie testlfled as follows: "Q. Can you state wlnit was the character 
of the title wliich you clalm in that property? A. No, sir ; I do not know that 
I can. Q. You say you do not know wlmt sort of a clalm or title you did 
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hâve? A. No, sir; not at that time I do not know. As I understood tt, we 
were working for a title, to see If we had any." 

Lasley had a indgment agaiust Wells for $9,000, and was prosecuting a suit 
to flnd out whether he had any title to the land in question. Wells had judg- 
ments against Lasley for $6,740, and in order to get rid of the judgment for 
$9,000 and Lasley's suit for title to the land, whieh Wells was buying from 
Weleh, he offered to cancel his judgments against Lasley and pay him $10,- 
000, $8,000 in cash and $2,000 in lots, if Lasley would cancel his judgment, 
dismiss his suit, and give Wells a qultclaim deed to the lands In question. 
Lasley accepted this offer, executed the quitclaim deed, canceled the judg- 
ments, and dismissed his suit ; and Wells on his part canceled his judgments, 
pald Lasley $8,000, and had the company agrée to convey to him 10 lots at 
$200 a lot. The transaction was between Wells and Lasley, not between the 
Company and Lasley. Wells dld not agrée, either on his own behalf or on be- 
half of the company, to pay $10,000 for the land. In the compromise and set- 
tlement between them Lasley's Interest in the land eut little figure, and ïio 
deflnite part of the $10,000 was set apart for the payment thereof. The pur- 
chase money for the land was blended In the settlement and compromise with 
other items, and Lasley thereby waived his right to assert a vendor's lien for 
any part of the $10.000 as the purchase price of the land. 2 Jones on Liens 
(2d Ed.) p. 14, § 1072. 

There will bé a decree in favor of the complainant. 



BIRCH y. STEELE. 

(Circuit Court of Appeals, Fifth Circuit. Deeember 1, 1908.) 

No. 1,869. 

1. JUDGES (§ 2*) — FeDEEAL JuDGE— CREATION OF OFFICE— CONSTRUCTION OF 

Statute. 

By Act Feb. 25, 1907, c. 1198, 34 Stat. 931 (U. S. Comp. St. Supp. 1907, 
p. 187), the Président was authorized to appoint "a District Judge for 
the Northern judicial district of Alabama, * * * who shall possess 
the same powers and perform the same duties within the said Northern 
judicial district of Alabama as are now possessed by and performed by 
the District Judge of the United States in any of the judicial districts 
establlshed by law," At the time of the passage of such act, by virtue of 
Act Aug. 2, 1886, c. 842, § 2, 24 Stat. 213 (U. S. Comp. St. 1901, p. 449), there 
was one District Judge for the Middle and Northern districts of Alabama. 
Held, that such act, in so far as it gave the existing judge and his suc- 
cessors jurisdlction within the Northern district, was not repealed by 
implication by the later act, the effect of which was morely to create an 
additional judge for said district. 

[Ed. Note. — For other cases, see Judges, Cent. Dig. § 2 ; Dec. Dig. § 2.*] 

2. Bankruptcy (§ 221*) — Powers of Courts of Bankruptcy— Appointment 

AND REMOVAL of REFEREES. 

Under Bankr. Act July 1, 1898, c. 541, § 34a, 30 Stat. 5,^.5 (TJ. S. Comp. 
St. 1901, p. 3435), which confers upon "courts of bankruptcy" the power 
to appoint and reraove référées within the territorial limits of which 
they bave jurisdlction, a District Court sitting as a court of bankruptcy, 
which is a court held by one judge, has power to appoint or remove a 
référée, although there may be another judge who is also authorized to 
holrt the same court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 381 ; Dec. Dig. 
§ 221.*] 

•For other cases see same topir & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
1G5 F.— 37 
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3. Bankkuptot (§ 441*) — Supeeintendence and Révision— Jueisdiction of 
Circuit Court of Appeals. 

Bankr. Aet Jqly 1, 1898, c. 541, § 24b, 30 Stat. 553 (U. S. Comp. St. 
1901, p. 3432), giving Circuit Courts of Appeals jurisdiction to superin- 
tend and revise in matter of lavy tlie proceedings of the several inferlor 
courts of bankruptcy, confers no power on sucU courts to control tlie 
discrétion of a District Court In tlie appolntment or removal of référées. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 914; Dec. 
Dig. § 441.* 

Jurisdiction of fédéral courts in suits relatlng to bankruptcy, see 
note to Balley v. Mosher, 11 C. O. A. 313.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Alabama. 
The averments of the pétition are as follows: 

"(1) Tour petitioner avers that on, to vrit, the 20th day of December, 1901, 
the Honorable Thomas G. Jones was appointed, and shortly thereafter was 
commissloned and conflrmed as a United States District Judge for the North- 
ern and Mlddle districts of Alabama, and duly quallfled as such, and ever 
since has contlnued to discharge the duties of such office In both of sald dis- 
tricts. 

"Your petitioner further shows unto the court that on, to wlt, the lOth 
day of April, 1907, the Honorable Oscar R. Hundley, whlle the Senate of the 
United States was not In session, was given a recess appolntment as a judge 
of the Northern district of Alabama, and was duly commissloned as such 
judge by the Président of the United States uuder the power and authority 
given him by an act of Congress providlng for the appolntment of a judge of 
the Northern district of Alabama, which act of Congress, in substance, pro- 
vides that the Président, by and wlth the advlce of the Senate, shall appoint 
a judge for the Northern district of Alabama, who shall hâve ail the qualifi- 
cations of other fédéral judges, and ail the power and authority of such 
judges in the Northern district of Alabama, and who shall recelve the same 
rémunération, and who shall réside at Birmingham, A) a. 

"Your petitioner further shows that the name of the Honorable Oscar R. 
Hundley was sent to the Senate of the United States for confirmation as 
United States District Judge when Congress convened In December, 1907, but 
that the Senate adjourned sine die on May 30, 1!X)8, wlthout action on the 
confirmation of such nomination; and that Honorable Oscar R. Hundley Is 
now servlng as District Judge under the provisions of the act above referred 
to, under a second recess appolntment, which was made by the Président, as 
petitioner is informed and belleves, on the Ist day of June, 1908. 

"Your petitioner avers that, as a matter of law, the légal efCect of the act of 
Congress heretofore mentloned was to provide extra jndiclal force in the 
Northern district of Alabama by placlug In sald district a judge with equal 
and coordinate powers and authority wlth the theu judge of the district, and 
did not otherwlse change the authority and jurisdiction of Honorable Thomas 
G. Jones as judge of sald Northern district of Alabama. Your petitioner avers 
as matter of law that the said act of Congress does not interfère with the ju- 
risdiction of the District Judge of the Northern district who was servlng at 
the time of its enactment, and that at the présent time said District Judge is 
as much a judge lu said Northern district as he was at the time of hls qualifl- 
catlon as such judge. 

"(2) Your petitioner further represents and shows unto thls honorable court 
that on the 30th day of May, 1908, he was duly and regularly appointed by the 
court of bankruptcy for the Northern district of Alabama as a référée in 
bankruptcy for the foUowing countles, to wlt, Jefferson, Walker, Bibb, Blount, 
Shelby, Fayette, Lamar, and St. Clair, in said Northern district ; which order 
of appolntment was made by the Honorable Thomas G. Jones, United States 
District Judge for the Northern and Mlddle districts of Alabama, whlle sit- 
ting as the court of bankruptcy for the Northern district of Alabama, at Mont- 

•For other cases see same toplc & § numeeh la Dec. & Am. Digs. 1907 to date, & Rep'r indexes 
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gomery, Ala. Tour petitioner avers that said order of appointmeut was made 
ou Snturrtay and was luailed to the clerk of the United States District Cîourt 
at Birmingham, Ala., and was by said clerk flled on Sunday, May 31, 190S. 
Petitioner bas liereto attached a certified copy of said order of appointment, 
and prays tliat the sarae, as 'Èxliibit A,' may tie considered as a part of this 
j)etition for review, witli leave to refer thereto as often as may be neces- 
sary. 

"Tour petitioner avers that at the time said order of appointment was made, 
the Senate of the United States had adjourned sine die without baving con- 
flrmed the nomination of the said Honorable Oscar R. Hundley, who, as bere- 
tofore shown, was serying as a United States District Judge in the Northern 
district of Alabama under a reeess appointment, and petitioner avers tbat as 
matter of law the said Honorable Oscar R. Hundley ceased to be a judge on 
the adjournment of the Senate without baving confirmed bis nomination, and 
tbat he could not again exercise the functions of his office until be qualifled 
under a second reeess appointment, and that the said Honorable Oscar R. 
Hundley did not qualify under his second reeess apiiointment until June 1, 
190-8, ail of which appears as matter of record in said District Court. ïour 
petitioner avers tbat bis said appointment as référée in bankruptcy was 
made by the Honorable Thomas G. Jones, United States District Judge for 
the Northern and Middle districts of Alabama, between the adjournment of 
Congress on the night of May 30, 1&08, and the qualification of Honorable 
Oscar R. Hundley on June 1, 1908, under his second reeess appointment, and 
that in said intérim the Honorable Thomas G. Jones was the sole judge of 
both the Northern and Middle districts of Alabama, and as such was autbor- 
ized to hold the court of bankruptcy to make administrative orders to be en- 
tered thereln anywhere within the bounds of either district. Petitioner avers 
that courts of bankruptcy do not, under the act of bankruptcy, bave any reg- 
ular terms, and that it is not necessary, in order to give validity to an order 
made by a judge, tbat a clerk and marshal be présent, or that the same be 
made in open court, but that the judge may convene the court at any time and 
anywhere within the territorial bounds of his jurisdiction. Petitioner avers 
that It bas been the unchallenged custom and practlce for the judge of the 
Northern and Middle districts to try and détermine any case which could be 
disposed of without the intervention of a jury, or to make any order Irre- 
spective of the fact whether ho happened to be in the district in which the liti- 
gation arose, provided he was at the time within the bounds of one of the 
districts. Petitioner avers that thls practlce bas prevailed ever since the 
création of the Northern and Middle districts, and that hundreds of thousands 
of dollars hâve been involved in cases which bave been disposed of under 
this practlce, and that such rule of practlce bas by long custom and usage he- 
come a rule of property. 

"(3) Your petitioner further represents and shows unto tbls honorable court 
that on, to wit, the Ist day of June, 1908, the said Honorable Thomas G. Jones, 
being personally présent and sitting as the court of bankruptcy of the North- 
ern district of Alabama, at Birmingham, Ala., the court baving been formally 
opened, made and entered an order realHrming the appointment of your peti- 
tioner as a référée in bankruptcy made on the 30th day of May, 1908. The 
said order above referred to llkewise directed the clerk of the District Court 
for the Northern district of Alabama to refer each odd-numbered case In 
bankruptcy, flled in the counties in which your petitioner was given jurisdic- 
tion, to your petitioner as a référée in bankruptcy. The Intent and purpose of 
said order was to give to your petitioner every other case flled in bankruptcy, 
the even-numbered cases going to N. L. Steele, who is serving as a référée in 
banlcruptcy in said jurisdiction under an order of appointmeut made by Hon- 
orable Oscar R. Hundley, a District Judge, whieh order was revoked shortly 
after the same was made by Honorable Thomas G. Jones, a District Judge, be- 
cause made without his consent, which order of revocation was afterwards set 
aside by Honorable Oscar R. Hundley. A copy of the order referring the odd- 
numbered cases to your petitioner and reafiirming petitioner's appointment is 
hereto attached, and marked 'Exbiblt B,' and prayed to be taken as a part 
hereof. Petitioner avers tbat he qualifled as a référée in bankruptcy under 
said appointment by taking the oath of office as required by law, as appears 
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from Exhlblt C, and by flling bond in the sum of $2,000, as provided for in sald 
order, whlch bond was duly approved by the said Honorable Thomas G. 
Jones, as District Judge, as appears from Exhibit D. 

"(4) Your petltioner further represents and shows unto this honorable court 
that on, to wit, the 8th day of June, 1908, N. L. Steele, who is the respondent 
to this pétition for review, flled a pétition in the District Court of the United 
States for the Northern district of Alabama, in bankruptcy, alleging, in sub- 
stance, that he is a référée in bankruptcy in the same jurlsdlction covered by 
your petitioner's apppointmeut, and that he holds such office under an ap- 
pointment by Honorable Oscar R. Hundley, United States District Judge, 
Northern district of Alabama; and that one-half of the cases in bankruptcy 
flled in said jurisdiction, which otherwise would be referred to him as référée 
in bankruptcy tinder a gênerai order of the court, were about to be referred 
as they were flled to your petltioner by the clerk of the United States District 
Court, and that such références were to be made to your petltioner under an 
order of Honorable Thomas G. Jones, 'claiming to be a United States judge in 
the Northern district of Alabama,' and that the order made by the sald Hon- 
orable Thomas G. Jones appointing your petltioner a référée in bankruptcy 
was improvidently made, in that the said Honorable Thomas G. Jones was in 
the Middle district of Alabama when such order of appointment was made; 
and that the order reafflrming such appointment and orderiug a référence to 
your petltioner of one-half of the cases to be flled was llkewise improvidently 
made, and that the said Honorable Thomas G. Jones did not hâve the authority 
or Power to make such order. A certifled copy of the pétition flled by the sald 
Steele, marked 'Exhibit E,' is attached to this pétition for review and prayed 
to be taken as a part thereof, with leave to refer thereto as often as may be 
necessary for a proper présentation of said pétition for review. 

"Your petltioner further shows unto this honorable court that on the sald 
8th day of June, 1908, being the same day that the pétition of the said Steele 
was flled in the office of the District Court clerk, but before the said pétition 
was ever flled in said clerk's office, the same having bcen marked 'filed' by 
Honorable Oscar R, Hundley, Judge, the said Honorable Oscar R. Hundley, 
claiming to act as the court of bankruptcy for the Northern district of Ala- 
bama, on an ex parte hearing, made and entered an order which purports to 
revoke and annul the appointment of your petltioner as a référée in bank- 
ruptcy, and which llkewise purports to set aside and hold for naught the order 
of Judge Thomas G. Jones, sitting as the court of bankruptcy in the same ju- 
risdiction, ordering the référence of the odd-numbered cases filed in bank- 
ruptcy to your petltioner as a référée in bankruptcy. 

"Your petltioner avers that the said order of Honorable Oscar R. Hundley, 
Judge, was made and entered before petltioner liad auy knowledge of the 
filing of the pétition on which the same is based, although petitioiier should 
hâve been made a party respondent to sald pétition, retitlouer further avers 
and shows to this court that he did not know that the pétition to remove him 
from the office which he held had been flled uutil after final action had been 
taken by Judge Hundley thereon, and that although your petltioner had a vital 
interest in said proceeding, which proceeding was commenced by a pétition 
containing statements purporting to be facts and verlfied by the said Steele, 
and signed and presented by counsel for said Steele, and although petltioner 
was in the fédéral building when action was taken on sald pétition, he had no 
knowledge or notice of the same, and was thus deprived of the right to file an 
answer to sald pétition by hlmself or by counsel, or défend the same. Your 
petltioner hereto attaches a certifled copy of sald order entered by Judge 
Hundley, which copy is marked 'Exhibit F,' and is prayed to be talvcn as a 
part of this pétition for review. Your petltioner likewise attaches a cojjy of 
an opinion subseçiuently rendered by Judge Hundley In support of said order, 
and prays leave to refer thereto. Petitloner likewise attaches as Exhibit G 
the oral opinion delivered by Judge Hundley in support of such order, and, as 
Exhibit H, the written opinion referred to in the oral opinion. 

"Your petltioner avers that the order made and entered by Judge Hundley 
which purports to revoke and annul tlie appointment of your petltioner as réf- 
érée in bankruptcy by Judge Jones, and the order which sets aside and holds 
for naught the order of Judge Jones ref erring the odd-numbered cases in bank- 
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ruptcy to your petitloner, were made without the knowledge, consent, or sanc- 
tion of Judge Jones and against his will. 

"Your petitloner avers as matter of law tliat Judge Hundley violated the 
law, abused tiis authorlty, and exceeded his power in making the order which 
purports to remove your petitioner from office, and likewlse to vacate the 
order made by Judge Jones referring the odd-numbered cases filed in bank- 
ruptcy to your petitloner as référée in bankruptcy, and that such order should 
not hâve been made and is illégal without the consent of the other District 
Judge who gave life to the revoked orders. Your petitioner further avers 
that when there are two judges of a court, either assoclate or coordinate, the 
one cannot, without the sanction or consent of the other, remove an officer of 
the court who has been appointed by the judge who does not concur in the 
order of removal. Your petitioner further avers that, under the provisions 
of the bankruptcy act, the référées whose appoiutment provided for therein 
must be appointed by the court of bankruptcy, and that neither the power of 
appointment nor removal is in the judge, and where more than one judge con- 
stitutes the court of bankruptcy, neither alone, against the will of the other, 
can appoint or remove such référée. Your petitioner further avers that the 
légal effeet of the order of Judge Hundley in revoking without notice the or- 
der of Judge Jones was to constitute Judge Hundley an appellate court to 
which the order of Judge Jones was taken, and deny your petitloner the right 
to be heard on the appeal or review in such court of appeal. 

"Your petitioner avers that a question of great public interest is Involved 
In this pétition for review: that the confusion which will naturally foilow the 
revocation by one judge of the orders made by a judge of equal jwwer, au- 
thorlty, and jurisdiction will seriously embarrass the litigants of the district, 
and will likewlse tend to brlng the administration of law and justice in the dis- 
trict into confusion, and impair confidence in the legality of the acts of the 
offlcers of the bankrupt court ; and that, if the practice continues of one- judge 
setting aside the order of the other, the litigants of the district can never dé- 
termine their rights until both of the District Judges hâve passed on the 
question involved and reaehed the same conclusion. Your petitioner herewitli 
exhibits a correct transcript of the record of ail proceedings of said District 
Court relating to the matter hereinabove set forth, duly certifled to by the 
clerk of said court, and prays that the same be taken and considered by this 
court in connection with and as a part of this pétition as Exhibit I. 

"ïhe premises considered, your petitioner prays that N. L. Steeie be made 
a party respondent to this pétition for review, and that he be reqnired by an 
order of this court either to défend or default the case. Your petitioner furr 
ther prays that this lionorable court assume original jurisdiction of this péti- 
tion, and that a mandate issue from this court suspending tlie opération of 
the order made by the Honorable Oscar R. Hundley, a District Judge of the 
Northern district of Alabama, annulling the order of Honorable Thomas G. 
Jones, a United States District Judge for the Xorthern and Middie districts 
of Alabama, appointing Alexander C. Birch a référée in bankruptcy at Birm- 
ingham, Ala., pending a liearing of this pétition for review on the merits of 
the case. Your petitioner likewise prays that the order of the said Judge 
Hundley vaeating and holding for naught tlie order of Judge Jones requiring 
the clerk of the District Court for the Xorthern district of Alabama to refer 
the odd-numbered cases in bankruptcy to your iietitioner, as référée in the 
jurisdiction for which petitioner was appointed, he suspended pending the 
hearing by this honorable court of this pétition for review on the mcrlts of 
the case. 

"On a final hearing of this pétition for review, your petitioner prays that 
this honorable court will enter an order revoking and annulling the order 
made by the Honorable Oscar R. Hundley, a United States District Judge for 
the Northern district of Alabama, which order revoked and annuUed the or- 
der of Honorable Thomas G. Jones, a United States District Judge for the 
Nortliern and Middie districts of Alabama, appointing your petitioner to tiie 
office of référée in bankruptcy. Your petitioner further prays that on a final 
hearing of this pétition in this honorable court tliat an order be made revok- 
ing and annulling the order of the said Judge Hundley which set aside and 
held for naught the order of Judge Jones requiring the référence of the odd- 
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numbered cases flled In bankruptcy In the jurisdiction to which petltioner was 
appointed as a référée in baukriiptey. 

"If lu any wlse the petltioner is mlstaken in tlie relief liereln prayed for, 
petltioner hereby prays for any other, furtlier, gênerai, or différent relief as 
the premlses may entitle him to receive, and as in equity and good conscience 
may seein meet and rlght unto this honorable court, and as in duty bound petl- 
tioner will ever pray, etc. Alex. C. Birch, Petltioner." 

Nenian L,. Steele appeared and moved that the pétition be dismissed 
for want of jurisdiction in this court. The cause was submitted on 
both the motion and the merits, and was argued by counsel. The 
several exhibits referred to in the pétition, but not copied in this state- 
ment, were submitted to the court as parts of the pétition. 

For opinions dehvered in the court below relating to this case, see 
In re Steele (D. C.) 156 Fed. 853 ; In re Steele (D. C.) 161 Fed. 886 ; 
Ex parte Steele (D. C.) 162 Fed. 69i. 

James Weatherly, Jno. P. Tillman, E. H. Cabaniss, and Sydney J. 
Bowie (Tillman, Grubb, Bradley & Morrow, of counsel), for petl- 
tioner. 

Samuel D. Weakley, Edmund H. Dryer, A. Léo Oberdorfer, and 
Sterling A. Wood (J. B. Weakley, of counsel), for respondent. 

Before FARDEE and SHELBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

SHELBY, Circuit Judge (after stating the facts as above). A great 
many questions are directly or indirectly raised by the allégations of 
the pétition and the arguments of counsel, oral and written, but they 
can ail, so far as they are material, be disposed of by the décision of 
three questions: (1) Is the statute making the judge of the Middle 
district also judge of the Northern district still in force? (3) Does the 
bankruptcy act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3418]) require the concurrent action of both the 
judges to make valid orders appointing and removing référées? And, 
(3) on the facts stated in the pétition, should this court superintend 
and revise the action of the court of bankruptcy in the appointment 
and removal of référées? 

1. By the act of August 7, 1848, Alabama was divided into three 
districts, called the Southern, Middle, and Northern districts. Rev. 
St. § 633 (U. S. Comp. St. 1901, p. 317). The statutes at first al- 
lowed the appointment of only "one District Judge, who shall be Dis- 
trict Judge for each of the districts included in the state." Id. § 553 
(U. S. Comp. St. 1901, p. 447). This condition continued until Au- 
gust 8, 1886, when an act was passed for the appointment of a Dis- 
trict Judge for the Southern district, which act provided "that the 
jurisdiction of the présent District Judge for the several districts of 
Alabama, and his successors, shall hereafter be confined to the North- 
ern and Middle districts of said state." Act Aug. 2, 1886, c. 842, § 2, 
24 Stat. 313 (U. S. Comp. St. 1901, p. 449). Prior to the passage of 
this act, the Alabama District Judge's jurisdiction had extended to ail 
three districts. The effect of this act was only to relieve him, and his 
successors, of jurisdiction in the Southern district. At the time of 
the passage of this act providing for the appointment of a judge for 
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the Southern district, Judge John Bruce was the District Judge for 
the Alabama districts. He continned to exercise jurisdiction in the 
Middle and Northern districts till his death, when Hon. Thomas G. 
Jones was, on December 20, 1901, appointed his successor. For brev- 
ity, he will be referred to as the first judge. He was appointed and 
commissioned judge of the Middle and Northern districts of Alabama, 
and, by the letter of the statute quoted, had jurisdiction in both dis- 
tricts. On February 25, 1907, an act was passed (Act Feb. 25, 1907, 
c. 1198, 34 Stat. 931 [U. S. Comp. St. Supp. 1907, p. 187]) providing 
for the appointment of "a District Judge for the Northern judicial 
district of Alabama."^ On April 10, 1907, Hon. Oscar R. Hund- 
ley was appointed District Judge under this act. He will be referred 
to as the second judge. The act of February 25, 1907, contains no 
express repeal of the prior act giving the first judge jurisdiction in 
the Middle and Northern districts. It contains, in fact, no repealing 
clause of any kind. The question, therefore, is, whether the act last 
passed repeals the prior act by necessary implication. 

It has been often held by the Suprême Court that repeals by implica- 
tion are not favored, and it is the unquestioned rule that, "if it be pos- 
sible to reconcile two statutes, one will not be held to repeal the other." 
The later statute does not repeal the former, "unless the two acts 
are in irreconcilable conflict, or unless the later statute covers the 
whole ground occupied by the earlier and is clearly intended as a 
substitute for it, and the intention of the Législature to repeal must 
be clear and manifest." Red Rock v. Henry, 106 U. S. 596, 601, 1 
Sup. Ct. 434, 27 L. Ed. 351. 

À repeal by necessary implication does not occur when the provi- 
sions of both statute can stand together. The first judge, by a plain 
statute, is given jurisdiction in the Northern district. The later stat- 
ute authorizes the appointment of a judge for the Northern district. 
The two statutes may stand together, and are not in irreconcilable con- 
flict, we think, because the first statute causes the first judge to remain 
the sole judge of the Middle district and to remain a judge of the 
Northern district, and the second statute makes the second judge a 
judge of the Northern district. They each hâve a field of opération, 
without conflict. The statutes do not become irreconcilable unless we 
assume what is not true — that there cannot be two judges of one Dis- 

lAn act providing for a United States judge for the Nortbern judicial dis- 
trict of Alabama. 

"Be it enaeted by ttie Senate and House of Représentatives of the United 
States of America in Congress assembled, that the Président of the United 
States, by and with the advice and consent of the Senate, shall appoint a Dis- 
trict Judge for the Northern judicial district of Alabama, who shall possess 
and exercise ail tlie powers conferrefl by existing law upon the judges of the 
District Courts of the United States, and who s!iall possess the same powers 
and perform the same duties within the said Northern judicial district of 
Alabama as are now possessed by and performed by the District Judge of the 
United States in any judicial districts established by law, and he shall re- 
çoive the same cora])eiisation now or hereafter prescribed by law in respect to 
other District Judges of the United States: And provided, that after appoint- 
ment the judge appointed under this act shall réside at Birmingham, in sald 
district. 

"Approved, February 25, 1907." 
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trict Court. When Congress provided for the appointment of a judge 
of the Southern district, the act provided that the jurisdiction of the 
judge of the several districts should be confined to the Northern and 
Middle districts, thereby making it plain that the judge of the South- 
ern district should be the sole judge of that district. But there is noth- 
ing of the kind in the act in question. There is no word or phrase that 
shows an intention to confine the judge of the Middle and Northern 
districts to the former district. We cannot interpolate such words 
by construction. If the last act had provided for the appointment of 
a judge of the Middle and Northern districts, could it be claimed that 
Congress had deprived the first judge entirely of jurisdiction? Or, if 
the first judge had been judge only of the Northern district, and the 
last act had provided for a judge of the Middle and Northern districts, 
could it be held that there was a repeal by necessary implication? If 
there was irreconcilable conflict in the one case, there would be in 
the other. 

There are other considérations besides the letter of the act that lead 
to the same conclusion. No provision is made for cases already sub- 
mitted to the first judge, as would probably hâve been donc if his au- 
thority was to cease. Congress, on April 14, 1906, passed an act 
requiring terms of the courts to be held at Birmingham, in the North- 
ern district, twice each year, on the first Mondays in March and 
September, and "that said courts shall remain in open session for the 
transaction of business at least six months in each calendar year." Act 
April 14, 1906, c. 1635, 34 Stat. 114 (U. S. Comp. St. Supp. 1907, p. 
105). There are three other places where courts are required to be 
held twice a year in the Northern district. It will probably be diffi- 
cult for the second judge to hold ail thèse terms unaided by the first 
judge. This act requiring six months' open session, and specially pro- 
viding for the assignment of other judges, shows that Congress was 
informed as to the fact that additional judicial force was needed in 
the Northern district. Under the circumstances, it is quite probable 
that it was its intention, in providing a judge for the Northern dis- 
trict, not to dispense with the services of the first judge, whose en- 
tire time would probably not be required by the work in the Middle 
district. 

The fact that the exercise of authority by each of the two judges, 
as shown by the record, may bave caused a condition unusual and 
one likely to be detrimental to the public interest, cannot influence our 
décision or extend the authority of this court. Nor does the condi- 
tion indicate that Congress would not bave intended to confer juris- 
diction on two District Judges in one district. We know that it is 
usual in the fédéral judicial System to hâve in a district several judges 
of concurrent authority in the several Circuit Courts, and that one 
of them has the power and authority to vacate the orders of another, 
but such authority causes no embarrassing conflict, and is usually ex- 
ercised in the public interest and under settled rules controUed by law 
and judicial courtesy. Ide v. Crosby (C. C.) 104 Fed. 582, and cases 
there cited. 

Our attention is called to the course of législation in providing for 
the appointment of judges, and it is argued that the failure of Con- 
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gress to use the words, "an additional judge," shows the intention that 
the second judge should be the only judge of the Northern district. 
Several of such statutes are cited, and the following is quoted as a 
sample of such législation: 

"Be it enacted, etc., that tliere shall be in the district of Minnesota an atl- 
dltional District Judge, wlio sliall be appointed by the Président, by and vvith 
the advice and consent of the Senate, and shall possess the same qualifications 
and hâve the same power and jurisdletiou now iirescribed by law in reispect: to 
the présent District Judge therein." Act Feb. 4, 1003, c. 402, 32 Stat. 79.J (U. 
S. Oomp. St. 1907, p. 183). 

It is apparent that the statutes referred to were not intended to 
meet a case like the one provided for by the act in cj^uestion hère. The 
judge to be appointed under the act hère in question was to be a judge 
of a named district only, when the existing judge in that district 
was judge also of another district. That fact may account for the 
phraseology of the bill, and show why the form of the acts referred 
to could not be well followed. To provide that a second judge was to 
"possess the same qualifications and hâve the same power and juris- 
diction now prescribed by law in respect to the présent District Judge 
therein" might be construed to extend the jurisdiction of the second 
judge to both the districts in which the first judge had jurisdiction.. 
Instead, therefore, of referring to the jurisdiction of the first judge as 
the measure of the authority of the second judge, there is a gênerai 
référence to the powers of District Judges in their districts. We can- 
not assent to the view that the peculiar language of the bill was used 
with the studied purpose of excluding the first judge from the North- 
ern district when that could hâve been otherwise accomplished with 
more brevity and clearness. The formula of the act of Augtist 2,, 
1886, could hâve been used, confining the first judge and his successors. 
to the Middle district, or, the second judge could hâve been named as 
the sole judge of the Northern district. It is true, on the otherhand, 
that the use of the words, "an additional judge," would hâve made the 
meaning plainer. But we must remember that the burden of showing 
the repeal is on the respondent. There was existing a statute giving 
the first judge jurisdiction in the Northern district, and words of ex- 
clusion are required to eiïect the repeal or withdrawal of that juris- 
diction. As no such words are used, and as there is no irreconcilable 
conflict, there can be no repeal unless the later .statute covers the whole 
ground occupied by the earlier statute and is clearly intended as a sub- 
stitute for it. As was said in New London N. R. R. Co. v. B. & A. R. 
R. Co., 102 Mass. 386, "a later statute, containing provisions, though 
merely affirmative in form, plainly répugnant to those of a former stat- 
ute, repeals it as absolutely as by a négative clause." If it were the 
law that there could be but one District Judge of a judicial district, 
it might be successfully contended that the lawful appointment of a 
second judge excluded the first judge. In that case, only one judge 
being possible, two statutes, each providing for one judge, would be 
in conflict, and the last statute would repeal the first. It would cover 
the whole ground, for only one judge could stand on it. But when it 
is conceded that a second judge may be, and frequently is, provided 
for, it follows that the statute merely providing for the appointment of 
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the second judge is not necessarily a substitute for the statute which 
provided for the appointment of the first. As there may lawfully be 
two judges, it takes something more than a provision for the appoint- 
ment of the second to displace the first. 

Applying the rule announced in Red Rock v. Henry, supra, we hold 
that the later act does not repeal the former. 

2. It is contended by the learned connsel for the petitioner that it 
rcquires the "concurrent action of both judges to exercise the admin- 
istrative power of appointment of a référée to hold office for a stated 
period" ; and that the same concurrent action of the two judges is 
required to effect the removal of a référée. The solution of the ques- 
tion raised by this contention dépends on the construction and mean- 
ing of the bankruptcy act of 1898. The relevant language of the stat- 
ute is: 

"Courts of bankruptcj' shall * ♦ * appoint référées, each for a tenu of 
two years, and maj', in tlieir discrétion, remove theni because tlieir services 
are not needed or for other cause." Banlcniptev Act (Act July 1, 1898, c. 541, 
§ 34a, 30 Stat. 555 [U. S. Comp. St. 1801, p. 3435]). 

Courts of bankruptcy include the District Courts of the United 
States. Id. § 1, subd. 8. The Constitution confers the power on Con- 
gres5 to vest in the courts the authority to appoint référées. Const. 
art. 2, § 2; article 1, § 8. It must be kept in mind that Congress has 
not attempted to confer the power to appoint référées on the judge 
or judges, but it is conferred on the courts of bankruptcy. If the 
statute conferred the power of appointment on the two judges, a dif- 
férent question would be presented. A United States District Court, 
which is, under the act, a court of bankruptcy, is a court held by one 
judge. There may be by statute, or by assignment of a Circuit Judge, 
two District Judges with authority to hold the District Court at the 
same time and in différent places in the district designated by law, but 
at each place where the court is held it is a court held by one judge. 
No provision is made for two District Judges to sit together and hold 
the District Court. This is conceded to be true, and is not questioned 
when the court sits in the discharge of its ordinary judicial duties as 
a District Court or as a court of bankruptcy. We find no word in 
the statute indicating a différent plan of court organization or mode 
of procédure when the court of bankruptcy sits to appoint or remove 
a référée. A District Court or a court of bankruptcy may be held 
for ail purposes by one lawful and authorized judge. Where a court 
js composed of a number of judges, and the power of appointment 
of an officer is conferred on such court, the appointment may be 
made by the cotirt when held by the number of judges required by 
law to hold the court. Warner v. People, 3 Denio (N. Y.) 373, 43 
Am. Dec. 740. When the power of appointment or removal of an 
officer is conferred on a court which may be held by one judge, the 
power may be exercised by the court so held, although there may be 
another judge who is also authorized to hold the same court. This 
f oUows, we think, f rom the f act that the power is conferred on the 
court, and not on the judge or judges. When a lawful District Court 
convenes or sits, it can proceed to make the appointment or the re- 
moval of a référée just as it proceeds to make other orders. 
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We hâve carefully examinée! the several cases cited on this point 
by the learned counsel for the petitioner, and we do not deem them 
controlhng. Where authority is conferred by statute on a board of 
magistrates by a vote of each magistrate to elect a treasurer (Smyth 
V. Darley, 2 H. L. Cas. 789), or on two overseers of the poor to exer- 
cise jointly a designated power (Downing v. Rugar, 21 Wend. [N. Y.] 
178, 34 Am. Dec. 223), or on judges, or a majority of them, to fix, 
at a meeting of the judges, spécial terms of court (Merchant v. North 
et al., 10 Ôhio St. 262), and in similar cases, a différent rule from 
the one we hâve announced would obtain. The statute in each case 
must control. Those cases hâve no application to the case at bar, for, 
in them, authority conferred on certain individuals or officers collective- 
ly is considered. Hère, the power and authority in question is con- 
ferred on the court, and the requirement of the statute is met when 
the court exercises the authority. 

3. The authority to superintend and revise in matters of law pro- 
ceedings of the court of bankruptcy is conferred on this court by sec- 
tion 24b of the bankruptcy act. The material order sought to be re- 
vised in this proceeding is an order removing the petitioner from the 
oflice of référée. We hâve already quoted the statute which authorizes 
the court of bankruptcy to appoint and remove référées. By the ex- 
press terms of the act, the bankruptcy courts "may, in their discrétion, 
remove them because their services are not needed or for other cause." 
If the position of the petitioner could be sustained, that the order re- 
moving him could not be legally made without the concurrent action 
of both the judges, a case might be presented authorizing the inter- 
férence of this court. But we hâve held that position not well taken, 
and that a valid order of appointment or removal of a référée may be 
made by the court of bankruptcy held by one judge. Our conclusion 
on that question is fatal to the petitioner's right to relief. The right 
and power to remove is in the court of bankruptcy, to be exercised at 
its discrétion. We find neitker in the statute nor in the adjudged cases 
any authority conferred on this court to control the court of bank- 
ruptcy, on the facts alleged in the pétition, in the exercise of its dis- 
crétion in making the order of removal. 

Congress, exercising an authority conferred by the Constitution, has 
vested the power to appoint référées exclusively in the courts of bank- 
ruptcy, and, when appointed, the référée holds the office at the discré- 
tion of the court that appointed him. It follows, we think, that this 
court can hâve no control over the appointment or removal, nor can it 
make inquiry into the grounds of removal. As was said by the Su- 
prême Court in a case involving a similar question: 

"If the judge is chargeable with any abuse of his power, this is not the 
tribunal to which he Is amenable ; and as we bave no right to ,1udge upon this 
matter, or power to afford redress, if any is required, we abstain from express- 
ing any opinion upon that part of the case." In re Hennen, 13 Pet. 230, 260, 
10 L. Ed. 138. 

The pétition to superintend and revise is disallowed and dismissed. 
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HARDIE V. SWAFFORD BROS. DRY GOODS CO. 

(Cil-cuit Court of Appeals, Fifth Circuit. December 1, 1908.) 

No. 1,620. 

1. Bankruptct (§ 414*) — Constkuction of Bankeuptct Act— Right or 

Bankeuptcï to Disciiabge. 

One of the main objects, if not the most Important, of Bankr. Act 
July 1, 1898, c. 541, § 1, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418), is to 
relèase the honest but insolvent debtor from the burden of bis debts, lu 
the interest of hîs family and the gênerai public, and the burden rests 
upon one opposing a bankrupt's discbarge to bring tbe case clearly with- 
in some one of the exceptions enumerated in the act. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 720; Dec. 
Dig. § 414.*] 

2. Banketjptcy (§ 407*) — Grounds fob Repusal of Disciiarge—False State- 

MBNTS BY Partner. 

A materlally false statement in. writing made by a partner in the ordi- 
nary course of business of the partnership in buying merchandise for the 
purpose of obtalning goods on crédit, and by means of whlch they were 
so obtained by the firm, is not ground for refuslng a discharge in bank- 
ruptcy, under Bankr. Act July 1, 1898, c. 541, § 14b, cl. 3, 30 Stat. 530 
(U. S. Comp. St. 1901, p. 3427), as amended by Act Feb. 5, 1903, c. 487, 
32 Stat. 797 (U. S. Comp. St. Supp. 1907, p. 1026), to another partner 
who did not particlpate in the wrongful act and had no knowledge of it. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

Shelby, Circuit Judge, dlssentlng. 

Appeal from the District Court of the United States for the West- 
ern District of 'Xexas. 

For opinion below, see 143 Fed. 607. 

Mason Williams, for appellant. 
M. L. Crawford, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. This is an appeal from a judgment in 
bankruptcy refusing a discharge. The facts of the case are undis- 
puted and as follows : 

On May 15, 1905, the firm of A. F. Hardie & Co. and the individual 
members thereof, to wit, Alva Finley Hardie, his son, James Mallory 
Hardie, and Max Kaliski, were, upon the pétition of creditors, ad- 
judged bankrupt. An application of discharge was filed by the mem- 
bers of the firm on the 37th of October following. Opposition to the 
discharge having been filed by the Swafford Bros. Dry Goods Com- 
pany, two of the partners, A. F. Hardie and Kaliski, withdrew tlieir 
prayer for discharge, leaving the application to stand in behalf of J. 
M. Hardie alone. The principal ground of opposition urged by the 
Swafïord Bros. Dry Goods Company was the following : 

"That on, to wit, the 13th day of February, 1905, the said flrni made and 
deli\'ered to the said Swniïord Bros. Dry Goods Company a statement in writ- 
ing, materlally false, respectlng the condition of the business of the said firm. 
By the said statement it aitiiears that the said firm had assets of the value of 
$115,116. Said statement further shows that the said A. F. Hardie had, in real 

•For otber cases see same topic & § numeek ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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estate and real estate notes, $60,000. The said Swafford Bros. Dry Goods Com- 
pany shows that the said statement was absolutely false, in this: that the said 
A. F. Hardie did net hâve real estate or real estate notes of the value of $60,000, 
or anythlng approximating that amount : that the value of the assets of the firm 
did net exceed $60,000, and that the llabilities of the said flrni were approxi- 
mately $100,000; that while the said statement shows the firm to be worth, 
over and above ail llabilities, the sum of $90,000, still, in truth and In fact, the 
said firm was then insolvent. The said statement was made by the said firm 
to the Swafford Bros. Dry Goods Company for the purpose of inducing the 
said Swafford Bros, to sell to the said A. F. Hardie & Co. goods, wares, and 
merchandise on crédit, aud that tliey relied upon the truth of the said state- 
ment and did sell to the said A. F. Hardie & Co. goods, wares, and merchan- 
dise, aggregating the sum of $1,500 and upward, which said goods, wares and 
merchandise hâve never been paid for." 

After taking proofs, the référée found the facts substantially as set 
forth in the spécification of opposition referred to, and made this ad- 
ditional finding: 

'"I find that said statement was made by Alva Finley Hardie, and without 
the knowledge of said James ilallory Hardie ; but at that time James Mal- 
lory Hardie was a member of the aforesald partnership, and bound by its 
statements issued as aforesaid." 

It is clearly shown by the record that, after A. F. Hardie made the 
statement, the Swafford Bros. Dry Goods Company shipped merchan- 
dise to the firm of A. F. Hardie & Co. at San /Vntonio, amounting in 
value to about $1,300, and that the merchandise was received by the 
firm and commingled with the stock on hand. 

The matter to be decided upon this appeal is correctly stated by the 
trial judge as follows: 

"The only question of law to be determhied is whether the fraud thus com- 
mitted by A. F. Hardie may be interposed as a bar to the discharge of J. M. 
Hardie, who, it is coneeded, did not participate in the wrougful act and had 
no knowledge of its perpétration." 

The trial judge in his opinion, found in the record, cites Parsons on 
Part. (3d Ed.) 163; Story on Part. 166; Collier on Part. §§ Mo, 447; 
and Strang v. Bradner, 114 U. S. 561, 562, 5 Sup. Ct. 1038, 29 L. Ed. 
348, and cases there cited, ail to the efllect, as summed up in Strang 
V. Bradner, that each partner is the agent and représentative of the 
firm with référence to ail business within the scope of the partner- 
ship. And if, in the course of the partnership business and with réf- 
érence thereto, one partner makes false or fraudulent misrepresen- 
tations of fact to the injury of innocent persons who deal with hini 
as representing the firm, without notice of any limitations upon his 
gênerai authority, his partners cannot escape pecuniary responsibil- 
ity upon the ground that such misrepresentations were without their 
knowledge. The trial judge then proceeds to say as follows: 

"Whlle the cases cited do not décide the very question involved in the prés- 
ent controversy, they nevertheless distinctly hold that a fraud committed by 
one partner in the course of the partnership business renders the flrm pe- 
cuniarily liable to the aggrieved party for the wrougful act of the offending 
member. In the case before the court, It is shown by the record that A. 
F. Hardie was the financial agent of the flrm and one of its buyers ; that the 
false statement was made by him in the course of the partnership business, 
and for the benefit of the flrm, and that the flrm actually received and ap- 
propriated the fruits of the fraudulent transaction. If so, under the facts 
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stated, the law would impute the fraud of the delinquent partner to inno- 
cent members of tlie partnership to the extent of imposing upon the firm a 
pecunlary liablllty, no soùnd reason Is perceived why thé principle should not 
be applled to the présent proceedlng by refusing a discharge to a nieiuber 
not assenting to the fraud. The court is of the opinion that the principle is 
applicable to both cases, and honce, that the prayer of J. 51. Hardie for a dis- 
charge shouïd be denied." 

The authorities cited above are indisputably correct as to the prop- 
ositions declared, but we doubt if they shotild be permitted to con- 
trol the case. So far as they go, the liability of the innocent partner 
for the torts of the wicked partner committed vvithin the scope of the 
partnership is based on the application of the principles of agency, 
and is restricted to pecuniary Hability alone. In this country, since the 
abohtion (pf imprisonment for debt, the punishment of the innocent 
principal or the innocent partner for the wrong committed by the 
agent or partner has not been pushed further than to afïect business 
réputation and to impose pecuniary liability. It is said that the dis- 
charge of a bankrupt under the présent bankruptcy law is an act of 
grâce, merely incidental to the gênerai purpose, and in fact could be 
refused entirely; and.it is argued from this that the provisions of the 
law relating to the discharge of bankrupts should be construed 
against the bankrupt, and ail implications and doubts should be re- 
solved against him. 

Since the days of Queen Anne (4 & 5 Anne, c. 17, § 19) the dis- 
charge of the prima facie honest bankrupt and his future estate and 
efifects has been provided for in every bankruptcy law ; at fîrst with 
many restrictions, even requiring the consent of creditors; and it is 
provided in our last act that the bankrupt, whether voluntary or in- 
voltmtary, applying for a discharge, shall receive it, unless — 

"he has (1) committed an offense punishable by imprisonment as herein pro- 
vided; or (2) with intent to conceal his financial condition destroyed, conceal- 
ed, or failed to I^eep books of account or records from which such condition 
might be ascertained ; or (3) obtained property on crédit from any person up- 
on a materially false statement in writing made to such person for the purpose 
of obtaining such property on crédit; or (4) at any tirae subséquent to the first 
day of the four months immediately preceding the filing of the pétition trans- 
ferred, removed, destroyed, or concealed, or permitted to be removed, destroy- 
ed or concealed auy of his property with intent to hinder, delay or defraud his 
creditors; or (5) in voluntary proceedings been granted a discharge in banli- 
ruptcy within six years ; or (6) in the course of the proceedings in bankruptcy 
refused to obey any lawful order of or to auswer any raaterial question ap- 
proved by the court." 

AU of thèse exceptions, except the fifth, are Itased on criminal con- 
duct, or actual dishonesty quasi criminal in nature, and this great ad- 
vance from the early days when insolvency was treated as a crime 
goes to show that the discharge of the honest bankrupt is favored, 
and the opposition to a discharge under the présent law is burdened 
with the necessity of bringing the inculpatory facts alleged strictly 
within the exceptions enumerated in the law. 

Originally, in bankrupt laws, the discharge of the bankrupt may 
hâve been incidental, and the main purpose the equal distribution of 
his goods among creditors ; but to say it now, and of the présent law, 
we must shut our eyes to the actual practice in our courts. In nearly 
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ail and every voluntary bankruptcy brought under the présent law 
the administration or distribution of the bankrupt's property bas been 
practically concluded before filing pétition, and the sole object of the 
petitioner is to be relieved of his debts, and in number the voluntarj 
cases are about four to one of the involuntary. See Report, Dept, 
of Justice, 1907. And the same may be said of the voluntary cases, 
under the act of March 2, 1867, c. 176, 14 Stat. 517, which was pass- 
ed mainly to relieve the unfortunate debtors ruined by and through the 
vicissitudes of the great Civil War. 

For thèse considérations, we are disposed to deny that in the prés- 
ent bankruptcy law the discharge of the honest debtor is a mère in- 
cident which could bave been omitted without impairing its symmetry 
and efRciency; and, on the contrary, to assert that the release of the 
honest, unfortunate, and insolvent debtor from the burden of his 
debts and restore him to business activity, in the interest of his fam- 
ily and the gênerai public, is one of the main, if not the most impor- 
tant, objects of the law. 

The adjudged cases called to our attention and bearing on the ques- 
tion herein, favor a libéral construction of section 14 of the bankrupt- 
cy law in the matter of the discharge of honest bankrupts. Act Julv 
1, 1898, c. 541, 30 Stat. 550 (U. S. Comp. St. 1901, p. 3427). In Boyd 
V. Arnold Loucheim & Co., 149 Fed. 187, 79 C. C. A. 135, this court 
ordered a discharge under circumstances as follows: 

"The référée spécifies the four groiinds of olijectioii that were made by the 
creditors to the application for dischnrge, and distinctly flnds that tlae mis- 
tabe, if any, that was made in the verified scbedules, was not made willfully 
and fraudulently, nor wlth the intention of conceallng any intercsts from his 
creditors ; that the 1,579 acres of land was not transferred to his wife, nor 
procured to be transferred to her, for tbe purpose of defrauding, hindering, 
or delaying his creditors ; that the indefinite interest which the baukrupt (in 
the opinion of the référée) had in the 1,579 acres of land was not willfully and 
fraudulently concealed from his trustée ; that the .$85 referred to in the fourth 
objection, which the bankrnpt drew from the Boyd Mercantile Company, an- 
other bankrupt, and had same charged to his Personal account, was not done 
by him for the purpose of defeating the bankruptcy act ; that the bankrupt 
has fully complied with the requirements of Congress and the orders of court 
touching his bankruptcy ; and that ail notices, wherever required, hâve been 
given in the manner and length of tinie required by the bankruptcy act and 
the rules of court. Thèse findings of the référée, so far as they are disputed 
Toy the appellees, are, in our opinion, amply sup])orted by the testimony." 

And see In re Blalock (D. C.) 118 Fed. 679. 

In Hyman's Case (D. C.) 97 Fed. 195, the wife was held not to be 
liable for the fault of her agent (her husband) in not keeping true 
hooks of account, and to the same effect see In re Meyers (D. C.) 
105 Fed. 353. 

In Schultz' Case (D. C.) 109 Fed. 264, the innocent partner was held 
not to be liable for the neglect of his copartner in not keeping true 
"books of account. 

In re Dresser (D. C.) 13 Am. Bankr. Rep. 637, 144 Fed. 318, is 
well reasoned and is directly in point. The référée reported: 

"The bankrupt Riess seems to hâve had no share in making the later 'short 
statement' relied upon by the objecting creditors, and they do not claim that 
lie was personally concerned in the alleged fraud other than as a partner of 
Dresser. It is true that, on principles of agency, Kiess is liable civlliter for 
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the fraudulent aets of Dresser whioh were clearly witliin the scope of the 
partnership business and for the flrm's beneflt. Schroeder v. Frey, 60 Hun, 58, 
14 N. Y. Supp. 71; Bradner v. Strang, 89 N. T. 28Q, affirmed in Strang v. 
Bradner, 114 U. g. 555, 5 Sup. Ct. 1038, 29 L. Ed. 248. 

"The discharge in bankruptcy would not therefore affect a debt so created. 
The présent act spécifies, among nondischargeable debts, 'llabilitles for ob- 
taining property by false prêteuses or false représentations.' Act July 1, 1898, 
c. 541, § 17a, cl. 2, 30 Stat. 550 (U. S. Comp. St. 1901, p. 3428). 

"But ffiese considérations do not afCect the right of an innocent partner to 
a discharge under section 14b. cl. 3, of the amended bankruptcy act of F«bruary 
5, 1903, c. 487, § 4, 32 Stat. 797 (U. S. Comp. St. Supp. 1907, p. 1026). The right 
to a discharge Is distinct from the effect of a discharge. In re McCarty (D. 
C.) 7 Am. Bankr. Rep. 40, 111 Fed. 151; In re Marshall Paper Co., 4 Am. 
Bankr. Kep. 468, 102 Fed. 872, 43 C. C. A. 38. 

"It was held under the act of 1867, which In section 33 provided that 
'no debt created by fraud or embezzleme-^t of the bankrupt shall be dis- 
eharged,' that 'fraud' as used in that secuon meant 'positive fraud In fact 
Involving moral turpitude or intentional wrong as does embezzlement, and not 
implied fraud, or fraud in law, which may exist without the Imputation of 
bad falth.or immorality. Such a construction of the statute Is consonant with 
equlty, and consistent with the object and intention of Congress in enacting 
a gênerai law by which the honest citizen may be relieved from the burden of 
hopeless insolvency. A différent construction would be Inconsistent with the 
libéral spirit which pervades the entire bankruptcy System.' Neal v. Scruggs, 
95 U. S. 704, 24 T.. Ed. 586 (by Mr. Justice Harlan). 

"Therefore, although, on prlnciples of agency and partnership, a discharge 
may not relleve Riess from 'llabillties for obtaining property by false repré- 
sentations' (a question not to be declded hère), It Is considered that, not havlng 
himself participated in the making of the short statemerit relied on by the 
banks, the fraud of bis partner cannot under thèse circumstances be Imputed 
to him, and bis discharge cannot therefore be refused. Matter of Hyman (D. 
C.) 3 Am. Bankr. Rep. 169, 97 Fed. 195; Matter of Mej'ers (D. C.) 5 Am. 
Bankr. Rep. 4, 105 Fed. 353." 

This report and recommendation were confirmed by the court. 

As we find no reason in the law (and, certainly, none in business 
or morals) why an honest bankrupt should not be discharged, we an- 
swer the question, stated by the trial judge in this case, in the néga- 
tive. 

It is therefore ordered that the decree of the District Court be re- 
versed, and the decree now rendered hère that the pétition of James 
Mallory Hardie for a discharge in bankruptcy be, and the same is 
hereby, granted. 

SHELBY, Circuit Judge (dissenting). After the bankruptcy act of 
1898 (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, 
p. 3418]) had been in force nearly five years, Congress discovered that 
section 14 was too libéral in permitting discharges. It was found that 
the bankrupt could obtain a discharge when it seemed inéquitable and 
unjust for him to hâve it. There were in the act only two grounds 
named on which the granting of the discharge coiild be opposed : When 
he has (1) committed an offense punishable by impfisonment as herein 
provided ; or (S) when he has, with intent to conceal his true financial 
condition, destroyed, concealed, or failed to keép books of account 
or records from which such conciition might be ascertained. Section 
14b. Clause 1 relates only to criminal offenses, and clause 2 involves 
intentional wrong. On February 5, 1903, the act was amended by add- 
ing four additional grounds upon which the right to a discharge might 
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be contested. This case involves the construction of the third ground 
added by the amendment, which provides that the court must dis- 
charge the appHcant, unless he has (3) "obtained property on crédit 
from any person upon a materially false statement in writing made 
to such person for the purpose of obtaining such property on crédit." 
Section 14b, as amended (chapter 487, § 4, 32 Stat. 797 [U. S- Comp. 
St. Supp. 1907, p. 1026]). This clause involves no spécifie intent, nor 
offense punishable under the act. The court below held that it was 
applicable to a partnership and to the members thereof, and refused 
a discharge to a member because the firm, without the knowledge of 
the applicant, acting by another member, had obtained property on 
a false written statement, contrary to the terms of the clause. The 
question, when the principle involved is considered, is vvhether a person 
is barred of his discharge by clause 3 when he obtains the property 
by a materially false statement made by an agent acting within the 
scope of his authority. 

Section 14 is applicable to "any person" who may be adjudged a 
bankrupt, including corporations and partnerships. Section 1 (19), and 
sections 4 and 5. Clause 3 of the amendment is therefore, by the vvords 
of the act, made applicable to partnerships and corporations. A part- 
nership, by the terms of the act, "during the continuation of the part- 
nership business, or after its dissolution and before final settlement 
thereof, may be adjudged a bankrupt." Section o. The partnership 
is made a separate entity, and, as such, subject to the terms of the 
act. Under the act before its amendment, a discharge did not release 
the bankrupt from a debt for property "obtained by false prêteuses 
or false représentations." Section 17. The amendment, therefore, 
wras not to prevent a discharge from the liability for property obtained 
by the materially false statement, and the discharge, neither before nor 
since the amendment, releases the bankrupt from such liability. But 
it releases him from his gênerai debts, and it was to prevent this re- 
lease in the cases covered by the amendment that the several grounds 
of opposition to the discharge were enacted. The evil and wrong to 
be corrected by clause 3 was the obtaining property on crédit by false 
written statements. Before its enactment, the bankrupt might add 
largely to his estate by making false written statements, and yet ob- 
tain a discharge as to ail of his debts (with the few statutory excep- 
tions), except the debt to the person to whom he made the false repré- 
sentations. The purpose of the amendment was to prevent this, and 
to deprive the bankrupt who made such statement of his discharge. 
The evil is the same whether the bankrupt acts himself or by an agent. 
The creditor loses his property because of his reliance upon a ma- 
terially false written statement. And it appears to me vi'rong to per- 
mit the bankrupt to take shelter behind his agent's act while he profits 
by the fraud committed in his name. 

The construction placed on the statute by the opinion just read 
tends, I think, to defeat the purpose of the amendment. Mercantile 
business is to a large extent conducted by firms and corporations, 
and, if the doctrine of agency is to hâve no application in the enforce- 
ment of clause 3, the false written statement made to obtain crédit 
can be made without risk as to obtaining the discharge. A firm may 
1G5 F.— 38 
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be composed of ten members, and only: one, as managing partner, 
may make the false statement and obtain property for the firm, and 
nine membçrs may be discharged, although the firm bas reaped the 
benefit of the fraud. And every member can secure his discharge if 
the firm has an agent, who is net a member thereof, to make a false 
statement. The assets of the firm being distributed, and it dissolved 
and eut of business, its failure to obtain a discharge as a, partnership 
would not matter to the discharged members. Firm debts are prov- 
able debts also against each member as an individual bankrupt, and 
the partnership debts are discharged, so far as they are individual 
liabilities, by the discharge of the partner in individual proceedings. 

2 Remington on Bankruptcy, § 2796. While a partnership is a sep- 
arate entity, the substantial thing that makes it is the individual mem- 
bers, and to discharge them is to emasculate clause 3 so far as it is 
applicable to partnerships. A single person engaged in business may 
make a materially false statement in writing through his managing 
clerk or agent, and thereby obtain crédit and property. Yet, on the 
principle announced, he would be entitled to his discharge on his déniai 
of guilty knowledge of the false statement, although he had received 
the fruits of the fraud, unless his knowledge of his clerk's action could 
be alfirmatively proved — which, in practice, would usually be impos- 
sible. 

And is clause 3 not to be applied to bankrupt corporations? If so, 
it can only be donc by holding the principal, when he or it applies 
for a discharge, bound by the materially false written statement made 
by the agent within the scope of his authority. If the idea is to pre- 
vail that the discharge is not to be barred by the false written state- 
ment made by an agent acting within the scope of his authority, clause 

3 of the amendment cannot be applied to partnerships at ail, nor to 
corporations, for both must act by agents. And that view is in conflict 
with several provisions of the act. It seems to me that the only way 
to give efifect to the intention of Congress, as shown by clause 3, is to 
hold that it is applicable to partnerships and corporations (In re Mar- 
shall Paper Co., 102 Fed. 873, 43 C. C. A. 38) which become bank- 
rupts, and that when the former, or the individual partners, seek a 
discharge from the partnership debts, neither can be discharged if the 
partnership, acting by a duly authorized agent, has obtained property 
on crédit from any person upon a materially false statement in writing 
made to such person for the purpose of obtaining such property on 
crédit. 

The cases cited in the opinion of the court, with one exception, 
relate to instances where the discharge of the bankrupt was opposed 
on a ground involving an "offense punishable by imprisonment" (clause 
1), or where a forbidden act was done with a wrongful or fraudulent 
"intent." Such cases are distinguishable from a case arising under 
clause 3, where no question of punishable offense is involved, and 
where Congress has not used the word "intent," nor its équivalent, but 
has made a described act, done for the purpose of obtaining prop- 
erty, a bar to a discharge. 

The only case cited that relates to the amendment in question is In 
re Dresser & Co. (D. C.) 13 Am. Bankr. Rep. 637, IM Fed. 318. 



EQUITABLE LIFE ASSUE. SOCIETY V. KEIPEB, 595 

The excerpt from that case quoted in the opinion of the majority ap- 
pears in the report of the référée. No exception was taken to this 
conclusion of the référée, and the court, in deciding the case, makes 
no allusion to that part of the referee's report (144 Fdd. 318), nor 
was that part of the report mentioned when the same case reached 
the appellate court (145 Fed. 1031, 74 C. C. A. 680). The fact that 
this report of the référée was acquiesced in by the parties, and net 
sustained by the opinion of either court, is mentioned in Re Gilpin 
(D. C.) 160 Fed. 171, 182, a well-considered and learned opinion which 
clearly shows that the referee's report is not sound in principle. 

I hâve found no case directly in point construing clause 3, but the 
gênerai principle that each partner is the agent of the firm as to ail 
business within the scope of the partnership, and that, if one partner 
makes false or fraudulent représentations of fact, the other partners 
are bound by such statements, although made vvithout their knowl- 
edge, is recognized in the construction of the bankruptcy acts both 
in this country and in England. Strang v. Bradner, 114 U. S. 561, 5 
Sup. Ct. 1038, 29 L. Ed. 248; Cooper v. Prichard, 11 L. R. Q B. Div. 
351. 

With ail my déférence for the opinion of my Brethren, I cannot con- 
cur in their view that there is no reason in "law, business, or morals" 
for the construction the learned District Court placed on the statute. 
In re A. F. Hardie (D. C.) 143 Fed. 607. The construction, I think, 
is good in law, because it is based on the apparent intention of Con- 
gress; in business, because it will tend to prevent false written state- 
ments to secure crédit ; and in morals, because it makes for fair deal- 
ing and righteousness. 



EQUITABLE LIFE ASSDR. SOCIETY OF UXITKD STATES v. KEIPER. 
(Circuit Court of Appealis, Tliird Circuit. November 24, 1908.) 
No. 10. 

1. Insurance (§ 291*1 — Life Insukance — Waekantt. 

Where an application for life Insurance provided that ail the state- 
ments and answers tlierein vvere warrantée! to be true, the insured war- 
ranted the truth of the statements therein contained coucerniiig his his- 
tory, as to whether he had previously suffered auy serions diseases ex- 
cept diseases incident to childhood. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. g§ 681-COO ; 
Dec. Dig. § 291.*] 

2. Insurance (§ 291*) — Wabeanties— Bbeach— "Serious Illkess." 

Insured applied for insurance October 10, 1906, and in his application 
warranted that he had not had any serious illness or disease, except 
diseases incident to childhood. It was proved that in 1901 he fell vio- 
lently ill, so that for a time his physicians expected him to die with 
what they then diagnosed as hemorrhasic pancreatltis. He suffered from 
acute pains in the abdomen, and was for some time in a state of collapse ; 
was attended by two physicians and a trained nurse, and recovered after 
five or six weeks. This sickness followed a chronic stomach trouble with 

"For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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wMch on several occasions he had been 111. Held, that such sîckness was 
a "serlous illness," aud constituted a breach of warranty. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 68&-690 ; Dec. 
Dîg. § 291.* 
For other définitions, see Words and Phrases, vol. 7, pp. 6421, 6422.] 
8. lusuRANOE (I 291*) — Life Insueance — Misstatements — "Mateeial to 

KiSK." 

Act Pa. June 2",, 1885 (P. L. 134), provides that, whenever an applica- 
tion for llf e Insurance contalns a clause of warranty of the truth of the 
matters therein contalned, no mlsrepresentatlon or untrue statement in 
such application made In good falth by the appllcant shall work a for- 
feiture or défense, unless It relates to some matter materlal to the rlsk. 
Held, that a mlsstatement as to Insured's prevlous hlstory Is material 
to the rlsk. If a dlselosure Is necessary and material to the Investigation 
made by the Insurer as to the nature of the rlsk at the tlme of the appli- 
cation. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 291.*] 

4. INSUBANCE (§ 291*) MiSEEPEESENTATIONS— MATEBIALITT. 

Where Insured warranted that he had never had any serions Illness 
or disease except diseases Incident to chlldhood, when in fact, some flve 
years before, he had been ill for flve or six weeks, during which tlme 
hls llfe was despalred of, such misrepresentation was material to the 
rlsk wlthln Act Pa. June 23, 1885 (P. L. 134), providing that a misrepre- 
sentation or untrue statement constltutlng a warranty shall not be a dé- 
fense unless it relates to a matter material to the rlsk. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 291.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. Eor opinion below, see 159 Fed. 206. 

George D. Hay, B. Gordon Bromley, and Thomas De Witt Cuyler, 
for plaintifE in error. 

J. Claude Bedford, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

GRAY, Circuit Judge. This is a writ of error to the court below, 
in respect of a judgment in a suit brought by the défendant in error, as 
administratrix of the estate of one John F. Finney, a citizen of the 
state of Pennsylvania, against the plaintiff in error, the Equitable Life 
Assurance Society of the United States, a corporation of the state of 
New York. The suit was brought to recover the sum of $32,500 on a 
policy of life insurance issued to the said John F. Finney in his Hfe- 
time, dated December 28, 1906. 

The insurance was effected in pursuance of an application by the 
said Finney, dated October 10, 1906, which was signed by him and a 
copy thereof attached to the policy, so that under the act of the Légis- 
lature of the state of Pennsylvania, of May 11, 1881, it was not pre- 
cluded from becoming a part of the contract between the parties in 
accordance with any agreement between them to that effect, or other- 
wise. This application contained the folio wing stipulation: 

"I hereby agrée that this subscription, and the contract of sale hereby ap- 
plied for, taken together, shall constltute the entire contract between the 
parties hereto ; that ail the statements and answers hereln are warranted to 
be true; that this contract shall not take efCect until the first installment bas 

*For other oaces see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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been paid during my good health. I bave not been declined or postponed 
1)5' any life company or received a poUcy différent in form from the one 
orijtinally applled for, nor hâve I been inteniperate or had any serions illness 
or disease except diseases incident to ctiildliood, and tliere is no history of 
consuuiption or irisanity in my family, i. e. among parents, brothers or sisters, 
uncles or aunts." 

The following was also added : 

"Note. — If applicant bas ever been declined or postponed by any life Com- 
pany, or received a policy différent from the forni originally applled for, or 
been inteniperate, or had any serions illness or disease other than cbildUood 
diseases, or if there is any history of insanity or consumption in applicant's 
family — among parents, brothers, sisters, uncles or aunts — state partieulars 
hère." 

To this there was no answer. This stipulation became a part of the 
poHcy and of the contract between the company and the insured, clause 
8 of the policy providing that : 

"The entire agreement between the society and the purchaser is embodied 
In the contract of sale and the subscription (or application) therefor, taken 
together, which cannot be varied except in writing by one of the following 
executive offlcers of the society," etc. 

The above recited agreement in the application, was a warranty of 
the truth of the statements therein contained, one of said statements 
being that the applicant had not had any serious illness or disease, ex- 
cept diseases incident to childhood. This court has already, as to an 
exactly similar clause in the application for a policy, incorporated by 
stipulation in the policy itself, used this language : — 

"There can be no question that the statements made by the deeeased lu his 
application for Insurance were warranties, and not mère représentations or 
statements of bellef, there being notliing in the language used in the whole 
Instrument to indicate that the question between the insurer and insured 
was one merely of good faith and honest dealing, or of belief on the part of 
the insured in the truth of his statements." Doll v. Equit. Life Assur. Soc, 
138 Fed. 705, 71 G. 0. A. 121. 

The défendant in the case just cited was the same as the défendant 
hère, and the form of the application and policy were identical. Hère, 
as in that case, there was an unqualified undertaking on the part of 
the insured, that the facts alleged by him were as lie represented them 
to be, and the truth of such allégation was held to be a condition pré- 
cèdent to the performance of the obligation undertaken by the insurer. 

At the conclusion of the évidence, the défendant moved the court 
to instruct the jury that, under ail the évidence in the case, the verdict 
must be for the défendant, and the refusai to grant this motion is as- 
signed as error. This assignment of error, and the argument of 
counsel in support of it, make it incumbent upon us to examine with 
care the évidence in the case, as sent up v^'ith the record, and con- 
sider whether it so clearly and uneqttivocally established, as a mat- 
ter of lavi', the breach of the warranty made by the insured, as a con- 
dition précèdent to the performance of the obligation undertaken by 
the other party to the contract, as to render the same invalid. 

The évidence bearing on this question seems unusually clear. The 
warranty of the truth of the statement, that he had never had any ill- 
ness or disease, except diseases incident to childhood, was made Octo- 
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ber 10, 1906, yet it is uncontrovertibly established by the évidence, that 
the insured, five years before, to wit, in October, 1901, had an illness 
which it is impossible to consider or describe as other than a serions 
one. It is not denied that the insured, Mr. Finney, was very ill during 
that month, but it is contended on behalf of the défendant in error, 
that it was not a serious illness within the meaning of those words in 
the warranty. There is no test or définition by which we can déter- 
mine what those words in such a warranty may signify in a given case, 
other than the plain and ordinary meaning of the words themselves, 
and we must turn to the testimony and ascertain from it whether the 
illness of 1901 was serious, within the ordinary meaning of that word, 
as used in the warranty. On the 24th and 28th of October of that 
year, Dr. Hughes was called in consultation by Dr. Brown, the family 
physicien. ' The f ollowing are extracts from his testimony : 

"Q. wm you klndly describe what you observed wlien you called? A. Mr. 
BMnney was partially conscious obly, almost unconscious, and In an exceedlng- 
ly weak state, and he had been complalning of a great deal of pain In the 
abdomen. Q. What was his condition when you saw him on this first vlsit? 
A. He was exceedingly 111. I thought he was goiug to die. Q. What were 
his symptoms? A. * * • Pain in the abdomen, coUapse, which Is extrême 
weakness, and almost complète unconsclousness. * * * Q. I would llke 
If possible to hear some more comprehenslve statements? A. When I saw 
him first, he was lying In bed unable to do anything for himself, unable to 
asslst himself practlcally at ail, lylng prone, unable to slt up, unable I thlnk, 
If I remember correctly, even to turn wlthout assistance. He could scarcely 
be roused. When he was aroused, he could not be aroused to the point of 
making intelligible replies to questions. The puise was weak. He was rather 
white, a litle yellowish. There was a suspicion of a posslbility of jaundice. 
The whltes of his eyes were colored a llttle yellow. He was probably jaun- 
diced a very llttle. Q. Did you arrive at any conclusion as to what was the 
cause of his trouble? A. I thought the flrst time I saw him that It was 
probably hemorrhagic pancreatitis. Hemorrhagic pancreatitls is a condition 
in which you flnd after death that the pancréas, which is an organ lying 
back of the stomach in the upper part of the abdomen, is infiltrated every- 
wUere wlth blood. The condition very usually causes death. When I saw 
him the second time, I doubted the correctness of tlie original diagnosis, 
largely because he had Improved. At that second examlnation I still thought 
there probably was some obscure disease of the pancréas, but probably not of 
a hemorrhagic type, * * * Q. Was his condition at the time of your flrst 
vlsit such as to Indicate to your mind a possible fatal terminatlou? A. I 
thought that there would be a fatal termination. Q. In other words, speak- 
ing from the standpolut of your gênerai expérience and knowledge, was his 
condition such that it might be denominated a severe slckness? A, A severe 
siekness, yes, sir. Q. A serious Illness? A, Yes, surely. Anything that would 
apparently threaten life definitely would be a serious Illness. Q. In hemor- 
rhagic pancreatitis — which, as you hâve descrlbed, I believe is a sufCusion of 
blood in the organ termed the pancréas? A. Yes. Q. What manifestations 
are tbere of that in the human anatomy? A. Those which I hâve detailed, 
sudden pain in the abdomen, wlth collapse, occurrlng wlthout any other as- 
signable cause. By the Court: Q. As I understand you, he dld not hâve 
this? A. I presumed he dld not hâve It, because he recovered. There hâve 
been reported cases in which reeovery has ensued followlng the disease. That 
may be the resuit of faulty observation or there may be posslbly a reeovery 
from it. Q. Your judgment is there is no reeovery from it? A. I hâve never 
seen a case that I kuew to recover. The Court: — Why inqulre into it. If Mr. 
Finney was not afflicted wlth it? The Counsel: — I want the symptoms of 
this disease, because the doctor did diagnose it, apparently, as that complaint 
in the first place. As the diagnosis has not shown that it was not that, ex- 
cept in so far as the doctor says he thought subsequently It was not by reason . 
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of the man's recovcry, I was getting the symptoms to see if it might not 
hâve been that disease in some stage of it. Tlie Court: — You will liave to 
assume it was not, if the doctor says it is liis judgment it was not. ïlie 
Witness: — I am not certain it was not. It migiit liave been and tliere might 
liave been a recovery. By tlie Counsel: Q. In otlier words, you are not 
sure at the présent time it was not that in some form? A. I am not sure. 
Q. Ail that you are sure of Is that the man was an exceptlonally dangerously 
il] man? A. Yes. Q. And he was suffering from what you would call a 
serious illness or disease? A. Yes, sir. * * * X. Q. And the nearest you 
«ould come to it was that it came from the pancréas? A. Yes, sir. * * * 
Q. From the examination whieh you made of him at that time either the 
flrst or second time, can you say whether or not the Illness, whatever it was. 
was functional or organlc? A. It must hâve been organic. I doubt very 
mueh If any functional Illness could hâve caused such decided symptoms. 
Q. Why do you say It must hâve been organic? A. A functional Uluess does 
not seriously threaten life. I say it was organic simply because he was too 
ill a man for any functional dérangement to account for his condition." 

Dr. Brown, in giving a history of the case, said : 

"His pain was so acute that I gave him morphine, whlch had very littln 
tendeney to stop the pain. It did not stop It as I would like and I I)elieve in 
four hours or so he had another one. He was slightly under the influence of 
morphine, but his condition was semi-conscious. Ile could be aroiised, but 
did not talk intelUgently, did not answer questions Intelligently. When forced 
to talje nutrition, he took it readily. If you opened his mouth and poured 
liquid in his throat he would swallow it, but you could see by the expression 
on the man's face that he was in acute pain, anxious. Coming out from the 
influence of the morphine a little bit, the flrst thing he would do was to put 
his hand on his abdomen and complain of pain again. That condition kept 
ou untll the evenlng Doctor Hughes saw him, when we did cousUîer that 
nlght that Mr. Finney was in a serions condition. However, he improved. 
That night was a very anxious night. The next morning his condition seemed 
somewhat improved.. Followlng that return temporarily of consciousness in 
which he recognized me, very promptly following that récognition, h<> had a 
Chili and another collapse. Just what that was caused by I never could tell. 
It looked then that the man was still seriously ill, but from that time on 
Major Finney made slow but sure, uninterrupted recovery, as I say, recover- 
ing without really a true diagnosis being made of his condition." 

Dr. Brown further testified that Mr. Finney was, roughly speaking, 
ill five or six weeks. It will be observed that Dr. Hughes, the Con- 
sulting physician whose opinion is deferred to by Dr. Brown, the fam- 
ily physician, diagnosed the case as "hemorrhagic pancreatitis," a dis- 
ease so serions that Dr. Hughes says that it usually causes death, and 
his only reason for doubting the correctness of his diagnosis, was that 
the patient aftervv'ards improved and finally recovered. He was ill for 
five or six weeks, and was attended by two physicians and a trained 
nurse. Whether this illness was correctly diagnosed as "hemorrhagic 
pancreatitis," or not, it would seem to hâve been beyond ail question a 
serions illness, and one the recollection of which would hâve been im- 
pressed upon any man of the presumed intelligence and condition in 
life of Mr. Finney, who had been at one time United States Subtreas- 
urer, and président of a banking institution. The serious character of 
such an illness is only emphasized by the fact that, though the attend- 
ing physicians were apprehensive of a fatal resuit, they were unable to 
•diagnose it to their satisfaction. Those to pass upon the risk proposed 
upon the life of the insured, had a right under their contract to know 
•of such an illness, and iî they had been properly inforuied, might well 
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have paused before accepting it. The médical history of the insured 
is also interesting in this connection. The testimony discloses the fact, 
and it is net denied or disputed, that the insured was, from 1888 to 
1907, a sufferer from a diseased condition of the stomach, manifesting 
itself at varions times in attacks of indigestion, nervous dyspepsia, 
gastritis, and gastric neurosis, prior to the serions illne'ss of 1901. Dr. 
Stein testified that he attended the insured in the winter of 1888, for 
about four weeks, when he was ill with an attack of acute gastritis, and 
he afterwards attended him for a diseased stomach. Dr. Robinson 
testified that, between July, 1895, and February, 1899, he treated the 
insured more than ten times, for stomach dérangement. While it 
lasted, he was confined to bed a week at a time, and was seriously ill; 
that it was a neuralgic condition of the stomach. Dr. Brown testified 
that, between December 18, 1900, and the date of the insured's death, 
in 1907, he treated him at least 100 times. The insured died of acute 
gastritis. 

We think the learned judge of the court below has mistakenly al- 
lowed this évidence to so connect itself with the illness of 1901 as to 
influence his judgment of its serions character. We think, however, 
it only tends to support the charge of bad faith on the part of the 
insured, in his stateraent that he had never had any serions illness or 
disease, other than the diseases incident to childhood. But there is no 
ground at ail for treating the illness of 1901 as an incident of the in- 
sured's gênerai ill health. It was a distinct and serions illness, so char- 
acterized by the three attending physicians, who were apprehensive of 
fatal results, and whose testimony is nowhere impugned or contradict- 
ed. It would have been none the less a serions illness if it were really 
an acute attack of the patient's chronic gastric trouble. The learned 
judge of the court below has, we think, foUowing the example of some 
State tribunals, mistakenly said that "the true construction of the lan- 
guage must be, that the applicant has never been so seriously ill as to 
permanently impair his constitution and render the risk unusually haz- 
ardous." To indulge in such refinement, is to fritter away the substan- 
tial value of such a warranty, and to invite in every case where the in- 
surer has sought to so protect itself, the exercise of an ingénions and 
subtle casuistry to defeat the ordinary and obvions meaning of the 
words employed. We think, therefore, that the serious character of 
the illness of the insured, in 1901, was established by such clear and 
uncontradicted testimony, that the jury should not have been permitted 
to find otherwise. 

The second question to be determined, is, whether under the act of 
assembly of Pennsylvania, of June 23, 1885 (P. h. 134), the statement 
by the insured, that he had never had any serious illness, etc., if made 
in good faith, related to a matter material to the risk, This act pro- 
vides as foUows: 

"Whenever the application for a poliey of life Insurance contalns a clause 
of warranty of the truth of the answers therein contained, no misvepresenta- 
tlon or untrue statement In such application, made in good faith by the 
applicant, shall efCect a forfelture or be a ground of défense in any suit 
brought upon any poliey of Insurance issued upon the faith of such applica- 
tion, unless such misrepreseutatiou or untrue statement relates to some matter 
material to the risk." 
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As the court has heretofore held in DoU v. Equit. Life Assur. Soc, 
supra, the language of the appHcation hère under considération, consti- 
tuted an absolute warranty as to the truth of the statements, irrespective 
of the mère opinion or honest belief of the applicant. But in discuss- 
ing the required materiahty of such statement under the provision of 
the statute, just quoted, we must assume the good faith and honest 
belief of the insured in making the statement in question. We hâve al- 
ready said that, in our opinion, the warranted statement, that the in- 
sured had had no serions illness, was untrue, and there was a consé- 
quent breach of warranty on the part of the insured. This breach 
would render void the obligation of the insurer, and forfeit the rights 
of the insured under the policy, unless tlie warranted statement was not 
material to the risk. What constitutes materiahty under this statute, 
is probably sufficiently answered by the terse statement of the learned 
judge of the court below, in saying that "the jury on this point were 
charged that if any of the ailments, including the illness of 1901, were 
serions, they were material." The test of materiality must be sought 
at the time the question is asked, and the truth of the answer is war- 
ranted by the insured. It is from the point of view of the insurer at 
that time, that the materiality of the answer or statement of the appli- 
cant must be judged, and common sensé and expérience in the conduct 
of men in the ordinary affairs of life preclude even the suggestion, 
that the fact that the applicant had previously had a serious illness, 
was not material to the risk about to be assumed. 

In Penn Mut. Life Lis. Co. v. Mechanics' Savings Bank, 78 Fed. 413, 
428, 19 C. C. A. 286, 302, 38 L. R. A. 33, Judge Taft, speaking for 
the Circuit Court of Appeals, said : 

"Materiality of a fact in Insurance law is subjective. It concerns rather 
the Impression wliicli tlie fact claimed to be material would reasonably and 
naturally convey to the insurer's mind before the cvent and at tlie time the 
Insurance is elï'ected, than the subséquent actual causal connection between 
the fact or the possible cause it évidences, and the event. Thus it is by no 
means conclusive upon the question of the materiality of a fact that it was 
actually one liuli in a chain of causes leading to the event. Watson v. Main- 
waring, 4 Taunt. 7C3 ; .Tones v. Insurance Co., 3 C. B. (N. S.) 65 ; Rose v. 
Insurance Co., 2 Ire. 206 ; Insurance Co. v. Sch;iltz, 73 111. Ô86. And on the 
other hand, it does not disprove that a fact may hâve been material to the 
risk because it had no actual subséquent relation to the mannor in which the 
event insured against did occur. A fair test of the materiality of a fact is 
found therefore in the answer to the question whethcr reasonably careful 
and intelligent men vs-ould hâve regarded the fact eonnuunicated at the time 
of effecting the Insurance as substantially increasing the chances of the 
loss insured against." 

We agrée with the opinion expressed by the learned judge of the 
court below, that the disclosure of a serious illness is necessary and ma- 
terial to the investigation made by the insurer as to the nature of the 
risk at the time the application is made by the insured. Where, in an- 
swer to the inquiry whether he had ever had a serious illness, etc., the 
applicant for insurance answers in the négative, and warrants the truth 
of his answer ; whether the insurer would or would not hâve accepted 
the risk had the answer been otherwise, can only be a matter of conjec- 
ture, and is not relevant to the question, whether the answer and war- 
ranty related to a matter material to the risk. It was absolutely im- 
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portant and material tliat the company, about to pass upon a risk, 
should know of any serions illness in the past life of the applicant. 

Constrained to the conclusion by the clear and uncontradicted testi- 
mony in this case, that the illness of the insured in 1901 vvas a serions 
illness, within the meaning of those words as used in the warranty, 
and that as such it was material to the risk, there was a breach of the 
warranty in question which avoided the obligation of the policy hère 
in suit, and the jury should hâve been instructed on ail the évidence 
to find for the défendant. 

The iudp-ment below is therefore reversed. 



NORTHERN AS SUR. CO. V. STANDARD LBATHER CO. 

(Circuit Court of Appeals, Third Circuit. November 21, 1908.) 

No. 1, Marcli Term, 1Ô08. 

1. Insurance (§ 229*) — Cancellation of Policy— Notice to Agent. 

Plalntife gave a firm of insurance brokers gênerai authority to pro- 
cure for It insurance to the amount of $75,000 on Its manufacturing 
plaut to replace prlor Insurance at better rates and ternis. In pursu- 
ance of this employment the brokers applied to the local agents of a 
number of eompanies, some of whom, among them the agent of défend- 
ant, issued policies, eaeh in the amount of $2,500, the premiums belng 
charged to the brokers to whom the policies were delivered. On re- 
ceiving the report of the risk défendant instructed its agent to cancel 
the policy, and he gave the brokers, who still retained it, notice of can- 
cellation lu five days as required by its ternis, and at the expiration of 
that tlme they surrendered it, as they did other policies similarly can- 
celed, and proceded to obtain others in their stead. Before they had 
procured the requisite amount of Insurance the property burned. Held, 
that in view of their gênerai employment and its nature, and the fact 
that they were still actlng in pursuance thereof, not having reported nor 
delivered the policies to plaintiiï, the acceptauce of defendant's notice of 
cancellation and the surrender of its policy were within the scope of their 
authority and terminated the risk. 

[Ed. Note. — For other cases, see Insurance, Cent, Dig. § 500 ; Dec. 
Dlg. § 229.*] 

2. Insurance (§ 539*) — Notice of Loss— Excuse for Delay. 

Where an Insurance policy requiring "immédiate" notice of loss to 
be given the insurer was delivered to the authoriued agents of the in- 
sured, the fact that they did not deliver the policy to their principal 
before the loss, nor notify It of the contract, did not relieve it froni the 
obligation to comply with such condition, and a failure to give notice 
of tlie loss for 30 days avoided the policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1334 ; Dec. 
Dig. § 539.» 

Tlme for notice of loss, see note to Rorick v. Railway Officiais & Em- 
ployées' Ace. Ass'n, 55 0. C. A. 37C.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 156 Fed. 689. 

•For otlier cases see saine topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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J. H. Harrison, for plaintiff in error. 
J. S. Ferguson, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

GRAY, Circuit Judge. This was a suit by the Standard Leather 
Company, tlie défendant in error and plaintiff belovv (hereinafter call- 
ed the plaintiff), against the Northern Assurance Company, the plain- 
tiff in error and défendant below (hereinafter called the défendant), 
upon a policy of insurance. The défendant interposed three grounds 
of défense, with only two of which we are hère concerned, viz., first, 
that the policy was canceled by the assurance company before the fire ; 
and second, that immédiate notice of the fire was not given by the 
assured, in conformity with the stipulation in that behalf contained in 
the policy. 

The facts of the case bearing upon the first ground are as follows : — 
Prier to May 31, 1904, the plaintiff employed the Negley & Clark 
Company, gênerai insurance agents and brokers, to procure for it $75,- 
000 insurance upon its plant at Cheswick, near Pittsburgh, in good 
companies, under a better form and at a lower rate than had previous- 
ly been written. The instructions given by plaintiff to the brokers 
were gênerai, and it sufficiently appears, both negatively and affirma- 
tively, that the agents thus employed were clothed with discrétion as 
to the companies to be selected, and with such authority as to the gên- 
erai conduct of the business as was necessary to accomplish the gên- 
erai purpose of their employment. Thereupon, in pursuance of this 
employment, they applied to the local agents of a number of compa- 
nies for insurance upon the said property of the plaintiff. Some of thèse 
local agents "bound the risk" in their several companies early in June, 
1904, and subsequently issued their respective policies thereon, ail bear- 
ing date June 10, 1904. Among the policies so issued was the one hère 
in question, issued by the défendant. The policies were identical in 
form, being what is known as the "New York Standard Policy," and 
each for the amount of $2,500. No premium was paid on behalf of the 
plaintiff to the companies, or theîr agents, issuing the policies, but the 
same was charged to the brokers representing the plaintiff. Subsequent- 
ly, some of thèse local agents, among them the local agent of the défend- 
ant, upon reporting the risk to the home offices, received directions to 
cancel the policies, and in compliance therevvith, gave notice of can- 
cellation of their several policies to the Negley & Clark Company, the 
brokers or agents of the plaintiff, who had the policies in their posses- 
sion and who were still engaged in trying to secure the aggregate 
amount of insurance desired by their principal on its said property. 
The notice of cancellation on behalf of the défendant was as follows : 

"Negley & Clark Co., City: "Pittsburgh, June 25, '04. 

"ïlie Northern Assurance Co. tlesires to cancel their policy Ko. 241^1 cover- 
Ing on property of Standard Leather Co., situate 

"I Iierewith give you flve days' notice as per terms and conditions of 
your policy (Une 51 to Une 55 inclusive), and you are hereby notified to re- 
tum said policy to this otQce on or before the 30th day of Juue, 1[M}4, at 
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twelve o'clock noon, when ail llability on the part of thls company will 

cease. 

"By returnliig said pollcy to thls office the pro rata unearned preniiuui 
(if any) will be paid. 

"ïours respectfully, H. T. Norris, 

"Agent." 

The Stipulation of the policy referred to in tlie above notice, is as 
f ollows : 

"Thls policy shall be cancelled at any time at the request of the Insured, 
or by the company by giving five days' notice of such cancellation. If this 
policy shall be cancelled as hereinbefore provided, or become void or cease, 
the premiuin having been actually paid, the unearned portions shall be re- 
turned on surrender of this pollcy or last renewal, this company retalning 
the customary short rate ; except that when this pollcy is cancelled by this 
company by giving notice It shall retain only the pro rata premium." 

It is admitted that the notice of cancellation given to Negley & Clark 
Company, as brokers or agents of the plaintiff, was the only notice giv- 
en. The policy in question was never delivered to the plaintiff by the 
Negley & Clark Company, but, after the expiration of the five days 
mentioned in the notice, and some time before the fire, which occurred 
on July 13, 1904, it was surrendered to the défendant by the Negley 
& Clark Company, as were the policies issued by other companies from 
whom like notices had been received. 

The learned judge of the court below, after stating in his charge to 
the jury that there was no dispute as to the facts substantially as above 
stated, said that the question "whether the Insurance companies could 
cancel thèse policies by giving the notice to the brokers, and not to the 
insured, is a question of such importance * * * ^hat the court 
does not feel warranted now in expressing any opinion upon its con- 
clusions," and therefore reserved the said question, instructing the 
jury, that for the présent, the policies were in full force and that the 
jury were to consider them, in determining their verdict, as if no can- 
cellation had been made, or attempted to be made. 

In considering this question, after the verdict in favor of the plain- 
tiff and upon a motion, non obstante veredicto, under the Pennsylvania 
statute, the learned judge of the court below denied the motion of the 
défendant for judgment non obstante veredicto and directed judgment 
for the plaintiff on the verdict. In the course of his opinion, and as 
a ground for denymg the motion, the court said : 

"It is clear that in point of faet, the Negley & Clark Company were agents 
of the plaintiff, solely for the purpose of procuring Insurance, for no ex- 
press authority, verbal or written, authorizing any other act, is shown. 
When they iprocured such insurance, and the defendant's policy was deliver- 
ed to them as the plaintiff's agent, they had, as between the plalutifl! and 
défendant, carried out their agency." 

In view of the situation disclosed by the undisputed évidence in this 
case, we think the learned judge of the court below erred in the posi- 
tion thus taken. It is true that no précise letter of instructions, or oth- 
er written authority from the plaintiff to the Negley & Clark Company 
is shown, but there is no dispute as to the fact that the Negley & Clark 
Company were gênerai insurance brokers, that they were employed by 
the plaintiff as its agents in the gênerai line of taeir business, to pro- 
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cure new insurance to an aggregate amount of $75,000 on its manu- 
facturing plant near Cheswick, — an employment which admittedly in- 
volved the surrender of over $30,000 of old insurance to be replaced 
by other policies, in better form and at less expense to the plaintiff. 
The scope of the authority thus conferred upon its agents was un- 
doubtedly large enough to embrace ail purposes connected with the 
business of placing the amount of insurance stated. Manifestly, as 
stated by Clark of the brokerage company, the whole business could 
not be transacted at one time, and the whole amount placed as desir- 
ed, where the allotment to each company, of the aggregate amount of 
$75,000 was not more than $2,500. It necessarily involved a negotia- 
tion with the agents of the différent companies, as testified to, the ten- 
tative binding of the risks and the contingency of the rejection by a 
company of the risk, when reported by its agent, and the substitution 
of other risks for those displaced, while the purpose of securing the 
aggregate amount was still unaccomplished. There is no suggestion 
that there was unreasonable delay on the part of the Negley & Clark 
Company in distributing this large amount of insurance. Clark testi- 
fies, and his testimony is nowhere contradicted, in answer to the ques- 
tion, "Did you succeed in placing the desired amount of $75,000?" 

"I can't say that we liad $75,000 at auy oue time; we had policies on and 
policies ofif, and I couldn't say as to just how mueh we had at any one particu- 
lar time. We would get a poliey, for instance, to-day, and maybe to-morrow, or a 
few days afterwards, we would get a notice of cancellation froni the agent, 
or a letter or telejihone message, or some other reanest for a return of that 
pollcy, and after holding the poliey five days, because the poliey provides 
flve days, we would return It." 

It plainly appears, then, that when the notice of cancellation was 
sent by the défendant to the Negley & Clark Company, the whole busi- 
ness committed to them by the plaintiff was in fieri, and the réception 
of such a notice seems to us, under the circumstances of this case, 
clearly within the scope of their authority, as representing the plaintiff. 
Whether they neglected their duty as to reporting such cancellations 
and other matters to their principal, does not in this case concern the 
défendant. The policies issued were, by the permission of the plain- 
tiffs, in the possession of their agents, and it would seem that it was 
necessary for them to receive and act upon notices of cancellation, in 
order that other insurance might be obtained to replace that canceled. 
At ail events, it appears as a fact that, when the fîre occurred, there 
was only $39,500 of insurance in force, for which no cancellation had 
been given, although they had, from first to la,st, placed something 
over $100,000 insurance. There is no évidence to show that plaintiffs, 
by word or conduct, evidenced any other construction of the scope of 
the authority granted to their agent, than that above stated. We think, 
therefore, the power to receive and act on the notice of cancellation, 
sent to them by the défendant company, was, under the circumstances, 
within the scope of the authority conferred upon the Negley & Clark 
Company, by their employment as agents of the plaintiff. 

Though not directly bearing upon the question of the scope of the 
agency in the case before us, it may be well to remark that under 
the situation, so far as it was admittedly created by the plaintiffs, the 
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policies were left in the possession of Negley & Clark Company, while 
the gênerai purpose of procuring the amount of insurance required 
was being transacted, and that no notice of çancellation from the de- 
fendant Company, directly to the plaintifïs, would hâve been of as much 
advantage to the latter, as was the notice actually given to the brokers 
who were transacting the business, and upon whom the duty devolved 
to procure other insurance in lieu of that canceled. 

The point decided upon the peculiar facts of the case of Grâce v. 
American Cent. Ins. Co., 109 U. S. 278, 3 Sup. Ct. 207, 27 L- Ed_. 932, 
apparently relied upon by the court below, does not seem applicable 
to the case before us. In the case referred to, a clerk of Grâce & Co. 
was charged with the duty of eiïecting fire, insurance upon their prop- 
erty. This clerk employed one Moyes, an insurance broker in the 
city of New York, to obtain the required insurance for his principals, 
Moyes instructed one Anthony, another insurance broker in Brooklyn, 
to procure this insurance. Anthony obtained the policy in suit from 
the gênerai agents of the défendant cqmpany, in New York City, 
mailed and delivered the same to Moj^es, by whom it was delivered 
to Grâce & Go. not later than the day succeeding its date, September 
26th. On the morning of October 6th, one Carroll, for the insurance 
Company, verbally notified Anthony that the company refused to carry 
the risk, and required the policy to be returned. Tlie piroperty insured 
was destroyed by fire on the night of October 6th, or early in the 
morning of October 7th. At the trial, it was admitted that the con- 
tract between the parties was fully executed upon the delivery of the 
policy to the insured. In this state of facts, the Suprême Court re- 
fused to rule that, because of the stipulation in the policy, "that any 
person other than the assured, who may hâve procured the insurance 
to be taken by this company, shall be deemed to be the agent of the 
assured," notice of the terminât] on of the policy was properly given 
to Anthony, who personally procured the insurance. It is to be noted 
that Anthony's principal was the intermediate broker, Moyes, and that 
the pohcy in suit was delivered at once by Anthony to Moyes, who at 
once delivered it to the plaintiff. It would seem, therefore, that the 
court could not do otherwise than décide that Anthony's agency was 
at an end when the policy was procured and delivered to the plain- 
tiff, under the circumstances and in the manner above stated. 

Èqually fatal to the plaintifï's case was the failure to give immédiate 
notice of loss, as required by the policy. The fire occurred July 12, 
1904, and the proofs of loss which were not sent in until August llth, 
some 30 days afterwards, was the first attempt to comply with this re- 
quirement. This is an important provision, the obvious purpose of 
which is to enable the insurer, while the facts are fresh, to investigate 
the cause of the fire and the extent of the loss, and it is not to be 
frittered away by overindulgent construction favoring the assured, up- 
on grounds which are purely personal. If, therefore, we were to agrée 
with the plaintiff that the notice of çancellation given by the défendant 
to the Negley & Clark Company was not sufircient to accomplish its 
purpose, and that the policy in suit continued in force notwithstand- 
ing, yet Negley & Clark Company, being unquestionably authorized, as 
brokers and agents of the plaintiff, to procure the insurance and re- 



GILPIIir V. MBRCHANTS' NAT. BANK. GÔ7 

ceive the policy on their behalf, the company having delivered the 
policy to one so authorized to receive it, had no further concern as 
to the manner in which such agent performed his duty, or whetîier 
he delivered the policy or not to the plaintiff, or kept him otherwise 
informed as to the exécution of the contract between the plaintiff 
and défendant, ail thèse being matters inter sese between the plaintiff 
and its agent. The performance of the stipulation of the policy, that 
the plaintiff should give immédiate notice of any loss by fire, in writ- 
ing, to the défendant, not having been vvaived by the défendant, could 
not therefore be excused by reason of any dereliction on the part of 
the Negley & Clark Company in delivering the policy to the plain- 
tiff or in informing it of its existence. Such a reason alleged in ex- 
cuse of the delay vvould be subjective as to the plaintiff and relate 
to matters for which the défendant was clearly in no way responsible. 
As the only excuse for not sending immédiate notice of its loss to 
the défendant, urged by the plaintiff, is that the Negley & Clark 
Company had not informed them of the companies with whom in- 
surance on plaintiff's behalf had been negotiated, we think that, as 
matter of law, the delay of more than 30 days in sending notice to 
the défendant, was violative of the condition précèdent imposed upon 
the plaintiff, that immédiate notice of loss should be sent. For this 
reason, we think that the prayer for peremptory instructions to the 
jury, in favor of the défendant, should hâve been granted. 

The Pennsylvania act of assembly, of June 37, 1883 (P. L. 165),. 
only makes more peremptory the conclusion at which we hâve arrived. 
Section 1 of that act provides that the — 

"conditions of Insurance as to notice of loss * * * shall be deemed to Iiave 
been complied with, If the assured or the assignée, or eltlier of them, shall 
furnish the eoinpany at its gênerai office * * * the notice of loss wlthiii 
ten days from the date of the fii-e." 

The Suprême Court of Pennsvlvania, in Welsh v. London Assur, 
Corp., 151 Pa. 616, 35 Atl. 142, 31 Am. St. Rep. 786, speaking through 
Mr. Justice Mitchell, after referring to the cases of Trask v. Insur- 
ance "Cc, 29 Pa. 198, 72 Am. Dec. 623, and Edwards v. Ins. Co., 75 
Pa. 378, said: 

"But since thèse décisions, the Act of June 27, 18S.B, has practically glven 
a législative définition of reasonable tlme, by flxing the perlod of 10 days. 
for uoJice of the flre." 

The judgment below is therefore reversed. 



GILPIN V. MERCHANTS' NAÏ. BANK. 

(Circuit Court of Appeals, Third Circuit. November 21, 190S.) 

No. 9. 

Bankbuptct (§ 407*)— DiscHAKGE— Gkounds for Kefusal— Makino "FAnSE" 
Statement. 

The Word "false" as used In Bankr. Act July 1, 1808, f. .541, § 14b, 30 
Stat. 550 (U. S. Comp. St. 1001, p. 3427), as amended in 1003 (A.ct Feb. 5, 
1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St. Supp. 10O7, p. 1020];, which 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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makes ît a gronnd for clenying a diseharge to a bankrupt that he has "ob- 
talned property on crédit from any person upon a materially false state- 
ment in writing luade to such persou for the purpose of obtaining such 
property on crédit," means more tlian merely erroneous or viutrue, being 
used in Its primary légal sensé as importing an intention to decelve, and 
such a stateraent, In order to constitute a bar to a diseharge, must hâve 
been knowlngly and intentionally untrue. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 760; Dec. Dig. 
§ 407.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2654, 2655.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Pennsylvania, in Bankruptcy. 
For opinion below, see IGO Fed. 171. 

J. W. Bavard, for petitioner. 
H. T. Dechert, for respondent. 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
"BALD, District Judge. 

GRAY, Circuit Judge. This is a pétition by a banl<rupt, to revise 
for error of law the decree of the United States District Court for the 
Eastern District of Pennsylvania, reversing the referee's report and 
sustaining one of the creditor-appellee's exceptions to his application 
for discharge. The sole exception thus sustained, was to the efifect 
that the référée had erroneously held that the "materially false state- 
ment" in writing, mentioned in clause (3) of section 14b of the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, 
p. 3427], amended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. 
Comp. St. Supp. 1907, p. 1026]), must, in order to constitute a bar to 
the discharge of the bankrupt, be intentionally or knowingly untrue. 
The facts of the case as summarized from the findings made by the 
référée, and elsewhere disclosed in the record, are as foUows : 

The bankrupt was engaged in the construction of buildings, at Bal- 
timore, in places near New York City, and Philadelphia. His main 
office was in Philadelphia, where his books vvere kept by his bookkeep- 
er. The bankrupt was chiefly engaged in the actual supervision of the 
building work he had in hand, and paid little or no attention to his 
books. He collected money, paid notes, and in a gênerai way knew the 
condition and progress of each of his building contracts. He intrust- 
ed the keeping of his books to his bookkeeper, and in September, 1905, 
the posting of his books was some months behind. During that month, 
the bankrupt went to the ]Merchants' National Bank, at Philadelphia, 
(the excepting creditor and appellee) and stated that he wished to open 
an account, and would require accomodations not to exceed $10,000. 
The bank informed him that they would like to hâve a statement, and 
gave him one of their blank forms, to be filled out and signed by him. 
This form the bankrupt took to his office, and there signed the same in 
"blank, instructing his bookkeeper to fiU it out and send it to the bank. 
He signed it in blank before it was filled out, for the reason that he 
was obliged to return to Baltimore without delay. He says he in- 
structed the bookkeeper to make an exact statement for the bank, to 

•For other cases see same topic & § number In Dec. & Ani. Digs. 1907 to date, & Rep'r Indexes 
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which the bookkeeper replied that he could not, but that he would 
make an approximate statement and send it to the bank. The state- 
ment was made by the bookkeeper, and upon it was written the word 
"approximate," and it was sent by the bookkeeper to the bank. Upon 
this statement, and upon a note which the bankrupt was to obtain froir, 
one Stokes, of Baltimore, as collatéral, the bank extended the accom- 
modation desired. This note was never obtained for the bank from 
Stokes. About October 3, 1905, and after the said statement of Sep- 
tember 28th had been filed by the bank, the note of the bankrupt for 
$7,500, due 30 days after date, was discounted. After two renewals 
and a payment of $1,000 on account, and the further discount of a 10 
days' note of $3,500, the bank, on the 9th day of February, 1906, re- 
newed the entire amount then due, viz., $9,000, for 30 days, which is 
still unpaid, 

The adjudication of bankruptcy was entered February 26, 1906. 
The approximate statement sent by the bookkeeper to the bank was 
materially inconsistent with the bankrupt's books, as they stood at the 
time the bankruptcy occurred. There is nothing in the referee's report 
to show how the books actually stood at the time the statement was 
prepared by the bookkeeper. There is no évidence that the bankrupt 
ever saw this statement after it was filled out, that the bank ever show- 
ed it to him, or interrogated him in regard to it, or that he ever asked 
to see it. This statement showed a net worth of $43,569.27. The 
bankrupt himself made up from his books, during the course of his 
examination, a statement showing that his net worth at that time was 
$45,698.09. This statement, however, in ail its items fails to coincide 
with the statement made up by the bookkeeper and delivered to the 
bank. 

The référée finds that, although the falsity of the statement sent to 
the bank bas been proved, the fact that the bankrupt knew it to be false, 
or did not know it to be true, was not proved, and says : 

"There is no évidence to siipjjort the contention that the l)!inkrii]it knew or 
had any reason to believe that the statement sent to the bank by the book- 
keeper was false, or that the bankrupt intended in any way to deeeive the 
bank." 

The référée, therefore, reported that a decree of discharge of the 
bankrupt should be entered. To the finding of the référée, as stated, 
the appellee filed its exception, and the court below, after considering 
the same, reversed the finding of the référée and directed that an 
order be entered, sustaining the said objection to the bankrupt's dis- 
charge. 

Section 14 of the bankrupt act prescribed the conditions upon which 
a discharge may be granted to the bankrupt by the court of bankrupt- 
cy in which the proceedings are depending, and provides that the 
court shall hear and investigate the merit of the application and dis- 
charge the bankrupt, unless he bas — 

"(1) commltted an oiïense punishable by imprisoninent, as herein provided ; or 
(2) with Intent to conceal his flnancial condition, destroyed, concealed, or fail- 
ed to keep books of account or records from which such condition mlght be 
ascertained ; or, (3) obtained property on crédit from any person upon a ma- 
terially false statement in wrlting made to such person for the purpose of ob- 
165 F.— S9 
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tairiing sUch propetty on crédit; or (4), at any time subséquent to the flrst 
day Qf tHe tour mdnths Immedlately preceding the flling of the pétition trans- 
ferred, removed, destroyed, or coneefiled, or permitted to he removed, destroy- 
ed, or concealed any of liis property with intent to hinder, delay, or def raud hls 
credltors; or (5) in Voluutary proceedlngs been granted a discharge in bank- 
ruptcy within six years ; or (6), in the course of the proeeedings in banliruptcy 
refused to obey any la\Yful order of or to answer any materlal question ap- 
proved by the court." 

The single question of law presented for our considération is clear- 
ly defined in the following extracts from the opinion of the court be- 
low; 

"I accept and shall act upon the flnding of the référée that the banlîrupt ei- 
ther did not actually know vfhat the statement contained, or did not Imow 
that it was materially îalse, and that he did not hâve a conscious Intention to 
decelve the bank." 

In concluding, the cOurt said as follows : 

"The other matter that may properly need a moment's considération Is 
the efCect that should be given to the word 'false' in clause 3. In my opinion 
the argument for the bankrupt must rest wholly upon the conclusion that 
this word should bear. It is unquestlonabiy a flexible word. Sometimes It 
means Incorrect, or not true ; sometimes it includes the idea of wiclieduess or 
fraud — as in section 29, where a false oath is evidently a corruptly false oath, 
such as would subject the affiant to a proseeution for perjùry. That 'false' 
means no more in clause 3 than 'not true,' I hâve tried to establish in the 
preceding pages of this opinion, and if I hâve f ailed hitherto to give good rea- 
sons to my belief I am sure that I shall not strengthen the argument by stat- 
ing them again in somewhat différent words. 

"The décision of the référée is reversed and the celrk is direeted to enter 
an order sustaining the flrst objection of the Merchants' National Bank to the 
banlcrupt's discharge." 

Addressing ourselves to the question thus distinctly raised, it is to 
be remarked that of the six reasons for refusing a discharge to the 
bankrupt, as set forth in section 14b of the bankrupt act, the five that 
relate to the conduct of the bankrupt, unless we excîude the third, with 
which we are hère concerned, ail imply a willful and fraudulent act 
on the part of the bankrupt, or, as in the case of the sixth, a willful and 
intentional défiance of a law fui order of the court. And they ail im- 
ply conduct that is immoral, or at least unworthy in one seeking the re- 
ward of honesty that is intended to be conferred by a discharge. In 
the récent case, In re A. B. Carton & Co. (D. C.) 148 Fed. 63, 66, 
Judge Hough in the District Court for the Southern District of New 
York, adopts as a terse statement of his views, the following language : 

"The policy of the bankruptcy act is founded on equal rights and privilèges 
to ail creditors ; it is not intended as a means to puuish the bankrupt at the 
option of the defrauded créditer only. Discharge from debts is a matter of 
favor and not a matter of right. Honesty on the part of a bankrupt is re- 
warded by a discharge. Fraud and dishonesty are stamped with disapproval 
of a discharge. Coutumacy on the witness stand, a previbus discharge within 
six years, obtalning money upon false statements, and the commission of an 
offense punishable by imprisonment under the act, are ail valld objections 
to a discharge, and are not limited to the defrauded creditors alone, but may 
be urged by any and air creditors. It is the fraudulent conduct tliat is almed 
at, and not retaliation for the individual loss." 

We fail to perceive any sufficient ground for denying to the third 
reason for refusing a descharge to the bankrupt, the gênerai charac- 
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teristic of personal tnisconduct that attaches to ail the others, as set 
forth in the said section of the bankrupt act. It would indeed be a 
harsh construction, and at variance with the gênerai policy of the 
bankruptcy act, that would make the conduct described in clause 3 
an exception in this respect to the whole category of acts which may 
Severally deprive the bankrupt of his privilège of discharge. It is a 
construction which should not unnecessarily be made. 

But apart from the incongruity imported into this section of the 
bankruptcy act by such construction, it àeems to us clear that the plain 
language of this third clause of section 14b requires that the written 
statement made by the bankrupt, for the purpose of obtaining crédit, 
etc., should be knowingly and intentionally untrue, in order to consti- 
tute a. bar to the discharge of the bankrupt. In other words, "false 
statement" connotes a guilty scienter on the part of the bankrupt. 
This primary and ordinary meaning of the word "false" cannot be 
ignored. It is the primary meaning given in the ordinary lexicons of 
the English language. Webster gives as its primary meaning: — "Ut- 
tering falsehood; unveracious; given to deceit; dishonest." As an 
adjective, it is corrélative with the noun "falsehood." To charge a 
person with making à false statement, is équivalent to charging him 
with uttering a falsehood, and imputes moral delinquency to the per- 
son so charged. It is true that the word may hâve a secondary meai^- 
ing in certain coUocations, and be merely équivalent to "untrue" or 
"incorrect." But this is not the ordinary or usual signification attach- 
ed to the word. To charge a person with making false entries in books 
of account, means something more than that incorrect or untrue en- 
tries hâve been made, and it has been so held by the courts in the con- 
sidération of offenses of that character. The last édition of Bouvier's 
Law Dictionary says of the word "false," that when "applied to the 
intentional act of a responsible being, it implies a purpose to deceive." 
In Black's Law Dictionary, under the title "false," it is said: "In law, 
this word means something more than untrue; it means something 
designedly untrue and deceitful, and implies an intention to perpe- 
trate some treachery or fraud." In a récent and well accepted publi- 
cation called "Words and Phrases," the word "false" is thus defin- 
ed: — "False means that which is not true, coupled with a lying in- 
tent." Wood v. The State, 48 Ga. 192, 297, 15 Am. Rep. 664. "False 
in jurisprudence usually imports something more than the vernacular 
sensé of 'erroneous' or 'untrue.' " 

This and other citations in the petitioner's brief, establish a juris- 
prudential meaning to the word "false" at variance with that adopted 
by the learned judge of the court below. 

No good reason has been suggested why Congress should hâve made 
such an exception to the character of the acts enumerated, as several- 
ly barring the discharge of the bankrupt, by using the word "false" 
in some other than its primary and obvions meaning. 

But it is not without significance to inquire why an incorrect state- 
ment, innocently made to one créditer, should bar the discharge of 
the bankrupt as to ail his other debts, whatever be its efifect as to the 
debt of that particular creditor. In re Carton & Co., supra, the court 
says: 
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"It Is the act of Issuing a materlally false statement and the fraudulent 
Intent of the man who issues It, that the statute seeks to punish by refusing 
a disçharge. It should not dépend upon the whlm or good nature of any par- 
tlcular creditor to whom the false statement was made, whether the offendlng 
bankrupl should be given or refused hls discharge. Any 'party in Interest' 
who chooses to bring the wrongful act to the attention of the court, and 
proves that it was wrong wlthin the meaning of the statute, is entitled so to 
do." , ^.. .,_ . ..... ., ..^.., . 

We fully concur in the meaning thus attributed to the clause in 
question. The banlfrupt who has made to a creditor, for the purpose 
of obtaining crédit, a false statement, — that is, one intentionally and 
knowingly untrue, is unworthy of the privilège of a discharge under 
the act, and the court will act upon information brought to it of such 
an act by any party in interest. It will be at once conceded on ail 
hands, that such a bankrupt is unworthy, and should not receive the 
favor accorded by the law to the honest but unfortunate debtor. Some 
of the cases cited by the appellee conflict with the view hère stated, 
but the weight of authority, as of reason, supports it. 

We think that the court below erred in finding that the word "false" 
means no more in clause 3 than "not true," and the order of the said 
court is hereby revised in matter of law, by directing that the first 
spécification of grounds of opposition to the discharge of the bankrupt, 
filed by the Merchants' National Bank, be dismissed, and that the bank- 
rupt receive his discharge in accordance with the recommodation of 
the référée in that behalf. 



KRETSINGER v. BROWN et al. 
(Circuit Court of Appeals, Elghth Circuit December 17, 1908.) 

No. 2,526. 

EXECTJTORS AND ÀDMINISTEATOES (§ 375*)— SALE OP ReaLTT— DECKEE— COL- 

LATEBAL ATTACK. 

In a proceeding under the Colorado statute (Mills' Ann. St. § 4750 et 
seq.) to sell real property to pay debts allowed agalnst the estate of a 
décèdent, the jurisdlction of the county court attaches when there are 
before it the necessary parties under the statute and a pétition substan- 
tlally conformlng to the statute, and where its jurisdlction has so at- 
tached its decreés directing and afterw'ard confirming a sale are not sub- 
Ject to collatéral attaclc because it treated unpald taxes upon the realty, 
levied after the decedent's death, as debts withln the meaning of the 
statute, or because the decrees were rendered without awaiting the next 
succeeding terms as provtded by the statute, or because notice of the sale 
was not dlrected or glven as required by the statute; eaeh of thèse 
matters being at most a mère error or irregularlty in the exercise of a 
lawfnl jUrlsdiction, and subject to correction only upon a direct proceed- 
ing for that purpose, such as an appeal or writ of error. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent 
Dlg. § 1535; Dec. Dig. §375.*] 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

•For other oases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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Lucius M. Cuthbert (Henry T. Rogers, Daniel B. ElHs, Lewis B. 
Johnson, Pierpont FuUer, and George A. H. Fraser, on the brief), 
for appellant. 

John A. Martin (D. A. Highberger, on the brief), for appellee city 
of Pueblo. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHIEIPS, District Judge. 

VAN DEVANTER, Circuit Judge. The facts necessary to an un- 
derstanding of the controversy presented in this case are thèse : At 
her death Jane C. Brown, of Arapahoe county, Colo., was the owner 
in fee of a large amount of real property in that and other coun- 
ties, ail of which by her will was devised to her husband, Henry C. 
Brown, part in fee and part for the term of his life with a power to 
appoint those who should take the estate in remainder. The will also 
named him as executor. Included in the property devised in fee were 
ail of block 24, and lots 15 to 24, both inclusive, in block 17, in H. 
C. Brown's First addition to the city of Pueblo, in Pueblo county. 
After the probate of the will, Brown, in his individual capacity and 
for individual purposes, mortgaged this spécifie property to the ap- 
pellant, and thereafter, in his capacity as executor, sold and conveyed 
the lots in block 17 to the city of Pueblo, one of the appellees. The sale 
and conveyance were made under decrees of the county court in which 
the testatrix's estate was being administered, and the immédiate pur- 
pose for which they were made was that of raising money to pay taxes 
upon the other real property, levied after the testatrix's death, so that 
it could ultimately be subjected to the payment of the just debts al- 
lowed against the estate. In a suit by the appellant to foreclose the 
mortgage, the validity of the decrees directing the sale and convey- 
ance to the city was drawn in question; the appellant insisting, and 
the city denying, that they were void. The Circuit Court held with 
the city, and refused to include in the foreclosure decree the lots in 
block 17. It is the purpose of this appeal to obtain a modification of 
the decree, so as to include them. 

The controversy is somewhat simplified by thèse concessions on the 
part of counsel: (1) When the will was admitted to probate, the title 
to the lots in question vested in Brown, subject to the right to resort 
to it, as provided by law, for the payment of the just debts allowed 
against the estate. (2) The mortgage to the appellant gave him a 
valid lien upon the title, but subject to the right so to resort to it for 
the payment of such debts. (3) The conveyance to the city divested 
Brown of the title and the appellant of the mortgage lien, unless the 
decrees of the county court were void. (4) The validity of those de- 
crees is hère drawn in question collaterally, and must be sustained, un- 
less they are shown to hâve been absolutely void ; no mère irregularity 
being of any avail. 

Some of the objections to the decrees are so plainly untenable, or 
so clearly in opposition to controlling décisions of the Suprême Court 
of the State, that particular mention of them is not necessary. Those 
upon which greater reliance is placed are as follows: (1) A sale to 
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pay taxes levied after the testatrix's death was wholly unauthorized, 
éveil though its purpose was that of keeping other real property re- 
quired for the pay ment of the just debts allowed against the estate 
available for that purpose. (2) The decrees directing the. sale and 
conveyance were prématuré, and thereby shortened the appellant's 
opportunity to be heard in opposition to them. (3) Notice of the sale 
was not given as required by law. 

Before taking up thèse objections separately, it is important to 
notice some matters which bear equally upon ail of them. The ex- 
ecutor's pétition, upon which the subséquent proceedings were found- 
ed, did not stop.with a statement of the unpaid taxes and the neces- 
sity for their immédiate payment, but set forth substantially every- 
thing required to be shown in a pétition : for leave to sell real proper- 
ty to pay debts. The heirs at law were made parties défendant, and 
they, with the sole devisee, voluntarily appeared and consênted to the 
sale. Nothing more was required tO; confer upon the county coUrt 
jurisdiction to proceed in the premises. Nichols v. Lee, 16 Colo. 147, 
26 Pac. 157. The appellant was not made a défendant, but that was 
not essentiâl under the statute (Mills' Ann. St. §§ 4751, 4760; Nich- 
ols V. Lee, supra; New York Life Ins. Co. v. Brown, 33 Colo. 365, 
374, 76 Pac. 799), or independently of the statute ( Beauregard v. New 
Orléans, 18 How. 467, 603, 15 L. Ed. 469; Florentine v. Barton, 2 
Wall. 210, 216, 17 L. Ed. 783). 

In support of the first objection attention is directed to section 4750, 
Mills' Artn. St., which provides that, if the personal estate be insuf- 
ficient, resort may be had to the real estate of a décèdent "to dis- 
charge the just debts allowed against his or her estate"; and it is 
contended that the term "debts," as there used, includes only such 
obligations as may hâve been contracted or incurred by the décèdent 
and cannot be held to embrace taxes levied after his death. Other 
parts of the same statute, however, make against the contention. Sec- 
tion 4761: provides that if, upon the hearing, it shall appear that the 
Personal estate will be insufficient "to discharge the just debts and 
claims allowed against the estate, * * * and expansés of admin- 
istration," the court shall détermine, as nearly as may be, the amount 
of such deficiency, and may thereupon direct that resort be had to 
the real estate; and section 4780, which classifies demands against 
an estate, includes therein "ail expenses of administration and settle- 
ment of the estate," and then pro vides "that wherever it may be nec- 
essary so to do, in order to préserve the estate, real or personal, for 
the benefit of the heirs, devisees and'creditors, the executor or ad- 
ministrator may pay any taxes due thereon to the state, or any city, 
county or town, and shall be allowed such payment in his account." It 
is an admissible inference from thèse provisions that the term "debts" 
in section 4750 is intended to embrace expenses of administration (Per- 
sonette v. Johnson, .40 N. J. Eq. 173,^78) and "any taxes" the pay- 
ment of which by the estate is essentiâl to the préservation of the 
realty for the bènefit of creditors; and this inference is strengthened 
when it is reflected that the préservation of the realty can be of bene- 
fit to creditors only by keeping it available for the payment of their 



KRETSINGER V. BKOWN. 615 

demands, that it is sometimes impossible to keep it available for that 
purpose, save by selling part of it to pay taxes on the remainder, and 
that in this respect there is no différence between taxes levied before 
and those levied after the decedent's death. 

Not unreasonably, therefore, it might be held that taxes, whether 
levied before or after the decedent's death, may be regarded as debts, 
within the meaning of section 4750, when their payment by the estate 
is essential to the préservation of the property for the benefit of cred- 
itors. But, be that as it may, the question of whether or not such 
taxes may be regarded as debts, within the meaning of the statute, 
was presented to the county court, and decided by it, when it directed 
the sale and cdnveyance in question. Being a court of gênerai jurisdic- 
tion, and being particularly charged with the décision of ail questions 
arising in the administration and settlement of decedents' estâtes and 
in proceedings by administrators or executors to sell real estate to 
pay debts (Bateman v. Reitler, 19 Colo. 547, 550, 36 Pac. 548; New 
York Life Ins. Co. v. Brown, 32 Colo. 365, 373, 76 Pac. ,799), its dé- 
cision, whether correct or othçrwise, is conclusive upon ail other courts 
in which it is collaterally drawn in question (Florentine v. Barton, 2 
Wall. 210, 17 L. Ed. 783; McNitt v. Turner, 16 Wall. 352, 364, 21 
L. Ed. 341 ; Manson v. Duncanson, 166 U. S. 533, 545, 17 Sup. Ct. 
647, 41 L. Ed. 1105; Mellen v. Moîine Iron Works, 131 U. S. 352, 
367, 9 Sup. Ct. 781, 33 L. Ed. 178; Hatcher v. Hendrie & Bolthoff 
Mfg. Co., 133 Fed. 267, 68 C. C A. 19, 24; Edelstein v. United States, 
149 Fed. 636, 79 C. C. A. 338, 330, 9 L. R. A. [N. S.] 236). 

As was said by this court in Foltz v. St. Louis, etc., Co., 60 Fed. 
316, 8 C. C. A. 635. and repeated in Board of Com'rs of Lake County 
V. Platt, 79 Fed. 567, 25 C. C. A. 87 : 

"Jurisdiction of the subject-matter is the power to deal wlth the gênerai 
abstract question, to hear the particular facts in any case relatiiig to this 
question, and to détermine whether or not they are snfficient to invoUe the 
exercise of that power. It is not confîned to cases lu whiih the particular 
facts coDStitute a good cause of action, but it ineludes every issue within 
the scope of the gênerai power vested in the court, by the law of its organisa- 
tion, to deal with the abstract question. Nor is this jurisdiction liniited to 
maklng correct décisions. It empowers the court to détermine every issue 
within the scope of its authority according to its own view of the law and the 
évidence, whether its décision is right or wrong, and every judgment or dé- 
cision so reudered is final and conclusive upon the parties to it, unless reversed 
by writ of error or appeal, or Inipeached for fraud." 

It may be that the decrees in question were prématuré; that is, 
were rendered without awaiting the succeeding terms of the county 
court. Mills' Ann. St. §§ 4752, 4753, 4757, 4768. But, if so, that 
was merely an error in the exercise of jurisdiction, and did not ren- 
dér the. decrees void so as to open them to collatéral attack. Mur- 
ray v. Purdy, 66 Mo. 606; Sims v. Gray, 66 Mo. 613; Plenry v. 
McKerlie, 78 Mo. 416, 429; Salter v. Hilgen, 40 Wis. 363; Snyder 
V. Markel, 8 Watts (Pa.) 416. 

As respects the failure to give notice of the sale, the facts are thèse : 
In the executor's pétition it was asserted, the subordinate facts being 
set forth with considérable détail, that it was necessary to resort to 
the reaity for the payment of the just debts allowed against the es- 
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tate, that much or ail of the realty was about to be lost because of 
the nonpayment of taxes levied thereon after the testatrix's death, 
that the estate was without means to prevent such a loss save by a 
sale of part of the realty to obtain money to pay taxes upon and there- 
by to préserve the remainder, and that to that end the interests of ail 
persons interested in the estate required that the lots hère in question, 
with others, be sold at private sale, without notice. The pétition pray- 
ed that such a sale be authorized, and the heirs at law, with the sole 
devisee, filed an answer wherein they joined in the représentations 
and prayer of the pétition and expressly consented that the sale be 
without notice. A hearing was had and a decree was passed directing 
a private sale, without notice, according to the prayer of the pétition. 
A month or so thereafter the executor reported that a sale had been 
made tO the city in conformity to the court's direction, and thereupon 
a second decree was passed approving the report and directing a con- 
veyance. 

The provision relâting to the giving of notice is found in section 
4766, Mills' Ann. St., as amendedApril 10, 1891 (Laws Colo. 1891, 
p. 405, § 3), and is that every private sale shall be made upon such no- 
tice, "of not less than twenty days," as the court may direct, save 
where, upon good cause shown, "a less notice than twenty days" may 
be directed "by order duly entered" of record. Whether the county 
court regarded this provision as authorizing it to dispense entirely 
with the notice upon good cause shown, or as being merely directory, 
or as being only for the benefit of the heirs at law and devisee, who 
had waived compliance therewith, is not disclosed ; but it is obvious 
that,. in pâssing the decrees in question, it did necessarily décide that 
■notice of the sale was not indispensable. In so deciding it may hâve 
misconstrued the statute, and for that reason its decree? may hâve 
been open to reversai upon a direct proceeding, such as an appeal or 
writ of error; but the error, if there was such, does not detract in 
any degree f rom the f aith and crédit to which they are entitled when 
collaterally drawn in question. They were passed in the exercise of a 
jurisdiçtion which attached when the pétition was fîled and the neces- 
sary parties défendant voluntarily appeared, and that jurisdiçtion was 
not lost or impaired by the failure to give notice of the sale, because 
it was a mère irregularity in the subséquent proceedings. Simmons 
V. Saul, 138 U. S. 439, 453, 11 Sup. Ct. 369, 34 I,. Ed. 1054 ; Grignon's 
Lessee v. Astor, 2 How. 319, 340, et seq., 11 L. Ed-. 283; Cooper 
V. Reynolds, 10 Wall. 308, 319, 19 L. Ed. 931 ; Mohr v. Manierre, 
101 U. S. 417, 25 L. Ed. 1052; Jacksonv. Magruder, 51 Mo. 55, 58; 
Hanks v. Neal, 44 Miss. 212, 226; Schaale v. Wasey, 70 Mich. 414, 
420,'38N. W. 317; Beidler v. Friedell, 44 Ark. 411, 414; Cadwallader 
V. Evans, 1 Disn. (Ohio) 685, 593 ; Wyant v. Tuthill, 17 Neb. 495, 23 
N. W. 342; Salisbury v. Chadbourne, 45 Wis, 74, 77. As was said 
in Comstock v. Crawford, 3 Wall. 396, 40^. 18 L. Ed. 34: 

"When by the présentation of a case vvithin the statute the jurisdiçtion of 
the court bas once attached, the regularity or Irregularity of subséquent 
steps can only be questioned in some direct mode prescribed by law. They 
are not matters for which the decrees of the court eau be collaterally assailed." 

As the Circuit Court rightly held that none of the objections was 
of any avail in a collatéral proceeding, its decree is affirmed. 
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THAMES TOWBOAT CO. v. PENNSÏLVANIA R. CO. 

(Circuit Court o£ Appeals, Second Circuit. November 16, 1908.) 

No. 51. 

Collision (§ 66*)— Vessels in Tow— Fault or Tug. 

A flnding of the trial court tliat a collision betweeu tlie liawser tows of 
two meeting tugs in tiie Kills, opposite Elizalietliport, N. ,T., was due 
solely to tlie fault of ttie tug, wiiicli was proceediiig eastward witli the 
tide, having a tow of 19 barges about 1,600 feet in lengtli, afiirnied; 
it appearlng tliat siie inifiated tlie passing agreement without being able 
to properly liandle lier uiuvieldy tow. aiid in view of tlie rule that, where 
tlie fault of one vessel Is clearly establislied, it is not enougli for her to 
raise a doubt witli regard to the management of the other. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 84; Dec. Dig. 
§ 66.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The court held the respondent solely in fault for a collision which 
occurred between the scow Busy and the barge Ray, the former be- 
ing the tail beat of a hawser tow in charge of the respondent's tug, 
Np. 33, and the latter being the port boat in the hawser tow of the 
tug Aries. The opinion below is reported in 157 Fed. 305. 

Robinson, Biddle & Benedict (W. S. Montgomery, of counsel), for 
appellant. 

Carpenter, Parle & Symmers, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. • 

COXE, Circuit Judge. We hâve no doubt of the négligence of 
tug No. 32 for the reasons slated by the District Judge, and deem it 
unnecessary to add to what he has said in this regard. As to the Aries 
being f ree from fault we entertain some doubt but, after full considéra- ' 
tion, we think the testimony is not sufficiently clear to warrant us in 
directing a division of the damages. 

It is charged that the Aries was négligent: (1) In not answering 
the first signal of one whistle from No. 32. (2) In not stopping and 
waiting for No. 32 and her tow to pass. (3) In attempting to pass 
between the steamship moored at the long wharf and No. 32's loaded 
tow at a time when the Aries must hâve seen that there was danger 
of collision. 

In overruling thèse défenses, ail of them involving questions of 
fact, it must be remembered that the District Judge had the advân- 
tage of seeing and hearing the witnesses and we hâve repeatedly held 
that his findings should not be disturbed unless manifestly against the 
weight of évidence. As to the first fault charged the District Judge 
says : 

"The fault of the Arles in not hearing and answering the first signal of the 
No. 32 was obviously not contributory to the collision and may he disregarded." 

It is true that the Aries did not hear the first signal but a second 
signal of one blast was given and was answered by the Aries. So that 

•For otlier oasee see same toplc & § numbub in Dec. & Am. Blgs. 1907 to date, & Bep'r Indexes 
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by the initiative of No. 32 tliere was an understanding between tlie 
approachinè''tug;s that they were to pass piO'ft tô port: We are una- 
ble to seeihow the situation, would liave been altered had the first sig- 
nal been heard ; the second f ollowed ahnost immediately and there 
is nothing to indicate that the navigation of the Aries would or could 
hâve been changed had her master heard the signal a few moments 
sooner. 

The absence of a lookout is not alleged in the answer or alluded to 
by the judge, probably because he thought, as we think, that the col- 
lision was in no way attributable to the absence of a lookout. 

The District Judge found that there was no proof of a gênerai cus- 
tom requiring the Aries to stop before reaching the narrow point in 
the channel where the flood tide sets strongly against the bulkhead 
at Elizabethport and we think this finding is amply sustained by the 
proof. There was testimony to show that a tacit understanding ex- 
isted among the railroad tugs that the tow breasting the tide should 
wait below the turn until the tow proceeding with the tide had pass- 
ed the point of danger ; but there was nothing which compelled the 
Aries to stop at this point. 

No. 33 had a large unwieldy tow, about 1000 feet in length, consist- 
ing of 18 loaded barges in six tiers of S each and a light scow tailed 
onto the port boat of the last tier. The scow was so fastened that in 
rounding the turn she swung 4 or 5 feet farther than the rest of the 
tow towards the northerly side of the channel and caused the damage 
to the libelant's boat. The master of No. 32 knew ail the détails of 
the make up of his tow — the length of the hawser, the number of bar- 
ges and the swinging scow in the rear. It was for him to say whether 
the flotilla could sa fely round the turn and pass at that point a tug 
towing 4 barges on short hawsers. If danger threatened he should 
hâve given an alarm signal, but instead of doing so he gave the usual 
passing signal, which was a clear intimation to the Aries that no danger 
of collision was to be apprehended. When the danger signal was 
finally given it was too late to avert disaster. 

We cannot agrée with the counsel for appellant in his contention 
that the signal of No. 33 was a bend whistle and not one initiating a 
maneuver. The District Judge finds that the master of No. 3.3 "first 
blew a signal blast of his whistle to the Aries, which indicated a pass- 
ing to the right." We are unable to find anything in the record in 
conflict with this finding. Furthermore, the signal was not "one long 
blast of the steam whistle" and the bend was not such a one as is de- 
scribed in rule 5 (U. S. Comp. St. vol. 3, p. 2882). 

The navigation of the Aries was without fault contributing to the 
disaster; she could not hâve gone doser to the northerly side of the 
channel without danger of collision with a steamer lying at the wharf, 
and, in the absence of proof of a custom requiring her to stop, we can- 
not find, that her failure to do so was négligence. The fault of No. 
33 in proceeding around the bend without a helper to keep the tail 
of her tow in line and with no warning signal to the Aries so clearly 
accpunts for the accident that we think we are not calle4 upon to spec- 
ulàte further as to its cause. 
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In The Livingstone, 113 Fed. 879, 51 C. C. A. 560, this court said : 

"We understaïKl the rule as laid down by the Suprême Court to be that 
where fault on the part of one vessel is established by uncontradictory testi- 
money, and such fault Is, of Itself, sufflcient to account for the disaster, it is 
net enough for sucli vessel to ralse a doubt with regard to the management of 
the other vessel." 

See, aiso, The Queen Elizabeth, 122 Fed. 409, 59 C. C. A. 345, and 
cases cited. 
The decree is affirmed with interest and costs. 



EL CAJON PORTLAND CESIENT CO. et al. V. ROBERT F. WENTZ EN- 
GINEERING CO. 

(Circuit Court of Appeals, Slxth Circuit. December 23, 1908.) 

No. 1,825. 

1. Corporations (§ 298*)— Con'veyances— Validity— Attack bt Cbeditoii9. 

Where a conveyance by a corporation was made in good faith and was 
acquiesced in by the stockholders, corporate credltors could not question 
Its validity beeause authorized by less than a majority of the board of 
direefors, pursuant to a by-)aw that no member of the board should vote 
on questions in which he was interested otherwise than as a stockholder, 
and that, If the retirement of an Interested member of the board reduced 
the number below a quorum, the question might be decided by those 
remalning. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. S 1303; Dec. 
Dig. § 208.*] 

2. COBPOBATIONS (§ 545») — INSOLVENCT — CONVETANCE TO DiSECTOB— PBEFEB- 

ENCE. 

A conveyance by an Insolvent corporation to a creditor, v?ho vcas a 
director, was not Invalid under the law of Mlchlgan beeause it constituted 
a préférence. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. §§ 2170-2175; 
Dec. Dig. § 545.*] 

3. corpoeatîons (§ 645*)— iltsolvenot — convetanob to dlbectob— good 

Faith. 

Where an Insolvent corporation conveyed certain real estate to a bona 
fide creditor, who was also a director, and It dld not appear that the land 
was of gréa ter value than the debt, the conveyance was valid, though 
the bona fldes of such a transaction must be subjected to the closest 
scrutiny. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §| 21TO-2175; 
Dec. Dig. § 545.*] 

é. COBPOEATIONS (§ 30*) PROMOTEES— LlABrCITT TO CBEDITORS. 

The Personal llabllity of a director of a corijoration to credltors for 
misconduct as a promoter in loadlng the corporation with land at an 
exaggerated value and as the holder of unpaid shares is to be cousidered 
only In a proceeding on behalf of the corporation's creditors général] y, 
and not In a suit by one creditor to set aside a conveyance of certain 
of the corporation's property to him In payment of his iudebtedness. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 99; Dec. 
Dig. 30.* 

Acts of corporators and promoters, see note to Teiser v. United States 
Board & Paper Co., 46 C. C. A. 576.] 

*For other CIUKS see same toplc & S numbsb In Dec. & Am. Diga. 1907 to date, & Rep'i Indexât 
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Appeal from the Circuit Court of the United States for the Eastera 
District of Michigan. 

William Lucking and Alfred Lucking, for appellants. 
J. C. Spaulding, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. The appellant El Cajon Portland Cé- 
ment Company is a Michigan corporation organized for the purpose 
of the manufacture and sale of Portland cément. On February 14, 
1906, this Company was indebted to H, Kimball Loud, its secretary 
and treasurer, in the sum of $1,922.82, money advanced to defray cur- 
rent expenses and to meet construction accounts. The appellee, the 
Robert F. Wentz Engineering Company, was on February 14, 1906, 
a gênerai creditor of the same company. The engineering company 
had a contract with the cernent company to construct its plant, and on 
February 20, 1906, secured a judgment for $3,916.25 damages against 
the cément company for the failure to carry out its contract with the 
engineering company for the construction of the cément plant and the 
loss of profits which resulted. 

Previous to this, on February 14, 1906, the cément company, by a 
resolution of its board of directors, at a regular meeting held in the 
office at Au Sable, authorized the conveyance of 395 acres of its 435 
acres, on which is situated the partially constructed walls of its plant, 
to H. Kimball Loud, in full payment of its indebtedness to him. The 
deeds were executed by the proper officers of the cément company and 
recorded on February 15, 1906. There were présent at the meeting, 
of the cément company's board of directors the following: George B. 
Loud, R. A. Richards, Selig Solomon, H. Kimball Loud, and John 
McKenney, constituting a quorum. Upon the question of the payment 
of the cément company's indebtedness to H. Kimball Loud coming up 
for considération, Loud retired to an adjoining room, pursuant to 
provision No. 14 of the by-laws of the company, as follows : 

"No member of the board shall vote on questions In which he is interested, 
otherwise than as a stockliolder, except the élection oî officers, or be présent 
at the board meeting while the same la being consldered. But If his retiring 
from the board in such cases reduces the number below a quorum, the ques- 
tion may be declded by those who remaln." 

That the cément company owed H. Kimball Loud the sum of $1,- 
922.82 at the time the conveyances to him were authorized is not seri- 
ously questioned. On June 20, 1906, the engineering company, having 
a judgment against the cément company for $3,916.25 damages under 
its contract, filed a bill in aid of exécution, making the cément com- 
pany and H. Kimball Loud, grantee under the conveyances, parties 
défendant. On July 15, 1907, the court below entered a decree set- 
ting aside the deeds to H. Kimball Loud, for the alleged reason that 
they were executed without lawful authority, and were therefore void. 
The decree authorized it to proceed on its writ of fieri facias, and the 
United States marshal, to sell the 395 acres, according to law, to satis- 
fy the creditor's judgment. The cause is hère for review. 

The bill of complaint sets up two grounds of relief : First, that the 
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deeds are void from want of authority from the défendant corpora- 
tion, or its legally organized board of directors, for their exécution; 
second, that they were made in fraud of creditors, and therefore void 
as against the complainant's exécution levy. The court below granted 
the relief prayed on the ground that the deeds were unauthorized, not 
passing upon the question as to whether there was or was not any 
fraud committed. 

We are not prepared to hold that the by-law which constituted a quo- 
rum of less than a majority of the board, where the number was re- 
duced by the withdrawal of a director expressly interested in a pro- 
posed action, is not binding upon the corporation and its stockholders. 
But this we need not décide, for the conveyance made in pursuance 
of that action of the board has not been attacked by the corporation 
or its stockholders, but has been acquiesced in and the conveyance 
upheld by the answer of the corporation herein. Under such circum- 
stances it is not open to a creditor to question the conveyance, if in 
fact it was made in good faith. Neither does the fact that the creditor 
preferred was a director and the corporation insolvent make the préf- 
érence void under the well-settled law of Michigan, which this court 
is obligated to follow. Brown v. Grand Rapids Furniture Co., 58 Fed. 
286, 7 C. C. A. 225, 22 L. R. A. 817, and cases therein cited. 

The fact that the corporation was insolvent and that the creditor 
preferred was a director requires that the circumstances of the con- 
veyance and the bona fides of the transaction shall be subjected to the 
closest scrutiny, for in ail such préférences the utmost good faith is 
required. But even under this ruie we find no sufïïcient reason for 
holding that a case of bad faith is made out. The bona fides of the 
indebtedness of the corporation to Loud is not seriously challenged. 
That the value of the land upon which the plant was to be situated 
had been much overestimated by the promoters, including I/)ud, who 
had received an exaggerated stock valuation for his interest, is un- 
doubtedly a circumstance tending to show that he had received the land 
back in payment of his debt at less than its actual value. But this is 
overcome by the great weight of évidence as to the présent market 
value. The enterprise had proved a failure. Little of value had been 
added to the land, which appears to hâve been worth not more than 
Loud took it for in the then condition of the affairs of the company. 

The questions, suggested by counsel, of Loud's liability to creditors 
for his conduct as a promoter in loading the corporation down with 
the land at an exaggerated and unreal value, as well as his liability 
as the Iiolder of unpaid shares, are ail questions which are foreign to 
the proceeding, and proper for a proceeding in behalf of creditors 
generally. 

The decree of the Circuit Court is reversed, and the cause remanded, 
with direction to dismiss the bill. 
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SWIFT & CO. V. SANDY et ns. 

(Circuit Court of Appeals, Third Circuit. November 24, 1908.) 

No. 16. 

1. Négligence (§ 4*) — "Obdinaby Caee"— "Iîkasonablk Pbudence." 

The terms, "ordinary care" and "reasonable prudence," as applied to 
the conduct and aft'airs of men, hâve a relative slgnlflcance, and carinot 
be arbltrarlly defined. What may be "ordinary care" in one case may, 
under différent surroundings and circumstances, be gross négligence. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. 8 6; Dec. Dlg. 
§ 4.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5029-3042; 
vol. 8, pp. 7739, 7740 ; vol. 7, p. 5976.] 

2. Négligence (§ 136*) — Questions for Cotjet or Jury. 

When, under a glven state of facts, reasonable men may falrly difïer 
on the question as to whether there was négligence or not, the détermina- 
tion of the matter Is for the jury. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. § 298 ; Dec. Dig. 
8 136.*] : 
S. Municipai, Coepobations (§ 62*) — StoeEts— Négligent Use— Injuries— 
Feight. 

Where plalntiff fell In the street and was Injured In endeavoring to 
save herself from Imminent bodlly harm by collision wlth defendant'a 
team, negllgently driven around a corner, and approachlng her as she 
was crosslng the street, and the fright whlch preceded and accompanied 
plaintiff's fall wag only such as would usually be assoclated wlth the 
hurrled effort to avoid Impending danger, a contention that plalntiff was 
so frîghtened or bewlldered that she collapsed, and that her fall resulted 
from fright caused by def endant's négligence, for which she could not 
recover, was unsustalnable. 

[Fd. Note. — For other cases, see Municipal Corporations, Dçc. Dlg. 
8 62.*] 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

For opinion below, see 159 Fed. 371, 

H. S. Sparhawk, for plaintiff in error. 
Paul Reilly, for défendants in err6r. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

DALLAS, Circuit Judge. This writ of error has brought up the 
record in an action by Samuel B. Sandy and Mary A. Sandy, his vvife, 
to recover for personal injury to Mrs. Sandy, caused, as alîeged, by 
négligence for which the défendant below, the plaintiff hère, was aver- 
red to be responsible. The spécifications of error relied upon are, in 
substance, the déniai of binding instructions for the défendant, and the 
refusai to enter judgment in its favor, non obstante veredicto; and the 
only question they présent is whether or not the évidence as a wholc 
justified the submission of the case to the jury. The material facts as 
shown by the proofs are incontrovertible. One James Mattern, in 
the pursuit of his employment by the défendant, was driving a team 
hauling a heavy wagon northwardly on the left-hand side of German- 
town avenue, Philadelphia, and had about reached Duval street when 

*For other cases see same topic & § number in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexe» 
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Mr. and Mrs. Sandy were about two-thirds of the distance across that 
Street in course of crossing from its northerly to its southerly side, 
on the westerly side of Germantown avenue. Under thèse circum- 
stances, and without notice or warning, the team referred to was 
abruptly turned westwardly to Duval street, so that, as Mrs. Sandy 
testified, she knew nothing of it until she saw the horscs "loom up in 
front" of her, and the next thing she reahzed was that slie was being 
picked up out of the street. Mr. Sandy testified that the team swung 
around the corner, into Duval street so quickly that if he had not 
"switched back" the end of the pôle would hâve struck him, and that, 
though Mrs. Sandy was not actually struck either by the pôle or the 
herses, she would hâve been if the driver had not puUed up just as both 
Mr. and Mrs. Sandy "stepped back a little bit," and she fell. 

If this testimony was true. and it seems that the jury believed it, it 
certainly warranted a finding ti';at Mrs. Sandy's mishap resulted from 
an effort on her part to escape being struck or run over, and whether 
this situation of danger was or was not due to lack of ordinary pru- 
dence on the part of the driver was for détermination by the jury. 
There was no serions dispute about the primary facts, it is true, bul 
the ultimate fact — the existence or nonexistence of négligence — was foi 
déduction from the former, and the making of such déductions is 
peculiarly within the province of the appointed triors of ail issues oi' 
fact. 

"There is no fixed standard In the law by which a court is enabled to 
arbltrarlly say in every case what conduct shall be considered reasonable 
and prudent, and what shall constitute ordinary care, under any and ail cir- 
cumstances. ïhe ternis 'ordinary care,' 'reasonable prudence,' and such like 
terms as applied to the conduct and affairs of men, hâve a relative slgnifl- 
cance, and cannot be arbitrarlly defined. What may be deeuied ordinary care 
In one case may, under différent surroundings and circumstances, be gross 
négligence. The policy of the law bas relegated the détermination of such 
questions to the jury, under proper instructions from the court. It is their 
province to note the spécial circumstances and surroundings of each particu- 
lar case, and then say whether the conduct of the parties in that case was 
such as would be expeeted of reasonable, prudent men under a simllar state 
of affairs. When a given state of facts is such that reasonable men may 
fairly differ upon the question as to whether there was négligence or not, 
the détermination of the matter is for the jury. It is only where the facts 
are such that ail reasonable men must draw the same conclusion from theni 
that the question of n^ligence is ever considered as one of law for the court." 
Grand Trunk Raihvay Co. v. Ives, 144 U. S. 408, 417, 12 Sup. Ct. 679, C82. 
36 L. Ed. 485. 

It bas been argued with much zeal and ingenuity that Mrs. Sandy 
was "so f rightened or bewildered as simply to coUapse," and that there- 
fore, her fall, though it resulted from "fright caused by th§ négligence 
of another," could not entitle her to damages. But it must suffice to 
say of this contention that we bave not been convinced of its relevancy. 
While, of course, Mrs. Sandy was startled and alarmed, the évidence 
shows that she fell in endeavoring to save herself from imminent bodi- 
ly harm, and that the fright which preceded and accompanied her fall 
■was merely such as usually is associated with a hurried effort to avoid 
an impending danger. 

The judgment is affirmed. 
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CHANCE et al. v. GULDEN. 
(Circuit Court of Appeals, ïhird Circuit. November 25, 1908.) 

No. 51. 

Tbade-Marks and Tkade-Names (§ 50*) — Infbingement. 

The use of the nanie "l>on Cœsar," in connection with the sale of 
défendants' olives, was net an iiifringement of complalnant's trade-mark. 
"Don Carlos," used in tUe same trade. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. § 71; Dec. Dig. § 50.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 163 Fed. 447. 

Frank P. Prichard, for appellants. 
Tinjothy D. Mervine, for appellee. 

Before GRAY, Circuit Judge, and BRADFORD and LANNING, 
District Judges. 

GRAY, Circuit Judge. This is an appeal by the défendants below 
from an interlocutory decree granting a preliminary injunction, in a 
suit wherein the appellee was complainant, which restrained the de- 
fendants from using the words "Don Cœsar" in connection with olives 
sold and packed by défendants, and adjudged that the same was an in- 
fringement of complalnant's trade-mark, consisting of the words "Don 
Carlos." Both the appellee (hereinafter called the complainant) and 
the appellants (hereinafter called the défendants) were wholesale pack- 
ers of olives, which were imported in bulk and packed by them in bot- 
tles for sale to the trade. Both bouses had been in business for more 
than a génération, the complainant in New York City and the défend- 
ants in the city of Philadelphia. 

In the court below, answer had been filed by the défendants to the 
bill of complaint. Replication thereto was filed by the complainant, 
and testimony taken and closed in bis behalf before an examiner. 
Shortly after the close of complalnant's testimony, and before any testi- 
mony had been taken on behalf of the défendants, a motion was made by 
complainant for a preliminary injunction, upon the évidence taken before 
the examiner and the affidavit of the complainant. Affidavits were 
filed on behalf of the défendants and, after hearing, the preliminary 
injunction moved for was granted by the court below, restraining the 
défendants — 

"from using tbe name 'Don Caesar,' or any équivalent thereof, upon or In 
connection witli, or as a désignation of, olives packed and sold, or ofCered for 
sale, by défendants, and from putting up, packing, offerlng for sale or selJlng 
olives in glass bottles, or other packages, or otherwise, with the name 'Don 
Caesar,' or any équivalent thereof, attached or fixed thereto or in connection 
therewith, as a désignation or identification thereof." 

This is clearly an injunction against the use of a common-law or 
technical trade-mark, and is entirely dissociated from any assimilations 

*For otlier cases see same topic & § numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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or colorable imitations of the complainant's label upon whicli the trade- 
mark is placed. In tlie opinion of tlie court below, the use of the traae- 
mark "Don Csesar" was a clear infringement of the trade-mark "Don 
Carlos," used by complamant. So that, whether the name "Don 
Cœsar" was used on a label m colorable imitation of complainant's, 
or upon any label, or in any way affixed to any bottle, keg, box or 
package, it was held to hâve infringed the property right of the com- 
plainant to his trade-mark "Don Carlos," even though there were nO' 
fraudulent attempt to imitate or otherwise appropriate the same. In- 
deed the decree, by its express language, precludes, as the opinion of 
the court disavows, any idea or suggestion of unfair compétition by 
reason of the size, color, or gênerai appearance of any label on which 
the name "Don Cassar" appears. It is a bald injunction against the 
use by the défendants of the name "Don Caesar," by whatever devices 
accompanied or however affixed to any package of olives packed by 
them. Ail question of unfair compétition, therefore, is eliminated 
from considération in this appeal, the sole question being whether the 
use of the words "Don Csesar," however placed, upon any package of 
défendants' olives was an infrmgement of the property right of com- 
plainant in his trade mark of "Don Carlos." This property right re- 
lated to the words "Don Carlos" alone, unaccompanied by any label, 
device, figure or coloring. As stated by the complainant in his appli- 
cation for registration under the act of Congress, the trade-mark "con- 
sists of the words 'Don Carlos.' " 

The court below has distinctly said that the facts are not enough 
to make out a charge of unfair compétition, and its decree rests solely 
upon similarity of the historical name used by défendants to that used 
by the complainant, irrespective of any question as to the intent of the 
défendants and of any évidence in regard thereto. As was said by 
counsel for défendants, défendants might on the same grounds be re- 
strained from using the words "General Sheridan'' on their packages, 
because complainant had previously used the words "General Sher- 
man," even though défendants had never known of such prior use and 
were guiltless of any fraudulent intent. We think the preliminary 
injunction in this case was improvidently granted, and that in the ab- 
sence of fraud, there was nothing in the use of the words "Don Cœsar" 
alone, by défendants, that was in dérogation of any property right of 
the complainant in the words "Don Carlos" as a trade-mark. If there 
were any fraud or unfair compétition on the part of the défendants, 
in the manner of using the words "Don Cassar" on their packages of 
olives, as alleged by complainant in his bill, the court will hâve an 
opportunity to deal with that charge at the final hearing, upon the 
testimony adduced by the complainant and upon that which may here- 
after be adduced by the défendants relevant thereto. 

We think the decree of the court below, granting a preliminary injunc- 
tion, should be reversed, and it is so ordered. 
165 F.— 40 
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GRIFFIN V. DUTTON et a'i. 

(Circuit Court of Appeals, First Circuit. December 16, 1908) 

No. 789. 

1. Bankbuptot (§ 60*) — ACT ov Bankruptcy— Assignment foe Ckeditobs. 

AVhere a bankrupt intended to make, and in fact executed, a gênerai as- 
signment for the beneflt of credltors In the usual f orm, and the assignée. 
by sénding a notice of a meeting of creditors, stating tUat the assignment 
had been made to àim, and by other acts acknowledged and ratifled liis 
appointment thereunder, such facts were sufficlent to establlsh a gênerai 
assignment for the beneflt of creditors, constitutlug an act of bankruptcy, 
though the original assignment was lost, and the évidence falled to show 
wlth certainty the form in whlch it was signed. 

[Ed. Note. — For other casés, see Bankruptcy, Cent. Dig. § 80 ; Dec. Dlg. 
§ 60.*] 

2. BAnkbuptcy (§ 60*) — AcTS of Bankkuptct— Assignmestt foe Cbeditors— 

VALiniTY. 

Where a bankrupt executed an instrument intended for, and whlch pur- 
ported to be, a gênerai assignment for the beneflt of credltors, she com- 
mitted an act of bankruptcy, whether the assignment was valid or not. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80; Dec. Dlg. 
i 60.*] 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

William R. Bigelow (William B. Sprout and Thayer & Perry, on 
the brief), for appellant. 

Charles M. Thayer (J. Otis Sibley, on the brief), for appellees, 
Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

COL,T, Circuit Judge. This appeal involves the question w^hether 
Jennie M. Griffin, the appellant, committed an act of bankruptcy by 
making a gênerai assignment for the benefit of creditors within four 
months from the filing of the creditors' pétition. Bankr. Act July 1, 
1898, c. 541, § 3 (4), 30 Stat. 546 (U. S- Comp. St. 1901, p. 3422). 

The material facts, as found by the référée, are as foUows : 

"Mrs. Griffin carrled on the business formerly carried on by her hushand, 
in the name of Estate of John J. Griffin. * * * Business was carried on 
until some tlme in April, 1907, when attachments were placed on the prop- 
erty. Oh April 26, 1907, an assignment for the beneflt of credltors to James 
Early was signed by Mrs. Griffin and dellvered to Mr. Early. This assign- 
ment was not produced in évidence, and ail parties who had had it at any tlme 
in their possession testlfied that they had made diligent search therefor, and 
thàt it could not be found. A printed blank form Is forwarded herewith, mark- 
ed 'Exhibit C and it is agreed that this form, so far as the printed matter 
Is concerned, is the form in whlch the assignment was made. It did not clearly 
appear exactly how this assignment was signed. Mrs. Griffin testlfled that 
she thlnks she probably signed it 'Jennie M. Griffin, Executrlx,' but could not 
say posltlvely. It was, however, signed by Mrs. Griffin In some form, elther 
wlth or without référence to the estate or to her executorship. Subséquent to 
the making of the assignment a notice was sent to the credltors of John J. 
Griffin Estate. • * * Pursuant to that notice a meeting was held at which 
Mrs. Griffin was présent, and she testlfled that a statement was made to the 
credltors at that tlme. * * * The deputy sherlff and his lîeeper remalned in 

♦For other cases see same toplo & § numbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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charge of the property from the date of the attachnient In Aprll, 1907, until 
long after the assignaient was signed, and long after thèse proceedings were 
begun. # * * Mr. Early could not remember whether he ever signed the 
document accepting the assignment as assignée. Mr. Vaughan, one of the 
counsel for Florence M. Griffin, testifled that, when he last saw it, it was not 
signed by Mr. Early. Mr. Early consulted Mr. Vaughan, vvho then aeted as 
one of the counsel for Mrs. Griffin, about what he should do uuder the assign- 
ment, and Mr. Early also applied to Charles M. Thayer, counsel for the peti- 
tioners, and to Henry I\ Harris, Esq., an attorney in Worcester, who rep- 
resented other creditors, and aslved theni to assent to the assignment on behalf 
of their clients, but did not obtain the assents. Mr. Early bad the property 
appraised by three compétent appraisers. He visited the place of business, 
but did not formally take charge, nor interfère vvith the Ijeeper who was in 
charge under the deputy sheritî, He caused the notices to creditors to be 
sent out, and attended the meeting. As a resuit of the meeting a committee of 
the creditors was cliosen, and from that tinie Mr. Early bas done nothing with 
regard to the property." 

The f ollowing is the f orm of the notice sent by Early : 

"A meeting of the creditors of the John J. Griffin Estate will be held at the 
factory, No. 105 Shrewsbury street, Worcester, Massachusetts, on Monday, 
May 6, 1907, at 2:30 p. m., to see wbat action will be taken in regard to an 
assignmeut for the benetit of its creditors made to me April 26, 1907, and in 
regard to any other matters which may arise. James Early, Assignée." 

Upon this State of facts the référée found : 

"The flrst allégation of an act of banliruptcy in the pétition Is established, 
to wlt, the maliing within four months of the date of fillng the pétition of a 
gênerai assignment for the benefit of creditors." 

The District Court affirmed this finding, and on June 9, 1908, ad- 
Judged the appellant a bankrupt. 

The original assignment having been lost, the évidence fails to 
show with certainty the form in which the bankrupt signed the in- 
strument. For the same reason it is not shown with absolute certainty 
that the assignée signed it, although the évidence strongly points to 
the conclusion that it was in fact signed by him. It does, however, 
clearly, appear that in April, 1907, the bankrupt intended to make, and 
in fact executed, a gênerai assignment for the benefit of creditors in 
the usual form of such assignment; and it also appears that the as- 
signée by his acts, and especially by sending out a notice of a meeting 
of the creditors in which it is stated that the assignment was "made to 
me," acknowledged and ratified his appointment as trustée under that 
instrument. In our opinion, thèse facts are sufficient to establish a 
gênerai assignment for the benefit of creditors within the meaning of 
the bankruptcy act. 

Such an assignment is sufficient in form, and constitutes an act of 
bankruptcy, if it purports to be a gênerai assignment for the benefit of 
creditors, signed by the bankrupt and duly ratified by the trustée named 
therein. Nor is it necessary that the assignment should be valid for ail 
purposes, as, for instance, that the creditors should assent thereto. 
The language of the bankruptcy act is gênerai. It makes no distinc- 
tion between strictly valid instruments and those which may be invalid 
for certain purposes. To limit its opération to those assignments which 
are in ail respects valid would be contrary to the intent and purpose of 
the act. 
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This provision of the bankruptcy act came before the Court of Ap- 
peals for the Second Circuit in tlie case of In re Meyer, 98 Fed. 976, 
980, 39 C. C. A. 368, 371. In that case the assignment was made by 
only one partner, and Judge Wallace, in the opinion of the court said : 

"Apparently the partner who did not joln bas ratifled, by acquiescence, tlie 
act of the partner who executed it. However this may be, in denomlnating the 
makiug of a gênerai assignment for the beneflt of creditors an act of banli- 
ruptcy, Congress did not make any distinction between valid or invalid instru- 
ments, but used terms wliich would reach the exécution of any instrumeiil 
which is, or purports to be, a gênerai assignment." 

See, also. In re Lawrence, 10 Ben. 4, Fed. Cas. No. 8,133 ; , In re 
Mendelsohn, 3 Sawy. 343, Fed. Cas. No. 9,420. 

The decree of the District Court is affirmed, and the appellees re- 
cover costs in this court. 



ROSS et al. v. STROH. 
(Circuit Court of Appeals, Thlrd Circuit. December 1, 1908.; 

1. Bankruptcy (§ 114*)— Receiveeship— Collater.vi, Attack. 

Wïiere clainiants Instituted proceedlngs, in the nature of a replevin suit, 
against a bankrupt's receiver to recover Personal property, thelr only 
claim to relief dependlng on their ownership or right of possession of the 
property which the receiver had seized, they could not In such proceeding 
collatéral! y attack the officiai status of the receiver or the regularlty of 
the proceedings leadlng to hls appointment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 165 ; Dec. Dig. 
§ 114.*] 

2. Bankruptcy (§ 444*)— Pétition fob Review— Record. 

While nelther the bankruptcy act nor the gênerai bankruptcy orders 
prescribe the practlce in proceedings on revisory pétitions, the matters 
of law of which revision is sought must be in some manner clearly pre- 
sented. 

[Éd. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 922 ; Dec. Dig. 
§ 444.*] 

3. Bankruptcy (| 446*)— Appical— Pétition eob Review^— Scope of Review. 

Where an appeal is taken in bankruptcy, as authorized by Bankr. Act 
(Act July 1, 1808, c. 541, 30 Stat 553 [U. S. Comp. St. 3901, p. 3431]), § 
24a, it is the duty of the appellate court to review the facts as well as 
the law, on proper asslgnments of error, as required by Gen. Baukr. Or- 
der 36 (18 Sup. Ct. ix) and Court of Appeals Eule 11 (150 Fed. xvii, 79 C. 
C. A. xvii), but if the matter Is brought up on a pétition for review, au- 
thorized liy Bankr. Act, § 24b (30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]), 
only questions of law, falrly presented by the pétition and record, can lie 
considered. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929 ; Dec. Dlg. 
§ 44a* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
0. O. A. 9.] 

4. Bankruptcy (§ 447*) — Pétition for Review — Dismissal Without Préj- 

udice. 

Where, on a pétition for review in bankruptcy. there were no sufHcient 
spécifications of légal error presenting the questions sought to be review- 
ed, but the évidence was such as to raise a doubt as to the merits of pe- 
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tltloner's clalm, the revisory pétition would be dismissed wlthout préjudice 
to such further proceedlngs as the District Court might consider proper. 

[Ed Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 930 ; Dec. Dlg. 
S 447.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Middle District of Pennsylvania, in Bankruptcy. 

C. A. Van Wormer, for petitioners. 
W. W. Hall, for respondent. 

Before GRAY, Circuit Judge, and BRADFORD and LANNING, 
District Judges. 

LANNING, District Judge. The record of this case shows : 
That on July 10, 1908, K. J. Ross and five other persons filed in the 
District Court their joint pétition, alleging: (1) That they were the 
"absolute owners" of certain personal property therein described, and 
that that property "is now remaining and being in the plant of the 
Pittston Cut Glass Company, in West Pittston aforesaid, which said 
plant was until to-day, and has been since prior to the acquisition of 
title to the property aforesaid by the petitioners herein, in the posses- 
sion of the People's Savings Bank of Pittston, mortgagee" ; (3) that 
a pétition in bankruptcy had been filed against the Pittston Cut Glass 
Company; (3) that George D. Stroh had been appointed receiver of 
the alleged bankrupt's property, and "claims the right of possession 
and has actually taken possession of the aforesaid property of your 
petitioners"; and (4) that "the complète title and right of possession 
of said property is in your petitioners." The prayer is "for an order 
upon said receiver to release and surrender said property to your peti- 
tioners." 

That, on July 15th, Stroh, as receiver, answered the pétition, deny- 
ing the absolute ownership asserted in its first paragraph, and declar- 
ing that "the statement with référence to People's Savings Bank of 
Pittston having been in possession of said property is also denied"; 
admitting the allégations of the second and third paragraphs of the 
pétition ; and, as to the fourth paragraph, saying : 

"Ttie fourth paragraph of said pétition is denied; that the sale under whlch 
the petitioners aforesaid claim title was null and void and in fraud of cred- 
Itors, the same being made through the connivance and understanding of the 
Pittston Cut Glass Company, bankrupt, and the People's Savings Bank of Pitts- 
ton." 

That between July 15th and 33d proofs were taken, and that on July 
22d the District Court made the following order: 

"Now, July 22, 1908, the pétition of K. J. Ross, Esq., and others for the 
réclamation of certain property coming on to be heard on notice to the re- 
ceiver and to the petitioning creditors, upon due considération of the testi- 
mony taken upon the same and the argument of counsel, it Is thereupon 
adjudged and decreed that the pétition be dismissed, exception being noted in 
favor of the petitioners." 

This order is now brought before us by Ross and his associâtes on 
a pétition for revision, founded on clause "b" of section 24 of the 

•For other oases see same topic & S numbeb la Dec. & Am. Dl£B. 1907 to date, & Rep'r Indexe! 
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bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. 
St. 1901, p. 3432.]). The petitioners specify nine alleged errors of law 
relating to supposed defects in the original pétition in bankruptcy and 
in the proceedings for the appointment of a receiver. In none of thèse 
matters, however, are they interested. They are not creditors. They 
are claimants of property seized by the receiver which they seek to hâve 
delivered to them. Their only title to rehef dépends on their owner- 
ship or right of possession of the property which the receiver ha s 
seized. The proceeding which they hâve instituted is in the nature of 
à repleviii suit, and they are not at Hberty to attack, coUaterally, the 
ofhcial status of the receiver or the regularity of the proceedings lead- 
ing up to his appointment. 

There are two other spécifications of error in the pétition for revi- 
sion : First, that the receiver "had no right to take the property found 
in the possession of K. J. Ross et al., who claimed title thereto as bona 
fide purchasers for value, without a hearing" ; and, second, that "after 
a hearing had upon the pétition of K. J. Ross et al. for the return to 
them of such property, it being shown that they were in possession 
thereof before bankruptcy proceedings were instituted, claiming title 
in good faith, an order refusing to direct the receiver to return to 
them said property was erroneous." 

Each of thèse spécifications is based on the supposition that there 
has been a finding of fact that the property which Ross and his as- 
sociâtes now claim was in their possession when the receiver seized it. 
They did not so déclare in their pétition of réclamation. What they 
said there was that the property was "in the plant" of the Pittston Cut 
Glass Company, and that the plant was "in the possession of the Peo- 
ple's Savings Bank." The receiver, evidently assuming that the peti- 
tioners intended to aver that the property claimed by them was in the 
possession of the savings bank, denied such possession. What the Dis- 
trict Court actually found as the fact on this point we do not know, for 
no opinion or findings of facts accompany the record. We hâve be- 
fore us, concerning the matters which we may properly consider, only 
the pétition of réclamation, the answer, the testimony, and the order 
dismissing the pétition. While neither the bankruptcy act nor the gên- 
erai orders in bankruptcy prescribe the practice to be adopted in pro- 
ceedings on revisory pétitions, the matters of law of which revision is 
sought should in some manner be clearly presented. Such was the 
view expressed by the Circuit Court of Appeals of the First Circuit in 
the cases of In re Boston Dry Goods Company, 135 Fed. 326, 60 C. 
C. A. 118, In re O'Connell ,(C. C.) 137 Fed. 838, and In re PettingiU 
& Co., 137 Fed. 840, 70 C. C. A. 338. In that view we concur. Had 
this case been brought before us by appeal, under the' provision of 
section 24a of the bankruptcy act, as itmight hâve been (see Hewit v. 
Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986),, 
it would hâve been our duty to review the facts as well as the law, pro- 
vided proper assignments of error had been filed^ in accordance with 
the thirty-sixth gênerai order in bankruptcy (18 Sup. Ct. xvii) and the 
eleventh rule of this court (150 Fed. vxii, 79 C. C. A. xvii). Having 
been brought by revisory pétition, under the provision of section 24b, 
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we can consider only those questions of law that are fairly présentée! 
by the pétition and the record. 

Whether the mortgage, though not recorded until a few days before 
the sale, and thougli the property remained in the possession of the 
mortgagor until after the mortgage was recorded, was not, under the 
law of the state of Pennsylvania, a valid security in the hands of the 
.savings bank (see Christ v. Zehner, 213 Pa. 188, 61 Atl. 832), whether, 
if it was, it was not also a valid security in its hands under the bank- 
ruptcy law (see York Manufacturing Co. v. Cassell, 201 U. S. 344, 26 
Sup. Ct. 481, 50 L. Ed. 782; Hiscock v Varick Bank of New York, 
206 U. S. 28, 27 Sup. Ct. 681, 51 L- Ed. 945 ; Thomas v. Taggart, 209 
U. S. 386, 28 Sup. Ct. 519, 52 L. Ed. 845), whether the sale by the 
People's Savings Bank was one that conveyed a good title to Ross and 
his associâtes, whether they were in possession of the property at the 
time of its seizure by the receiver, and whether, if they were in such 
possession, the receiver erred in seizing the property without the au- 
thority of a judgment or order in some form of plenary suit, are 
questions which we cannot now consider. There are no findings of 
fact by the District Court, and no spécifications of légal error in the re- 
visory pétition, which énable us to do so. It does not appear, even, 
that they were argued before the District Court. 

We are conipelled, there fore, to dismiss the revisory pétition. Inas- 
much, however, as the parties hâve taken évidence bearing on thèse 
•questions, notwithstanding the meager averments of the pétition of 
réclamation and of the answer thereto, and inasmuch as that évidence 
leaves us in doubt as to the merits of the claim of Ross and his as- 
sociâtes, our order will be that the revisory pétition be dismissed with- 
out préjudice to such further proceedings in the District Court as 
that court may consider to be proper. 



DELAWARE, L. & W. R. CO. v. CITY OF SYRACUSE et al 
(Circuit Court of Appeals, Second Circuit. September 16, 1908.) 

No. 255 
Railecads (§ 75*)— RiGiiT to Build Tbestle on Stbeet— Consent of Munic- 

IPAT.ITÏ. 

Under the railroad law of New York (Laws 1890, p. 1087, c. 565, § 11), 
which authorlzes a railroad company to cross a street in a city witli its 
track only with the "assent of the corporation of such clty," which un- 
der the statutory provisions governing cities of the second class can only 
be given by the common council, an ordinance giving a railroad compMU.\' 
the "right to construct and operate a switch or swltches, track or tracks," 
across a certain street, under which the company built a number of switch 
tracks across at grade, does not authorize It to build auother upon a trestle 
restlng on abutnients of concrète loeated in the street and 10 feet apart, 
nor can the ordinance be enlarged to cover such a structure by any action 
of the administrative officers, as by the granting of a building permit. 

[Eu. Note. — For other cases, see Railroads, Cent. Dig. § 183; Dec. Dig. 
§ 75.*] 

*For other cases see same topio & § ndmbek in Dec. & Am. Digs. 1907 to date, StRep'r Indexes 
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Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

For opinion below, see 157 Fed. 700. 

John G. Milburn and Alexander D. Jenney (Louis L. Waters, of 
counsel), for appellant. 

Walter W. Magee, Corp. Counsel, for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The opinion of the judge at circuit sets forth the 
facts and discusses the évidence at great length, and it seems unneces- 
sary to review them hère, since on the fundamental questions we agrée 
with his conclusions that Schuyler street, extended, became one of 
the public streets of the city of Syracuse when the village of Geddes 
was incorporated into that city as a part thereof, and has not been 
abandoned and has not ceased to be one of such streets. 

That being so, the authority of the complainant railroad to cross 
it is to be sought in some "assent of the corporation of such city." 
Railroad Law N. Y. § 11 (Laws 1890, p. 1087, c. o65). The only 
such assent is found in the ordinance of December S8, 1903 ; the build- 
ing permit issued by the fire marshal and other acts of city officers 
do not constitute such an "assent of the corporation." That ordinance 
granted the right and consent "to construct and operate a switch or 
switches, track or tracks, across the extension of Schuyler street." No 
one dénies that this was abundant authority for the various tracks 
which complainant has already built across such extension at grade. 
It is not necessary to décide whether or not under the terms of the 
consent the railroad could also construct tracks across the extension 
above grade, if the same were carried at a sufficient height and ran 
between abutments located outside of the boundary lines of the ex- 
tension. We are concerned only with the structure the railroad com- 
pany has undertaken to build, interférence with which it seeks by 
this bill to enjoin. That structure is a trestle supported on several 
abutments of concrète located on the street, each abutment 30 feet 
in length, with the top of the surface thereof 22 inches in width and 
projecting above the ground 2 feet or more; the distance between 
any two abutments being 10 feet 2 inches, and ail the abutments being 
placed more or less quartering in the street. We are clearly of the 
opinion that the ordinance, even if unrepealed, conveyed no consent 
to erect and maintain such a structure, and that the bill was properly 
dismissed. 

The decree is in an unusual form, embodying at great length the ré- 
cital of many evidential facts and several findings upon which, in 
the view we take of the case, it is not necessary now to express any 
opinion. It should be niodified so as to express merely the findings 
that the land in question is a public street, and that there was no au- 
thority for the érection of the trestle except the ordinance of 1903, 
with the conclusions that such authority is not sufhcient to justify 
the érection of such a structure, and that the bill be dismissed, with 
costs. 

As thus modified, the decree is affirmed, with costs of this appeal. 
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EARN LINE S. S. OO. v. ENNIS. 

(Circuit Coui-t of Appeals, Thira Circuit. December % 1S08.) 

No. 250. 

ADMIBALTT (§ 118*)— APPEAL— EeVIEW— FlNDINGS OF Fact. 

Tlie time wlien a vessel was ready to ioad or discliarge cargo, and con- 
sequently wlien tlie lay days conimenced under a cliarter party, is a ques- 
tion of fact, and tiie finding of tlie trial court thereon, liased on couflict- 
ing évidence, will not be disturbcd liy an appellate court, unless clearly 
erroneous. 

[Ed. Note. — For otlier cases, see Admiralty, Cent. Dig. § 770; Dec. Dig. 
% 118.*] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 157 Fed. 941. 

Henry R. Edmunds, for appellant. 
Ira J. Williams, for appellee. 

Before GRAY, Circuit Judge, and BRADFORD and LANNING, 
District Judges. 

GRAY, Circuit Judge. This was a libel by the appellant, chartered 
owner of the steamship Dania, to recover from the appellee, charterer 
thereof, a balance of freight alleged to hâve been improperly withheld 
from the chartered owner. According to the charter party, the ves- 
sel was to proceed to Santiago, Cuba, and there Ioad a cargo of ore. 
By one of its provisions, the charterer had the option of loading and 
discharging the vessel. Amongst its other provisions, were the fol- 
lowing : 

"Tlie cargo to be loaded at the rate of 2.50 tons and discliarged at the 
rate of 2-50 tons, per runniug rtay of 24 hours (Sunday and holidays excepted), 
and charterers to hâve the liberty to Ioad and discharge on Sundays and 
holidays, sucli tinie not to couut as lay days. * * * 

"Dispatcli money at the rate of flfteeu jxiuuds per day of 24 hours, to be 
paid by the steamer for any time saved in loading and discharging. * * * 

"Lay days to conniience at 12 o'clock noon after steamer is entered at the 
custom liouse (Sundays and holidays excepted), and is in every respect ready 
to Ioad and discharge, respectively, and in free pratique," etc. 

There is no dispute as to the amount of freight earned by the ves- 
sel under the charter party. The only question was, whether, tmder 
the facts of the case, the dispatch money charged by the charterer and 
deducted from the freight was earned by him under the charter par- 
ty. The court below disallowed the claim of libelant for déduction 
of $72.04, from freight for 23% hours dispatch in loading at Santiago, 
and also for déduction of $103.35 for 33% hours alleged dispatch in 
unloading at Hoboken, less the sum of $30.52 for an excess of déduc- 
tion at the latter place. The libelant has appealed from this decree, 
and makes the following assignments of error : 

"1. The learned judge of the District Court erred in flnding as a fact (that 
the steamer was) not ready to Ioad at Santiago until after 12 o'cloclv of June 
11, 1902. 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"2. The learned judge also erred in declding that lay days did not commence 
at Santiago until 12 o'cIocIî; of June 12, 1902. 

"3. The leamed.Jiudge also erred in decidiug that the rétention by respoud- 
ent of the sum ôf $72.04 as dispatch money at Santiago for time saved in 
loading was properîy dedueted from the frelght due by the respoudeut. 

"4. The learned judge also erred in flnding that the ship (the Dauia) was 
not in free pratique and ready to discharge her cargo at the port of New 
Yorli untll after 12 o'doclc noon of the 20th day of June; 1902. 

"5. The learned judge also erred in deciding that lay days did not com- 
mence at New York until 12 o'clock noon on Monday, .Tune 22, 1902; and that 
the rétention by respondent of the dispateh money at the rate of flf teen poùnds 
per day was properîy dedueted for seventeen days and four hours." 

The first assignment of error relates only to a finding of fact by 
the court below. There was coufîicting évidence as to the question of 
fact involved. In such case, unless there was a clear and manifest 
error in the finding of the court, the reviewing court will not disturb 
the same. Pursuant to this well settled practice, this court does not 
feel that the first assignment of error should be allowed. 

The second assignment of error, of course, as also the third, f ails 
with the first. 

The fourth assignment of error is amenable to the criticism which 
we hâve made as to the first assignment. 

As to the fifth assignment, it is only necessary to say that, the court 
having found as a fact that the ship was not in free pratique and 
ready to discharge her cargo at the port of New York until after 
12 o'clock, noon, of Saturday the 20th day of June, 1902, the ques- 
tion raised as to whether Saturday afternoons were hohdays in the 
port of New York, or at Hoboken, within the meaning of the excep- 
tion of such days in the charter party, cannot arise. This assignment, 
therefore, is disallowed. 

The decree of the court below is hereby afïïrmed. 



THE DEVEAUX POWELIi. 

THE LACKAWANNA. 

(Circuit Court of Appeals, Second Circuit. November 16, 1908.) 

Nos. 28, 29. 

Collision (§ 38*) — Steam Vessels Crossing— Dutt of Pi<ivileged Vessel. 

The privileged one of two crossing steam vessels bas a rlght to rely 
on the performance by the otlier of her duty to keep ont of the way 
so long as it is possible for her to do so, and such privileged vessel Is 
not in fault for a collision caused by a failure in such duty, merely be- 
cause she kept her course arid speed notwlthstanding the failure of 
the burdened vessel to answer her signais. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 37, 38; Dec. 
Dig. § 38.*] 

Appeals frorn the District Court of the United States for the East- 
çrn District of New York. 

"or other cases see same topic & § ndmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This cause cornes hère upon appeal from a decree holding steam 
tug and ferryboat both in fault for a collision between said vessels 
in the Hudson river. The opinion below is reported in 120 Fed. 522. 
The ferryboat is the sole appellant. 

De I^aguel Berier and James J. Macklin, for appellant. 
Wallace, Butler & Brown, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The collision took place on July 18, 1899, a few 
minutes before 6 a. m. The ferryboat was bound from her slip at 
Fourteenth street, New York, to her slip at Fourteenth street, Ho- 
boken, which, lies about opposite Twenty-Third street, New York. 
The tug, with an empty barge in tow, was coming up the river about 
1,000 feet off shore. It is not necessary to détail the manœuvers of the 
vessels. They are set forth in the opinion of the District Judge. The 
fundamental question in the case is which vessel was privileged. The 
District Judge found that they were on crossing courses and that the 
starboard hand rule applied. For the tug it is contended that the 
ferryboat was an overtaking vessel and that after straightening up 
the river she paralleled the tug's course, until at Twenty-First street 
she circled around the latter's bow, whereupon the collision occurred. 
Of this contention the District Judge says : 

"This statement is iucredible, and illustrâtes the culpaWe inattention of the 
Powell's i5ilot." 

There is some conflict of testimony as to the relative positions 
of the vessels at différent times; but we are not satisfied that the 
ferryboat was abaft the beam of the tug when she laid her course for 
her Hoboken slip, and see no reason to reverse the finding of the 
District Judge, who heard most of the important witnesses on this 
point. As the burdened vessel, having the ferry boat on her starboard 
hand, it was the duty of the tug to keep out of the way, which she 
certainly failed to do, running into the port quarter of the Lackawanna 
about 60 feet from the stern. 

In imputing contributing fault to the ferryboat the District Judge 
said: 

"[Tlie] situation must hâve àppeared plain to the pUot of the Lackawanna. 
He twice claimed the right of way and understood that it was not accorded. 
He Ivnew of the eontinued inattention or mlsappreheDslou of the pilot of the 
tug, as the vessels converged over a considérable distance on crossing courses, 
and yet kept on his way to the menaced collision, This cannot be exeused in 
view of auy explanation given, and it f ollows that the costs and damages must 
be divided." 

The case at bar was disposed of before the décisions of this court 
were rendered in The Chicago, 125 Fed. 712, 60 C. C. A. 480-, and 
The Cygnus, 142 Fed. 88, 73 C. C. A. 309. Had it been tried after 
those décisions, it may be presumed that the Lackawanna would not 
hâve been held at fault. Her pilot did not know that the tug had 
no lookout, nor that the tug's master was unobservant of the moye- 
ments of the ferryboat. Ail that he knew was that the tug had twice 
failed to answer his signais and that the vessels were approaching 
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on Crossing courses ; but it was the first of the ebb, and a stopping 
or a slackening by the tug or a trifling change of her helm to port 
would hâve set her in safety under the stern of the ferryboat. We 
think the case is substantially the same as that presented in those two 
causes, and that the Lackawanna should not be held in fault. 

Decree is reversed as to Lackawanna, with costs of this appeal, and 
cause remanded, with instructions to decree in conformity with this 
opinion. 



CARPENTER et al. y. WINN. 
(Circuit Court of Appeals, Second Circuit, November 16, lOOS.) 

No. 19. 

DrscovEBY (§ 86*) — Books awd Papers— Production Befobe Triai.. 

Under Rev. St. § 724 (U. S. Oomp. St. 1901, p. 583), declaring that In 
actions at law United States courts may requlre défendants to disclose 
booiis or wrltlngs in their possession or power wtiicli eontain évidence 
pertinent to tlie Issue in cases and under circumstances where they 
niight be compelled to produce tlie same by the ordinary rules of pro- 
ceedlng In chancery, a fédérai court, in an action against certain bro- 
kers- to recover damages for improporly closing certain cotton contracta 
belonging to plalntiflC, had jurisdictlon to requlre défendants to exhibit 
thelr books before trial, and permit plaintiff to investlgate, copy, and 
make abstracts from the same, and to give judgment to plalntlfC by de- 
fault for defendant's refusai to comply with such order. 

[Ed. Note.— For other cases, see Dlscovery, Cent Dlg. §§ 110-112; Dec. 
Dig. I 86.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon wrlt of error to review a judgment entered 
against plaintiffs In error, who were défendants below. The action was 
brought at law to recover damages claimed to hâve been sustalned On contracts 
for the purehase of cotton on the floor of the New York Cotton Exchange, 
whlch contracts plaintiff below alleged he employed défendants to make in 
their own names but in his behalf. It was alleged that they sold out the same 
without calUng on him for margln and without his consent. After the cause 
was at issue plaintiff made a motion under section 724, Rev. St. (U. S. 
Comp. St. 1901, p. 583), for an order directlng défendants to exhibit their 
books before trial and permit plaintiËf to investlgate, copy, and make abstracts 
of the same. The motion was granted, and order to that efCect made and serv- 
ed. refendants refused to comply with such order on the ground that the 
court had not authorlty to make it. Thereupon, motion belng duly made, the 
court gave judgment against défendants by default, as prescrlbed in the sec- 
tion above cited. 

John R. Abney, for plaintifïs in error 
IJoothby & Baldwin, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The question whether under section 724 (U. S. 
Comp. St. 1901, p. 583), a party could be required to produce his books 
and papers before trial, is one which has been frequently considered. 

*For «ther cases see same toplc & S nvmbeb In Dec. & Am. Diga. 1307 to date, & Rep'r Indexes 
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The décisions rendered in différent districts are not harmonious. A 
very full review of thèse décisions will be found in Bloede v. Bancroft 
(C. C.) 98 Fed. 175, where it was held that production of the books 
in advance of trial could be required. Since that décision, however, 
the Circuit Court of Appeals in the Third Circuit has held the other 
way. Cassatt v. Mitchell Coal & Coke Co., 150 Fed. 32, 81 C. C. A. 
80, 10 L. R. A. (N. S.) 99. A majority of us are in accord with the 
reasoning and conclusion in Bloede v. Bancroft, and since the practice 
there approved has been the practice in this circuit for several years, 
and is in harmony with the provisions of the state Code of Procédure, 
we are ail unwilling to adopt the conclusions of the Circuit Court of 
Appeals of the Third Circuit. Moreover, the weight of décisions in 
the différent circuits seems to be in accord with Bloede v. Bancroft. 
It is unfortunate, perhaps, that there should be diversity in the prac- 
tice in différent circuits ; but the remedy for that would be an applica- 
tion for certiorari to the Suprême Court. 
The judgment is affirmed. 



In re FALCONER WORSTED MILLS. 
(Circuit Court of Appeals, Second Circuit. November 16, 1908.) 

No. 50. 

MORTGAGES (§ 245*) — ASSIGNMENT AS SECUEITY. 

Wliere a bankrupt executed a collatéral note to a trust compauy to 
secure it for ail advances and liabillties. not exceeding the aniount of the 
note, which the bankrniit thereafter withdrew to purchase a mortgage, 
which was thereupon assignée! by the mortgagee to the trust 0()nii)any, 
the latter thereby aequired a valid pledge of the mortgage to secure its 
claim against the bankrupt. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. 605 ; Dec. Dig. 
§245.*] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

The foUowing is the opinion filed by Hazel, District Judge, in the 
court below : 

The bankrupt corporation in fact owned the mortgage assigned to the 
Union Trust Company of Jamestown, N. Y. ; it having purchased the same 
with its money. The contention of the trustée seems to entirely ignore the in- 
tention of the trust, company and the bankrupt at the time of the exécution 
and delivery of the collatéral note, as is evidenced by its terms. Moreover, the 
référée found as a fact that on the day the collatéral note was executed and 
turned over to the trust Company the proeeeds thereof were deposited to the 
crédit of the bankrupt and thereafter withdrawn to pay for the mortgage, and 
that the mortgagee executed and delivered an assignment thereof to the 
trust Company pursuant to understanding with the bankrupt. Under the cir- 
cumstances the bankrupt manifestly could pledge the mortgage to secure its 
loans and liabillties to the trust company. Dougherty v. Remington Paper 
Co., 81 N. Y. 498 ; Barber v. Hathaway, 47 App. Div. 165, 62 N. Y. Supp. 329. 
The légal effect of the broad terms of the collatéral note was to secure the 
bank for ail advances and liabillties, not exceeding the amount of the note. 
See Gillett v. Bank, KiO N. Y. 549, 55 N. B. 292. The case cited is also au- 
thority for holding that the subsequently discounted note of $3,500, which 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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was indorsed by tUe bankrupt, came under the pîedge of the mortgage, and 
was àcqulred by thè clalmant from tbe payée in due course of business. The 
cases clted by the trustée in bis brlef do not seem to apply to the facts under 
considération. 

The report of the référée dlrectlng payment by the trustée of th^ balance, 
to wit, $2,000, as secured claim is afflrmed. 

G. A. Pickard, for appellant 
H. R. Lewis, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Order affirnied, with costs, on opinion of Judge 
Hazel in District Court. 



LA COMPAGNIE GÉNÉRALE TRANSATLANTIQUE t. PERSAGLIO. 

(Circuit Court of Appeals, Second Circuit November 16, 190S.) 

No. 16. 

Evidence (§ 474*) — Opinion Evidence— Competenct—Means dp Knowledgk 
OF Facts. 

Upon an issue as to the value of the contents of certain trunks, in an 
action against a carrier for its loss, the fact that it consisted largely of 
clothing bought by plaintifC's wlfe for the family, and that he did not 
Unovv the priées paid, dld not render hlm incompétent to testify as to 
such value, approximately ; It being a rnatter not capable of exact ascer- 
tainment. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2215-2218; 
Dec. Dig. § 474.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

J. P. Nolan (John M. Nolan, of counsel), for plaintifï in error. 
A. C. Jophng ( J. Frank Bail, of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The plaintif? purchased of the défendant trans- 
portation for his wife and four children, with two trunks, from New 
York to Havre on the steamship La Champagne. The verdict of the 
jury establishes that they were wrongfully refused passage on that 
steamship, and that the trunks were taken forward to Havre and re- 
turned in about a year, with the contents entirely ruined. 

The only exceptions which we regard as having any merit are con- 
nected with the proof of the value of the contents of the trunks. The 
plaintiff, an Italian employed in the Dupont Powder Works at Wil- 
mington, Del., and very unfamiliar with English, supplied the only 
testîmony on this subject. Over a gênerai objection by défendant, h"e 
was permitted to testify, the défendant taking no exception, that the 
contents of the trunks were worth $400. After cross-examination, 
which certainly went to diminish the worth of his testimony very con- 
siderably, defendant's counsel moved to strike out his testimony "be- 

•For other cases see same topic & § NUMBEit In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cause the witness does not know the value of them and his wife purchas- 
ed them," which motion was denied, and an exception taken. The wit- 
ness had said that his wife had bought the clothes; that he could not 
tell the prices she paid, but gave her the money for them. This does 
not prove that he was unable, independently as a father of a family, 
to give a fair estimate of the value of the wearing apparel, and there- 
fore the trial judge was justified in refusing to strike out his testi- 
mony for the reasons assigned. The value of the clothing of a family 
of steerage passengers does not admit of very accurate proof, and 
as the jury and the trial judge were both satisfied, and we think the 
verdict reasonable, we are not astute to amplify the defendant's ex- 
ceptions. 

The judgment is affirmed. 



RICE^STIX DRY GOODS CO. v. J. A. SCRIVEN CO. 

PREMIDM MFG. CO. v. SAME. 

(Circuit Court of Appeals, Eighth Circuit. Noveniber 19, 1908.) 

Nos. 2781,, 2782. 

1. Teadb-Mabks and Trade-Names (§ 18*) — Colob of Patented Article— 

Ei-FEOT or Expiration of Patent. 

Complainant niade and sold nien's drawers under a patent which cover- 
ed the insertion in the seams of a strip of elastic material, such strip as 
made by complainant being of lînitted fabric made of Egyptian yarn, the 
natural color of which is yellow or buff, while the body of the garnient 
was white. Complainant was not the flrst to use buff color in combina- 
tion with white in such garnients. Hcld, that on the expiration of the 
patent complainant not only ceased to hâve a monopoly in the elastic 
strip, but that it had no exclusive rigbt to the use of buff-colored ma- 
terial for such strip, whether it was the natural color of the yarn or 
dyed. 

[Ed. Note. — For other cases, see Trade-Marlis and Trade-Names, Cent. 
Dig. § 21 ; Dec. Dig. § 18.*] 

2. Tkade-Marks and Trade-Names (§ 3*) — Names Subjects op Ownership 

—Descriptive Character op Names. 

The name "elastic seam," as applied to drawers having a strip of elas- 
tic material inserted in the seams, is descriptive merely, and cannot be 
monopolized as a trade-mark. 

[Ed. Note.^For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 6 ; Dec. Dig. § 3.* 

Arbitrary, descriptive, or fletitious' character of trade-marks or trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 O. C. A. 323.] 

3. Tkade-Marks and Trade-Names (§ 11*) — Names Subjecis of Ownership 

—Names of Patented Articles. 

Where the manufacturer of drawers under a patent dcsignated them 
by the name "elastic seam," by wliieli name they become kiiown to the 
public, such name became a term descriptive of the garment, and on the 
expiration of the patent others who thereby acquired the rigbt to make 
the garment became also free to designate it by such name. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §15; Dec. Dig. § 11.*] 

•For other cases see same topic & % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Patents (§ 129*) — Names of Patented Articles— Estoppel to Deny Val- 

iDiTY OF Patent. 

The owner of a patent who bas had the beneflt of its protection, and 
manufactured thereuuder during its full life, cannot tliereafter assert its 
invalidity in support of liis claini to a trade-marlv in tlie name by 
whlch he designated the patented article and by which it became geuer- 
ally Imown. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 182% ; Dec. 
Dig. § 129.*] 

5. Trade-Marks and Teade-Names (§ 70*) — Unfair Compétition— Imita- 

tion OF Marks and Packages. 

A stamp used by défendant on drawers of its manufacture and tlie 
boxes in wlilch they were sold licld not so siuiilar to those in use by 
complainant as to deceive purchasers or to constltute unfair compéti- 
tion. 

[Ed. Note. — For otlier cases, see Trade-MarlîS and Trade-Names, Cent. 
Dlg. § 81 ; Dec. Dig. § 70.* 

Unfair compétition, see notes to Scheuer v. iluller, 20 C. O. A. lO-j ; 
Lare v. Harper & Bros., 30 C. C. A. 37G.] 

Sanborn, Circuit Judge, dissenting. > , ' . ' : , 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

S. L. Swarts and Fred W. Lehmann, for appellants. 

Arthur v. Briesen (George W.. Case, Jr., on the brief), for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
W. H. MUNGER, District Judge. 

W. H. MUNGER, District Judge. Thèse two cases involve the 
same questions, and were submitted together upon the same évidence. 
They differ in this, tliat the Premium Manufacturing Company manu- 
facture the articles, and the Rice-Stix Dry Goods Company are the 
distributers or sellers of the articles. 

The bills iîled allège, in substance, the incorporation of complainant 
in the year 1891, its engaging in the manufacture of men's drawers, 
the body of the drawers being usually manufactured of white cotton 
material, with a buff or salmon colored strip down each side and the 
back thereof, and being so' conspicuous as to distinguish such drawers 
from ail others. It is alleged that the buff strip was adopted arbitrarily 
and solely for the purpose of identifying complainant's product. The 
bills further allège that complainant adopted as distinguishing marks 
for said goods the arbitrary and fanciful name "Elastic Seam," and cer- 
tain peculiarly marked boxes, and a curved form of stamp, ail of which 
were used in the manufacture and sale of said drawers. The bills also 
allège the expenditure of large sums of money by complainant in ad- 
vertising and creating a market for its drawers, and allège that the term 
^'Elastic Seam," and the curved form of stamp, and said boxes, as 
applied to and used with men's drawers, came to be recognized by the 
public and dealers as indicating and distinguishing the dravi'ers of 
complainant. The bills allège the exclusive right of complainant to 
use said buff-colored strip, curved form of stamp, marked boxes, and 
the term "Elastic Seam." The bills also charge the défendants with 

•For oUier cases see same topic & | numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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violating the rights of the complainant in that they are manufacturing 
and selling drawers, the body of which is of white material, with a buff 
or salmon colored strip down the sides, and are designating such draw- 
ers with the term "Elastîc Seam," and further charging that they are 
using boxes in the sale of such drawers with markings similar to 
those upon complainant's boxes, and marking said drawers with a 
curved form of stamp in the simiHtude of complainant's. The prayer 
of the bills is in the usual form for an injunction and an accounting. 

Défendants' answers deny that the complainant is entitled to the 
exclusive use of said bufï or salmon colored strip, and deny that it is 
entitled to the exclusive use of the words "elastic seam"; that the 
said words "elastic seam" and the buff-colored strip are descriptive 
of the drawers; deny that its stamp is in the similitude of complain- 
ant's, and deny generally ail the allégations of the bills. They further 
allège that on June 38, 1881, the United States issued to one C. A. 
Brown a patent covering the right to manufacture drawers with an 
elastic strip down the back and the sides of the legs, which patent was 
acquired by complainant; that complainant and its predecessors own- 
ing said patent manufactured its drawers under said patent ; that said 
patent expired in June, 1898, and that since the expiration of said pat- 
ent the right to manufacture drawers with such colored strips has 
been open to the public; that défendants did not engage in the manu- 
facture or sale of such drawers until after the expiration of the patent. 

A large amount of testimony was taken in support of the issues, and 
the Circuit Court entered a decree in each case in conformity with the 
prayer of the bill. Défendants hâve appealed. 

From the pleadings and the évidence, three questions are presented 
for our considération : ( 1) Has complainant a trade-mark in, and ex- 
clusive right to use, such buff or salmon colored strip, as a distinguish- 
ing feature from the color of the body of the drawers? (2) Has the 
complainant a trade-mark in, and therefore an exclusive right to, the 
use of the words "elastic seam," as applied to men's drawers? (3) 
Has the défendants' action in the manufacture and sale of men's draw- 
ers been such as to violate the rights of complainant and constitute un- 
fair trade? 

It is shown by the évidence that on June 28, 1881, one Charles A. 
Brown obtained letters patent from the United States for the com- 
bination in men's drawers of the woven body fabric and knitted in- 
sertions at the points of the' seams and knitted bands at the bottom of 
the legs, thèse knitted insertions being a narrow strip down the side 
of the garment at the point of the seam, and to be either knitted or 
sewed to the body fabric, the purpose being to give elasticity to the 
garment. This patent was assigned to J. A. Scriven, and a partnership 
of which he was a member manufactured men's drawers under said 
patent until 1891, when the complainant corporation was organized by 
said Scriven, and it continued such manufacture during the life of the 
patent, which expired in 1898. During the life of the patent complain- 
ant and its predecessors enjoyed the full monopoly of the patent by 
being the sole and exclusive manufacturers of such drawers. 

Complainant claims that it adopted the buff-colored strip in connec- 
tion with the light-colored body of the garment as a distinguishing 
165 F.— 41 
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f eatitfe ôf its manufacture, and thus has a trade-mark in the buflf color 
whèn û'sed as a feature distinctive froiti the color ôf the body of the 
garmeflt.' The combination of a bufif color with the elastic strip, as 
distingiiished from the color of the body of the garment, did not of 
itself, during the life of the patent, distinguish the article from those 
of other manufacturers, for the simple reason that drawers with an 
elastic strip could oilly be made, and were only rtiadè, by complainant 
and. its predècessors. We think from the évidence that the use of 
the buff-colofed strip was not arbitrafy and for the purpose of giving 
the drawers a distingùishing feature in this respect The évidence 
shows thàt a knitted cotton clotb known as "bàlbriggan," made of 
Egyptian yarn, the natural color of which was buff, possessed greater 
elasticity thari similar cloth knit from American cotton, the natural 
color of which was between a white and buff, and for commercial use 
was either bleached white or' dyed buiï, the bleaching and coloring of 
which took from it some of its elastic properties. For this reason the 
Egyptian cotton was used. The right to use the elastic knitted strip 
in combination vvith the wbven body of the garment became public 
property, open to the use of ail, upon the expiration of the patent, and 
we do not think complainant thereafter could hâve the exclusive right 
to the use of the color. This question was fully considered in the 
case of this complainant, J. A. Scriven Company v. Morris (C. C.) 154 
Fed. 914, and it was held that complainant did not bave, - '< er the ex- 
piration of the patent, the exclusive right to the use of the combination 
of the light-colored body with the buflf-colored strip. In the course of 
the opinion it was said : 

"The complainant Is now seeking to hâve the court ruîe that although, by 
the expiration of the patent, the use of the strip of insertion is free to ail, 
the défendants are to be enjoihed from using it because they use it of the 
same color as complainant and the patentée did when they were operating 
under the patent. To so décide would be in niany cases to exteud indeflnite- 
ly the monopoly of the patent." 

In this case the évidence does not show that the complainant was 
the first to use the bufï color in combination with the light. The tes- 
timony affirmatively shows that prior to that use by complainant men's 
drawers were made of material the body of which was white and the 
bands at the ankles of which were elastic, buff-colored bàlbriggan. 

The above case in 154 Fed. 914, was afiîrmed by the Court of Ap- 
peals of the Fourth Circuit, in 158 Fed. 1020, 85 C. C. A. 571, in the 
following opinion: 

"We hâve carefully considered the questions raised by the appellant in 
appeal in this case, and are of opinion that the same are without merit. 
The learned judge who tried the case below wrote a carefully considered 
opinion, reported in l.ô4 Fed. &14, in which we fully concur. The judgment 
of the lower court is therefore affirmed." 

The reasons given in the opinion in that case by the trial judge are 
to our minds not only forceful but conclusive. The buiï-colored strip, 
in combination with the light-colored body, became clearly descriptive 
of the article, and because complainant alone, during the life of the 
patent, maiiufactured the same, the color alone did not indicate to the 
public that such drawers were oi complainant's make. 
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Complainant and its predecessor advertised said drawers as Scriven's 
elastic seam drawers, and such drawers became generally known as 
"Elastic Seam." For this reason complainant claims it is entitled to 
the trade-name "Elastic Seam," as applied to drawers of such descrip- 
tion, claiming that the term "elastic seam," was not descriptive mere- 
ly of the article, but was an arbitrary or fanciful term. The law, we 
think, well stated by the Court of Appeals in Bennett v. McKinley, 
65 Fed. 505, 13 C. C. A, 25, as follows : 

"No principle of the law of trade-mark is more familiar than that whlch 
dénies protection to any word or name which is descriptive of the qualities, 
ingrédients, or characteristics of the article to which it is upplied. An ex- 
clusive rlght to the use of such a word as a trade-mark, when applied to a 
particular article or class of articles, cannot be acquired by the prior ai^pro- 
priation of it, because ail persons who are entitled to produce and vend 
similar articles are entitled to describe them and to employ any appropriate 
terms for that purpose. Whether a word claimed as a trade-mark is avail- 
able because it is a fanciful or arbitrary name, or whether it is obnoxious 
to the objection of being descriptive, must dépend upon the clrcumstances 
of eaeh case. The word which would be fanciful or arbitrary when applied 
to one article may be descriptive when applied to another. If it is so apt 
and legltimately signiflcant of sonie quality of the article to which it is 
sought to be applied that its exclusive concession to one person would tend 
to restrict others from properly describing their own similar articles, it can- 
not be the subject of a monopoly. On the other hand, if it is merely sug- 
gestive, or is figurative only it may be a good trade-mark notwithstanding 
it is also indirectly or remotely descriptive." 

We think the term "elastic seam" descriptive merely. By the use 
of that term one would naturally conclude that at the seam there was 
something of an elastic character. The term "elastic seam," we think, 
would, to a person of ordinary intelligence, indicate that at the point 
of the seam some material of an elastic nature was inserted, and hence 
that the term cannot be said to be an arbitrary or fanciful one. In 
Trinidad Asphalt Mfg. Co. v. Standard Paint Co. (decided by this 
court August 11, 1908) 163 Fed. 977, are collated many cases illus- 
trative of descriptive terms, and supporting the "settled rule that no 
one can appropriate as a trade-mark a generic name or one descriptive 
of an article of trade, its qualifies, ingrédients, or characteristics, or 
any sign, word, or symbol which, from the nature of the fact it is used 
to signify, others may employ with equal truth." Had complainant 
not been protected by its patent, and others, therefore, been entitled 
to manufacture such drawers, such others might with equal truth hâve 
described the drawers of their manufacture as "elastic seam." After 
the expiration of the patent, défendants and ail others had the right to 
manufacture men's drawers with the elastic strip extending longitudi- 
nally along the drawer at the point of the seam, and were also entitled 
to describe them, and we are unable to perceive any more appropriate 
words or term for that purpose than the expression "elastic seam." 

In Singer Mfg. Co.v. June Mfg. Co., 163 U. S. 169, 199, 16 Sup. Ct. 
1003, 1014, 41 L,. Ed. 118, Justice White, after an analysis of many 
cases, says: 

"The resuit, then, of the American, the Knglish, and the French doc- 
trine universally applied is this: That where, during the life of a monopoly 
created by a patent, a name, whether it be arbitrary or be that of the in- 
ventor, fias become by his consent, either express or tacit, the Identifying 
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and generlc name of the thîng patented, thls name pnsses to the public wlth 
the cessation of the monpoly whlch the patent created." 

This court, speaking by Justice Brewer, in Centaur v. Heinsfurter, 
84 Fed. 955, 28 C. C. A. 581, said : 

"The patent gave no rlght to any partlcular name, but simply to the ex- 
clusive manufacture and sale. Ail such rights expired In 1885, and from that 
tlme forth any party has had a rlght to manufacture and sell that partlcular 
compound, and also a rlght to manufacture and sell It under the name by 
whlch It has become generally known to the public ; and if to the public the 
article has become generally known only by a single name, that name must be 
considered as descriptive of the thlng manufactured, and not of the manu- 
facturer. It la true that durlng the Ufe of a patent the name of the thlng 
may also be indicative of the manufacturer, because the thlng can then be 
manufactured only by the single person; but when the rlght to manu- 
facture and sell becomes unlversal, the rlght to the use of the name by 
whlch the thlng Is known becomes equally unlversal. It matters not that the 
Inventer colned the word by whlch the thlng has become known. It Is 
enough that the public has accepted the word as the name of the thlng, for 
thereby the word has become incorporated as a noun Into the Bnglish 
language and the common property of ail." 

In Sternberg Mfg. Co, v. Miller, Du Brul & Peters Mfg. Co. (C. C. 
A.) 161 Fed. 318, complainant claimed a trade-mark to the words "ver- 
tical top," as applied to cigar molds. It was held by this court that 
the words "vertical top" became, during the life of the patent, as- 
sociated with the manufactured article, as descriptive of its character 
and quality, and indicating the complainant's best grade of mold for 
making cigars, and hence could not be regarded as a trade-mark. Re fer- 
ring to and construing the rule as announced in the cases of Singer 
Mfg. Co. V. June Mfg. Co., and Centaur v. Heinsfurter, supra, Judge 
Philips, writing the opinion of this court, says : 

"Counsel for complainant qulte Ingenlously attempts to difCerentlate the 
case at bar from the foregoing by the suggestion tUat the words 'Singer' and 
'Castoria' descrlbe the articles patented, and therefore necessarlly became 
generlc terms. But the essence of the ruUng in the foregoing cases is that 
tlie patent conferred only the right of exclusion to manufacture and sell 
the article, and not the appropriation of any particular name, whether It 
was merely arbltrary or sugsested by the thlng itself , and that af ter the 
expiration of the patent, not only the rlght to manufacture and sell the 
patented article, but also to use the partlcular name by whlch the patentée 
had designated It, passed to the public." 

It is clear, we think, from the foregoing authorities, that, even if 
the words "elastic seam" could, at the outset of their use by Scriven, 
hâve been regarded as fanciful or arbitrary, before the expiration of 
the patent under which complainant manufactured its drawers the 
words "elastic seam" had been given to such drawers by complainant 
and its predecessors under the patent, and had, to the mind of the pub- 
lic and to the trade, become the generic name of the article ; in other 
words, the descriptive name thereof. Such being the case, upon the 
expiration of the patent, the use of such words was open to ail, and we 
think there can be no doubt from the évidence that the words "elastic 
seam," as applied to drawers, came to be known and understood by the 
public to mean drawers having a strip of material at the place of the 
seam of an elastic nature. It is also true that such garments were 
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known as of complainant's make because, during the life of the patent, 
complainant was the sole manufacturer. But those words having be- 
come also a term descriptive of the garment, complainant's exclusive 
right, if any, to the same, expired with the exclusive right to manu- 
facture. Wilcox Gibbs Sevving Machine Co. v. Gibbons Frame (C. C.) 
17 Fed. 623 ; Coats v. Merrick Tliread Co. (C. C.) 36 Fed. 324. 1 L. R. 
A. 616, affirmed in 149 U. S. 563, 13 Sup. Ct. 966, 37 L. Ed. 847; 
Greene, Tweed & Co. v. Mfg. Belt Hook Co. (C. C.) 158 Fed. 640; 
Featherbone v. Featherbone (C. C. A.) 141 Fed. 513; G. & C. Mer- 
riam Co. v. Ogilvie (C. C. A.) loi) Fed. 638. Also Sternberg Mfg. Co. 
v. Miller, Du Brul & Peters Mfg. Co., and Singer Mfg. Co. v. June 
Mfg. Co., and Centaur v. Heinsfurter, supra. 

Complainant gave in évidence a United States patent, issued to one 
Philo H. Lee, dated July 11, 1876, for skin underwear, with pièces or 
strips of more porous material interposed where the seams of under- 
garments usually occur, and extending the entire length of the body 
of the undergarment. Said pièces or strips, being more porous, were 
for the purpose of admitting the passage of air outwardly through the 
garment, carrying off perspiration and other moisture and odors, and 
causing the garment to be more flexible. We need not consider the 
efifect of the Lee patent upon the later Brown patent, because for the 
full life of the latter complainant and its predecessors industriously ad- 
vertised that their elastic seam drawers were made under and protect- 
ed by the Brown patent, and in that way they asserted a right to the 
monopoly apparently granted by that patent, secured the acquiescence 
of the public therein, and reaped the benefits thereof. In thèse cir- 
cumstances the complainant will not now be permitted to say that the 
Brov/n patent was void as having been anticipated by the Lee patent, 
and hence that the buff-colored strip and words "elastic seam" became 
a valid trade-mark and were not dedîcated to the public at the expira- 
tion of the Brown patent. Having derived, through the assertion of 
the validity of the Brown patent, ail the advantages incident to the pos- 
session of a valid patent, it will not now be heard to assert the contrary, 
as a means of escaping conséquences arising upon the termination of 
the monopoly secured through the patent. This is based upon the well- 
recognized rule that : 

"Equity will refuse to aid a complainant in cases of tins cliaracter, who is 
himself gullty of making material false statenieists in connection with the 
property lie seeks to ]irotect." llilson v. Fostcr (C. C.) SO Fed. 890. 

In Horlick's Food Co. v. Elgin Milkine Co., 56 C. C. A. 544, 120 
Fed. 264, complainant sought the aid of the court to protect it against 
the claimed trade-mark of the term "malted milk." Complainant had 
obtained a process patent upon a granulated food for infants. The ar- 
ticle which he in fact manufactured was not in accordance with the 
process, but the packages in which the articles were sold were marked 
as patented, and it was claimed that, as the product was not manu- 
factured under the patent the trade-name "malted milk" did not be- 
come public property on the expiration of the patent. The court said : 

"It luatters not, In our judgment, that the patent may not hâve been in fact 
valid, nor that the prodnct — ^malted milk— could not in fact hâve been cover- 
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ed by the description of the patent. The point is that appellant cliose to 
malœ Its product as If It were a monopoly, tliereby obtainlng, measurably 
at least, tlie beneflt of a monopoly ; and gave to it a namo, that became thç 
generic name of the supposed monopoly. The case is thus brought, in oiir 
judgment, within the principle, If uot the exact facts, of Singer Slfg. Co. v. 
June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. US, and must be 
ruled àccordingly." 

In Leather Cloth Co. v. Americati Leather Cloth Co., 4 De Gex, 
J. & S. 137, 142, it is said: 

"When the owner of a trade-mark applies for an injunction to restraln the 
défendant from injuring his property by making false représentations to the 
public, it is essentiai that the plaintiff should not, in his trade-mark or in 
the business connected with it, be himself gullty of any false or misleading 
représentations ; for, if the plaintiff makes any material false statement in 
connection with the property he seeks to protect, he loses, and vvjry justly, 
his right to claim the assistance of a court of equity." 

On appeal in the House of L,ords, 11 H. L. Cas. 523, Lord Kings- 
down said: 

"Nobody doubts that a trader may be guilty of such misrepresentatlons 
with respect to his goods as to amount to a fraud upon the public, and to 
disentltle him on that ground, as against a rival trader, to the relief of a 
court of equity which he might othervrise claim. * • » The gênerai rule 
seems to be that the misstatement of any material fact calculated to decelve 
the public wiil be suflicient for that purpose. • * * if a trade-mark 
représenta an article as protected by a patent when In fact It Is not so pro- 
tected, it seems to me that such a statement prima facie amounts to a mis- 
representatlon, of an Important fact, which would disentltle the owner of the 
trade-mark to relief in a court of equity against one who pirated it." 

To the same effect are the following cases : Consolidated Fruit Jar 
Co. V. Dorflinger, Fed. Cas. No. 3,129; Lorillard v. Pride (C. C.) 28 
Fed. 434; Medicine Co. v. Wood, 108 U. S. 218, 2 Sup. Ct. 436, 27 L,. 
Ed. 706; Prince's Mfg. Co. v. Prince's Metallic Paint Co., 135 N. Y. 
24, 31 N. E. 990, 17 L. R. A. 129; Preservaline Mfg. Co. v. Hellef 
Chemical Co. (C. C.) 118 Fed. 103; Halzapfel's Co. v. Rahtjens Co., 
183 U. S. 1, 22 Sup. Ct. 6, 46 L. Ed. 49. 

It matters not that complainant may hâve supposed the Brown patent 
to hâve been a valid one, for, as said by the court in Dadirrian v. Yacu- 
bian, 39 C. C. A. 321, 98 Fed. 872-877 : 

"It is to be noted in this connection that the court is not bound to inqulre 
whether or not the re))resentations are false, in the obnoxious sensé of the 
Word, because It is sufficient that they are in their nature misleading, if 
they are also material, and do in fact mislead. Indeed, that the public are 
equally prejudiced by deceptive statements in a trade-mark, or In connection 
therewlth, whether the purpose of its owner was fraudulent or not ; that 
therefore the equity courts hâve no occasion to inqulre Into his secret 
intents ; and that such courts will not protect a business buHt up as the 
resuit of deceptive représentations, whatever were those secret intents — are 
such fnndaméntal rules in the law of trade-marks that we hâve no occasion 
to elaborate them, or to cite authorities in référence to them." 

The question remains, hâve the défendants been guilty of unfair 
trade ; in other words, attempted to palm off on the trade and public 
the drawers manufactured by the Premium Manufacturing Company 
as and for the drawers of complainant's manufacture? The only évi- 
dence, we thirik, from which such conclusion can be drawn, is the 
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markings upon the drawers and packages or cartons. Défendants 
had the right, as we hâve seen, to use the buff-colored strip and the 
words "elastic seam." Those words and the buff-colored strip, how- 
ever, during the hfe of the patent had become not only descriptive of 
the articles, but the public had come to know that they were manu- 
factured by complainant. It then became and was the duty of défend- 
ants, in selling their drawers manufactured with the buff-colored strip, 
and described as "elastic seam" drawers, to indicate to the public that 
their articles were not those of complainant's manufacture. For, as 
held in Singer Mfg. Co. v. June Mfg. Co. and G. & C. Merriam Co. 
V. Ogilvie, supra: 

"Where another avails hlnifsplf of the principle of public dedication, he 
innst in good faith fully identify liis production and clearly disassociate his 
worlî from tbe work of one vvlio bas given sisniflcance to the name, and sufli- 
ciently direct tlie mind of the trading public to the fact that though the 
thing is of the same name that it is something produced and put upon the 
market by himself." 

Complainant usually stamped upon the 
drawers of its manufacture words and 
figures in the following form: 

On some of its drawers of more ré- 
cent make, date of patents were given as 
February 28, 1888, and April 12, 1892, re- 
ferring to subséquent patents not involv- 
ed in this case, and on some of still more 
récent make no date of patent was given. 
Défendants stamped upon their draw- 
ers the words and figures in form as fol- 
lows: 

As the numerals above given, 33 and 

y^^\û * 29 on complainant's stamp, and 38 and 

lrV*^^IM^^DtP ^^ °" défendants', indicate the waist 

\„J^ ^ggggg^^^ size and length of same, they are 

changed according to the respective 
sizes. The boxes or cartons of each in 
which the drawers are placed and dis- 
played on the shelves of the retail deal- 
er are of the same dimensions, but, as 
they are of the most convenient and 
appropriate size for the use to which 
they are applied, such fact alone does 
does not establish simulation. The 
boxes or cartons of each party are white in color. Those of complain- 
ant hâve a gilt strip along the top edge ; those of défendants hâve not. 
On the top of complainant's boxes are the words "Scriven's Patent 
Elastic Seam Drawers," and a eut of a pair of drawers, showing the 
elastic strip at the side and elastic pièce at the bottom. On the front 
or display end of complainant's boxes are the same words and eut as 
upon the top, in addition the arbitrary number 50, and figures and 
words indicating the size of the waist and length of the seam; the 
words and figures being in blue ink. 



A^ PATENTED ^ 
^ JUNE 28,1881 "g, 
Co APRIL 12, 1892 "^ 

50 

32 29 



^ 



UNION MADE 
SELECTED BEST QUALITY 

^ 985 ' 






28 31 
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There are no markings on the top of defendant's boxes, and on the 
front or display end are the words and figures: 

985 WAKUA-XÏED FIKEST QUALITY. % DOZ. 

PREMIUM ELASTIC JEAN DRAWEU. 

trade-niai'k 
UNION MADE. Waist Leugtli 

— with the words indicating the size of waist and the length. The 
words and figui^es are in black ink, except that the word "Premium," 
which is made quite conspicuous, is in red, and the words "trade- 
mark" under it are in white on red background. 

Défendants manufactured and sold three classes of thèse drawers, 
viz., Jean, nainsook, and canton. The markings of each were the 
same as above described, except the word "Nainsook" was used in 
the place of "Jean" on the markings of nainsook, and "Canton" in 
the place of "Jean" on the markings of the canton drawers. 

The différence in the markings are such as to disprove simula- 
tion, and clearly disassociate défendants' drawers from those of com- 
plainant. 

For thèse reasons, the decree rendered in each case is reversed, with 
directions to dismiss the bill. 

SANBORN, Circuit Judge (dissenting). The court below appears 
to hâve been of the opinion that the évidence in this case proved that 
about 1885 the predecessor in interest of the complainant commenced 
to make and to sell drawers which he called "elastic seam" drawers, 
which were made of jean or other inflexible fabrics, down the legs of 
which were inserted strips of knit and flexible materiàl of a bufï color 
in the form of a parallelogram ; that this predecessor and the com- 
plainant hâve ever since continued to make and sell such drawers with 
the buff color of the parallelograms therein; that thèse buff-colored 
parallelograms and the words "elastic seam" came, many years before 
the défendants commenced to use them, to signify the complainant's 
make of drawers; that neither the buff-colored parallelograms in the 
drawers nor the words "elastic seam" ever signified, before Scriven se- 
leCtéd and applied them to garments of his make, drawers with paral- 
lelograms or flexible materials inserted in inflexible bodies; that nei- 
ther of thèse marks had ever been used before Scriven applied them; 
that Scriven selected and used the form and the buff color of the fiex' 
ible strips in the beginning for the sole purpose of marking the drawers 
as his manufacture; that he selected and applied to them the name 
"Elastic Seam" for the same purpose ; that each of thèse marks was 
arbitrary and fanciful, and when Scriven first used them, and before he 
had taught the trade their meaning, neither described the drawers he 
made to persons of ordinary intelligence; that the complainant ac- 
quired the patent issued to C. A. Brown in 1881, No. 243,498, for gus- 
sets or gores of a knit fabric inserted in the arms and sides of shirts 
and in the legs of drawers the bodies of which were made of inflexible 
materiàl, and that the complainant advertised its drawers as pat- 
ented thereunder, but that the Brown patent secured no monopoly to 
any one, because it was anticipated by letters patent No. 179,661, is- 
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sued to Philo H. Lee in 1876, for the insertion in the sides and arms of 
shirts and in the legs of drawers made of the tanned skins of animais 
of strips of a fabric suitable for clothmg which were more flexible and 
porous than the bodies of the garments; and that the défendants hâve 
used and are usmg the buff-colored stnps and the term "elastic seam" 
to sell drawers manufactured by them or by one of them. A careful 
examination of the record has forced niy mind to the conclusion that 
thèse facts were established by a fair prépondérance of the évidence, 
and to an agreement with the learned judge below, so that I ani re- 
gretfully constrained to dissent froni the opinion of the majority of this 
court. 

In Singer Mfg. Co. v. June j\lfg. Co., 1G3 U S. 169, 178, 180, 189, 
201, 204, 16 Sup. et. 1002, 41 L. Ed 118, Centaur Co. v, Heinsfurter, 
84 Fed. 955, 956, 28 C. C. A. 581, and Sternberg Mfg. Co. v. Miller, 
Du Brul & Peters Mfg. Co. (C. C. A.) 161 Fed. 318, cited by the ma- 
jority, the courts held that in a case in which, during the life of a pat- 
ented monopoly, the owner had conferred an arbitrary or generic name 
upon the patented article by which alone it had corne to be known dur- 
ing the term of the monopoly, such as "Singer" and "Castoria," the 
right to use that name passed to the public upon the expiration of the 
monopoly. But this conclusion is an exception to the gênerai rule that 
no one may lawfully use the trade-mark or trade-dress of another to 
sell goods of his own manufacture, and it is inapplicable to the cases at 
bar, because the Brown patent secured no monopoly of the manufacture 
or sale of the drawers made by the complainant, and hence under 
those décisions no right to use the complainant's trade-mark passed 
to the pubhc when the term of the void patent expired, The patent to 
Lee was issued about five years before the patent to Brown, and 
it clearly anticipated it and deprived it of ail légal eiïect. The patent 
to Lee related to the same art as did the Brown patent, to the art of 
clothing by means of undergarments ; it disclosed the use of strips of 
more flexible and porous materials along the sides of garments the 
bodies of which were made of inflexible materials, and it left nothing of 
this subject-matter for Brown to either invent or secure. 

It is, however, said that the complainant is estopped from deny- 
ing that the Brown patent secured a monopoly to it, and hence from 
sustaining its trade-mark, because it advertised and sold its drawers 
as patented under this patent, and because it actually enjoyed a 
monopoly of the manufacture and sale of them until the term of 
the patent expired. The indispensable éléments of an estoppel in pais, 
however, are: (1) Intentional or reckless misrepresentation of a known 
f act inconsistent with the subséquent claim of him who makes the mis- 
representation ; (2) ignorance of the truth and absence of equal means. 
of knowledge of it by the party who claims the estoppel; (3) action by 
the latter induced by the misrepresentation; and (4) injury to the 
latter if the truth is permitted to be proved. Bigelow on Estoppel (4th 
Ed.) p. 679. The alleged estoppel in this case lacks, as it appears to 
me, at least three of thèse essential éléments, viz., intentional or reckless 
misrepresentation by the complainant, absence of knowledge and of 
equal means of knowledge of the truth by the défendants, and possible 
injury to them by proof of the truth. It is not, in my opinion, such a 
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false représentation as Will sustain an estoppel for the oWner of a pat- 
ent, Void, ■ but not yet adjudged void, because anticipated by another 
which is of record, to assert that his manufacture, which is covered by 
it, is patented thereby, and that was ail the misrepresentation which the 
complainant made hère. That statement lacks the moral turpitude or 
the reckless disregard of the rights of others essential to sustain an 
estoppel, because it is a true statement of the existence of the patent, 
and it leaves its légal efïect for the considération and détermination of 
others who may be interested therein. A willful intent to deceive, or 
such gross négligence of the rights of others as is tantamount thereto, 
is an essential élément of an estoppel in pais, There must be some 
moral turpitude or some breach of duty. Henshaw v. Bissell, 1 Wall. 
255, 271, 21 L. Ed. 835; Bank v. Farwell, 7 C. C. A. 391, 394, 396, 
58 Fed. 633, 636, 639. Again, the facts which disclosed the invalidity 
of the Brown patent were equally accessible to the défendants and 
to the plaintiff. They were exhibited by the Lee patent, and the de- 
fendants had the same means of knowledge upon this subject as did 
the complainant. And in the third place, no injury could be inflicted 
upon the défendants by proof of the truth. The only efïect of such 
proof would be to deprive them henceforth of the use of the com- 
plainant's trade-marks, and they would not hâve been entitled to use 
thèse trade-marks if the complainant had never represented that its 
drawers were patented under the Brown patent. 

Nor does it seem to me that a patentée who marks his product 
patented and advertises it as such while it is actually protected by a 
patent which is prima facie valid, although that patent subsequently 
turns out to be anticipated by another, is guilty of such iniquity as 
will repel him from a court of equity and deprive him of ail relief 
at its hands against the continuing wrongful appropriation of his 
trade-marks by another. The acts of Congress déclare that it shall 
be the duty of ail patentées, and of their assigns, to mark any patented 
article, or the package which contains it, with the wprd "patented," and 
they penalize the affixing of that or any similar word to an article 
which is not patented. Rev. St. §§ 4900 and 4901 (U. S. Comp. St. 
1901, p. 3388). But neithet the statutes, the laws, nor the décisions of 
the courts appear to me to impose any penalty upon one who discharges 
this duty because the patent under which he marks and advertises his 
product is subsequently found to be anticipated. The marking and the 
advertising were intended to constitute caveats, notices of the exist- 
ence of the patents, to the end that ail parties might examine and learn 
for themselves whether or not their prima facie validity would be their 
ultimate légal efïect. 

Courts of equity often refuse relief to one who has made false state- 
ments calculatéd to deceive, relevant and material to the subject of a 
controversy, in the ènforcement of the maxim that "he who seeks 
equity must come with clean hands." But the averment that the article 
is patented when the patent under which it is marked and advertised 
is anticipated by another of record is not a false statement, and does 
not render a petitioner's hands unclean, because the fact is that the 
article is patented when a patent is issued upon it by the Patent Office, 
ànd the true and entire nieaning of such a statement is not that in no 
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future litigation or considération will the patent be found to be void, 
but it is simply that the patent lias been issued and that it is prima 
facie valid. 

Every relevant décision cited by the majority is sustained by a ma- 
terial false statement made by the complainant, while, as it seems to 
me, there was no false statement in the représentation of the complain- 
ant that his article was patented in the case at bar, The quotations 
from the opinions of the courts found in the opinion of the majority 
must be read with due référence to the facts the courts were there 
considering. In Hilson Co. v. Poster (C. C.) 80 Fed. 896, the false 
statement upon which the décision was founded was that only the best 
grade of Havana tobacco was used in the cigars. In Horlick's Food 
Co. V. Elgin Milkine Co., 120 Fed. 264, 56 C. C. A. 544, the false rep- 
résentation was that the malted mille of the complainant was made in 
accordance with the spécifications of the process patent with which it 
was marked; that is to say, the proof was that the complainant had 
marked its product patented when it was net in fact covered by any 
patent. This false statement was material to sustain the decree, and 
the paragraph quoted from the opinion by the majority was unneces- 
sary to the décision of the case, and it fails to commend itself to my 
judgment. There was no question of the validity of the patent under 
which the product was marked in that case, and it seems to me that 
in such a case it is material and is the very essence of the issue whether 
the statement that the product is made in substantial accord with the 
patent — that is to say, whether it is patented — is false or true. 

In Leather Cloth Company, Limited, v. American Leather Cloth Co., 
Limited, 4 De Gex, Jones & Smith's Reports, 137, 147, 149, and Leath- 
er Cloth Co. V. American Leather Cloth Co., 11 H. L. Cas. 523, 531, 
the false statements which induced the décisions were that the com- 
plainant's products were those of the Crockett International Leather 
Cloth Company when they were not, that they had been made by J. 
R. & C. P. Crockett & Co. when they had not been, that they were 
made of tanned leather in accordance with the specified patent upon 
tanned leather when they were made of untanned leather and were 
not made in accordance with the patent, and that they were made ei- 
ther in the United States of America or at West Ham in England when 
they were not made iii either place. How radically différent in char- 
acter, in tendency to deceive, and in natural effect are thèse statements 
from the truthful statement of the défendant that its product was 
patented when a patent prima facie valid existed upon it. It was of 
thèse false statements that Lord Kingsdown spoke in the excerpt quot- 
ed by the majority. And his remark, that "If a trade-mark represents 
an article as protected by a patent, when in fact it is not so protected, 
it seems to me that such a statement prima facie amounts to a misrep- 
resentation of an important fact which would disentitle the owner of 
the trade-mark to relief in a court, of equity against any one who pirat- 
ed it," related to the false statement that the leather company's pro- 
ducts were made of patented tanned leather when in fact they were 
made of leather that was neither tanned nor patented. The question 
whether a statement that a product was patented when it was so, but 
the patent was anticipated by another of record, is so misleading or 
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deceptive as to bar from relief in equity, was not presented in tliat case, 
was not considered by any of the members of the court, was not de- 
cided, and the remarks of Lord Kingsdown had no référence to it. 
In Dadirrian V. Yacubian, 39 C. C. A. 331, 326, 98 Fed. 872, 877, the 
false and deceptive représentations which inspired the excerpt quoted 
by the majority and sustained the décision were that the product, 
"Madzoon," originated around Mt. Ararat, was used in Asia Minor 
largely as food and as medicine in every form of fébrile diseases, and 
that the inhabitants of Asia Minor and Arabia during the season of 
intense beat resorted to it to allay their burning thirst and drank freely 
of it while enjoying the luxury of the Turkish bath. In Manhattan 
Medicine Co. v. Wood, 108 U. S. 318, 3 Sup. Ct. 436, 27 L. Ed. 706, 
the misleading statement was that the medicine was made by the com- 
plainant in New York when it was made by another in Massachusetts. 
In Prince Mfg. Co. v. Prince's Metallic Paint Company, 135 N. Y. 
■24, 31 N E. 990, 17 L. R. A. 139, the false statement was that the 
trade-mark covered an article to which it did not apply, and to this 
statement was added the misleading act of the sale of that article un- 
der that trade-mark. 

The décision in Lorillard v. Pride (C. C.) 28 Fed. 434, 438, wherein 
Judge Blodgett held that the term "Tin Tag," which was not adopted 
or applied as a trade-mark by the complainant, but came during the 
life of the patent to be the name of tobacco to which a tin tag was 
attached, and for which with this tag attached the complainant had 
procured a patent, passed to the public when the patent was adjudged 
void, and the décision in Holzapfel's Co. v. Rahtjen's Co., 183 U. S. 
1, 8, 23 Sup. Ct. 6, 46 L. Ed. 49, wherein the Suprême Court held that 
the sale of an article as patented upon which no patent had issued 
would not establish a trade-mark of which the word "patent" was an 
essential' part, do not seem to me to be relevant to the issue before us. 
And the décisions in Consolidated Fruit Jar Co. v. Dorflinger, Fed. 
Cas. No. 3,139 that the use of the désignation "Mason's Patent, Nov. 
30th, 1858," after the patent had been adjudged void, was misleading 
and fatal to relief against a pirate, and in Preservaline Mfg. Co. v. 
Heller Chemical Co. (C. C.) 118 Fed. 103, that the représentation that 
an article is patented after the patent has expired is false, misleading, 
and fatal, fau to reach the question in this case, because hère the pat- 
ent was in existence, it had not been adjudged void, and the statement 
that it was patented was true. The authorities cited by the majority 
hâve been reviewed for the purpose of showing, if possible, that while 
gênerai expressions may be found in the opinions of the courts which, 
when read without the facts and issues tlien before the judges in mind, 
might seem broad enough to refer to it, yet in none of thèse cases 
where the question was at issue and necessarily decided has any court 
held that a patentée who has simply discharged his statutory duty to 
mark his product patented and has advertised it as such while the pat- 
ent, which subsequently turns out to be anticipated by another, is 
prima facie valid, has thereby become guilty of such iniquity as ren- 
ders his hands unclean, repels him from a court of equity, and bars him 
from ail relief against tliose who boldly appropriate his trade-marks 
or his other property, Such a décision, it seems to me, must necessa- 
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rily bar from relief in the courts of equity a very large number of 
patentées who are simply discharging tlieir statutory duty and telling 
the truth by stating and advertising the fact that their products are 
patented, because it is common knowledge that many patents which 
are prima facie valid subsequently turn out to be anticipated by prior 
inventions which are described in the Patent Office. I am unwilling 
to place the ban of iniquity which closes the courts of equity upon 
patentées of this class. And because a statement that an article is cov- 
ered by a patent when it is in fact patented, though it subsequently 
turns out that the patent is anticipated by another, is in fact true and 
neither deceptive nor misleading, because the facts regarding such a 
patent are spread upon the record of the Patent Office and alike open 
to ail, because every one is presumed to know the law and hence to 
know whether or not the prior patent anticipâtes the later one, while 
in fact no one ever does know whether it anticipâtes or not until that 
question is adjudicated by some court, and until that time the law pré- 
sumes the patent to be valid, and because it seems to me that it cannot 
be an iniquitous misrepresentation to state that to be true which the 
law présumes, I am of the opinion that such a statement and adver- 
tisement should not deprive this complainant of the équitable relief 
to which it is otherwise entitled. Sykes v. Sykes, 3 Barnewall & Cress- 
well's Reports, 541, 545; Edelstein v. Vick, 11 Hare, 86, 87; Morgan 
V. McAdam, 36 Law J. Ch. 229, 231. 

Another conclusion to which I am unable to assent is that, in the 
absence of the rule in the Singer Case and in the absence of the 
Brown patent, the bufï color could not constitute a valid trade-mark, 
because it sélection was not arbitrary and for that purpose, and be- 
cause that color had been used with anklets upon white bodies. It is 
not the bufï color that constitutes a trade-mark hère, but the buff- 
colored strips in the definite form of narrovv parallelograms inserted 
in the sides of drawers whose bodies are composed of materials of a 
white or other contrasting color. Mère color of any kind may not con- 
stitute a trade-mark. But in my opinion colored parts of garments 
or of other articles of definite spécifie forms in contrast with parts 
colored otherwise may constitute perfect trade-marks. "A trade-mark 
is always something indicative of origin or ownership by adoption and 
repute, and is something différent from the article itself." Fairbanks 
v. Jacobus, 14 Blatchf. 337, 339, Fed. Cas. No. 4,608. The bufif color 
of the strips in the spécifie form of a parallelogram was not an essen- 
tial part of the drawers. They would hâve been equally flexible and 
useful if the strips had been of any other color. Scriven and Stranahan 
testifi.ed, the court below found, and the entire évidence bas led my 
mmd to the same conclusion, that Scriven arbitrarily selected the buff 
color of the strips in this case for the sole purpose of marking bis 
manufacture when he commenced it, and that his goods became known 
by that mark long before the défendant commenced to use it. The 
fact that buff-colored anklets were used with white bodies does not 
seem to me to afifect the right of the complainant hère. Plis trade- 
mark is not the bufl: color of one indefinite part attached to a white 
body ; it is the bufif color of the strips in the spécifie form of a paral- 
lelogram located along the sides of the legs of the drawers whose 
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bodies are made of matèrial of a white or other color. And, because 
the buff cblor of thèse strips is in no way matèrial to give the drawers 
ail the elasticity and other bénéficiai characteristics sought and secured 
by the complainant, because the strips which Scriven caused to be buff 
in color were definite and spécifie in form and location in garments 
whose bodies were of a contrasting color, because the évidence con- 
vinces me that this buff color was selected and applied to thèse strips 
of spécifie form and location by Scriven to distinguish his make of thèse 
drawers from those of ail others, and because it had produced that 
resuit long bêfore the défendant commenced to use it, it appears to me 
that it constitutéd a valid trade-mark, and that the decree which en- 
joined the défendants from using it was right. 

The question whether or not the term "elastic seam" was so descrip- 
tive of the complâinant's drawers as to disqualify it for a trade-mark 
is not whether it described them when the défendants applied it to 
their manufactures subséquent to 1898, nor is it whether it so de- 
scribes them riow. The test of disqualification is, did it so clearly 
describe them, their qualifies and characteristics, about 1885, when 
Scriven first adopted it, that men of ordinary expérience in the trade 
would at that time hâve conceived the Scriven drawers upon hearing 
the term for the first time? Wellcome v. Thompson & Capper, 1 h- 
R. Ch. Div. 1904, pages 736, 743, 749, 750, 754; Keasbey v. Chemical' 
Works, 142 N. Y. 467, 471, 474, 475, 476, 37 N. E. 476, 40 Am. St. 
Rep. 623. The proof is uncontradicted that no drawers with flexible 
strips inserted in them had ever been made before. The only elastic 
seam known at' that time was one made by sewing machines by sew- 
ing materials together in a zigzag instead of in a straight line, and the 
term "elastic seam" drawers could not hâve conveyed to the minds of 
meh the idea of jean drawers with flexible strips of knit matèrial in- 
serted in the sides of the legs before Scriven taught them by his ap- 
plication of the term to the drawers and his advertisement of them that 
this was the meaning which he gave to it. Words which are merely 
suggestive of the qualifies', ingrédients, or characteristics of the arti- 
cles to which they are applied, but which do not so accurately describe 
them that men of ordinary intelligence would hâve recognized them 
upon seeing or hearing the words when first applied, constitute valid 
trade-marks. Such'terms are "elastic" applied to bookcases (Globe- 
Wernicke Co. v. Brown [C. C] 121 Fed. 185, 186) ; "Tabloid" (Well- 
come V. Thompson & Capper, 1 L. R. Ch. Div. 1904, pp. 736, 744) ;. 
"Bromo-Caffeine" (Keasbey v. Brooklyn-- Chemical Works, 142 N. Y. 
467, 471, 474, 475, 476, 37 N. E. 476, 40 Am. St. Rep. 623) ; "Cotto- 
lene" (N. K. Fairbânk Co. v. Central Lard Co. [C. C] 64 Fed. 133, 
134); "Co'coaine" (Burnett V Phalon, 9 Bosw. [N.Y.] 192); "Maizena'^ 
(Mfg. Co. V. Eudeling [C. C] 22 Fed. 823); "Valvoline" (Léonard v. 
Lubricator [C. C] 38 Fed. 932); "Bromidia" (Battle v. Finlay [C. 
C] 45 Fed. 796); "German Sweet Chocolaté" (Walter Baker & Co. 
v. Baker [C. C] 77 Fed. 181, 187, 188) ; "Anti-Washboard" (O'Rourke 
V. Central City Soap Co. [C. C] 26 Fed. 576, 578); "No-To-Bac" 
(Steriing Remedy Co. v. Eurêka Chemical & Mfg. Cp., 80 Fed. 105, 
25 C. C. A. 314) ; "Swan Down," applied to a complexion powder 
(Tetlow v. Tappan [C. C] 85 Fed. 774) ;■ "Silicon" and "Ëlectro- 
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Silicon," applied to an article one of whose comportent parts was "Sili- 
con" (Electro-Silicort Co. v. Hazard, 29 Hun [N. Y.] 369) ; "Celery 
Compound" (Wells & Richardson Co. v. Siegel, Cooper & Co. [C. C] 
106 Fed. 77); "Cream" (Price Baking Powder Co. v. Fyfe [C. C] 
45 Fed. 799); "Lightning," applied to hay-knives (Hiram Holt Co. 
V. Wadsworth [C. C] 41 Fed. 34); "Maryland Club," applied to 
whisky (Cahn v. Gottschalk, 14 Daly, 543, 2 N. Y. Supp. 13) ; "Cough 
Cherries" (Stoughton v. Woodard [C C] 39 Fed. 902); "Sliced 
Animais," "Sliced Birds," "Sliced Objects," applied to dissected puz- 
zle pictures (Selchow v. Baker, 93 N. Y. 59, 45 Am. Rep. 169) ; "Sa- 
ponifier" (Pennsylvania Sait Mfg. Co. v. Myers [C. C] 79 Fed. 87); 
"Insurance Oil" (Ins. Oil Tank Co. v. Scott, 33 La. Ann. 946, 39 Am. 
Rep. 286) ; "Congress Water" and "Congress Spring" (Congress & 
Empire Spring Co. v. High Rock Congress Spring Co., 45 N. Y. 291, 
6 Am. Rep. 82); "Magnétic Balm," applied to a medicine (Smith v. 
Sixbury, 25 Hun [N. Y.] 233), and such a term, in my opinion, was 
"elastic seam" when applied to the drawers which the complainant 
made and sold under that name. As this term seems to me to consti- 
tute a valid trade-mark and the défendants are using it to sell goods- 
of their manufacture, I agrée with the court below that the complain- 
ant was entitled to an injunction to restrain them from so doing, both 
upon that ground and also because in my opinion the défendants were 
guilty of unfair compétition by their use of the bufï-colored strips and 
the term "elastic seam" to sell the goods which they make as those 
made by the complainant, and this upon the authority of Thompson v. 
Montgomery, 41 Ch. Div. 35, 38, 47, 51; Montgomery v Thompson, 
Appeal Cas. 317, 320 ; Lee v. Haley, 5 Ch. App. 155, 161 ; Wother- 
spoon V. Currie, L. R. 5 H. L. 508, 522, 523 ; Brewery Co. v. Powell 
<1897).App. Cas. 710, 716; American Waltham Watch Co. v. U. S. 
Watch Co., 173 Mass. 85, 53 N. E 141, 43 L. R. A. 826, 73 Am. St. 
Rep 263; Flour Mills Co. v. Eagle, 86 Fed. 608, 638, 30 C. C. A. 
386,, 406, 41 L. R. A. 163 ; American Brewing Co. v. St. Louis Brew- 
ing Co., 47 Mo. App. 14, 30 ; Cady v. Schultz, 19 R. I. 193, 33 Atl. 
915, 29 L. R. A. 524, 61 Am. St. Rep. 763; Newman v. Alvord, 
49 Barb. (N. Y.) 588; McLean v. Fleming, 96 U. S. 345, at pages 254, 
355, 34 L. Ed. 828 ; Elgin Nat. Watch Co. v. Illinois Watch Case Co., 
179 U. S. 665, 674, 21 Sup. Ct. 270, 45 L. Ed. 365 ; Reddaway v. 
Banham (1896) App. Cas. 199, 204, 211, 216 ; Buzby v. Davis, 80 C. 
C. A. 163, 165, 166, 150 Fed. 375, 377, 378; Shaver v. Heller & Merz 
■Co., 48 C. C. A. 48, 59, 108 Fed. 831, 833, 65 L. R. A. 878. 
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No. 2,826. 

Tbàde-MaekS and Tbade-Names (§ 81*)— Unfaib Compétition— Gbounds of 
Action. 

ïo entitle a party to an Injunction against unfair compétition, it 
must appear tliat défendant at tlie time of filing tlie bill is doing, or 
threatening to do, tliat wliicli oonstitutes, or will constitute, an invasion of 

•For other cases see same topio & S numeek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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complalnant's rlghts ; and where the défendant more than two years 
before the commencement of the suit on notice from complalnant of Its 
claim ceased the acts complalned of, and thereafter committed no act of 
unfalr compétition, complalnant is not entltled to either an Injunctlon 
or an accountlng. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 91 ; Dec. Dig. § 81.» 

Unfalr compétition, see notes to Scheuer v. Muller, 20 C. 0. A. 165; 
Lare v. Harper & Bros., 30 C. CX A. 376.] 

Sanbom, Circuit Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

Samuel S. Watson and George W. Winstead (Walter B. Raymond, 
on the brief), for appellant. 

Arthur v. Briesen (George W. Case, Jr., on the brief), for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
W. H. MUNGER, District Judge. 

W. H. MUNGER, District Judge. This case is one similar to those 
uf Rice-Stix Dry Goods Co., and Premium Mfg. Co. v. J. A. Scriven 
Co. (just decided) 165 Fed. 639. The questions as to the right of com- 
plainant to the exclusive use of the elastic bufï-colored strip or inser- 
tion and trade-mark to the words "elastic seam," were disposed of in 
those cases and govern as to those questions this case. 

The only thing to be considered now is, does the eviderxe show 
thèse défendants to hâve been guilty of unfair trade? The évidence 
shows that prior to the year 1903 défendant used cartons and markings 
which were probably in simulation of complainant's, but since that 
date the cartons and markings hâve been entirely dissimilar. In Jan- 
uary, 1903, Messrs. Bakewell & Cornwall, counsel for complalnant, 
wrote défendants, calling their attention to the fact that they were vio- 
lating complainant's rights in the use of the bufï-colored strip, the 
words "elastic seam," and simulating their markings. The président 
of défendant company immediately called upon Messrs. Bakewell & 
Cornwall, said they would discontinue those markings, and showed 
complalnant the boxes and markings which they had arranged to use 
in the future, and since that date the boxes used by défendant, instead 
of being white, are of a dark color, the markings being entirely dissim- 
ilar and disclosing the true maker or manufacturer. Défendants' 
drawers are stamped in red with the monogram "F. Me K." and the 
words "Own Make." Since January, 1903, complalnant made no fur- 
ther objection to the markings and boxes of défendant. The only com- 
plaint made by complalnant since that date was of the use of the buff- 
colored strip and the words "elastic seam," or words of such import. 
Ail the advertisements of défendants pffered in évidence plainly show 
that their drawers are not of complainant's manufacture, except one 
advertisement of date November, 1900, one of March, 1901, and one 
of September, 1903. Since those dates ail advertisements hâve clearly 
indicated the true maker and manufacturer. 

April 3, 1905, a few days before this action was commenced, in re- 

•For other ca£es see same topic & § ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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sponse to a notice from complainant that it liad obtained an injunction 
against parties in the United States Court for the District of South 
Carolina, enjoining theni from the use of the buff-coiored strip, de- 
fendant wrote complainant that they would thereafter discontinue the 
use of the buff-coIored strip. They tried for a time to use Egyptian 
cotton bleached white, but finding that the_bleaching destroyed in part 
its elasticity they returned to the use of the natural buff color. How- 
ever, as complainant is not entitled to the exclusive use of such buff- 
colored strip, they cannot complain on this account. As ail markings 
of défendant in simulation of complainant, and ail acts by défendant 
indicating that its goods were those of complainant's manufacture, 
ceased in January, 1903, more than two years before the bringing of 
this action, we do not think complainant novv entitled to the relief ask- 
ed. To entitle a party to an injunction, it must appear that défendant, 
at the time of filing the bill, is doing, or threatening to do, that which 
constitutes, or will constitute, an invasion of complainant's rights. 
Such does not appear to be the case hère. For the same reasons, com- 
plainant is not entitled to an accounting. Worcester Brewing Corp. 
V. Rueter & Co., 157 Fed. 217, 84 C. C. A. 665. 

The decree of the Circuit Court is therefore reversed, vvith direc- 
tions to dismiss the bill. 

SANBORN, Circuit Judge (dissenting). I am unable to concur in 
the opinion and judgment in this case for the reasons stated in my dis- 
senting opinion in Rice-Stix Dry Goods Company v. J. A. Scriven 
Company and Premium Manufacturing Company v. J. A. Scriven 
Company (which is handed down herewith) 165 Fed. 639. 



SPRING VALLEY WATER CO. v. CIÏY AND COUNTY OF SAN FRAN- 
CISCO et al. 

(Circuit Court, N. D. Califoruia. June 29, 1904.) 

No. 13,598. 

1. Courts (§ 282*) — Fedebal Courts— Jcbisdiction—Constitutional Ques- 

tions— Reasonableness OF Wateb Rates. 

Whetlier rates to be cliHrged by a water company, flxecl by a municipal 
ordinance uncler constitutional or statutory autliority, are reasonable or 
unreasonable, is a judicial question, and tlie company lias the right to 
in^'olce tlie jurisdiction of a fédéral court to détermine whetlier such rates 
are such as to deprive It of its property without due process of law. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. § 2S2.* 
Jurisdiction of cases involving fédéral question, see notes to Bailey v. 
Mosher, 11 C. G. A. 308 ; Montana Ore-Purchasing Co. v. Boston & M. Con- 
sol. Copper & Mining Co., 35 C. C. A. 7.] 

2. Injunction (§ 136*)— Peeliminaby Injunction- Grounds— Okdinance Es- 

TABLISHIHO RaTES. 

A prellminary in.iunction granted enjoining the enforceinent of an ordi- 
nance passed by the board of supervisors of the city and county of San 
Francisco flxing the rates to be eharged by a water company on a show- 
ing from which it appeared that under such rates the company could not 

•For other cases see fsame topic & § numeek In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
165 F.— 42 
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. niake a net income equaLto 5 per cei\ti on the value of the proi;::';., ^ , - 
ployed in the service. . i - 

[Ed. Note.— For other cases, see Injunction, Dec. Ï3ig. | 1S!6.*] 

In Equity. On motion for preliminary injunction. 

M, B. Kellogg and Francis J. Heney, for complainant. 

Percy J. lyong and John S. Partridge, for défendants. 

GILBERT, Circuit Judge. An application for a tërnporary restrain- 
ing order is made upon the bill of the Spring Valley Water Company, 
the answer bf the city and county of San Francisco and the board of 
supervisorsthereof, and the affidavits submitted on behalf of the re- 
spective parties. 

The substantial averments' of the bill are the following : That on 
March 7, 1904, the board of superyisors of said city and county 
passed an ordinance fixing the rates to be collected by the complain- 
ant for water furnished to the city and inhabitants thereof for the 
iîscal year beginning July 1, 1904, and ending Junê 30, 1905, whereby 
they reduced the rates which liad been fixed under their ordinance 
of March, 1903, to be in efïect and in force for the fiscal year be- 
ginning July 1, 1902, and which had continued in force during the 
ensuing year. That the amount of such réduction was 7 per cent., 
except in respect to the hydrant rate, which rate they reduced 50 per 
cent., thereby reducing the monthly revenue derivable from hydrant 
service from $2 per month to $1 per month. The bill then sets forth 
in détail the 'properties which hâve been açquired by the complainant 
and which are used in supplying water, and the value thereof, al- 
leging that the total value thereof at the présent date îs $50,000,000; 
that the complainant is the successor of the Spring Valley Water- 
works, the corporation which had constructed and operated the plant 
up to September, 1903 ; that in acquiring the said properties the com- 
plainant assumed and covenanted to pay ail the bond issues which had 
been executed and put upon the market by its predecessor, also to is- 
sue stock to thfe stockholders thereof ; that the amount of issued cap- 
ital stock of its predecessor is $14,000,000, par value ; that the par 
value of the stock issued by the complainant is $28,000,000 ; that the 
money invested in the complainant's plant, represented by stock and 
bonds, is $28,000,000 or $29,000,000, actual money. The bill then sets 
forth the dividends that had been declared upon the stock of the old 
Company from the time of its inception in 1859 down to the end of 
the year 1902, and allèges that large amounts of thèse dividends 
which should hâve been declared were left by the stockholders of that 
Company for investment in its property, and that, allowing for thèse 
accumulations, and deducting from the dividends those actually de- 
clared and paid with interest upon them, the balance of the cost of 
the Works of the complainant, according to its books, is a little more 
than $38,000,000; that the old Company paid in the year 1875 div- 
idends of 9 per cent, per annum upon its stock, during which year the 
current rates of interest in San Francisco upon good mortgage se- 
curities was 9 per cent. ; that from that year down to the commence- 

•For other cases see same topic & § numebb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ment of the year 1879 the dividends remained practically the same; 
that in 1879 the dividend became 8 per cent., but the current rate of 
interest remained at 9 per cent.; that from 1879 to 1883 dividends 
continued to be 8 per cent., except that in the latter year the dividend 
was 2% per cent. ; that in 1884 it was 4% per cent. ; that for the four 
years following it was 6 per cent., during ail of which times the cur- 
rent rates of interest were 7 per cent. ; that in 1889 the dividend de- 
clared was 31/2 per cent; that in the years 1891, 1893, 1893, 1894, 
and 1895, a dividend of 6 per cent, was paid, and the current rate of 
interest was 7 per cent. ; that in 1896 a dividend of 51/2 per cent, 
was paid, and in 1897 a dividend of 6 per cent., during both of which 
years the current rate of interest was 7 per cent; that in 1899 the 
dividend was 5% per cent,; that in 1900 it was 514 per cent.; in, 
1901, 3.78 per cent.; and in 1902, ^.2 per cent.; that in 1903, the 
enforcement of the ordinance passed in that year having been en- 
joined by this court, leaving the rates established under the ordinance 
of 1902 in force, the dividend was 4.6 per cent., during which time 
the ratio of interest on first-class mortgage securities was 6 per 
cent. ; that the effect of the réduction of the rates so fixed by ordi- 
nance during the year last mentioned was to reduce the value of the 
shares of thé complainant from $103 in 1899, the highest figure it 
reached, to less than $70 at the présent time ; that, according to the 
best information and belief of the complainant, its reasonable and 
necessary operating expenses for the coming fiscal year will be $560,- 
000 ; that in estimating the revenue to which the complainant is en- 
titled the board of supervisors fixed no sum whatever for operating 
expenses ; that it allowed for taxation only the sum of $345,000 ; 
that according to the best information available and the belief of 
the complainant the taxes for the coming year will amount to $449,- 
000 ; that for the past fiscal year the complainant's property was as- 
sessed for, and it paid taxes in the sum of , $325,278.21 ; that since 
the date of that assessment it has invested in permanent improve- 
ments of its property $680,700 ; that the assessor appeared before 
the board of supervisors while they were discussing the rates to be 
fixed by the ordinance of March 7, 1904, and stated that he pro- 
posed to raise the assessment against the complainant in the city and 
county of San Francisco by the sum of $3,822,000; that a large 
portion of the complainant's property is located in other counties in 
which it is also subject to taxation; that the par value of the capital 
stock of the complainant is $28,000,000, divided into 280,000 shares 
of $100 each, and that it is owned by 1,800 stockholders ; that the 
complainant has in opération in the city of San Francisco 4,053 hy- 
drants; that in April, 1903, the complainant's predecessor, the Spring 
Valley Waterworks, brought a suit in equity against the city and 
county of San Francisco and the then board of supervisors to en- 
join and to set aside as void, unreasonable, and confiscatory the ordi- 
nance passed by the board of supervisors on March 9, 1903, and that 
upon an order to show cause and a hearing thereon had this court 
did enjoin, pendente lite, thè enforcement of said ordinance, and that 
said injunction still remains in force, and said action has not yet been 
determined, but is still pending ; that for the purposes of said hearing 
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the court considered the value of the said compkinant's property 
therein to be $26,753,500, and that it was entitled to receive at least 
5 per cent, on the value of its property as a net compensation, and 
that the said ordinance would not produce more than 4.40 per cent, 
of such value; that, since the time of said hearing, $680,767.01 has 
been expended in permanent improvement upon the viraterworks of 
the complainant, and there has been no diminution in the actual value 
of said properties, but on the other hand there has been an increase 
in their actual value ; that there has been no diminution in the ordinary 
and usual rates of interest or in the value of such services since said 
hearing in said former, suit; that according to complainant's best 
information and belief there will be no material increase in its income 
in the fiscal year beginning July 1, 1904; that under the ordinance 
adopted March 7, 1904, the divklends which complainant will be able 
to pay to stockholders for the fiscal year beginning July 1, 1904, will 
not exceed 3 per cent. ; that ^he interest on the bonded indebtedness 
of the complainant which it will be required to pay during the fiscal 
year beginning July 1, 1904, will amount to $716,000. 

The défendants in their answer make déniais of many of the al- 
légations of the bill concerning the cost and value of certain specified 
items of the complainant's property, and deny that the total value 
thereof is greater than from $20,000,000 to $24,000,000. They deny 
that the interest on the bonded indebtedness will be $715,000, or that 
the operating expenses of the complainant will be $560,000, or any 
more than $400,000, and they deny that the taxes which the complain- 
ant will be required to pay during the fiscal year beginning July '1, 
1904, will be more than $340,000. The answer allèges that the board 
of supervisors of said city and county fixed the rates embodied in 
the ordinance of March 7, 1904, after full, fair, and just inquiry of 
the question of reasonable compensation to the complainant for sup- 
plying water to the city and county of San Francisco and its inhab- 
itants, and conducted a public, open, free, full, and fair investigation 
of said questions, and gave to the complainant full opportunity to 
présent évidence, to produce witnesses, and to cross-examine the 
witnesses produced before the board ; that in fixing the rate, as it 
was fixed by the said ordinance, the board followed minutely and 
conscientiously the provisions of the laws of the state of Calif ornia 
and of the charter of said city and county. 

On behalf of the complainant, Pelham W. Ames, the secretary of 
the complainant, made affîdavit that by the books of the complainant 
it is shown that the total cost of the tangible assets of complainant 
on January 1, 1904, was the sum of $38,799,040.01; that for the 
fiscal year 1903-04 its taxes were $335,278.21 ; that tlie assessor for 
said city and county has notified the board of supervisors that for the 
fiscal year 1904-05 for said city and county he will increase the as- 
sessment of the complainant's property by the sum of $3,822,000 
over and above the assessment for the preceding fiscal year ; that since 
the assessment of the preceding year the sum of $680,767.01 in in- 
vestmçnts has been made to the complainant's properties; that at the 
rates of the previous fiscal year the complainant's taxes for 1904-05 
will be $449,000, but that, upon information and belief, the rate of 
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taxation in said city and county will be raised from $1.076, the rate 
of 1903-04, to $1.20 for the ensuing year, which will make the com- 
plainant's total taxes $467,000 for 1904-05 ; that the total operating 
expenses of the Company for the year ending July 1, 1904, will be 
$560,000. 

The complainant then introduced afSdavits of bankers and brokers 
familiar with the income yielded by investments of large amounts of 
capital in San Francisco, stating that the customary net income from 
investments in corporations judiciously managed is 6 or 7 per cent., 
and that capital could not be obtained for investment in quasi public 
or public utility corporations at a lower rate than that, and some of 
the alBants placed the rate at from 7 to 10 per cent. 

The affidavit of Geo. E. Booker, chief clerk of the complainant 
and for 30 years in its employment, states that on March 7, 1904, 
the total number of ratepayers for water in the city and county of 
San Francisco was 48,224, and that they paid for water furnished to 
50,534 dwelling houses and 23,028 places of business; that, of said 
50,534 dwelling houses, more than 50 per cent, of the ratepayers are 
tenants who move frequently anc hâve no property over and above 
the exemptions to which they are entitled by law, and that the power 
of the complainant to shut ofï the supply of water from the prem- 
ises occupied by them constitutes its sole protection for the collec- 
tion of its rates for water furnished; that the différence between the 
amount the complainant would receive from said ratepayers under the 
old rates and the amount it would receive for the rates fîxed for the 
fiscal year beginning July 1, 1904, would be absolutely lost to the 
complainant, and could never be collected if the ordinance of March 
7, 1904, should ultimately be declared void by the judgment of the 
court; that as to the remainder of the ratepayers the complainant, 
in order to recover such différence, would be compelled to bring many 
suits for small amounts, and in the majority of such cases- the attor- 
neys' fées would more than exceed the amounts to be recovered ; that 
in the judgment of the affiant, if the new ordinance should be ultimate- 
ly declared void in this suit, more than one-half of the total amount 
of the différence between the sums collectible under the old rates 
and those collectible under the new would be absolutely lost to the 
complainant unless the enforcement of the new rate is enjoined pend- 
ing this suit. He further deposed that upon careful computation he 
estimated that the gross income under the ordinance of March 7, 
1904, for the fiscal year begining July 1, 1904, would be $1,976,250, 
and that after deducting $560,000, the operating expenses, and $449,- 
000, the estimated taxes, the remainder or net income would be $967,- 
250, which sum is 5 per cent, only on $19,345,000, and that upon a 
valuation of $26,752,500, as valued by this court in June, 1903, in 
the former suit, with cash expenditures and additions since amounting 
to $680,767, or a total capital of $27,433,267, the net income would 
be less than 3.53 per cent., and that upon a capital of $29,000,000 the 
net income would be less than 3.33 per cent ; and the afïiant proceeded 
to show that the sum of $18,000 should be added to the estimate of 
taxes on account of the increased rate of taxation above alluded to. 

H. Schussler, for more than 37 years the chief engineer of the 
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complainaiit, in his affidavit stated in détail the values of the varions 
items of the complainant's property, estimated the total valuation of 
the same at $53,047,600, and the value of its established business and 
its franchises at $6,000,000. He deposed that $560,000 is a conserv- 
ative estimate of the complainant's operating expenses for the fiscal 
year 1904-05, setting forth an itemized list thereof. 

The défendants offered the affidavit of Chas. W. Fay, the clerk of 
the board of supervisors, to show the sessions and the proceedings 
of the board, and the évidence considered by it in fixing the rates 
established by the ordinance which is complained of. It is unneces- 
sary to refer to it in détail. It is sufficient to say that it appears 
therefrom that the board took pains to obtain ail the information avail- 
able to it, and gave frCe opportunity to the complainant to présent 
its évidence and to examine the witnesses on whose évidence the board 
acted. Nothing is disclosed in thèse proceedings, nor is anything 
shown in évidence on this hearing, which tends to indicate that the 
board acted otherwise thah in good faith and with an honest purpose 
to arrive at a fair valuation of the complainant's property, and to fîx 
a reasonable rate of compensation for its water and service. It ap- 
pears from the affidavit of Mr. Fay that among other papers placed 
before the board, and upon which it acted, was an unverified report 
made by C. E. Grunsky, then city engineer of San Francisco, in 
which he estimated the value of the complainant's properties at $24,- 
673,213, in addition to which he added $1,500,000 for what he desig- 
nated as "going business," but in which he made no valuation of the 
complainant's franchise. 

The défendants offered also the affidavit of A. Wenzelburger, a 
public accountant, who for five months past had been engaged in ex- 
perting and examining the books of the complainant, which shows 
that he found the total of tangible properties of the complainant, as 
shown by'its trial balance on December 31, 1903, to be $25,558,100.08, 
and that he found certain items charged to operating expenses which 
in reality went into part of the permanent improvements of said Com- 
pany; that the amount so erroneously charged to operating expenses 
he found for three consécutive years to be $217,337.87, and that there 
were other items so charged to operating expenses for the last three 
years, which items should hâve no place in operating expenses, amount- 
ing in ail to $236,759.66 ; that the trial balance for one year shows 
a large sum charged to new construction account, but that nothing 
has been deducted from new construction account for dépréciation, 
and that no sum is charged for dépréciation, with the exception of the 
stable equipment account, which in 1904 amounted to $799,066. 

The affidavit of J. H. Dockweiler, a civil engineer, states that the 
affiant for four months last part had been engaged in examining the 
properties of the complainant ; that he finds that certain of its prop- 
erties are not in use for supplying water to the city and county of ' 
San Francisco, and that the cost of such properties which are not in 
use is placed in the statement of the complainant at the sum of $1,873,- 
717.77; that he has examined and prepared a map of the lands and 
properties of the complainant in the counties of Calaveras, Alameda, 
and Santa Clara, amounting in ail to 7,392 acres, no portion of which 
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is in use for the storage and impounding of water nor for réservoirs, 
dams, or conduits or for any works employed for storing water for 
the inhabitants of the city and county of San Francisco; that the 
average cost per acre of the land on which are situated the complain- 
ant's infiltration galleries was the sum of $78.73 per acre; that the 
average cost per acre of the complainant's lands in the Sunol Valley 
did not exceed $40 per acre; and that the average cost of the land 
on which the Pleasanton Wells are situated was $339.63 per acre. 

An affidavit was produced showing that Mr. Ames, secretary of the 
complainant, testified before the supervisors that the rate of interest 
on the first-mortgage bonds of the complainant, being the amount of 
$4,975,000, was 6 per cent, per annum, and that the interest upon the 
remainder of the complainant's bonds was 4 per cent. 

The affidavit of A. J. Rich, a dealer in real estate, stated that the 
average rate of income upon large investments in real estate invest- 
ments of the sum of $1,000,000 or over in said city and county is 
from 4 to 4% per cent, per annum att the présent time. 

A. H. Wenzelburger further stated by affidavit that upon an ex- 
amination of the books of the complainant he found the bond and 
stock issue of the Spring Valley Waterworks, the predecessor of the 
complainant, to be, bonds, $13,975.000, stock issue, $14,000,000, mak- 
ing a total of $27,975,000, for which the company received in cash and 
property only $23,132,443.15 ; that, of the différence between said 
totals, $3,956,479 represented capital stock authorized, but not issued 
or paid in. 

The défendants by their answer deny the power of the court to 
interfère with the enforcement of an ordinance made under légis- 
lative authprity, and challenge the jurisdiction of the court to enter- 
tain the bill. The jurisdiction is invoked on the ground that the rates 
established by the ordinance so far unjustly deprive the complainant 
of its property and of the use thereof as to be répugnant to the clause 
of the fourteenth amendment, which forbids any state to deny any 
person within its jurisdiction the equal protection of the law, and to 
deprive the complainant of its property without due process of law. 
There can be no doubt of the jurisdiction of the court, upon the case 
which is stated in the bill. While the board of supervisors hâve the 
unquestioned right to regulate the charges to be made by the com- 
plainant for its water, the régulation must be reasonable and not con- 
fiscatory, and it is well settled that the question of the reasonableness 
or unreasonableness of the régulation is one for judicial détermina- 
tion. In Regan v. Farmers' Loan & Trust Company, 154 U. S. 397. 
14 Sup. Ct. 1047, 38 L. Ed. 1014, the court, referring to the limit of 
judicial inquiry and the jurisdiction of the courts in such cases, said; 

"There can be no doubt of their power and duty to inquire whether a body 
•of rates prescribed by a Législature or a commission is unjust and unreasoii- 
able, and such as to woric a practical destruction to rlghts of property; if 
found so to be, to restrain Its opération." 

And the court (page 399 of 154 U. S., page 1053 of 14 Sup. Ct. [38 
L. Ed. 1014])added: 

"There is nothlng new or strange in thls. It has always been a part of the 
Judicial function to détermine whether the act of one party (whether that 
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party be a single iiidividual, an organized body, or the public as a wlioleV 
opérâtes to dlvest the other of any rlght of person or property. * * * Tiuv 
equal protection of the laws, which by the fourteenth amendment no slate- 
can deny to the indlvidual, forbids législation, in whatever form it may be en- 
acted, by which the property of one indlvidual is, without couipensatlon, wrest- 
ed from him for the beneflt of another or for the public." 

Thèse views were subsequently affirmed in Covington, etc , Turn- 
pike Company v. Sanford, 164 U. S. 578, 17 Sup. Ct. 198, 41 L. Ed. 
560, and in San Diego Land Company v. National City, 174 U. S- 
753, 19 Sup. Ct. 810, 43 L. Ed. 1154, in which Mr. Justice Harlan, 
speaking for the court, said : 

"That it was compétent for the state of California to déclare that tiie use 
of ail water appropriated for sale, rental, or distribution should be a public 
use and subject to public régulation and control, and that it could confer up- 
on the proper municipal corporation power to fix the rates of compensation 
to be collected for the use of water supplled to any city, county, or town, or to 
the inhabitants thereof, Is not disputed, and Is not, as we thlnli, to be doubted. 
It is equally clear that this power could not be exerelsed arbitrarily and with- 
out référence to what was just and reasonable as between the public and 
those who appropriated water and supplied It for gênerai use; for the state 
cannot by any of its agencies, législative, executive, or judicial, wlthhold from 
the owners of private property just compensation for its use. That w-ould be 
a deprivation of property without due process of law." 

See, also, Chicago, Burlington, etc., Railroad v. Chicago, 166 U. 
S. 226, 17 Sup. Ct. 581, 41 E. Ed. 979 ; Smyth v. Ames, 169 U. S. 
524, 18 Sup. Ct. 418, 42 L. Ed. 819 ; and San Diego Eand & Town 
Co. V. Jasper, 189 U. S. 439, 23 Sup. Ct. 571, 47 L. Ed. 892. It is. 
equally well established that the judiciary ought not to interfère with 
the rates established under législative sanction, unless — 

"they are so plainly and palpably unreasonable as to make their euforcement 
équivalent to the taking of property for public use without such compensa- 
tion as under ail the circumstances is just both to the owuer and the public." 
San Diego Land Company v. National City, 174 U. S. 754, 19 Sup. Ct. 804, 43 
L. Ed. 1154. 

In other words, Judicial interférence is permissible only in a case 
where it is clearly shown that the législative régulation of rates is 
such as to deny to the owner just compensation for his property or 
services taken for public use. What is just compensation is well de- 
fined in Virginia & Truckee Railway Company v. Henry, S Nev. 170, 
in which it was said: 

"It is diffieult to Imagine an unjust compensation ; the worli 'just' is used 
evidently -to intenslfy the meaning of the word compensation, to convey the 
Idea that the équivalent to be rendered for property taken shall be high, sub- 
stantiali full, and ample; and no législation can diminlsh by one Jot the rotund 
expression of the Constitution." 

In San Diego Water Co. v. San Diego, 118 Cal. 556, 50 Pac. 633, 
38 L. R. A. 460, 62 Am. St. Rep. 261, Mr. Justice Van Fleet said : 

"The question of what is just compensation in such a case is, we thinlc, in 
ail respects analogous to the question which arises in every case of appropria- 
tion under the power of eminent domain, and it may be reduced to the formula 
that the public must pay the actual value of that which it appropriâtes to thfr 
public use." 
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Chief Justice Beatty, concurring with the majority of the court on 
that brandi of the case, said : 

"In flxing water rates, it is the duty of tlie city conncil to provide for a 
Just and reasonable compensation to the wafer conipany. Anything short of 
that is simple confiscation, and is uot only a violation of consritutional riglits, 
but is an extremely shortsighted policy. lîates ought to lie adjusted to the 
value of the service reudered, and thls means that the water conijianles should 
be allowed to collect annually a gross income sufficient to pay curreut expenses, 
malntain the necessary plant in a state of efficiency, and déclare a dividend 
to stoclîholders equal to at least the lowest current rates of interest, not on 
the par or market value of the stocli, but on tlie actual value of the i)roperty 
necessarily used in providing and distributing the water to consumers." 

The estimâtes of the value of the complainant's property found in 
the affidavits are so widely contradictory that it would be impossible 
in the very brief time which is allotted me for the disposai of the ap- 
plication for the restraining order to arrive at even an approximate 
estimate of its true value. The décision of Judge Morrow on the 
case between the samc parties decided in this court a year ago, Spring 
Valley Waterworks v. City, etc., of San Francisco (C. C.) 124 Fed. 
574, will, in this opinion, be regarded as a controlling précèdent. The 
court in that case estimated the total value of the properties then used 
in supplying water to the city and county of San Francisco at $26,- 
752,500, and reached the conclusion that a just annual compensation 
for the use thereof to be paid by the city and its inhabitants was 5 
per cent, per annum. Taking those figures as a basis, the question 
arises, in what particulars does the présent case differ from the former 
case? Since the date of that décision, the complainant bas added to 
its investments the suni of $680,767 01. On the hearing of the former 
■case, the taxes were shown to be $286,390, and the annual operating 
expenses were found by the court to be $506,000. Assumiiig the es- 
timate of the complainant for its operating expenses and taxes for 
the year beginning July 1, 1904, to be correct — and I see no reason 
now to question its correctness — it will appear that in the présent case 
the property of the complainant invested in the water S3'stem exceeds 
that which was shown to be invested in the former case by $680,- 
767.01 ; that its taxes for the coming year will be in excess of those 
shown on the former hearing by $180,610 ; that its operating ex- 
penses will exceed the operating expenses of that year by $54,000 ; 
and that its income from hydrants will be $48,636 less tlian its income 
from the same source under the ordinance of March, 1903. On the 
face of thèse figures it is apparent at a glance that the net income 
■of the complainant will be less under the new ordinance than the 4.40 
per cent, which the court in the former case adjudged to be less than 
just compensation for the public use of the complainant's property, 
and to be such taking of the property of the complainant for public 
use, in violation of constitutional provisions, as would justify its tem- 
porary injunction. Thèse considérations are controlling of the ques- 
tion whether the injunction should or should not issue in the présent 
case, unless the estimate of the complainant's earnings should be large- 
ly increased by reason of the increase in the population of the city 
and county, and the resiilting increase in the consumption of water. 
In the former case the court considered the probable annual increase 



666 ' 165 FEDERAL RBPORTEH. ' 

ih the tonsumpliôn' of water from the increase in thè population, and 
referred to the estimâtes that vvere submitted upon the hearing, one 
placing such increase in income at $80.,000, another at $86,786, and 
still another at $108,000. This latter estimate the court adopted, and 
added it to the income as estimated by the complainant in arriving at 
the concUision before noted, finding the total income under the régu- 
lation in force before the ordinance of March, 1903, was adopted to be^ 
$2,100,906. In the présent case the complainant estimâtes that its 
gross annual income under the ordinance of March 7, 1904, would be 
$1,976,250. No other estimate has been ofifered, and no évidence has 
been submitted to discrédit that estimate, except that attention was 
directed to the statement of Mr. Ames, presented to the board of 
supervisons at the time of its investigation, showing that for 1903 the 
gross income of the company was $2,075,983.09. But that income, it 
must be remembered, was derived under the rates established in March, 
1902. It is admitted that the ordinance of March, 1904, reduced the 
rates of 1902 7 per cent., except as to hydrants, which are reduced 
50 per cent. If, to the estimate of gross earnings furnished by the 
complainant, there be. added, on account of increase of population, the 
sum of $100,000 or $300,000, it is still clear that upon the figurer 
submitted the net income derivable from the complainant's property 
would, under the new ordinance, be less than 4.40 per cent, per annum. 

It is urged that since the hearing of the former case the défend- 
ants hâve, at great expense, carefully examined, investigated, and 
estimated the values of the properties of the complainant, and hâve 
dembnstrated by the aiifidavits which they hâve presented that large 
portions of such properties are not actually in use in furnishing wa- 
ter to the city and county of San Francisco, and that a state of facts 
is now shown to the court différent from that which was shown on 
the hearing of the former case. Without attempting to pass finally 
upon the new évidence or to prejudge its efïect when it shall be sub- 
mitted on the final hearing, when ail the matters therein involved shall 
be fully investigated upon the examination and cross-examination of 
witnesses, it is sufficient to say that the showing made at the présent 
time is not convincing that the pi'operty so specified is not in use and 
is not necessâry to the conservation of the water supply, the protec- 
tion of its purity, and its delivery to thé city, nor does it convince me 
that the estimate placed by the court upon the value of ail the prop- 
erties in the former case was erroneous or exceeded their actual value. 
The défendants and the inhabitants of the city can suffer but littïe 
in jury in this case from the enforcement of a temporary restraining 
order, since ail the consumera of water will be protected by a bond 
furnished by the comnlainant. On the other hand, if the injunction 
were ref used and it snould be finally determined that the ordinance 
complained of does in fact establish rates which are confiscatory and 
violative of the provisions of the Constitution, it is apparent that the 
complainant would suffer irréparable loss and be subjected to great 
inconvenience by reason of its inability to coUect just rates from a 
considérable portion of the consumers of the water. 

AU the questions involved in this litigation ought to be speedily and 
finally determined. No reason is perceived why ail the évidence bear- 
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ing upon the issues involvecl may not be presented within the time per- 
mitted by the rule of the court, and such will be the order of the 
court. A prehminary injunction will be allowed as prayed for, re- 
straining the défendants pendente lite or until the further order of 
the court from enforcing the ordinance of March 7, 1904, and the 
complainant will be required to give a bond in the sum of $175,000 
to answer for ail damages which the défendants or any person iii- 
jured by reason of the injunction may sustain, if, upon the entry of 
a final decree herein, the said ordinance shall be sustained. 



SPRIKG VALLEY WATER CO. v. CITY AND COUNïY OF SAN 
FRANCISCO et al. 

(Circuit Court, N. T>. California. October 7, lOOS.) 

1. CoNSTiTUTiONAi. Law (§ 277*) — DuE Process of Law— Subjects of Pbo- 

TECTios— "Life, Liberty akd Propebty." 

The terms "life, liberty and property," as used in tlie fourteentli cou- 
stitutional amendment, embrace every right wbieh the law protects ; 
they include not only the right to own and hold, but also to use, property, 
and profits and income are within the protection of the amendment, 
subjeet, however, to the rule that when ijroperty is devoted to a public 
use the owner Is entitled to earn only such income therefrom as is just 
and reasonable as between him and the public. 
[Ed. Note. — For other cases, see Coustitutional Law, Dec. Dig. § 277 * 
For other définitions, sce Words and Phrases, vol. 5, pp. 4156, 41D7.] 

2. CouETS (§ 282*) — United States Coukits— Constitutional Questions— 

Due Pbocess of Law. 

The question whether rates fixed by a municipal body to be charged 
by a water company are just and reasonable, or confiscatory and uu- 
constitutional, is a judlcial one, for the détermination of which the com- 
pany has the right to involie the jurisdiction of a fédéral court. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. § 282.*] 

3. Constitutional Law (§ 47*) — Due Process of Law— Régulation of 

Water Rates. 

Such an action, however, is not one to review the action of the mu- 
nicipal body, and the évidence upon which It aeted, its motives and 
methods of procédure, are immaterial on the question of granting a pre- 
limlnary or permanent injunction to restrain enforcemeut of its rates, 
the only question belng whether or not as a whole they are couliscatory, 
which is to be determined by the court from an independent Investigation 
of the facts. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. § 47.*] 

4. Waters and Waieb Courses (§ 203*) — Water Compakies— Reasonable- 

NESs OF Rates. 

ïhe fact that interest rates generally hâve advanced within a short 
time does not necessarily entitle a water company to earn a higher rate 
of income than before without a corresponding adjustment of the value 
of Its property. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. 
Dig. §§ 292-294; Dec. Dig. § 203.*] 

5. Waters and Water Courses (§ 203*) — Water Companies— Reasonable- 

NESS OE Rates. . 

Rates of charge fixed for a water company which will euaWe it to 
earn an income of 5 per cent, net on the value of its property aftcr ail 

*Por other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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taxes, operatlng expenses, and other legitlmate and proper cliarges are 
deducted from the gross Income are nelther unreasonable iior contiseatory. 
[Ed. Note. — For otàer cases, see Waters and Water Courses, Cent. 
Dig. §§ 202-294 ; Dec. Dig. § 203.*] 

6. Watebs and Wateb Courses (§ 203*) — Water Companies— Reasonable- 
NESS op Rates. 

While in determinlng the reasonable value of the property and plant 
of a water company the estlmated cost of a substitute System may be 
considered, it cannot be a controUing élément. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. 
Dig. §§ 292-204; Dec. Dig. § 203.*] 

7 Watees and Water Courses (§ 203*) — Water Companies— Régulation 
OF Rates— Valuation of Pbopeety— "Propebty." 

The franchise of a water company to collect rates for water Is property, 
and its value, as well as whatever value attaches to Its business as a 
going concern, is to be considered in determinlng the value of its property 
for rate-fixing purposes, but the burden of proving such values rests upon 
the company. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. 
Dig. §§ 292-294; Dec. Dig. § 203.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5693-5728; 
vol. 8, pp. 7768-7770.] 

8. Waters and Water Courses (§ 203*) — Water Companies— Régulation 

OF Rates— Valuation of Propebty. 

In determinlng the value of the property of a water company for 
rate-fixing purposes, only such property as is at the time actually in use 
for supplying the water to which the rates apply, and uecessary for such 
use, is to be talien Into account, and it is to be valued at what it is 
worth for such purpose. 

[Ed. Note.— For other cases, see Waters and Water Courses, Cent. 
Dig. §§ 292-294 ; Dec. Dig. § 203.*] 

9. Waters and Wateb Courses (§ 203*) — Water Companies— Régulation 

or Rates— Valuation op Property. 

In ascertaining the value of the property of a water company for 
rate-fixing purposes, the niarket value of its outstanding stock and 
bonds may properly be considered and given the weight to which it 
appears to be eutitled. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. 
Dig. §§ 292-294; Dec. Dig. § 203.*] 

10. Waters and Water Courses (§ 203*) — Water Companies— Régulation 
OP Rates — Reasokableness of Rates. 

A water company is not entitled to charge to Its current expense 
account for rate-fixing purposes the cost of replacing property destroyed 
through its own fault or négligence. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. 
Dig. §§ 292-294 ; Dec. Dig. § 203.*] 

11. Waters and Wateh Courses (§ 203*) — Wateb Companies— Régulation 
or Rates — Reasonaiîleness of Rates. 

In fixing reasonable and just rates to be charged for water by a water 
company, the dépréciation of its plant from natural causes resulting froin 
use should be taken into account, and the cost of replacement provided 
for out of the gross income. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. 
Dig. §§ 292-294; Dec. Dig. § 203.*] 

12. Injunction (§ 136*) — Peeliminary Injunction— Conditions— Discrétion 
OF Court. 

Uiider the Constitution of California the board of supervisors of the 
City and county of San Francisco is required to annually flx the rates 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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to be charged for water by any water company for the ensuing year. 
Complainant water company, whieh supplied water to the city and its 
inhabitants, brought suit to enjoin the enforcement of the ordinance 
flxing the rates for a certain year, which were slightly hlgher than those 
which had been accepted and charged by the company for a number of 
preceding years, but in the meantime taxes and operating expenses had 
Increased so that its net income had substantially decreased. On the 
showing made it appeared probable that the rates made by the ordinance 
were so low as to be unreasonable and conflscatory under the changed 
conditions. Held, that complainant was not estopped by its acquiescence 
to malntaln the suit, but that the court in the exercise of its discrétion 
would grant a prelinilnary injunction restrainlng the enforcement of the 
ordinance rate only on condition that any amount eoUected In excess of 
that rate be Impounded to abide the final order of the court. 
[Ed. Note. — For other cases, see Injunction, Dec. Dlg. § 136.*] 

In Equity. On motion for preliminary injunction. 

Heller, Powers & Ehrman and Page, McCutchen & Knight, for 
complainant. 

Percy V. Long, City Atty., and Thomas E. Haven and W. H. 
Smith, Jr., Asst. City Attys., for défendants. 

Edward Robeson Taylor, amicus cnrije. 

FARRINGTON, District Judge. Under the provisions of the 
Constitution of the state of CaHfofnia, art. 14, § 1, it is the duty of 
the board of sapervisors of the city and county of San Francisco in 
the month of February of each year to fix the rates or compensation 
to be cohected by any person, company, or corporation for the use 
of water to be suppHed to that city and county and to its inhabitants 
during the year commencing on the Ist day of July thereafter. The 
Constitution déclares that the ordinance by which such rates are so 
established "shall continue in force one year, and no longer * * *_ 
Any person, company, or corporation collecting water-rates * * * 
otherwise than as so established, shall forfeit" its "franchise and 
waterworks * * * to the city and county * * * for the public 
vise." 

The water rates so fixed by municipal ordinance of February, 1902, 
hâve prevailed, and hâve been collected by the Spring Valley Water 
Company, and by its predecessor, the Spring Valley Waterworks, 
from July 1, 1902, until the beginning of the présent suit. Each 
year the board of supervisors has adopted a new ordinance, and in 
each of thèse enactments, except the ordinance of 1908, the rates 
were substantially less than the rates of 1902 ; but, with equal reg- 
ularity, except in 1906, the water company has brought suit against 
the city and county of San Francisco, and the enforcement of each 
ordinance has been stayed by interlocutory injunction issued out of 
this court. Suit was brought in 1902 to restrain the enforcement 
of the municipal enactment of that year on the ground that the rates 
then established were so low as to be practically confiscatory. That 
suit was voluntarily dismissed by the complainant. The suits for 1903, 
1904, 1905, and 1907 are still pending; not one of them has yet been 
decided or submitted to the court for final décision. In the 1903 suit, 

*For other casés see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and again in the suits of 1904 and 1905, the complainant in each bill 
of complaint expressed its willingness to supply the city and county of 
San Francisco and its inhabitants with water at the rates specified in 
the ordinance of 1903, and asked that it might, pending the litiga- 
tion, be permitted to collect the rates fixed by that ordinance, upon 
such provisos as the court miglit think proper. In each case, how- 
ever, the complainant stated that the rates of 1903, were less than the 
reasonable value of the services to be rendered. The rates adopted 
for 1908 are the rates of 1903, with this différence: the ordinance 
for 1908 fixes the compensation for water furnished the city and 
county for fire purposes and flushing sewers at $3.50 per month for 
each hydrant; this is an advance of 50 cents per month per hydrant, 
and, as there are more. than 4,000 hydrants, the rates for 1908 (the 
rates attacked in this suit) are higher in the aggregate, other things 
being equal, by more than $3,000 per month, than the rates of 1903. 

The Spring Valley Water Company now déclares that the rates 
fixed by the ordinance of 1908 are still far toc low to afford a just 
or reasonable recompense for its services and for the use of its prop- 
erty. For this reason complainant allèges the ordinance is répug- 
nant to those provisions of the fédéral Constitution which prohibit 
the taking of property for public use without due process of law, 
and it now demands that each and' ail of the défendants, and ail con- 
sumers of water in San Francisco, be enjoined, pending this litiga- 
tion, from enforcing, or attempting to enforce, this ordinance by suit 
or otherwise, and from attempting in any manner to compel com- 
plainant to furnish water at the rates therein specified. As the pro- 
priety of restraining the défendants is the important question to be 
determined in this proceeding, it would be unprofitable to recite even 
the substance of the voluminous pleadings now on file. For the prés- 
ent purpose the foUowing statement will be sufïàcient: 

Complainant is a California corporation with a capitalization of 
$38,000,000, divided into 380,000 shares, having a par value of $100 
per share. In September, 1903, it acquired its plant from the Spring 
Valley Waterworks, also a California corporation, which at the time 
of the transfer had a capitalization of but $14,000,000, divided into 
140,000 shares, having a par value of $100 each. Complainant's 
capital stock is in the hands of about 1,800 stockholders. Immediate- 
ly prior to the earthquake of April, 1906, the market price of said 
stock was from $37 to $38.50 ; since that time the price bas fallen 
until it now varies from $18 to $24. This dépréciation is alleged to 
be the resuit of hostile législation by successive boards of supervisors. 
The aggregate indebtedness of the company is $17,859,000, on which 
the interest for the présent fiscal year will be $760,000. The Spring 
Valley Company owns about 20,000 acres in its Peninsula System, 
S9,000 acres in the counties of Alameda and Santa Clara, and 3,730 
acres in Lake Merced Ranch. The Peninsula System controls about 
114 square miles of watershed, on which the company has four réser- 
voirs with a joint capacity of 29,300,000,000 gallons ; Crystal Springs, 
the largest of thèse, is about eight miles in length, has a water area of 
about 1,730 acres, and a capacity of 19,000,000,000 gallons. The Ala- 
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meda System controls at présent about 600 sqxiare miles of watershed, 
stretching approximately from Mt. Hamilton on the south to Mt. 
Diablo on the north, and from Sunol on the west to Livermore Pass 
on the east. Alameda Creek and its tributaries bring practically ail 
the drainage of this territory to Sunol. Hère the subsurface flow is 
held by an underground dam built on the bed rock across the canyon ; 
above this dam are 1,S00 acres of gravel bed ; 14,000 feet of cernent 
tunnels collect the water after it has filtered through the gravel, and 
from this source 15,000,000 gallons of water are daily sent to San 
Francisco. Within the city limits the company has nine distributing 
reservoifs, with an aggregate capacity of 87,000,000 gallons; it has 
nine pumping stations, with a combined daily pumping capacity of 
70,000,000 gallons; more than six miles of tunnel; 78 miles of water 
mains, from 23 to 54 inches in diameter; and 410 miles of distributing 
pipes laid in the streets of San Francisco; it is supplying nearly ail 
the people of the city with watêr ; its mains are connected with nearly 
ail the buildings therein, whether public or private, and its customers 
number about 49,000 ; it supplies the city daily about 31,000,000 gal- 
lons of water, annually between eleven and twelve billion gallons, 
and has a présent daily capacity of about 35,000,000 gallons; it has. 
in storage in the neighborhood of 25,000,000,000 gallons of water, or 
two years' supply, with a daily inflow of 15,000,000 gallons from the 
Alameda System. 

It is alleged that complainant's System of waterworks is not only 
ample for the needs of San Francisco with its présent population, but 
with additional clams and aqueducts it will be capable of supplying 
sufficient water for more than 2,000,000 people, and that the value of 
the property is more than $50,000,000, and its actual cost to stock- 
holders more than $53,758,450.72. Défendants deny any value to the 
Spring Valley Water Company property in excess of twenty or twen- 
ty-four million dollars, and any capacity, even with additional dams 
and aqueducts, to supply water to a population much greater than 
San Francisco has at the présent time. 

Complainant allèges it is entitled to hâve its rates so fixed for 
the fiscal year 1908-09 as to afford a sufficient annual revenue to 
pay its operating expenses, estimated at $600,000; its taxes, estimated 
at $375,000 ; an annual sum to make good the dépréciation in its plant, 
estimated at $260,000; an annual sum to make good its losses by reason 
of the earthquake; and, in addition, an annual income of 7 per cent. 
per annum on its property in use for supplying the city and its in- 
habitants with water. The value of said property is claimed to be 
$45,000,000 for property in actual use, and $7,500,000 for property 
purchased for "reasonably immédiate use." Défendants deny that 
complainant should receive, or is entitled to receive, any income in ex- 
cess of that which will be yielded by the présent ordinance; and deny 
that the company is entitled to anything for dépréciation or earthquake 
damages. 

The company contends that the ordinance in question will not yield 
an income of 2 per cent, net, above operating expenses and taxes, on 
the value of its property; that the supervisors hâve undervalued its- 
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property, and the rate of income, 5 per cent., adopted by the board, 
even if it could be realized frora the rates established in the ordinance, 
is wholly inadéquate. This is denied by défendants, who assert that 
the rates fixed in the ordinance will yield an income of more than 5 
per cent, per annum, net, on the fair value of the property actual- 
ly in use; and that 5 per cent, net, after taxes and expenses are 
paid, is just. Complainant allèges that the ordinance of 1908 was 
passed for the purpose of depreciating the value of the property in 
order that défendants might purchase it for less than its actual value; 
that the rates provided in the ordinance are unreasonable, unfair, un- 
just, fraudulent, and confiscatory ; that they were fixed arbitrarily and 
at random, and by mère guesswork, and were not based upon actual 
value of the properties, but upon the mère whim of the board of super- 
visors; that said board never did détermine, or prétend to détermine, 
the value of the property in actual use for supplying water to San 
Francisco; that the rates were fixed by the board witliout regard to 
complainant's rights, or to the supply of water ; witliout considering 
the value of the service, or what would be a reasonable income based 
on the cost or the actual value of the works and properties used and 
owned by the company in furnishing water to San Francisco; without 
regard to complainant's bonded and floating indebtedness, or the an- 
nual interest tnereon, or the actual operating expenses, or taxes, or 
the right of complainant's stockholders to a reasonable or any dividend 
on their stock; without any allowance for dépréciation,, or to provide 
for the replacement of portions of the plant destroyed by extraordi- 
nary casualties ; and without taking into account the value of the 
franchise, or the value of the going and established business. The 
défendants deny ail this, and aver that the rates were fixed upon the 
actual value of the property, and after a fuU, complète, careful, and 
laborious considération of such property, and of each and every part 
thereof, and of each item alleged to bave been disregarded. 

Complainant contends that the board of supervisors, in estimating 
the value of the property, refused to consider or make any allowance 
for the following items, to wit: (1) Complainant's established busi- 
ness and its franchise, which bave a distinct and intrinsic value of 
more than $4,000,000 in excess of the actual value of the tangible prop- 
erty; (2) the présent serviceability of the Alameda System, such serv- 
iceability having been clearly demonstrated by continuons use since 
1902; (3) the supervisors found a value of $880,493 for that portion 
of the plant destroyed by earthquake ; this sum was deducted from the 
estimated gross value of the property, but no allowance was made 
for certain subséquent restorations and replacements, amounting to 
$571,715.13; (4) the value of water rights and other properties not 
in use at the présent time for supplying water, but acquired by the 
Company for "reasonably immédiate use" ; that such water rights 
and properties, cost "many hundreds of thousands of dollars," and 
are now "worth many millions." 

It is also urged in behalf of complainant that the board of super- 
visors, in practically re-enacting the rates of 1903, bas ignored the 
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changes which hâve taken place during the past six years, and bas 
given no considération to increased taxes, operating expenses, and 
capital expenditures since 1902, or to dépréciation. The figures fur- 
nished by the companv show tbat operating expenses in 1903 were 
$454,013.77, in 1907 $607,332.07; taxes in 1903 were $236,828.97, in 
1907 $314,933.07. The gross revenues of 1903 were $1,980,651.73, 
as against $1,907,373.20 in 1907. Thns the taxes and expenses of 
1907 exceeded those of 1902 by $331,322.40, and the gross income of 
1907 was less than that of 190'2 by $73,379.52. It thus appears that 
the net income of 1903 was larger than the net income of 1907 by 
$304,701.93. Thèse figures given by Capt. Payson, président of the 
Spring Valley Water Company, do not agrée with those of Mr. Schuss- 
1er, its chief engineer. According to the tabular statement of income 
and expense given bv the latter, the net income of the company in 1903 
exceeded that of 1907 by but $376,070.84, instead of $304,701.93. The 
estimated taxes and expenses of 1908 will exceed those of 1903 by 
more than $384,000, and the net income, less taxes and operating 
expenses, of 1903 will exceed the net income of 1908, as estimated by 
complainant, by $18,808.98. Since 1903 the company bas sold more 
than $3,000,000 worth of its bonds, and invested the proceeds in addi- 
tional constructions. The dividend paid to the stockholders in 1902 
was 4.3 per cent, on the par value of the capital stock. For more 
than two years the stockholders bave had no dividends; during this 
time they bave paid assessments amounting to $840,000, and for the 
past 71/2 years the stockholders hâve received as net dividends an 
average of 1.95 per cent, per annum. During the wbole of this time 
the company bas been collecting the rates of 1902. It is alleged that 
the structural portion of the plant, such as flumes, gâtes, buildings, 
pipes, réservoirs, ,etc., which decay and depreciate, are worth $13,- 
000,000, and the annual allowance therefor should be more than 
$260,000. Défendants deny that the franchise and élément of going 
business bave any value whatever, or, if they bave value, that it 
should be added to the value of the tangible property for rate-fixing 
purposes ; deny that the permanent serviceability of the Alameda Sys- 
tem bas yet been demonstrated, because no consécutive years of marked 
deficiency in rainfall bave occurred since 1902, showing bow much a 
drought would lower the subsurface water in the Pleasanton artesian 
wells and the Sunol filter beds ; deny that the replacements were neces- 
sary, or that they are being used for the benefit of the city, or that 
they cost $571,715.13, or any such sitm. Défendants claim that com- 
plainant should be allowed only for property actually and physically 
in use, and not for property acquired and being prepared for "rea- 
sonably immédiate use." Défendants also deny that dépréciation is 
a cost or expense incurred by complainant in supplying water to San 
Francisco for the fiscal year 1908-09. 

In order to provide what complainant insists is a just and reason- 

able compensation for the use of its property, it will therefore be nec- 

essary to make rates which will yield a gross annual income of not le.?s 

than $4,910,000 as against $3,395,045, estimated gross income upon 

365 F.— 43 
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which the supervisors based the rates of the ordinance in question. 
Thèse estimâtes more in détail are as follows: 

Rates flxed by the supervisors in tlie ordinance of 1908, designed to provide 
for iucome and expenses: ■ 

5% net Income on $25,000,000, estiniated value of tlae company's 

property $1,250,000 

Operating expenses 600,000 

Taxes 373,000 

Total $2,225,000 

Estimated income of the company for ail service for the year beginning July 
1, 1908, and ending June 30, 1009: 

Income from private consniuers (estimated l)y the company) $1,710,032 

15% increase of business (estimated by the board) 250,505 

Income from shipping (estimated by the company) 122,002 

Income from contracts (estimated by the company) 70,025 

Miscellaneous (estimated bj- the company) 60,481 

Hydrants (estimated by the board) 120,000 

Public buildings (estimated by the board) 20,000 

Public schools (estimated by the board) 15,000 

Parts (estimated by the board) 15,000 

Sprinliling streets (estimated by the board) 6,000 

Total income $2,395,045 

The Spring Valley Water Company claims tliat rates should be 
se fixed as to provide for income, expenses, etc., as follows : 

7% on $45,000,000, the value of company property lu actual use $3,150,000 

7% on $7,500,000, the value of company property purchascd for rea- 

sonably immédiate use 525,000 

Earthquake damages 

Dépréciation 260,000 

Operatiiig expenses 600,000 

Taxes 375,000 

Total $4,910,000 

Complainant iinally allèges that it will suffer irréparable damage un- 
less it is permitted to collect siich rates as will produce a fair, just, and 
reasonable income ; that défendants threaten to enforce said ordinance 
and prevent complainant from collecting any other rates than those 
specified therein; that the rates payable by said city and county of 
San Francisco for water are payable ont of the gênerai fund, and, if 
that fund be exhausted before the company has received just compen- 
sation for the présent year, complainant will be remediless, because 
under the law the debts of one fiscal year cannot be paid out of the 
revenues of any subséquent year, and that $300,000 is less than a rea- 
sonable sum for such water for the présent j^ear. 

Complainant prays the court to. decree: 

(1) That the ordinance is nuU and void. 

(3) That complainant is entitled to hâve rates fixed for the présent 
year so they will in the aggregate atirord a just compensation for the 
services rendered, based on the value of the property used therefor, and 
of property purchased therefor to be used in the "reasonably imme- 
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diate future," that will yield a sufficient annual income to complain- 
ant to pay its operating expansés, taxes, an annual sum for déprécia- 
tion of plant, provide for the replacement of portions of the plant de- 
stro3'ed by extraordinary casualty, and realize in addition the rate of 
7 per cent, per annum upon its property in actual use in so supplying 
said city and county and its inhabitants with vvater, and that such 
value of said property is at least $45,000,000 for property in actual 
use, and $7,500,000 for property purchased for "reasonably immé- 
diate use." 

(3) That the board of supervisors be required to fix water rates 
for said fiscal year which will provide an income sufficient for the 
purposes mentioned in paragraph 2 ; and that the board also be requir- 
ed to afford complainant notice and opportunity to be heard, and to 
allow complainant and others to introduce évidence, "or to decree 
that said board has no jurisdiction in the premises to fix rates." 

(4) "That each and ail of said défendants, and ail consumers of 
water in said city and county, be, pending this litigation and perpetual- 
ly at the conclusion of the litigation, enjoined from enforcing or at- 
tempting to enforce said pretended bill or ordinance pretended to hâve 
been finally passed June 15, 1908, and from bringing or causing to be 
brought any suit or action against the complainant, in law or in equi- 
ty, to enforce said pretended bill or ordinance, or any forfeiture of the 
complainant's franchise, works, or property, or for any other purpose, 
on account of complainant's failure or refusai to conform to the rates 
thereby intended to be prescribed, and from any attempt, directly or 
indirectly, to compel complainant to furnish water at said rates; and 
that upon the filing of this bill of complaint the court or your honors, 
by order duly given and made, upon such provisos as may seem 
équitable, direct the défendants to show cause on a day certain why 
such injunction should not be issued pending this litigation, and that 
in the meantime, upon and from the filing of this bill of complaint un- 
til the détermination of the court or your honors under such order to 
show cause, a like temporary injunction and restraining order be grant- 
ed by the court or your honors." 

(5) That the court by decree détermine what property is in actual 
use for supplying water; the value of such property; the value of the 
franchise and going business; the reasonable net income on such 
value ; the amounts to be allowed for taxes, operating expenses, annual 
dépréciation of plant, and for that portion of the plant destroyed by 
earthquake ; also what is the reasonable value of the services rendered 
by complainant, and the value of property bought for future use, and 
what income should be derived therefrom. 

(6) That défendants be estopped from placing any less value than 
$25,000,000 on complainant's properties as of date June 20, 1889. 

(7) That défendants be restrained pending the suit from reducing 
the gênerai fund of said city and county below a sum which will be 
sufficient to pay complainant reasonable rates for water furnished 
said city and county during the year 1908-09. 

(8) Or that it be decreed that the business of complainant is being 
run without profit, at an enormous loss, and that complainant may sell 
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any or ail of its property, and that it may sell water to consumers 
other than the city and county of San Francisco and its inhabitants. 

The jurisdiction of this court is invoked on the ground that the 
ordinance in question is répugnant to that portion of the fourteenth 
amendment to the Constitution of the United States in which it is 
ordained that no state shall "deprive any person of life, liberty or 
property without due process of law, nor deny to any person within 
its jurisdiction the equal protection of the laws." This prohibition 
rests upon the board of supervisors, and upon every other instru- 
mentality, executive, législative or judicial, by v^^hich or through which 
the povi^er of the state is exercised. Chicago, etc., R. R. Co. v. Chi- 
cago, 166 U. S. 226, 17 Sup. Ct. 581, 41 L. Ed. 979 ; Capital City Cas 
Co. V. Des Moines (C. C.) 72 Fed. 818, 834; Central, etc., Ry. Co. v. 
R. R. Corn. (C. C.) 161 Fed. 925, 965; Cooley, Const. Lim. 198. 

The terms "life, liberty and property" embrace every right which 
the law protects; they include not only the right to own and hold, 
but also the right to use and enjoy property. Profits and income are 
property. The right of contract, the right to fix the terms and condi- 
tions upon which the owner will sell, lease, or otherwise dispose of 
his property, is itself property, and any statute or ordinance which 
limits or curtails thèse rights deprives the party affected of his prop- 
erty. But when a man parts with his property, it is no longer his. 
When he dévotes it to the public use, it ceases to be private property. 
"He, in effect, grants to the public an interest in such use, and must, to 
the extent of that interest, submit to be controUed by the public for 
the common good, as long as he maintains the use. When private 
property is devoted to public use, it is subject to public régulation. If 
the right to regulate exists," the right to establish the reasonable com- 
pensation for services as one of the means of régulation is implied. 
Munn V. Ilhnois, 94 U. S. 113, 24 L. Ed. 77. 

This is the principle which justifies and sustains that section of the 
Constitution of California in which it is made the duty of the board 
of supervisors to regulate water rates. In reply to the claim that the 
power to fix water rates is virtually left in the hands of the water 
consumers because the consumers elect the supervisors, and this is a 
violation of the principle that no man shall be a judge in his own 
cause, the Suprême Court in Spring Valley Waterworks v. Schottler, 
110 U. S. 347, 354, 4 Sup. Ct. 48, 51, 28 L. Ed. 173, held that the 
municipal authorities had the power to regulate the priées at which 
the water company shall supply its consumers ; that the supervisors 
are "bound in morals and in law" to fix reasonable rates, and that 
such régulations do not deprive the company of its property without 
due process of law. 

"What they did was from the beginnlng subject to the power of the bocly 
politlc to require them to conform to such régulations as mlght be established 
by the proper authorities for the common good. They entered upon their 
business and provided tliemselves with the means to carry it on subject to 
this condition. If they did not wish to submit themselves to such Interférence, 
they should not hâve clothed the publie with an interest in their concerus." 
Munn V. Illinois, 94 U. S. 113, 133, 24 L. Ed. 77. 
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In Peik V. Chicago, etc., R. R. Co., 94 U. S. 164, 24 L. Ed. 97, 
décidée! in 1876, it was held that, while the owner is entitled to rea- 
sonable compensation for property in public use, the question a.s to 
what is reasonable is a question for the législative body, and its dé- 
cision binds the courts as well as the people. This doctrine was for 
a tinie unhesitatingly followed and affirmed by state and subordinate 
fédéral courts. It was frequently decided that a person or corporation 
injured by législative détermination as to what is a reasonable rate 
for the use of property afïected with a public interest could not suc- 
cessfully claim that it had been deprived of its property without due 
process of law. Tilley v. Savannah, etc., R. R. Co. (C. C.) 5 Fed. 
641; Spring Valley Waterworks v. Bartlett (C. C.) 16 Fed. 615; 
Atlantic, etc., R. R. Co. v. United States (D. C.) 7G Fed. 186, 196; 
Hockett V. State, 105 Ind. 250, 5 N. E. 178, 55 Am. Rep. 201 ; State 
V. Chicago, etc., Ry. Co., 38 Minn. 281, 297-298; 37 N. W. 782; Well- 
man v. Ry. Co., 83 Mich. 592, 47 N. W. 489. 

In subséquent décisions the rule was announced that judicial inter- 
férence is only permissible "where the schedule of rates established will 
fail to secure to the owners of the property some compensation or in- 
come from their investment. * * * Where the proposed rates will 
give some compensation, however small, to the owners, * * * the 
courts hâve no power to interfère. * * * g^^ where the rates 
prescribed will not pay some compensation to the owners, then it is 
the duty of the courts to interfère, and protect the companies from 
such rates." Chicago, etc., R. R. Co. v. Dey (C. C.) 35 Fed. 866, 878, 
1 L. R. A. 744. 

Thèse authorities lend support to the position taken by défendants 
that, inasmuch as the question of rates has been left to the board of su- 
pervisors, its décision, like the décision of any other judicial tribunal, 
however inferior, upon a question of fact, is conclusive; and unless 
there has been fraud in fixing the rates, or the rates are so palpably 
and grossly unreasonable as to be fraudulent in efïect, the court is 
powerless to set them aside. The only logical déduction from this doc- 
trine was that législative bodies might, under the guise of régulation, 
reduce the net eafnings of public service companies to the minimum, 
and thus, while not taking their physical property, deprive them for 
the most part of that which constitutes its value; that is, of its use, 
its profits, and its earnings. This doctrine later gave way to the prin- 
ciple that, while the Législature has the power to prescribe the charge, 
the reasonableness or unreasonableness of such a charge is a question 
for the courts; and if, in the exercise of their légal discrétion, the 
courts détermine that a charge so fîxed is unreasonable, that déter- 
mination must prevail over any presumption in favor of the législa- 
tive act. 

In Chicago, etc., R. R. Co. v. Minnesota, 134 U. S. 418, 456, ]0 
Sup. Ct. 462, 466, 33 L. Ed. 970, this question was presented to the 
Suprême Court of the United States on a writ of error to review a 
judgment of the Suprême Court of Minnesota. The Minnesota court 
had refused to receive testimony offered by the railroad company as to 
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whether a certain rate fixed by the Railroad and Warehouse Commis- 
sion of that State was reasonable. The refusai was based on the ground 
that the statute of Minnesota expressly déclares that rates fixed by 
the commission, "if it proceeds in the manner pointed out by the act, 
are not simply advisory, nor merely prima facie eqnal and reasonable, 
but final and conclusive as to what are equal and reasonable charges." 
Notwithstanding the fact that previous to fixing the rate the commis- 
sion had investigated the matter, and had listened to a représenta- 
tive of the rail;vay company, the Suprême Court of the United States 
held that the statute was in conflict with the Constitution of the "Unit- 
ed States, because it deprived the company of its right to a judicial 
investigation by due process of law under the terms and with the 
machinery provided for the investigation judicially of the truth of a 
matter in controversy. The court uses the following language: 

"The question of the reasonableness of a rate of charge for transportation 
by a railroad company, Involving as it does the élément of reasonableness 
both as regards the company and as regards the public, is eminently a 
question for judicial investigation, requlring due process of law for Its dé- 
termination. If the Company is deprived of the power of charging reason- 
able rates for the use of its property, and sueh deprivation talies place in 
the absence of an investigation by judicial machinery, it is deprived of the 
lavrful use of its property, and thus, in substance and effect, of the property 
Itself, vylthout due process of law and in violation of the Constitution of the 
United States; and in so far as it Is thus deprived, while other persons are 
permitted to recelve reasonable profits upon thelr invested capital, the com- 
pany is deprived of the equal protection of the laws." 

Thase views hâve been approved and sustained by the later décisions. 
Reagan y. Farmers' Loan & Trust Co., 154 U. S. 363, 397, 399, M 
Sup. et. 1047, 38 L. Ed. 1014; Smyth v. Ames, 169 U. S. 466, 526, 
18 Sup. Ct. 418, 42 L. Ed. 819 ; Louisville & Nashville R. R. Co. v. 
Kentucky, 183 U. S. 503, 510, 23 Sup. Ct. 95, 46 L. Ed. 298 ; Min- 
neapolis, etc., R. R. Co. v. Minnesota, 186 U. S- 257, 22 Sup. Ct. 900, 
46 L. Ed. 1151 ; Stafford v. Chippewa, etc., R. R. Co., 110 Wis. 331, 
351, 85 N. W. 1036 ; Capital City Cas Co. v. Des Moines (C. C.) 73 
Fed. 818, 833; Matthews v. Bd. of Corp. Com'rs (C. C.) 97 Fed. 404; 
Tift v. Southern Ry. Co. (C. C.) 138 Fed. 753, 760; Cons. Cas Co. v. 
New York (C. C.) 157 Fed. 849, 882; Western Union Tel. Co. v. My- 
att (C. C.) 98 Fed. 335, 342, 354. 

In the last case the court says: 

"Courts cannot legislate and pass judgment thereon. Législative bodies, 
or boards that are constituted as législative agencies, caimot rehder judgment 
upon thelr législative aets. In elther case neither the proceeding nor the 
resuit would be due process of law." 

Under the law the company is entitled to a just and reasonable com- 
pensation for the use of that portion of its property which is employed 
in collecting water and bringing it to the people of San Francisco. 
This just and reasonable compensation is property, and up to and in- 
cluding the full measure of that which is just and reasonable it is the 
property of the complainant ; it cannot be taken, directly or indirectly, 
by the power of the state for public use without due process of law. 
To say that a body of rates which afïords some compensation, but some- 
thing less than a reasonable compensation, is not confiscatory, is sim- 
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ply to say that the Constitution protects a portion, but not al!, of a 
man's property. If the supervisors havc the power, and it is their 
duty to prescribe just and reasonable rates, and the court has the power 
to décide whether such rates are reasonable, and to annul ordinances 
in which the rates prescribed are unjust and unreasonable, it must fol- 
low that "the court has no power," as Judge Morrow says in Spring 
Valley Waterworks v. San Francisco, infra, "to diminish the measure 
of what is just compensation in any degree." The court must ascer- 
tain the fact; ascertain whether the ordinance crosses the line which 
séparâtes that which is just and reasonable from that which is unjust 
and unreasonable. and so déclare. Southern Pac. Co. v. Bd. R. R. 
Com'rs (C. C.) 78 Fed. 236; Reagan v. Farmers' h. & T. Co., 154 
U. S. 362, 399, 14 Sup. Ct. 1047. 38 L. Ed. 1014; Cotting v. Kansas 
City Stockyards Co., 183 U. S. 79, 87, 22 Sup. Ct. 30, 46 L. Ed. 92 ; 
Cons. Cas Co. v. New York (C. C.) 157 Fed. 849, 882; Cons. Cas 
Co. V. Mayer (C. C.) 146 Fed. 150, 152; Spring Valley Waterworks 
V. San Francisco (C. C.) 124 Fed. 574, 601. 

In the last case cited Judge Morrow decided that 5 per cent, per 
annum was the smallest income which the court could, under the évi- 
dence in that proceeding, consider as reasonable and just, and that an 
income of 4.4 per cent, on the value of the property, or 3.3 per cent, 
on the capital stock of the company, "was unreasonably low and con- 
fiscatory, and amounted to the taking of private property for public 
use without just compensation, thereby depriving complainant of its 
property without due process of law." 

In the subséquent case of Spring Valley Water Co. v. City and Coun- 
ty of San Francisco (No. 13,598, in this court) 165 Fed. 657, on the 
hearing of the motion for a preliminary injunction, Judge Gilbert ad- 
judged that an annual income of something less than 4.4 per cent, on 
the value of the property was less than a just compensation, and was 
such a taking of the property of complainant for public use in viola- 
tion of constitutional provisions as would justify the injunction. 

It must always be borne in mind that the company has devoted cer- 
tain property to public use; the public has thus acquired an interest 
in the property; the company owes a duty to the public as well as to 
its stockholders ; and, when it is declared that rates must be just and 
reasonable, it must be understood that they are to be just and reason- 
able both to the company and to the public. Generally, that which is 
just, but no more than just, to the owner, ought to be the équivalent 
of that which is just, but no more than just, to the consumer. "A 
corporation is not entitled as of right, and without référence to the in- 
terests of the public, to realize a given per cent, upon its capital stock. 
Stockholders are not the only persons whose rights or interests are 
to be considered. The rights of the public are not to be ignored. The 
public cannot properly be subjected to unreasonable rates in order sim- 
ply that stockholders mav earn dividends." Covington & Lexington 
T. R. Co. V. Sandford, 164 U. S. 578, 597, 598, 17 Sup. Ct. 198, 205, 
41 L. Ed. 560; Seaboard Air Une Ry. Co. v. R. R. Corn. (C. C.) 155 
Fed. 792, 805 ; Tift v. Southern Ry. Co. (C. C.) 138 Fed 753, 764. 

Mr. Justice Savage in Water District v. Water Co., 99 Me. 371, 59 
Atl. 537, 540, goes so far in stating the rule as to say : 
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"Rates must be reasonable to botli (the company and the customer), and, 
if they cannot be to both, they must be to tbe customer." 

In determining what is just and reasonable compensation to the own- 
er for the use of property employed in the pubhc service, the rule stat- 
ed as fohows, in San Diego Land Co. v. National City, 174 U. S. 739, 
•757, 19 Sup. Ct. 804, 43 L. Ed. 1154, has been uniformly approved: 

"The contention of the appellent in the présent case is that in ascertaining 
what are just rates the court should take into considération the cost of its 
plant, the cost per aunum of operating the plant, including interest paid on 
money borrowed and reasonably necessary to be used in constructlng the same, 
the annual dépréciation of the plant from natural causes resulting from its 
use, and a fair profit to the company over and above such cliarges for its 
sei-vices in supplying the water to consuuiers, either by way of interest on 
the money it has expended for the public use, or upon some other fair and 
équitable basis. Undoubtedly ail thèse matters ought to be taken into consid- 
ération, and such weight be given them, when rates are beiug fixed, as under 
ail the circumstances will be just to the company and to the public. ïho 
basis of calculatiou suggested by the appellant is, however, defective in not 
reiiuiring the real value of the property and the fair value in themselves of 
the services rendered to be taken into considération. What the company Is 
entitled to demand, in order that it may bave just compensation, is a fair re- 
turn upon the reasonable value of the property at the time it is being used for 
the publie." 

Under the former rule that a rate-fixing ordinance, in the absence 
of fraud, was conclusively presumed to be just and reasonable, it was 
possible, under the guise of régulation, to reduce the earnings of prop- 
erty devoted to public service to the vanishing point, and thus set at 
naught the constitutional guaranty against taking property for public 
use without just compensation. The présent rule gives to every per- 
son owning such property who is aggrieved by such an ordinance his 
day in court; neither his plant, nor any portion of its just and reason- 
able earnings, can be taken without due process of law. He is entitled 
to a fair return, not always upon the cost of the property, because it 
may hâve cost too mucli ; not always upon the outstanding indebted- 
ness, because it may be in excess of the real value of the property; 
not always upon the total amount invested, because some portion of 
that which is acquired by the investment may be neither necessary nor 
presently useful for the public service ; but upon the fair présent value 
of that which is used for the public benefit, having due regard always 
to the reasonable value of the service rendered. 

Each case must dépend very largely upon its own spécial facts, and 
every élément and every circumstance which increases or dépréciâtes 
the value of the property, or of the service rendered, should be given 
due considération, and allowed that weight to which it is entitled. It 
is, after ail, very much a question of sound and well-instructed judg- 
ment. Smyth v. Ames, 169 U. S. 46G, 546, 547, 18 Sup. Ct. 418, 43 
L. Ed. 819 ; San Diego L. & T. Co. v. Jasper, 189 U. S. 439, 442, 23 
Sup. Ct. 571, 47 L. Ed. 892; San Diego E. & T. Co. v. Jasper (C. C.) 
89 Fed. 274, 282; San Diego E. & T. Co. v. Jasper (C. C.) 110 Fed. 
702, 714; Chicago, etc., Rv. Co. v. Tompkins (C. C.) 90 Fed. 363, 
369; Seaboard Air Eine Ry. Co. v. R. R. Com. (C. C.) 155 Fed. 792, 
806. 
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It is charged that the ordinance in question was passed for the 
purpose of depreciating the value of complainant's property in order 
that défendants might purchase it for less than actual value. It is al- 
so stated that the rates set out in the ordinance were fixed "arbitrarily, 
at random, by guesswork, and upon mère whim of the board of su- 
pervisors." Thèse charges hâve not been proven. On the contrary, 
the évidence shows that months were devoted to careful and conscien- 
tious investigation. The Spring Valley Water Company had every 
opportunity to be heard, and to présent to the board any évidence or 
argument which it deemed proper. The président and attorney of the 
Company addressed the board frequently; représentative citizens were 
permitted to express their views. Fréquent discussions were had by 
the board, and its members personally inspected the company"s jjrop- 
erty. In short, there is nothing in the record which indicates that the 
supervisors, or either or any of them, were actuated by any otlier mo- 
tive than to do the thing which was just and right. For the présent 
proceeding, this is a final disposition of the allégations that the ordi- 
nance of 1908 was passed for the purpose of depreciating the value 
of complainant's property, and that the rates fixed in the ordinance 
are fraudulent. 

Concerning the allégation that the board of supervisors "refused 
to allow anything for the four important éléments of value which 
they excluded, namely, franchise, going business, repairs of earthquake 
damage, and value attaching to Alameda System due to démonstration 
of permanency," and in so doing that "they acted 'arbitrarily' and 
Svithout the exercise of judgment and discrétion,' and therefore 'they 
violated their duty and went beyond the povifers conferred upon 
them,' " complainant takes the position that on application for pre- 
liminary injunction the court may review the proceedings before the 
rate-fixing body, and, if it clearly appears that éléments which should 
hâve been considered hâve been ignored, a presumption arises that the 
rates are confîscatory ; that this presumption is so strong, any presump- 
tion in favor of the validity of the ordinance is overthrown, and so 
conclusive that the court will not permit the supervisors to show that 
the deficiency from rejected éléments was made good by generous al- 
lowance on other éléments ; therefore, the complainant is entitled to 
hâve the rates enjoined until the matter can be fully investigated, and 
such an investigation cannot be had before the final hearing. 

I cannot agrée with counsel that such serions conséquences flow 
from what is alleged to be arbitrary conduct on the part of the board. 
This case cornes hère on one vital issue: Are the water rates con- 
fiscatory? To this ail other questions involved are mère incidents. 
If the water rates in question are confiscatory, then the ordinance is 
répugnant to the fédéral Constitution, and must be pronounced in- 
valid. Its invalidity cannot be healed by shovi'ing the supervisors were 
actuated by the purest motives, that they committed no error in ap- 
plying the law to the facts, and that their délibérations were conduct- 
ed in strict obédience to the rules which govern courts in the admin- 
istration of justice, and in the admission and rejection of évidence. 
But, on the other hand, if it appears that the rates will afford com- 
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plainant a just and reasonable compensation for the use of its prop- 
erty, the ordinance is not répugnant to the constitutional provision 
invoked, because it does not deprive the company of anything what- 
ever. And this is so even though it be shown tliat the board in its 
proceedings violated every rule in the law of évidence. The rates are 
either just and reasonable or unjust and unreasonable, and that fact 
must be ascertained by this court from its own independent investi- 
gations, and not from a review of the proceedings before the board of 
supervisors to ascertain whether it erred in the admission or rejec- 
tion of testimony, or whether, on tlie testimony before that body, it 
should hâve arrived at a différent conckision. 

This court cannot control the discrétion of the supervisors ; it can- 
not substitute its judgment for theirs. The power and duty of fix- 
ing water rates is cast by the Constitution on that board, and not on 
this court. The law nowhere provides an appeal to this court from 
an ordinance adopted by the board of supervisors, nor does it clothe 
this tribunal with any authority to review, revise, correct, or send 
back to that body for reconsideration an ordinance establishing the 
compensation to be collected for water. It has not been made entirely 
clear that the board of supervisors owed any other duty to complain- 
ant than to fix by ordinance a schedule of rates which, as a whole, 
will yield a just and reasonable compensation on the fair présent value 
of the property used for San Francisco and its people. It may be that 
the rates were so adjusted that certain consumers will receive water 
at priées for less than it is worth ; it may be that in determining the 
value of complainant's property some éléments were placed too high, 
others too low, and still others totally ignored ; but if, on the whole, 
the resuit is reasonable, and complainant receives a just income, it 
certainly has no grievance and no cause of action. This court will 
only consider whether the rates as a whole, and the value of the prop- 
erty taken as a whole, are fair and reasonable. Covington, etc., R. 
Co. v. Sandford, 164 U. S. 578, 596, 17 Sup. Ct. 198, 41 L. Ed. 560 ; 
Smyth v. Ames, 171 U; S. 361, 364, 18 Sup. Ct. 888, 43 L. Ed. 197 ; San 
Diego L. Co. v. National City, 174 U. S. 739, 760, 19. Sup. Ct. 804, 
43 L. Ed. 1154; Minneapolis, etc., Ry. Co. v. Minnesota, 186 U. S. 
257, 33 Sup. Ct. 900, 46 L. Ed. 1151; Chicago & N. W. Ry. Co. v. 
D.ey (C. C.) 35 Fed. 866, 878, 1 E. R. A. 744;' Matthews v. Bd. Corp. 
Com'rs (C. C.) 106 Fed. 7; San Diego L. & T. Co. v. Jasper (C. C.) 
110 Fed. 702 ; Steenerson v. Great N. Ry. Co., 69 Minn. 353, 377, 
73 N. W. 713. 

Referring to the power of boards of supervisors in California to 
fix water rates, Mr. Justice Harlan in San Diego E. & T. Co. v. Na- 
tional City, 174 U. S. 739, 753, 19 Sup. Ct. 804, 810, 43 L. Ed. 1154, 
says : 

"It is equally clear that this power could not be exercised arbitrarlly and 
withput référence |to what was just and reasonable as between the public 
and those who approprlated water and supplied It for gênerai use; for the 
state cannot by any of its ageneies, législative, executive, or judicial, with- 
liold from the owners of prlvate property just compensation for its use. 
That would be a deprivation of property without due process of law. Chicago, 
Burlington, etc., Railroad v: Chicago, 160 U. . S. 226, 17 Sup. Ct. 581, 41 
L. Ed. 979; Smyth v. Aiiies, 109 U. S. 466, 524, 18 Sup. Ct. 418, 42 L. Ed. 819. 
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But It should also be remembered that the judiclary ought not to interfère 
wlth the collection of rates established under législative sanction unless 
they are so plainly and palpably unreasonable as to make their enforcement 
équivalent to the taking of property for public use without such compensation 
as under ail the clrcumstancês is just both to the owner and to the public; 
that is, judicial interférence should never oecur unless the case présents, 
clearly and beyond ail doubt, such a flagrant attack upon the rights of prop- 
erty under the guise of régulations as to compel the court to say that the 
rates prescribed will necessarily bave the effect to deny just compensation 
for private property taken for the public use. Chicago & Grand Trunk Rail- 
way V. Wellman, 143 U. S. 339, 344, 12 Sup. Ct. 400, 30 L. Ed. 170; Reagan 
V. Farmers' Ijoan &, Trust Co., 154 U. S. 362, 399, 14 Sup. Ct. 1047, 38 L. Ed. 
1014; Smyth v. x^nies, above cited. See, also, Ilenderson Bridge Co. v. Hender- 
son City, 173 U. S. 592, 614, 615, 19 Sup. Ct. 553, 43 L. Eâ. 823." 

This is quoted with approval in Spring Valley Water Co. v. San 
Francisco (No. 13,598) 165 Fed. 657, on application for preliminary 
injunction, decided by Judge Gilbert, who says: 

"Judicial interférence Is permissible only in a case where it is clearly 
shown that the législative régulation of rates is such as to deny the ownej* 
just compensation for his property or services taken for public use." 

In Spring Valley Waterworks v. San Francisco (C. C.) 124 Fed. 
574, 584, on an application îor preliminary injunction, Judge Morrow 
uses this language : 

"It is not the province of the court to review the évidence upon which the 
board of supervisors acted in adopting the ordinance under considération. 
Whether the ordinance deprives the complalnant of its property without due 
process of law, dénies to it the equal protection of the laws, or abridges the 
privilèges and immunities of the complainant, are questions to be determined 
by the court in this action upon an original independent investigation, and 
not by an examination of the proceedings of the board to ascertain what 
évidence it received and acted upon, and whether that évidence was sufiieient 
to justify the conclusion reached. This does not mean that the same évi- 
dence submltted to the board may not be submitted to the court, as appears to 
hâve been donc in this case; and, if the évidence is compétent and relevant 
to the issues before the court, it will be considered. But it does not follow 
that, because the board may hâve received évidence that the court would 
hâve rejected, or has rejected évidence the court would hâve received, the 
proceedings of the board are to be regarded as illégal, and the ordinance as 
depriving complainant of constitutional rights. So with respect to the pro- 
ceedings of the board in determining the value of complainant's property in 
actual use, and the necessary expense that will be incurred in keeping it In 
opération, éléments may hâve been considered by the board that should 
hâve been omitted, and éléments omitted that should bave been considered, 
and still the ordinance be, in effect, just and constitutional." 

Mr. Justice Van Fleet in San Diego Water Co. v. San Diego, 118 
Cal. 556, 50 Pac. 635, 38 h. R. A. 460, 62 Am. St. Rep. 261, in speak- 
ing of the scope of judicial inquiry in cases of this kind, says : 

"AU they (the courts) hâve to consider is whether in a given case the 
resuit of the council's action will be to take the property of the complaining 
party without compensation." 

It would seem, therefore, that the court is limited to the détermina- 
tion of a single question, namely, is the ordinance confiscatory ? On 
motion for preliminary injunction it is not necessary to show clearly 
and beyond doubt that the rates are confiscatory; it is sufficient if it 
appears from the évidence that the court will probably on tînal hearing 
prcnounce the ordinance invalid, because its efïect will be to deprive 
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complainant of its property without compensation. Such an applica- 
tion, however, does not enlarge the powers of this court, nor confer 
appellate jurisdiction which does not exist at the final hearing. It does 
not confer any jurisdiction by which this court may review the pro- 
ceedings of the board of supervisors, and temporarily set aside an or- 
dinance because éléments may hâve been considered by the board that 
should hâve been omitted, and éléments omitted that should hâve been 
considered. The court cannot act arbitrarily, or without exercise 
of judgment or discrétion, or without investigation, even on motion 
for preliminary injunction. The magnitude of the interests involved, 
the fact that an order is asked the effect of which will be to restrain 
the enforcement of a municipal ordinance adopted only after months 
of investigation, and probably to confer upon complainant the power 
to regulate rates for the présent fiscal year, demand that this court 
should investigate and carefully weigh the facts which tend to show 
•whether the rates are actually confiscatory. The argument "that this 
hearing is not for the purpose of determining whether the ordinance 
deprives the company of its property," but merely to establish a prob- 
ability and presumption of the right to an injunction pendente lite, is 
not altogether correct. While it is not proper for the court at this 
time to décide the merits of the case, nevertheless the court must dé- 
cide every question which is essential to a wise and just exercise of 
judicial discrétion in granting or withholding the injvmction. The 
court should ascertain, not from conjecture nor by inference from 
mistakes committed by the rate-fixing body, but from an investiga- 
tion of the facts, whether there are real and substantial grounds for 
believing the ordinance is probably confiscatory. If, on the final hear- 
ing, the court cannot interfère with rates unless they are clearly con- 
fiscatory, it is unreasonable to think that on an application for a 
preliminary injunction, when it is shown that the rate-fixing agency 
erred in rejecting éléments of value which it should hâve considered, 
the court may draw an inference from this that the ordinance is prob- 
ably invalid, and thereupon annul its enforcement, suspend the opéra- 
tion of the rates, and grant to the complainant for the time being 
practically ail the relief which it could obtain as a resuit of a final 
decree. 

Rate of Income. 

We now come to the pivotai issues of this controversy. First, what 
is the probable reasonable rate of income for the property used in 
supplying San Francisco with water? Second, what is the probable 
reasonable value of such property? 

It is insisted that rates of interest hâve recently increased by 1 
to 3 per cent., and consequently a 5 per cent, net income on its prop- 
erty in use is no longer just to the company. This reason is not con- 
clusive. The conditions which hâve caused interest rates to rise are 
probably temporary. In times of financial distress, when money is 
very much needed and not easily obtained, rates of interest go up, and 
many of those who most need money are forced to throw on the market 
property which otherwise they would hold. When iinusual quantities 
of property are for sale by owners who must hâve cash, priées fall. 
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Thus it often occurs that high rates of interest are foUowed and coun- 
terbalanced by lower priées. Higlier rates of interest do not neces- 
sarily indicate that complainant's services hâve become more valuable, 
nor do they justify a higher rate of income without a corresponding 
adjustment in the vahie of the property on which the income is com- 
puted. Steenerson v. Great Northern Ry. Co., 69 Minn. 353, 387, 73 
N. W. 713. An income of 5 per cent, net, after ail taxes, operating 
expenses, and other legitimate and proper charges are deducted from 
the gross income, is neither unreasonable nor confiscatory. 

Expert Testimony as to Value. 

For rate-fixing purposes the board of supervisors has valued the 
Spring Vallev Water Company's property as follows : In 1903, -$34,- 
468,310; 1903, $24,134,309; 1904, .$84,673,213; 190-5, $25,001,441; 
1906, $35,450,330; 1907, $24,569,838; 1908, $24,935,321. On the 
présent hearing the experts for the company valued the property as 
follows : Frederick P. Stearns, $70.000,000 ; James D. Schuyler, $45,- 
960,000; Ralph Herring, $44,770,900; Arthur L. Adams, from $40,- 
000,000 to $45,000,000; H. Schussler, $56,568,000. The experts for 
the défendants hâve valued the property as follows: Edwin Duryea, 
$25,451,000; Desmond Fitzgerald, $23,736,643.55 ; C. E. Grunsky, $28,- 
024,389; Marsden Manson, $24,925,321; J. H. Dockweiler, $24,059,- 
856.15. The estimâtes of Adams, Schussler, Manson, and Dock- 
weiler were made for the présent year; the other estimâtes were made 
in 1903 and 1904. The wide range covered by thèse figures is re- 
markable. Each witness is an expert in such matters, and has had 
long and varied expérience in the conduct and study of great en- 
gineering enterprises. Practical scientifîc methods of valuation ought 
to yield approximately the same results. The highest valuation hère 
is three times the lowest. Between the highest and the lowest valua- 
tions made by complainant's witnesses there is a différence of $24,- 
000,000; and Mr. Schussler, chief engineer of the Spring Valley Wa- 
terworks for more than 40 years, reaches a figure which differs from 
that of each other expert by more than $11,000,000. The estimâtes 
given on behalf of défendants do not take so wide a range; between 
the highest and lowest the différence is $5,287,745, notwithstanding the 
fact that $3,900,000 of Mr. Grunsky's estimate is for intangible prop- 
erty, viz., for franchise and gaing business, and that Mr. Fitzgerald 
based his estimate on the reasonable actual cost of the plant, and not 
on its présent value. The variation in thèse estimâtes is due in some 
measure to the fact that four of the experts, namely, Fitzgerald, Man- 
son, Dockweiler, and Duryea, fail to assign anything for the so-called 
intangible value of the property, and, of the others who do îfUow such 
values, only Adams and Herring agrée as to the theory and method of 
estimating them. 

Mr. Grunsky allows $1,400,000 for the established business. This 
value he says results in part from the numerous connections between 
the company's distributing System and the service pipes of customers; 
he détermines the amount of this allowance by taking 25 per cent, of 
the valuation of the city distributing System. This sum does not in- 
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clude the cost of connections, but is allowed in part because of the 
fact that such connections exist. Mr. Grunsky also allows $2,500,000 
for franchise. This amount he ascertains by tal^ing 10 per cent, of a 
"reasonable estimate of the cost of reconstructing and reacquiring the 
properties, inckiding the value of the established business." He says 
the franchise is not defined by any spécifie agreement with the city, 
and therefore there is no "definite basis for its détermination," but he 
recommends it because of the uncertainty of adéquate returns on in- 
vestments in water properties, and the spécial risks and responsibili- 
ties assumed by the Spring Valley people in establishing and main- 
taining their works. 

Mr. Stearns thought a proper estimate of the value of a going con- 
cern. "should include the cost of organizing the business and estab- 
lishing it on such a basis that it now has an annual revenue from near- 
ly ail of the buildings in the city, and due allowance should be made 
for the risk taken in starting a new business which may or may not 
bè successful," and that there should be "an addition to the value 
otherwise obtained, for the skill and enterprise which has produced the 
works of spécial value." In other words, in determining the value 
of the plant, he would add to the physical value further sums for the 
business value of the going concern, and also for skill and enterprise. 

Mr. Grunslcy estimated the cost of bringing a supply of water to 
San Francisco from the Tuolumne river at $39,531,000. Mr. Stearns 
revises this estimate, and finds the first cost of the Tuolumne scheme 
will be $54,400,000; to this he adds $16,100,000, which represents his 
estimate of the différence between the cost of future additions to the 
Tuolumne System and those which will be necessary for the Spring 
Valley plant. The final resuit of his computation is that the Spring 
Valley plant, measured by the cost of the Tuolumne scheme, has a 
value of $70,000,000. 

Mr. Herring says the value of the property is made up of tangible 
value and intangible value. The tangible value includes the city dis- 
tributing System, pumping stations, réservoirs, pipes, conduits, lands, 
water rights. etc. The intangible value is a sum "representing what 
may be called the business value, going concern or good will." "The 
tangible value," he says, "I found to be $39,770,900. The intangible 
value i hâve estimated at $5,000,000. It is usual in waterworks prac- 
tice to value works on the basis of alternate propositions for a water 
supply." Mr. Herring arrives at the intangible value, $5,000,000, by 
taking one-third of the difi^erence between his estimated value of the 
tangible property, $39,770,900, and his estimate of the cost of the Tuo- 
lumne System, $55,000,000. 

Mr. Adams considers : First, that in order to pay stockholders cur- 
rent rates of interest on their investment, from its inception the prop- 
erty should hâve a value of $50,500,000; second, that the actual in- 
vestment, exclusive of loss to stockholders from lack of revenue sub- 
séquent to 1880, but inclusive of such loss prior to said date, or the cost 
of establishing the business, $5,671,000, would be from thirty-five 
to thirty-six million dollars; third, that the cost of a complète sub- 
stitutional System would be fuUy $50,000,000 ; fourth, that the value 
of the service limits the value to be placed on the property to forty or 
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forty-five million dollars; fifth, that a valuation of $35,000,000 is 
toc low to allow a proper income to stockholders ; he therefore con- 
cludes that the works are worth from forty to forty-five million dollars 
for rate-fixing purposes. In coming to this conclusion his judgment 
was chiefly influenced by the idea that rates to consumers "should 
not be increased beyond a certain point in pursuit of a sound public 
policy in the interest of both the watèr company as well as the rate- 
payers." He includes in this estimate the value of the going business 
at $5,671,000 ; this sum he estimâtes is equal to the loss of income re- 
sulting from the failure of the business to yield current rates of in- 
terest on the investment from the beginning of the business until the 
year 1880; the value of the going business he thus measures by the 
deficiency of revenue prior to 1880. 

Mr. Duryea measures the value of the property by his estimated 
cost of a substitute System for supplying San Francisco with water. 
He says the total cost to San Francisco of a water system collecting 
50,000,000 gallons of water per day from the Santa Clara catchment 
areas of the Bay Cities Water Company, and carrying the same to 
and delivering it through the city, woukl be $25,451,000, and the cost 
of a similar system delivering but 35,000,000 gallons (the average 
présent capacity of the Spring Valley plant) would not exceed $20,- 
000,000. 

Mr. Fitzgerald makes his estimate upon a computation of the actual 
reasonable primary cost of the plant, without deducting anything for 
dépréciation of structures, or adding anything for appréciation. 

Mr. Manson's valuation is based upon an actual appraisement of 
complainant's plant made by Mr. Grunsky with Mr. Manson's assist- 
ance in 1901 and 1902. Their investigations preparatory to their re- 
port and appraisement, extended over a period of two years, and in- 
volved a personal examination of the company's properties. Mr. Man- 
son adopts this appraisement, and the subséquent valuations prepar- 
ed by the city engineer's office for the board of supervisors, but fails 
to make any allowance for intangible property, such as franchise or 
going business. He also considers the reports submitted by the Spring 
Valley Water Company to the board of supervisors, covering better- 
ments and other expenditures since the date of Mr. Grunsky's ap- 
praisement. The valuation in 1906 was $25,450,320. A réduction 
of $880,492 was made in the estimate for the following year on ac- 
count of earthquake damages. To the valuation of 1907 — $24,569,- 
828— he added $355,493.21, reported by the company for permanent 
improvements and betterments, thus making his estimated value of the 
Works in use for the year 1908 $24,925,321. Mr. Manson with this 
valuation also reported additional outlays by the company amounting 
to $335,342.92, which he did not accredit to the value of the plant be- 
cause thèse expenditures were for repairs and replacements made nec- 
essary by the earthquake. 

Mr. Dockweiler, consulting engineer to the city attorney of San 
Francisco in ail matters pertaining to water rates and water supply, 
says that he has devoted more than two years to studying and in- 
vestigating the books, records, and properties of the Spring Valley 
Water Company. Mr. Dockweiler obtained his valuation by esti- 
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mating the présent cost of "reduplicating the structures," and "ap- 
raising the lands and water rights at their présent value" ; to the sum 
of thèse estimâtes, $23,193,656, he has added $1,678,982.35 for ad- 
ditional constructions reported by the Spring Valley Water Company 
for 1904, 1905, 1906, and 1907. He testifies that in the Peninsu- 
la System of the Spring Valley Water Company and in the Pilar- 
cetos, San Andréas, and Crystal Springs watersheds there were, in 
1904, 18,859.94 acres of land which cost, according to the reports 
of the Spring Valley Water Company, $1,331,139.23, or an average 
price per acre of $65.28. Mr. Dockweiler appraised thèse lands at 
$1,461,475, and the water rights at $1,438,400. The Alameda System 
contains 33,400 acres of land ; this, with the water rights, cost $3,- 
116,718.91. Mr. Dockweiler appraised this property as follows: 23,- 
400 acres at $70 per acre, $1,638,000, 17,000,000 gallons daily sup- 
ply of water at $77,400 per million gallons, or $1,000 per miner's 
inch, $1,315,800— total, $2,953,800. The Merced ranch contains 3,- 
730 acres. Mr. Dockweiler appraised this property at $1,000 per 
acre for the land, and $77,400 per million gallons for the water. The 
total land and water rights together he values at $3,831,500. 

Mr. Schussler appraises the constructed works of the company, such 
as réservoirs, pipes, conduits, pumping stations, city distributing Sys- 
tem, wells, filter beds, meters, stock on hand, city real estate, Lake 
Merced lands, land at the pumping plants, and the rights of way, at 
$26,418,000. He computes the combined value of ail complainant's 
réservoir sites, watersheds, artesian and filter bed lands and water 
rights belonging to the Peninsula and Alameda Systems, including 
water rights to the outflow of Lake Merced (measured by the esti- 
mated cost of the Tuolumne System), at $30,150,000. The computa- 
tion is made thus: Mr. Grunsky's estimated cost of that portion of 
the Tuolumne System which extends from the proposed receiving rés- 
ervoirs in the southern part of San Francisco county to and including 
the headwater réservoirs was $30,724,000. Mr. Schussler adds to 
this, for additional estimated cost of the pipe, $12,694,000 ; and, for 
interest during construction, $5,000,000— total, $48,418,000. 

Mr. Schussler estimâtes tlie value of the corresponding portion of 
the Spring Valley Water Company's constructed works, extending 
from its three receiving réservoirs, Lake Honda, Collège Hill, and 
University Mound, to the headwaters of the Alameda System and the 
Peninsula System, including the cost of completing 13 miles of a 54- 
inch safety pipe line from Crystal Springs to Océan View pumps, at 
$18,357,000. The différence between thèse two estimâtes — $30,150,- 
000, in round numbers — is Mr. Schussler's estimate of the unit value 
of the Spring Valley headwater lands and water rights, including 
the Lake Merced water right. 

The following table shows approximately the valuations of the 
Spring Valley properties given by Mr. Dockweiler, Mr. Schussler, 
Mr. Herring, Mr. Schuyler, and the city engineers. The city engi- 
neers' estimate was adopted by the board of supervisors. The sixth 
column shows the différence between the estimâtes of Mr. Dockweiler 
ànd Mr. Schussler. 
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Mr. Schussier's valuation of the company lands and water rights 
is $25,559,825 higher than Mr. Dockweiler's, and nearly $37,000,000 
higher than the estimate adopted by the board of supervisors. Mr. 
Dockweiler appraises the Lake Merced lands at $1,000 per acre, the 
remaining land.s at about $80 per acre, and the water rights at $77,400 
per million gallons of daily output, or $1,000 per miner's inch. Mr. 
Schussler measures the value of lands and water rights by his estimated 
cost of the Tuolumne System; that is, he deducts from $48,418,000, 
estimated cost of the Tuolumne system outside of San Francisco, 
$18,257,000, value of certain Spring Valley property, and arrives at 
the resuit, $30,150,000, as the value of the Spring Valley lands and 
water rights. If Mr. Grunsky's estimate of the cost of that system 
is correct, Mr. Schussier's total valuation must be reduced $17,694,000, 
or from $56,568,000 to $39,126,000, and his unit value of lands and wa- 
ter rights from $34,245,000 to $16,569,000 ; or, excluding Lake Merced 
lands from $30,150,000 to $12,474,000 ; and, if Mr. Dockweiler's esti- 
mate of the total cost of the Tuolumne system is correct thèse values 
for land and water must be further diminished by $2,726,000. The 
intangible value found by Mr. Herring will shrink to nothing if Mr. 
Grunsky's estimate is correct. 

Mr. Schuyler estimâtes the original cost of Spring Valley lands and 
water rights at $11,539,000. In order to ascertain how much they 
hâve appreciated in value, he subtracts the amount invested in the 
Spring Valley properties, as estimated by him, from his estimated cost 
of the Tuolumne system, ahd obtains $16,497,000 as the total apprécia- 
tion. As this dépends upon his estimated cost of the Tuolumne Sys- 
tem, which he has obtained by adding $15,364,609 to Mr. Grunsky's 
estimate, if the latter is correct, this estimated increase in the value 
of the lands must be correspondingly reduced. 

The Grunsky estimate is claimed to be déficient in that he fails to 
allow for interest during the period of construction, and underesti- 
mates the cost of pipe. Mr. Grunsky estimâtes that 372,664,000 Ibs. 
of iron pipe will be required for the construction of that portion of the 
Tuolumne system between Dry Creek power station and San Fran- 
cisco, and that it will cost, in the ground and ready for service, $19,- 
098,420, or a little over 7 cents a pound. Mr. Schussler and Mr. 
Herring say that it will cost about $31,792,630, or 11.66 cents per 
pound laid in the ground and ready for service. Mr. Schuyler says it 
will cost about $25,525,120, or about 9.3 cents per pound. Mr. Dock- 
weiler says that, by substituting steel for iron pipe, there can be a 
saving of one cent per pound, and that the cost will be but $16,371,780, 
or about 6 cents a pound. He also says that "the cost of Eastern 
steel pipe has been in some cases less than 5 cents per pound complète ; 
that those estimated for New York and Los Angeles hâve been in the 
neighborhood of 5 cents per pound complète." 

Mr. Schussier's estimated présent worth of ail the Spring Valley 
constructions, meters and stock on hand, including engineering and 
contingencies, is $20,335,000. He says that the "constructed works 
of the complainant are worth what they would cost if they were to be 
constructed now under the présent conditions of cost of materials and 
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labor, and of the same character of materials and workmanship used 
and employed in their construction." 

The testimony of J. H. Dockweiler, Robert Higgins, J. S. Emery. 
John Carey, and Mr. Wenzelburger tends to show that the original 
cost of thèse structures, some of them built 30 or 40 years ago, was 
much less than Mr. Schussler's estimate of the présent vvorth, and thus 
justifies the inference from Mr. Schussler's language that his estimâtes 
are for actual présent cost without déduction for détérioration. If 
this be true, Mr. Schussler's estimâtes lend but little support to the 
Company 's claim to an annual allowance of $360,000 for dépréciation. 

Value of Property Measured by Substitute System. 

Even if permissible, a valuation of the plant based on the estimated 
cost of the next available substitutional System is at best problematical. 
There may be other équivalent substitutes which are cheaper. We 
must reckon, not only with the uncertainties of the estimate itself, with 
the relative serviceability and permanency of the substitute System, 
with the relative quantity and quality of water which it is capable of 
furnishing, but aiso with undiscovered and overlooked éléments which 
may greatly affect the cost. There is, however, a still more serious ob- 
jection to this method of valuation. To say the value of the Spring 
Valley land and water rights for rate-fixing purposes is to be measured 
by the cost of the Tuolumne system, is to say that the price of Spring 
Valley water should be fixed by comparison with the cost of bringing 
water from Hetch-Hetchy. The same method was applied to railroad 
charges when rates were based on the cost of hauHng freight by mule 
teams, that mode of transportation being the next most available sub- 
stitute. 

The owner of private property sets the price at which others may 
buy or use it; he cannot be compelled to accept less; this is his right 
of contract ; but when he dévotes his property to public use, he must 
submit to the right of the public to regulate his compensation for such 
use down to what is just both to hiniself and to the public, and that 
compensation is to be based, not on the cost of the next available sub- 
stitute, but on a fair, reasonable value of the property at the time it 
is used for public convenience. While the cost of a substitute System 
may be considered in finding the reasonable value of the Spring Val- 
ley plant, it cannot be a controlling élément. Otherwise, by securing 
control of ail available sources from which water can be brought to 
San Francisco, the company might force a greatly exaggerated value 
upon its plant for rate-fixing purposes, and thus absolutely defeat the 
very object of government régulation. 

The value of water as a necessity of life is simply incalculable. San 
Francisco must bave it at any price. Nature bas provided a source of 
supply in the immédiate vicinity. This supply, according to the com- 
plaint, is sufficient for the présent needs of San Francisco with .400,000 
population, and, with development in the way of dams and conduits, 
it will be ample when San Francisco's population is 2,000,000. "A 
community jg * * * entitled to the benefit of such natural and suf- 
ficient facilities for procuring pure water as exist in its vicinity. Com- 
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munîties are in every respect entitled to the benefit of existing natural 
advantages," says Judge Savage in Water District v. Water Co., 99 
Me. 371, 387, 59 Atl. 537, 543. If it be said that San Francisco did 
not secure thèse natural advantages, thèse water rights and watershed 
lands, but suffered practically ail the nearby sources of water to pass 
into the ownership of complainant, the answer is, thèse water rights 
were secured for public service ; they are devoted to public service ; 
they hâve little commercial value for any other purpose ; they were 
acquired under a law which permits reasonable public control of such 
property for the public good, and that law was old when in Aldnutt 
V. Inghs, 12 East. 527, 537, it was said: 

"Though this be private property, yet the principle laid down by Lord 
Haie attaches upon it, that when private property is afïected with a public 
interest it ceases to be juris privati only; and, in case of its dedication to 
such a purpose as this, the owners cannot take arbitrary and excessive 
duties, but the duties muât be reasonable." 

On this subject Mr. Justice Savage further says: 

"It therefore seems to be reasonable that a public water service company 
undertalfing to supply a community with water is bound to do so wisely and 
economically. It is bound to take advantage of practicable natural facillties. 
If there is more than one source of supply, other things being equal, the 
community is entitled to hâve the least expensive one used. So long as the 
Company enjoys practically exclusive franchises, so long it must alïord the 
community the beneflt of the conditions which nature bas provided for them. 
For instance, if water can profltably be served'from a nearer source of 
supply, at a certain rate, the company ought not to be permitted to charge a 
higher rate based upou the expense of bringing it from a fartlier and more 
expensive source." Water District v. Water Co., 99 Me. 371, 387, 59 Atl. 
537, 543. 

Franchise and Going Business. 

That a franchise is property bas been declared by the Constitution, 
and affirmed repeatedly by the Suprême Court of the state of Cal- 
ifornia. Const. Cal. art. 13, § 1; Stockton Gas Co. v. San Joaquin 
County, 148 Cal. 313, 83 Pac. 54, 5 L. R. A. (N. S.) 174. The Con- 
stitution also provides that ail property in the state not exempt under 
the laws of the United States shall be taxed in proportion to its value, 
to be ascertained as provided by law. Const. Cal. art. 13, § 1. Ac- 
cordingly, from the fiscal year 1890-91 to and including the fiscal year 
1906-07, complainant's franchise was assessed by the assessor of the 
city and county of San Francisco at figures varying from $1,500,000 in 
1890-91, to $7,831,375 in 1905-06. The franchise was not assess- 
ed for the fiscal year 1907-08, nor is it assessed for the présent, year. 
The franchise of the company, then, is not only property, but, for the 
purposes of taxation, it has been so treated by the city and county of 
San Francisco. 

Complainant contends that its franchise and going business hâve an 
intrinsic value of more than $4,000,000, which should be added to the 
value of the tangible or physical property for rate-fixing purposes. 
Défendants deny that either élément has any value, and also deny 
the company's right to hâve them or either of them treated or con- 
sidered as of any value in fixing and establishing rates for the présent 
fiscal year. That a franchise is property, "taxable, inheritable, alien- 
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able, subject to levy and sale on exécution, to condemnation tinder 
exercise of the right of eminent domain, and invested * * * with 
tlie attributes of property generally," is undoubtedly sustained by 
the great weight of authority. Monongahela Navigation Co. v. Unit- 
ed States, 148 U. S. 312, 13 Sup. Ct. 622, 37 L. Ed. 463 ; Consolidat- 
ed Gas Co. V. New York (C. C.) 157 Fed. 849, 875. The fact that a 
franchise has been acquired from the municipality by gift or without 
adéquate compensation may évidence lack of foresight, or something 
worse, on the part of the municipal government, but it can hâve no 
efïect on the présent problem. The franchise, however acquired, must 
be considered in determining reasonable rates for the use of property 
devoted to public service, otherwise it would be possible to practical- 
ly destroy or confiscate its value. When property used under a fran- 
chise is condemned, the whole property is taken. The franchise is 
paid for as well as the physical property. The idea that a valuable 
franchise could be taken in condemnation proceedings, without com- 
pensation, would not be tolerated for an instant; and to permit such 
a franchise to be taken without considération, indirectly, by means of 
rate régulation, is equally obnoxious to the fédéral Constitution. Thèse 
views will find support in the following cases : Spring Valley W. W. 
V. San Francisco (C. C.) 124 Fed. 574, 587, 594; Consolidated Gas 
Co. V. Mayer (C. C.) 146 Fed. 150, 157; Consolidated Gas Co. v. 
New York (C. C.) 167 Fed. 849, 872. It also appears to be the law 
that whatever discoverable value may attach to the concern as a go- 
ing business is proper to be considered in determining the value of 
complainant's plant for rate-fixing purposes. National Waterworks 
Co. V. Kansas City, 62 Fed. 853, 865, 10 C. C. A. 653, 27 L. R. A. 827; 
Spring Valley W. W. v. San Francisco (C. C.) 124 Fed. 574, 595. 

Serions and perplexing questions arise when it is attempted to as- 
certain the value of the franchise and going business. Hère very lit- 
tle has been settled by the courts, except that each case must dépend 
on its own spécial circumstances. A franchise such as we hâve to 
deal with is thus defined in section 2, art. 14, of the Constitution of 
the state of California: 

"The right to colleet rates or compen,sation for the use of water snpplled 
to any county, city and county, or town, or the inhabitauts thereof, is a 
franchise, and cannot be exercised except by authority of and in the man- 
ner preserlbed by law." 

The value of the franchise, then, is the monetary value of the right 
to colleet water rates. What, then, is it worth to complainant to col- 
leet water rates from the people of San Francisco? This question 
must ultimately be decided in the light of ail the circumstances and 
conditions. The burden of proof is on complainant. Complainant 
must, if it wishes its franchise and going business to be treated as 
things of definite value, establish that value. Capital Citv Gas Co. 
V. Des Moines (C. C.) 72 Fed. 818, 832. It is not the duty of the 
court, nor was it the duty of the supervisors, to give value to the 
franchise, and add that value to the value of the physical property, 
unless it iirst appeared that the franchise had an intrinsic productive 
value of its own. Their duty was and is to measure the disclosed 
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and apparent value of the franchise. In 1858 there was an act of the 
Législature of California under which certain predecessors of complain- 
ant were authorized to collect water rates which would yield an in- 
come of not less than 20 per cent, per annum on the actual capital 
invested in the waterworks. If complainant were now operating un- 
der such a law, its franchise would be immensely valuable, and that 
value could be readily ascertained by computations based on the dif- 
férence between 20 per cent, and the prevailing rate of interest. When 
the prevailing rate of interest is 7 per cent., a franchise which will 
enable its owner to collect 20 per cent, net on his investment is val- 
uable. But, on the other hand, when the prevailing rate of interest 
is 30 per cent., a franchise under which the owner can realize but 
7 per cent, has very little value. "It is obvions * * * that ei- 
ther for the purpose of condemnation or régulation the value of a 
franchise dépends wholly upon what is earned under it. * * * 
The best way of finding out how much a franchise separately con- 
sidered is worth is to ascertain what those persons désirons of con- 
tinuing opérations under it consider it to be worth." Consolidated 
Gas Co. v. New York (C. C.) 157 Fed. 849, 878; Monongahela Nav. 
Co. V. United States, 148 U. S. 312, 329, 13 Sup. Ct. 622, 37 L. Ed. 
463 ; Kennebec Water Dist. v. Waterville, 97 Me. 185, 54 Atl. 6, 19, 
60 L. R. A. 856 ; Montgomery Co. v. Bridge Ce, 110 Pa. 54, 59, 20 
Atl. 407, 408. In the last case the court said: 

■"Their (referring to franchises) value neeessarlly dépends upon thelr pro- 
ductiveness. If they yield no money return over expendltures, they would 
possess little, If any, présent value. If, however, they yield a revenue over 
and above expenses, they possess a présent value, the amount of which 
dépends in a measure upon the exeess of revenue. Hence it is manifest that 
the income from the bridge was a necessary and proper subject of inquiry 
before the jury. The court permitted the plaintifï to prove the recelpts for, 
say, five years before the taking, but denled the défendants permission to 
extend the inquiry baelî to the tinie of the orgauizatlon of the company. 
We perceive no error In this ruling." 

How much has this franchise yielded to complainant and its pred- 
ecessors above going rates of interest? In 1907 there was no divi- 
dend, the net income after paying taxes and operating expenses was 
but 4.12 per cent, on a valuation of $24,369,828 ; in 1906 it was 3.02 
per cent, on a valuation of $25,450,320; in 1905 it was 5.4 per cent, 
on a valuation of $25,001,441 ; in 1904 it was 5.23 per cent, on a 
valuation of $24,072,513 ; in 1903 it was 5.12 per cent, on a valuation 
of $24,124,309 ; in 1902 it was 5.27 per cent, on a valuation of $24,- 
468,210. Thèse valuations are less than the actual cash invested. 
Complainant claims that its aggregate net income since the initial 
investment has been more than $25,000,000, less than the aggregate 
interest which the same investment would hâve yielded in the same 
time at current rates of interest. It appears by the complaint that 
the average dividends for 50 years hâve been 4.938 per cent, per an- 
num, while during the same period the average rate of interest has 
been 9.6 per cent, per annum. Mr. Adams, testifying in behalf of 
the complainant, says that the deficiency in revenue prior to 1880 — 
that is, the amount by which actual dividends fell short of interest, 
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computed at current rates on actual stock investment— was $5,671,- 
509; he aiso says that between 1880 and 1900 there was no "provi- 
sion made at ail for the création of a renewal and abandonment fund, 
but only enough revenue allowed to pay 4 per cent, upon the actual in- 
vestment in the property." The percentages range from a minimum of 
2.4 per cent, in 1883 to a maximum of 4.8 per cent, in 1880, and the av- 
erage for the entire period of 20 years was exactly 4 per cent, per an- 
num. It would seem from this that Spring Valley revenues hâve never 
been adéquate to yield anything in excess of a fair return upon the cap- 
ital actually put into the plant. There bas been no income which might 
be credited as earnings to the franchise in addition to and above what 
is apparently a scant reward for actual capital invested. The con- 
ditions thus disclosed do not necessarity predicate unfair action by the 
board of supervisors. It may be that the water company itself bas 
been extravagant, or that its investments bave been larger than the 
needs of San Francisco demanded. 

If the company could be assured of a certain income for a definite 
number of years, stability would be given to the investment, and prob- 
ably the franchise and going business would becomc exceedingly val- 
uable; but this is impossible under a law which requires annual ad- 
justment of water rates. The value of the franchise and going busi- 
ness dépends upon their earning power. Their earning power dépends 
on the rates, and the rates at the présent time are regulated by the 
board of supervisors. If the board establishes rates higher than an 
adéquate return for the physical plant requires, either by increasing 
the rate of income or by adding to the value of the plant itself, an 
earning power, and consequently a value, is thus given to the fran- 
chise and going business, in addition to and above the earning powen 
and the value of the physical . plant. If, when the franchise was ac- 
quired, or at any subséquent time, the city entered into a contract with 
the company providing for definite rates of income, and this agree- 
ment is now binding, and gives a présent value to the franchise; or 
if, for a number of years, the aggregate market value of the stock and 
bonds of the company bas exceeded the actual value of the physical 
plant; or if, as in Consolidated Gas Co. v. New York (C. C.) 157 
Fed. 849, 878, the franchise was capitalized for some fîxed sum, say 
$100,000, the actual cash invested was $100,000, and $200,000 worth 
of stock was issued, which bas maintained itself at par and paid satis- 
factory dividends on the whole amount of stock for a number of years 
— it would be very easy to détermine whether the franchise bas value, 
and what that value is. But hère it does not appear that the franchise 
is defined by any spécifie contract with the city; neither is it an ex- 
clusive franchise; and it is not shown that the market value of the 
stock and bonds ever exceeded the value of the physical property. 
The water company's System, in so far as it is now in service, and 
possibly in so far as it will be presently serviceable, is to be treated as 
a unit. It probably bas a value as a whole which exceeds the sum of 
the values of its several physical éléments and characteristics. That 
value is affected by the franchise, by the fact that the concern is a 
going business. The plant operated under a franchise, a légal right - 
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to collect water rates, is more valuable than without such a riglit ; and 
a plant with an established business, with customers who hâve con- 
nected their houses with the company's distributing pipes, is more val- 
uable than it would be without such connections and without such cus- 
tomers. Thèse facts, as well as ail other discoverable éléments of val- 
ue, should be weighed, but it must be remembered that while the rate- 
fixing agency is in duty bound to establish rates which will afford a 
reasonable compensation for the use of this plant at a fair valuation 
as affected by the fact that it is a going business and operated rmder 
its franchise, there is no duty to go beyond this and confer an addi- 
tional value for thèse intangible éléments, which is neither discover- 
able nor apparent. If the franchise and going business hâve ever had 
a distinct, independent, productive value, it should appear somevi'here 
or at some time in an exhibition of distinct earning power. If it be 
assumed that the net annual income of the Spring Valley plant for 50 
years past bas been but 5 per cent., it is conceivable that the property 
without any franchise, and without any going business in San Fran- 
cisco or in any other municipality, could not bave earned more than 3 
per cent. This différence of 3 per cent, might fairly be considered as 
representing the earning power of thèse two éléments, and as the con- 
trolling factor in calculating their value. In fixing rates this différence 
is to be considered as a part of the 5 per cent.; it is not to be added 
to it, because that would be to make a gift, to create, not to find, value. 
The mère fact that a franchise bas been given and is in opération lays 
upon the municipal government, no duty which was not présent when 
the franchise was originally acquired to add to its value. 

The argument that the franchise ought to be worth something for 
rate-fixing purposes if it is worth miUions for taxation is not without 
force. The value fixed by the assessors, however, is not admissible as 
évidence of value in condemnation proceedings. Lewis on Eminent 
Domain, § 448. And such évidence is of little worth hère. If the ag- 
gregate value of the franchise and physical property as assessed did 
not exceed the total valuation for water rates, the company suffered 
no injustice. Valuations of the franchise and going business which 
are ascertained by taking a certain percentage of the estimated. cost 
of reconstructing and reacquiring the Spring Valley property, and of 
the value of the city distributing system, seem to ignore the effect of 
the profitableness of the business on thèse éléments. Both éléments 
are certainly worth much more if the plant is operated at a profit than 
if it be conducted at a loss. A valuation of the going business which 
is found by taking one-third of the différence between the estimated 
cost of the proposed Tuolumnç system and the valuation of the Spring 
Valley tangible property does not commend itself by showing any 
apparent ratio to the earning power of the business itself, and is sub- 
ject to every objection which can be made to measuring the présent 
value of a thing which is in actual existence by the estimated cost of 
something which is to be hereafter constructed which may possibly 
be an équivalent substitute. 

Two of the experts estimated the value of the going business to be 
equal to the total amount by which current rates of interest exceeded 
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the net profits of the business prior to 1880. In other words, the val- 
ue of the going business is equal to the cost of establishing the Spring 
Valley Water Company's business originally. and that cost is equal 
to the deficiency of revenue prior to 1880. This estimate is open to 
the objection that the deficiency of revenue may hâve been due to ex- 
travagant or wasteful management. The company may hâve purchased 
a plant larger and more expensive than necessary; current rates of 
interest may hâve been abnormally high ; many causes which hâve 
absolutely no relation to the value of the company's business now as 
a going concern may hâve increased or diminished the deficiency in 
revenue. Furthermore, if it be conceded that early deficiency of rev- 
enue is the proper measure of value for the présent going business, 
then it follows that. the greater the deficiency and the more unprof- 
itable the business, the greater the présent value of the going concern; 
and, if the business had yiekled large profits from its very inception, 
the going business to-day would be worthless. 

Thèse variant mcthods. leading to equally variant results, are not 
in accord with the actual conditions. None of the estimâtes can be 
followed, but such valuation as the conditions justify for the two in- 
tangible éléments will be hereafter amply provided for in the valuation 
of the property which is made for this proceeding. 

Property for Future Use. 

The valuation put on this property by Mr. Schussler, like that al- 
leged in the bill, is open to the objection that it includes a large amount 
of property not now in use. It is unnecessary to attempt a ségréga- 
tion of such property. Complainant allèges its présent value to be 
$7,500,000 ; that it "cost hundreds of thousands of dollars, and is 
now worth millions." It is stated in the bill that it was purchased for 
"reasonably immédiate use," but as to when that will be the record 
is silent, except as it may be inferred from the fact that the présent 
daily consumption is 31,000,000 gallons, the présent daily capacity 
35,000,000, and it is alleged that with additional dams and aqneducts 
the plant will be capable of supplying water for more than 2,000,000 
people. It is not just to compel consumers to pay for more than they 
receive, or to pay complainant an income on property which is not 
actuahy being used in gathering and furnishing water. If in this 
case the company, in anticipation of the growth of the city and its fu- 
ture needs, acquired property for future use at a cost of hundreds of 
thousands of dollars which is now worth millions, it bas acted wisely, 
but it should be satisfied with the goodness of its bargain and the en- 
hanced value of its property, without asking in addition gratuities 
from its customers in the way of higher rates. When the property 
does come into necessary service, the company is entitled to bave it 
credited at its then fair and reasonable value for rate-fixing purposes. 
San Diego L. & T. Co. v. National City (C C.) 74 Fed. 79, 83. "What 
the company is entitled to demand, that it may hâve just compensa- 
tion, is a fair return upon the reasonable value of the property at the 
time it is being used for the public." San Diego L. & T. Co. v. Na- 
tional City, 174 U. S. 739, 757, 19 Sup. Ct. 804, 811, 43 L. Ed. 1154. 
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The statement of this ruie in practically ail the cases, in the présent 
tense, is significant. In San Diego L. & T. Co. v. Jasper, 189 U. S. 
439, 443, 23 Sup. Ct. 571, 574, 47 L. Ed. 892, Mr. Justice Holmes 
says : 

"If a plant Is bullt, as probably thls was, for a larger area than it flnds 
itself able to supply, or, apart from that, if it does not yet bave tlie cus- 
tomers conteraplated, nelther .lustice nor the Constitution reqiiires tbat, say, 
two-thirds of the contemplated number should pay a full return." 

In Water District v. Water Co., 99 Me., at page 376, 59 Atl. 539, 
Mr. Justice Savage uses the following illustration: 

"Suppose that a flve-hundred horse power engine was used for pumping 
when a one-hundred horse power engine would do as well. As property to 
be fairly valued, the larger engine might be more valuable thau the smaller 
one, yet it conld not be said that it would be reasonable to compel the public 
to pay rates based upon the value of the unnecessarily expensive engine." 

The corollary to this is, if the Company sees fit to use, for the mare 
catchment of water, lands which are much more valuable for other 
purposes, it is imreasonable in fixing rates to appraise such lands for 
more than they are worth as watershed areas. Capital City Gaslight 
Co. V. Des Mornes (C. C.) 73 Fed. 829, 844; Boise City I. & L. Co. 
V. Clark, 131 Fed. 415, 65 C. C. A. 399 ; Cons. Cas Co. v. New York 
(C. C.) 157 Fed 849, 854; Beale & Wyman on R. R. Rate Reg. §§ 
343, 344, 462. 

Stocks and Bonds. 

In Spring Valley Waterworks v. San Francisco (C. C.) 124 Fed. 
574, decided on motion for interlocutory injunction, Judge Morrow 
found the total value of ail the property then used in supplying San 
Francisco and its inhabitants with water to be $26,752,000, and that 
5 per cent, per annum, net, thereon, was a just and reasonable ré- 
munération for the service rendered. A year later, Judge Gilbert, in 
Spring Valley Water Co. v. San Francisco, also on motion for pre- 
liminary injunction, treated Judge Morrow's décision, particularly in 
relation to value and rate, as a controlling précèdent. Judge Morrow's 
valuation was fixed by adding the snm of the bonded and floating 
indebtedness to the average value of the capital stock of the company 
for that fiscal year, and was summarized as follows : 

Capital stock, then présent value $84 per share §11,700.000 

Bonded indebtedness IS.OT.'.OOO 

Floating Indebtedness ] .017,500 

Total $20,752,500 

Since that time (1903) the Spring Valley Waterworks bas dis- 
posed of ail its interest in the property to complainant, Spring Valley 
Water Company. June 15, 1903, the latter company ofïered to pur- 
chase from the Spring Valley Waterworks ail its business, franchise, 
and property as a whole, subject to ail outstanding incumbrances, for 
the sum of $11,480,000, and to issue ail or any part of its capital 
stock to the stockholders of the old company in the proportion of two 
shares for each share in the Spring Valley W'aterworks, and at a price 
of $41 per share for the stock of the new company. This ofïer was 
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not accepted. A subséquent offer in similar terms, but raising the 
aggregate price to $12,600,000, and the price of the stock to $90 for 
the stock of the old company, or $45 for the new, was accepted. The 
price thus fixed may be summarized as follows: 

Selling price $12,600,000 

Boiided iiîdebteduess 14,475,000 

Floating iudebtedness 080,500 

Total $28,055,500 

As this price included ail the property of the corporation, it also 
included ail properties not then in use, which Mr. Dockweiler estimat- 
ed at $3,807,117. This sum, deducted from $28,055,500, would leave 
$24,247,883 as the value of property then in use. 

J. M. Duke, secretary of the water company, testifies "that no valua- 
tion of the properties transferred was made, and their value was not 
considered at the time of the sale" ; that the Spring Valley Water Com- 
pany was organized for the purpose of taking over the properties of 
the Spring Valley Waterworks, and also for the purpose of increasing 
the capitalization to such a point that a larger bond issue would be 
possible under the laws of the state of California. 

At the beginning of this suit the par value of the bonds and stock of 
the company was as follows: 

280,000 shares of stoeU $28,000,000 

Bonded indebtedness 17,859.000 

JFloating debt 75,190 

Total $45,934,100 

During the year ending June 1, 1908, the average market price 
of the stock was but $21.46, and the average market price of the 
bonds was $83.39. During the month of May, immcdiately preceding 
the suit, the priées were $22.50 for the stock and $82.62Vo for the 
bonds. Thus the total market value of bonds and stocks of the com- 
pany added to the floating debt was as follows : 

280,000 shares of stock at .$22.50 $ 0,300,000 

$17,859,000 in bonds at $82.021/2 14,755,988 

Floating debt 75,190 

Total $21,131,188 

This represents the présent value of ail the property of the com- 
pany, whether in use or not, as measured by the market value of its 
stock and bonds. If the actual intrinsic value of the property is more 
than $52,500,000, as alleged in the bill, by deducting the total indebted- 
ness, $17,934,190, the remainder, $34,565,810, will be the net value of 
the property which was then repi^esented by the stock. 

It seems hardly believable that a property worth $34,500,000, net, 
could for a whole year hâve an average value of less than $6,300,000 
in the stock market. True, the market quotatiôn of stocks and bonds 
is not always a correct index of value; such priées often go up and 
down without niuch regard to the intrinsic worth of the property rep- 
resented, yet it seems to be clear, under the authorities, that, in order 
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to ascertain the fair value of the property being used by the Company 
for the public "the amount and market value of its bonds and stock" 
are "matters for considération, and are to be given such weight as 
may be just and right." Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 
418, 42 L. Ed. 819; Ames v. Union Pac. Ry. Co. (C. C.) 64 Fed. 165; 
Cotting V. Kansas City Stock Yards Co. (C. C.) 82 Fed. 850; Spring 
Valley Waterworks v. San Francisco (C. C.) 124 Fed. 574, 596. It 
is shown in the bill that the stock for a long time prior to February 
1, 1901, and before the rate litigation, had an average market value 
of $97.. This is but 6 points below the highest price ever reached 
by the stock, and is équivalent to $48.50 per share for the stock of the 
présent company. It also appears that the company has property 
"purchased for reasonably immédiate use," but not now in service, of 
the value of $7,500,000. Mr. Dockweiler testifies that on January 1, 
1904, properties costing the company, according to its construction 
account, $4,044,670.61, had gone out of or had never come into use. 
In this he does not include Arryo Valle lands, some 4,400 acres, 
purchased for future use, nor lands held by trustées. 

Bearing thèse matters in mind, the présent value of the property, 
measured by the stock at $48.50, and bonds at par, may be sum- 
marized as follows : 

280,000 shares of stock at $48 50 iÇ1.3,.5S0,O0O 

Bonded indebtedness 17,859,000 

Floating debt 73,100 

Total ., . , ; I. $.51.514,190 

Deducting from this for property not in use 4,000,000 

\Ve hâve the net value of the property in use $27,514,190 

Original Cost. 

Capt. Payson, président of the company, states that the actual ex- 
penditure for the création of the Spring Valley System was over $38,- 
000,000. Mr. Duke, secretai'y of the company, places the amount at 
$29,037,947.44, apportioned thus : 

Original investment to December 31, 1004 $ 9,177,490 82 

Assessment in 1906 840.000 00 

Improvements in 1005, 1906 and 1907. l,1(n,4.50 62 

Bonded Indebtedness May ,"1, 1008. 17,859,000 00 

Total $29,0;{7,947 44 

Mr. Dockweiler says that, up to and including tlie year 1907, the 
amount was as follows : 

Actual cash capital paid in $10,017,40(5 82 

Bonded debt 17.859,000 OO 

Floating debt , 75,190 20 

Total $27,051,687 02 

He also says that, according to the construction account and re- 
ports of the company, the total cost of property used and useful Janu- 
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ary 1, 1908, was $24,059,896.15, and the cost of property not in use 
January 1, 1904, was $4,044,670.61 ; total, $28,104,566.76. If we de- 
duct from the total cost the cost of properties out of use, or purchased 
for future use, we shall hâve approximately $25,000,000 as the cost of 
properties now in use. Of this amount a large portion went into the 
construction and replacement of perishable portions of complainant's 
plant, such as water pipes, buildings, flumes, réservoirs, and pumping 
plants. The présent worth of thèse constructions, according to the 
experts, is as follows : Mr. Schussler, $20,335,000; Mr. Dockweiler, 
$15,621,068; Mr. Schuyler, $17,934,806; Mr. Manson, $16,013,721. 

Flumes and buildings decay, iron rusts, machinery wears out and 
réservoirs gradually fill up with silt. Mr. Adams, Mr. George R. Web- 
ster, and Mr. Schussler agrée that in order to keep the original invest- 
ment gpod, and to make up for this slow destruction of the constructed 
portions of the System, complainant is justly entitled to an annual al- 
lowance of $260,000, consequently it is unreasonable to believe that 
thèse constructions, many of whicla were made 30 or 40 years ago, are 
worth as much today as they originally cost. 

The Company claims to own about 49,000 acres of land in the Penin- 
sula and Alameda Systems, or about one-tenth of the watershed area 
which feeds the réservoirs, filter beds and artesian wells. 18,859.94 
acres of the Peninsula System cost $1,231,130.23, or $65.28 per acre; 
23,400 acres of the Alameda System, with the water rights, cost $2,- 
116,718.91, or $90.40 per acre, for both water and land. The re- 
mainder of the total acreage is not in présent use. The priées paid for 
Alameda lands since 1899 range from $10.06 per acre for a very large 
tract to $512 for a 4-acre pièce. The total cost was $3,347,858.14. 
This property, except 2,310 acres of réservoir land in the Peninsula 
System, 1,800 acres of artesian land and filter bed, and 1,300 acres 
of réservoir site of the Alameda System, is rough, hilly land, and, in 
the main, wholly unsuited to tillage. It is too far away from the cen- 
ters of population to be in demand at the présent time for anything 
but pasturage or shedding water. To the ordinary observer, it is sim- 
ply wild, unimproved land, and fit only for pasturage. This property 
is appraised by Mr. Dockweiler at $5,853,675 ; that is, at the rate of 
$1,000 per miner's inch, or $77,400 per million gallons of daily water 
capacity, and $78.99 per acre for the land. There is little testimony as 
to récent priées paid for land and water in this vicinity, but such as 
there is indicates moderate appréciation, The value which complain- 
ant bas added to the property is in the plant which intercepts and 
stores the drainage of thèse watershed lands, in the development of 
water, in the stratégie situation of the lands selected for water gather- 
ing, and in the fact that such a large area, about 70 square miles, is 
under one ownership and one control, making it possible at the présent 
time not only to control the output of 700 square miles, but to take 
such measures as are requisite to guard the water from pollution. In 
Pasadena, Cal., where water was relatively scarce, 10 years ago it was 
appraised at $1,000 per miner's inch. The authorities of the city of 
Los Angeles set the same value on water when delivered. Mr. Her- 
ring appraises the Spring Valley water at $150,000 per million gallons 
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of daily delivery, while Mr. Grunsky appraises the Alameda water 
supply at but $40,000 per million gallons of daily delivery. The orig- 
inal cost of the 2,730 acres in Lake Merced ranch does not appear, but 
the proximity of this tract to the city gives it a value far in excess of 
its value as a watershed. Mr. Dockweiler has appraised this property 
at $2,831,500 for water-producing and water-storing purposes. The 
lake itself, as a nearby storage for water, is a valuable adjunct to the 
System. Mr. Baldwin testifies that the property, exclusive of improve- 
ments would sell for at least $4,000,000. 

Présent Value. 

It îs unnecessary to pursue this Une of inquiry further ; it can lead 
to no definite results because of the necessarily incomplète and incon- 
clusive character of the testimony. On final hearing, when ail the facts 
will be presented and the witnesses subjected to cross-examination, 
it may be possible to arrive at conclusions which will be satisfactory, 
at least to the court. At the présent time, in fixing the probable, fair 
and reasonable value of the property, whether we consider the market 
value of the stock and bonds of the company before the beginning of 
the rate litigation, or whether we consider the original cost of the 
lands, water rights, and improvements, after weighing the increased 
cost of labor and materials, the détérioration of structures caused by 
use, and the ordinary action of the éléments, and the fair increase in 
the value of real estate and water rights, as shown by récent prices 
paid for similar or the same property, it is not easy to escape the con- 
clusion that the value fixed by the board of supervisors is too low ; that 
the value fixed by Judge Morrow in the 1903 case, $26,752,500, was 
not then too high. 

Earthquake Damages and Investment Since 1903. 

Since 1903 a large sum of money raised by assessment and the sale 
of bonds has been expended on improvements, but how much of this 
expenditurë was in the purchase of property for future use or for 
replacements, or how much was made necessary by the earthquake 
and fire, does not clearly appear. Neither has it been shown that 
complainant was entirely free from fault in permitting its feeder pipes 
in the lo\yer part of the city to remain in swampy and loosely filled 
ground. It was in and on such ground the earthquake wrought its 
greatest havoc. There is unexplained and unanswered testimony tend- 
ing to show, not only that it was possible to hâve placed main feed 
pipes on a solid foundation, but that the chief engineer of the com- 
pany, realizing the danger years before the disaster, urged the con- 
struction of a System on proper ground. It is difficult to understand 
why the conséquences of such ill-advised location of pipe lines should 
be visited on the public and not on the company. There is always a 
certain amount of loss by accident, which seems to be inséparable from 
the conduct of many kinds of business ; it usually can be counted on in 
advance, and no amount of care or précaution will entirely eliminate 
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it; it is incident to the business. Snch losses are considered by tlie 
Interstate Commerce Commission in fixing rates, but the rule is never 
applied in favor of a carrier who has suffered loss by reason of de- 
fective appliances and facilities vvhich he has knowingly used or pro- 
vided. New Orléans Livestock Exchange v. T. & P. R. Co., 10 In- 
terst. Com. R. 327, 330. Therefore, in order to meet the changes 
which hâve occurred since 1903, in the absence of any testimony clear- 
ly showing that a larger amount ought to be allowed, the différence 
between the valuations adopted by the city engineer's office for the 
years 1903 and 1908 will be added to the $26,752,500, making the 
value of complainant's property which is found for the purposes of 
this proceeding $27,553,512. On the showing which has been made, 
there is a real and substantial controversy as to whether complainant 
is not justly entitled, for rate-fixing purposes, to the valuation thus 
fîxed. A higher amount is not warranted by the testimony. 

Dépréciation. 

This brings us to the question as to whether a gross income which 
provides only for taxes, operating expenses, and what is at best but 
fair interest on the présent value of its property now in use, is alto- 
gether fair to the company. Suppose a man says to his neighbor : "I 
hâve had your thousand dollars for years, I bave paid you o per cent., 
$50 interest regularly each year; your money is now lost, I haven't 
got it ; if you will replace the money and let me hâve another thousand 
dollars, I will continue to pay you $50 per year; I can't pay interest 
on the first thousand dollars because it is gone, and therefore I am no 
longer using it, and it is not right for you to exact interest on money 
which I am not using." A large portion, possibly half, of the Spring 
Valley property now used in supplying water to San Francisco is 
perishable. At the end of the time which measures their life, the 
pumps and water mains which hâve cost the company millions of dol- 
lars will go to the junk pile. Can the city then say to the company: 
"Replace the pumps and the watermains with new pumps and new 
mains, so that we may hâve water, and you shall continue to enjoy an 
annual income of 5 per cent, net on the value of the new pumps and 
watermains; we can pay you nothing more on account of the money 
which was expended in purchasing and installing the old pipes and 
pumps, because we are only to pay you for that which we use?" This 
is to assume the attitude of the man who pays the interest, but who 
does not pay the principal of his indebtedness. 

An ordinance fixing the compensation for perishable property de- 
voted to public use which fails to make any provision for physical 
dépréciation of such property, and to keep the original capital intact, 
is unjust to the owner. It has been held repeatedly that in fixing rates 
the dépréciation of the plant from natural causes resulting from use 
should be taken into considération. San Diego L. & T. Co. v. Jasper, 
189 U. S. 439, 442, 23 Sup. Ct. 571. 47 L. Ed. 892; San Diego E. & 
T. Co. v. National City (C. C.) 74 Fed. 79 ; Spring Valley Waterworks 
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V. San Francisco (C. C.) 124 Fed. 574, 599 ; San Diego Water Co. v. 
San Diego (dissenting opinion by Chief Justice Beatty) 118 Cal. 557, 
588, 50 Pac. 633, 38 L. R. A. 460, 62 Am. St. Rep. 261 ; Beale & Wy- 
man on R. R. Rate Reg. § 430. In San Joaquin & King's River C. 
& I. Co. V. County of Stanislaus (recently decided in this court by 
Judge Morrow) 163 Fed. 5G7, it appeared that the complainant's works 
were suffering considérable détérioration, but the rates in question 
made no provision therefor. It was held the rates were unreasonable 
and unjust for that reason, if for no other. San Joaquin & King's 
River C. & I. Co. v. County of Stanislaus (C. C.) 163 Fed. 567 ; Long 
Branch Com'rs v. Tintern Manor Co., 70 N. J. Eq. 71, 62 Atl. 474, 
478 ; Brymer v. Butler Water Co., 179 Pa. 231, 251, 36 Atl. 249, 36 
h. R. A. 260. While there is considérable testimony as to déprécia- 
tion, the proper amount to be allowed for that élément is not free from 
difficulty. Mr. Adams, Mr. Webster, and Mr. Schussler testify that 
$260,000 per annum is a proper allowance. But in view of the testi- 
mony showing sucli a relatively high présent value for the perishable 
property as compared with its probable original cost, the allowance 
will be arbitrarily iîxed for the présent proceedings at $160,000. 

Taxes and Operating Expenses. 

Taxes for this fiscal year hâve been estimated at $375,000, and 
operating expenses at $600,000. No testimony has been oiïered show- 
ing thèse figures to be excessive or improper ; they were accepted as 
fair by the board of supervisors, and in this proceeding they will be 
deemed just. 

The foregoing considérations, then, lead to the conclusion that the 
water rates for the présent fiscal year should provide for income as 
f ollows : 

Operating expenses $ 600,000 00 

Dépréciation 160,000 00 

Taxes 375,000 00 

5 per cent, income on ,$27,553,512, approximate présent value 

of the property 1 ,377,075 60 

Total gross Income $2,512,075 00 

The income of 1907, under the 1902 rates, was $1,932,778.58. Mr. 
Booker, chief clerk of the company for many years, estimâtes the 
income for the présent fiscal year at $2,246,000. It has been claimed 
for the défendants that the business of this year will show an increase 
of 15 per cent, above that of 1907, and that the income of the présent 
year will amount to $2,395,045. No substantial basis is suggested 
for such an estimated increase. It is too speciilative to form a founda- 
tion for judicial action. 

The following table shows the income of the company for each year, 
beginning with 1902: In column 1 appears the gross income from ail 
sources; in column 2, the gross income from sales of water; and in 
column 3, net income after paying taxes and operating expenses. In 
passing it is proper to say that $571,751.13, expended by the com- 
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pany for "extraordinary replacement" in 1906 and 1907, is not includ- 
ed in the operating expenses of those years, 

12 3 

1902 $1,980.651 $1,933.192 $1,289,808 

1903 2.070,983 2,020,334 1,235.004 

1904 2,212.303 2,070,765 1,291,9.54 

1905 2,299.7ti5 2,22G.2()0 1,359,440 

1906 1,.53.5.782 1,492.322 769,012 

1907 1,032.778 1,870,560 1,013,737 

1908: Estiiiiate bv supervisors 2,395.0(35 2,-334,584 1,420,005 

Estiuiate liy coni])an,v- 2,240,000 2,185,519 1,271,000 

Before the earthquake the annual increase in business was between 
5 and 6 par cent. In view of présent business conditions, $2,246,000 
will be accepted as the probable income for the présent year. This 
estimated income will fall short of the required income, as shown 
above, by $266,675.60. After paying taxes, operating expenses, and 
dépréciation, there will remain a net income of $1,111,000 for the use 
of complainant's property, or 4,03 per cent, upon the présent value 
of the property in use. This is less than a just and reasonable compen- 
sation, and "amounts to the taking of private property for public use 
without just compensation, thereby depriving the coniplainant of its 
property without due process of law." Spring Valley Waterworks 
V. San Francisco, 124 Fed. 574. 

Preliminary Inj'unction. 

The situation disclosed by the record is novel, to say the least. Such 
a condition has never presented itself before in the history of this liti- 
gation. Hitherto the company has sought to prevent the enforcement 
of ordinances reducing rates; now it seeks to enjoin the enforcement 
of an ordinance which rai ses rates. In previous suits coniplainant 
offered to conform to the rates of 1902, and asked permission to collect 
such rates; thus the court was enabled to judge in advance the effect 
of its order ; but in the bill of complaint now under considération there 
is a significant absence of suggestion that the water company is willing 
to conform to any specified schedule of rates, or that the charges for 
water, in case an injunction pendente lite is granted, be limited or de- 
fined by the court in any manner whatever. Furthermore, it was con- 
tended in the argument that this court neither on preliminary injunc- 
tion nor final hearing has any power to place a limit upon the amount 
which the company may collect. Without the restraining influence of 
the ordinance the company can exercise its own judgment as to what 
is just and reasonable; it can ofifer to deliver water on its own terms; 
its customers must either accept those terms or forego the use of wa- 
ter. Complainant has not, in so many words, asked permission to ad- 
just water rates, but it has asked an injunction which this court in the 
exercise of its discrétion may grant or refuse. If refused, the ordi- 
nance fixes a limit beyond which the company cannot rai se its charges 
for water; if granted, the ordinance is temporarily annulled, and the 
company is thereby given a right, which it does not and otherwise can- 
not enjoy, during the présent fiscal year, namely, the right, practically 
unlimited under présent conditions, to fix prices at which it will sell 

165 F.— 45 
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water. Freedom to raise water rates is the resuit, and therefore a part 
of the injunctive relief sought by complainant, and it must be so re- 
garded. Equity looks at the substance of things ; it is the effect, not 
the mère form of the demanded relief, which must be considered. 

We are thus led to the question whether, under such conditions, a 
court of equity can in the exercise of its discrétion issue such an in- 
junction. Défendants contend that by collecting the rates of 1903 for 
more than five years prior to this suit complainant acquiesced therein, 
and in the rates which it now seeks to enjoin, and hence, whether the 
ordinance be valid or invalid, a preliminary injunction should not issue. 
In Perkins v. Northern Pac. Ry. Co. (C. C.) 155 Fed. 445, after an 
order of the State Railroad and Warehouse Commission, and also 
an act of the Législature of Minnesota reducing freights and fares, 
had gone into effect and had been accepted and put into opération by 
the railroad companies, certain stockholders of the railroad company 
brought suit to restrain further enforcement of the reduced rates, al- 
leging they were confiscatory. Judge Lochren refused a preliminary 
injunction on the ground that the office of such a writ is to keep mat- 
ters in statu quo, and ordinarily it should not go beyond that, and it 
should not go "beyond cases where there is actual f raud ; where the 
person receiving the property has no fair claim of right * * * to 
the property. If lie can show that he has a fair color of right which 
may be litigated, he ought not to be deprived of an opportunity to 
préserve the status quo until the matter should be properly deter- 
mined." And inasmuch as it was claimed, and no doubt honestly, 
by the authorities, that the rates were adéquate and not confiscatory, 
it was held by Judge Lochren that an injunction could not go against 
rates which had been accepted by the railroad, and were in opération. 
It is "a gênerai rule that long acquiescence on the part of a plaintiff 
in a state of things which he afterwards seeks to bave enjoined will 
constitute suffîcient ground for refusing the desired relief." 1 Spelling 
on Inj. & Extraordinary Rem. § 267, p. 40. But "the acquiescence 
which will bar a complainant from the exercise in his favor of the dis- 
cretionary jurisdiction by injunction must be such as proves his assent 
to the acts of the défendant, and to the injuries to himself which hâve 
flowed or can reasonably be anticipated to flow from those acts." Lux 
V. Haggin, 69 Cal. 255, 371, 4 Pac. 919, 10 Pac. 674. The record 
shows that complainant has rarely missed an opportunity to protest 
against the rates of 1902, and to urge both in court and in the board 
of supervisors that the rates for that year were unjust and insuffi- 
cient. Furthermore, even though the rates since that year bave been 
constant, the increased outgo for taxes and operating expenses has re- 
sulted in a much diminished income to the company, There has been 
no suffîcient acceptance of, or consent to, the rates of 1902, or to its 
diminishing net income under those rates, to constitute acquiescence 
on the part of complainant within the légal acceptation of that term. 

Défendants insist that the function of a preliminary injunction is to 
préserve the status quo. They argue that ever since 1902 the com- 
pany has furnished water at the 1903 rates; that condition is therefore 
the status quo; to set aside the 1902 rates is to destroy the status quo, 
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and to maintain those rates is to préserve the status quo ; and that "the 
granting of this preliminary injunction will absolutely destroy the sta- 
tus quo; it will leave the inhabitants of the city, as well as the city 
officiais, entirely at the mercy of this complainant company," and hence 
it should not issue. On the other hand, complainant says, before this 
suit no ordinance and no ofRcial rates were in force, and consequently 
the status quo is a condition in which there is no ordinance, no rates 
fixed by law, and the company is free to regulate its charges by con- 
tract with its customers. As the doctrine is usually stated : 

"The sole object of an interlocutory or preliminary injunction Is to préserve 
the subject in controversy in its then condition, and, wlthout determinlng 
any question of rlght, nierely to prevent the perpétration of wrong, or the 
dolng of an act wliereby the right in controversy may be materially injureii 
or endangered. It ear.not be used for the purpose of taking property ont of 
the possession of one party and givlng its possession to another ; nor does 
it compel the défendant to undo what he has done, as this mlght injure hlm 
as much as his act would Injure hls opponent. Injunction prevents the fur- 
ther contlnuance of injurions acts begun, or prevents dolng them, if only 
threatened. It acts only prospectlvely to préserve things in statu quo untU 
ultimate décision. It does not prejudge wlthout hearlng ; it does not antlcl- 
pate ultimate décision, givlng décision on the merlts and then hearlng." 1 
Hlgh, Inj. §§ 4, 5, 355, 715. 

"If a preliminary order restrains one of the parties from interférence wIth 
the property in dispute and leaves the other free so to interfère, the court 
vi'lll modify éuch order so as to do equal justice to the parties, and keep the 
property in statu quo until the détermination of the controversy as to title 
and their respective rights. * * * If It undertakes, or if Its effect is, to 
dispose of the merlts of a controversy wlthout a hearlng, or If It devests a 
party of his possession or rights in property witliout a trial, it Is void." 
1 Beach, Inj. §§ 110, 112; Bettman v. Haniess, 42 W. Va, 433, 441, 26 S. E. 
271, 273, 36 L. R. A. 56G, 571 ; Cole Sllver Mfg. Co. v Virginia & Gold Ilill 
Water Co., 1 Sawyer, 685, 603, Fed. Cas. No. 2,990; City of Kewton v. Levis, 
79 Fed. 715, 25 C. C. A. 161; Alaska Ry. Co. v. Copper River By. Co. (C. 
O. A.) 160 Fed. 862 ; 5 Pom. Eq. Jur. § 264. 

If we adopt défendants' conception of the status quo, the injunc- 
tion will be denied, the ordinance will remain in force, and complainant 
will collect substantially the rates of 1902. Since 1902, however, con- 
ditions hâve changed ; taxes and operating expenses hâve increased to 
such an extent that the net income of the company in 1907 was less 
than the net income in 1903 by about $300,000; and, although the 
company estimâtes an increase in its business for this year, the net 
income of 1903 will still exceed the estimated net income of 1908-09 
by $18,808.98. Thus, while the rates are practically the same as in 
1903, the net income will probably be less; and this is the condition 
notwithstanding the fact that during the interval the company, by as- 
sessing its stockholders and by the sale of bonds, has raised about 
$3,000,000, ail of which has been expended in repairs or betterments; 
and notwithstanding the further fact that San Francisco consumed 
but 10,102,000,000 gallons of water in 1903 as against 11,181,000,000 
gallons in 1907. If at the end of one or two years, as the case may 
be, a final décision is reached, and the ordinance is declared confisca- 
tory, how is the company to recover the différence between what it 
has collected and what it should hâve received? Of its 49,000 cus- 
tomers many will hâve departed, and others will be pecuniarily irre- 
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sponsible. George E. Booker, chief clerk of the company, testifies that 
"one-half of the customers are tenants, who move frequently and hâve 
no settled or permanent place of abode." The same section of the 
Constitution of CaHfornia which requires the board of supervisors to 
fix water rates also déclares that "any person, company or corpora- 
tion collecting water rates in any city or county or city or town in 
this State otherwise than as so established, shall forfeit the franchise 
and waterworks of such person, company or corporation to the city 
and county or city or town where the same are collected for the public 
use." This provision is certainly drastic enough to deter the com- 
pany, in the absence of an injunction pendante lite, from charging 
or attempting to collect rates hîgher than those set out in the ordi- 
nance. If the company charges the rate of the ordinance and receives 
the same without protest, or demand of payment at a higher rate, it 
would probably be unable to recover anythmg more, even if the court 
on final hearing should déclare the ordinance invalid and the company 
entitled to a higher rate. Consolidated Gas Co. v. Mayer (C. C.) 14S 
Fed. 150, 153. Again, under the Constitution of California and the 
charter of the city and county of San Francisco, the municipal ex- 
penses of any one fiscal year cannot be paid out of the funds and rev- 
enues raised for any subséquent fiscal year. The ordinance in ques- 
tion ceases to be effective July 1, 1909. It is highly improbable that 
a final decree can be had by that time. It is therefore obvious that 
to maintaiii the status quo as contended for by défendants is to defeat 
the very object which equity seeks to accomplish in preserving the 
status quo. It is also clear that complamant's injury will be irréparable! 
without such an injunction if it prevails on final hearing. To deny the 
injunction is to deny complainant any substantial relief, and to empty 
the final decree before it is rendered 

While it appears that the ordinance in question is probably con- 
fiscatory, and therefore invalid, the fact that complainant will suffer 
irréparable mjury unless an injunction issues is not décisive. The 
court owes equal considération to both parties; it must not issue an 
injunction which will do more harm to one party than good to the 
other; it should so préserve the matters in dispute as to protect each 
party as far as possible from harm. We hâve no means of knowing 
the plans of the company; whether it will raise the rates for the re- 
mainder of the fiscal year to the full amount of what is alleged to be 
reasonable — that is, so as to realize an mcome of more than $3,000,000 
net — or whether it will be content witn something less. If the ordi- 
nance is finally adjudged valid, any collections made in excess of the 
rates specified therein must be repaid. Such repayment can be secured 
by a proper bond; but if the ordinance is adj'idged confiscatory, and 
therefore invalid, there is no practicable remedy for the consumer, 
who, under the necessity of agreeing to the terms offered by the com- 
pany or foregoing the use of water, contracts to pay and does pay 
more than is just. His injury is irréparable. It is not sufficient to say 
that courts will enjoin the unreasonable charges, or that this court 
will promptly dissolve the injunction, if, pending the suit, complainant 
abuses the process of the court. Whether the rates so fixed by the 
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Company are reasonable or unreasonable is a question of fact which 
no court would présume to décide without a hearing, and such a hear- 
ing may be long and expensive. Most consumers will consider water 
of any quality or price cheaper than litigation. Neither conception of 
tlie status quo is satisfactory. Neither, if maintained, will afford adé- 
quate protection but to one party. If the ordinance is confiscatory, 
complainant is entitled to an additional suni which will niake its com- 
pensation just and reasonable. This sum will be lost to complainant 
if the injunction is denied. On the other hand, if the ordinance is 
confiscatory and the injunction is granted as prayed for, if complainant 
exacts a compensation in excess of what is just, the excess will be lost 
to S.an Francisco and its inhabitants. Equity, however, lias no peculiar 
concern for the status quo, except that its préservation usually, if not 
always, accomplishes that which is the object of a preliminary in- 
junction ; that object is to préserve the fund, the property, the right. 
or other thing in dispute, from waste, destruction, or disturbance until 
the rights and equities of the contending parties can be fully consid- 
ered and determined. Notwithstanding the fact that the ordinance is 
probably confiscatory, and that its enforcement should be restrained 
pending suit in order to save complainant from irréparable injury, an 
interlocutory injunction, the efïect of which is to give complainant 
the authority, practically without limit, to fix priées at which it will 
sell vi'ater, must be denied for the following reasons: 

1. It is an abuse of judicial discrétion to issue an injunction which 
will permit one party to obtain any advantage by acting, while the 
hands of the adverse partv are tied by the writ. Northern Pac. R. R. 
Co. v. City of Spokane (C. C.) Ô3 Fed. 428, 4.30 ; Lake Shore & M.. 
S. Ry. Co. V. Tavlor, 134 111. G03, S5 N. E. 588 ; Maçon, etc., R. R. 
Co. V. Gibson, 85 Ga. 1, 11 S. E. 443, 21 Ani. St. Rep. 135, 147 ; 1 
Beach on Inj § 110 In Maçon, etc., R. R. Co. v. Gibson, supra, the 
court uses this language: 

"A court of eqnity, or a court of law in tlie exercise of e(|uital)le fuiietious, 
luay, and should. always impose just ternis as a condition to its interférence 
by interlocutory injunction in belialf of suitors. ïlie grautiuR and continuiitL,' 
of an injunction is not matter of strict ri.i;lit in tlie parties, but of souud 
discrétion in the judge of the court. In the exercise of such discrétion, it 
seems highly inexiiedient to liold one of the parties to the litigation absohitely 
bound, whiist the other party remain.s jierfectly froe. ïhis would liave tlie 
appearance of subjeeting the former to the will, ou eveu the caprice of thé 
latter." 

In Northern Pac. Ry. Co. v. City of Spokane, supra, there was a 
controversy as to the title to a tract of land in the city of Spokane; 
the city claimed the land was dedicated for a public street, and it was 
claimed by the railroad as a part of its right of way. The company 
owned a warehotise which covered a portion of this ground ; the 
ground was also the site of a railroad dépôt which had been destroyed 
by fire. The city, claiming that the structures were or would be a nui- 
sance, proposed to tear down the warehouse, and also to prevent the 
Company from rebuilding the dépôt on any part of the street. A pre- 
liminary restraining order was issued. On motion to vacate this order 
the court held that the destruction of the warehouse should be re- 
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strained, and that the city could not be enjoined from preventing the 
rebuilding of the dépôt on the street, because: 

"The purpose of a restraining order pendente Ute, ta ail cases of this 
nature, is to préserve property which Is the subject of controversy In Its 
existing condition until a final heariug and détermination of the cause; and 
the order should be limited so as to slniply préserve the status quo, and 
should not give elther party an advantage by proceeding in the acquisition or 
altération of property, the right to which Is disputed, while the hands of 
the other party are tled." 

2. The court must so exercise its discrétion as to safeguard the 
interests of both parties. Schneider v. New Amsterdam Gas Ce, 116 
App. Div. 345, 101 N. Y. Supp- 535; Sampson & Murdock Co. v. 
Seaver-Radford Co. (C. C.) 129 Fed. 7G1, 773. 

3. It is a well-settled doctrine that a preliminary injunction which 
takes, or has the efïect of taking, property out of the possession of one 
party, and placing it in possession of the other, is improper, because : 

"It Is not the form but the effeet of the order which must be regarded. 
If It take or permit the taking from a dofendunt anythlng he has, it would 
anticipate and forejudge the nierits of the controversy, and transcend, as 
we hâve seen, the purjwses of a preliminary Injunction." Southern Pac. II. R. 
Co. V. City of Oaliland (C. C.) 58 Fed. 50, 54; Calvert v. State, 34 Neb. 616, 
52 N. W. 68T, 692. 

The reasoning on which this rule is based should apply with equal 
force to an interlocutory injunction, the efïect of which will be to re- 
strain the opération of a rate-fixing ordinance adopted by défendants 
in exécution of a power conferred by the Constitution of the state of 
California, and transfer the power to regulate rates to complainant 
for the remainder of this fiscal year. 

4. The efïect of the injunction to the full extent prayed for will be, 
for ail practical purposes, a decree in favor of the complainant in ad- 
vance of the trial. During the interval which must elapse before final 
hearing and the end of the fiscal year, the company will be at liberty 
to exercise and enjoy substantially every right for which it will con- 
tend on the trial. If the injunction issues, the complainant has pre- 
vailed for the présent, without a trial, and at the very beginning of the 
suit; it need do nothing more than delay the proceedings as much as 
possible. Such an injunction goes too far, because it gives to the 
complainant the rights for which it contends in advance of a décision. 
Trow Directory v. Boyd (C. C.) 97 Fed. 586; Chester Traction Co. v. 
Philadelphia, 174 Pa. 284, 34 Atl. 619 ; Calvert v. State, 34 Neb. 616, 
52 N. W. 687, 692; Van Veghten v. Howland, 12 Abb. Pr., N. S. (N. 
Y.) 461 ; Bettman v. Harness, 42 W. Va. 433, 26 S. E. 271, 36 L. R. 
A. 566, 570; Ladd v. Flynn, 90 Mich. 181, 51 N. W. 203, 204. 

6. It is conceded by both parties that the court cannot on this hear- 
ing fix water rates. That power is vested by the Constitution in the 
board of supervisors. The court is now asked, in view of its own 
inability to fix rates, in view of the fact that it can give no décision en 
the merits of the case until final hearing, to clothe this complainant 
with authority to regulate rates pending suit. Reasonable rates must 
be based on a décision as to what is the reasonable value of the serv- 
ice, and this may be one of the most vital issues in the suit. Has it 
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ever been held a proper exercise of judicial discrétion in a strenuously 
contested case to permit one of the parties to décide his own cause in 
advance of the final decree? 

We are confronted with this condition: To refuse a preliminary 
injunction is to deny complainant ail relief. On the other hand, an in- 
junction, unrestricted, as prayed for, will not only ill accord with 
équitable principles, but will subject water consumers to irréparable 
loss. If the court could say to the company, keep your water, and to 
the consumer, keep your rates until this matter is finally adjusted, the 
solution would be easy, but it is impossible ; the people must hâve wa- 
ter, and the company must continue to supply them. Having once en- 
listed in the public service, the company cannot withdraw. Though de- 
nied relief, the company must continue to perform its part of the con- 
tract at a continuing loss, at a loss which is irréparable. 

Again, if it be conceded that the 1908 rate is the status que, and 
that no interlocutory injunction can issue subverting the status quo, 
then the 1902 rates must prevail until the end of the case, and the 
company must continue to furnish water at the rates of 1902. If those 
rates are unjust to the company, the deficiency in its income will be 
continuing; each day will add to the deficiency and to the sum total 
of the company's irréparable loss. This suit may linger in the court 
for years, as others hâve. If the board each year re-enacts the 1903 
rates until final judgment, and thereafter adopts the same rates, or 
rates which will yield substantially less than a reasonable compensa- 
tion, when will complainant be able to escape from the 1902 rates as 
the status quo, or from such continuing loss, even though the court 
déclares each ordinance confiscatory? If the court attempts to pre- 
scribe rates to be coUected pending suit, it is at once met with the 
objection that it has no more power to fix rates than the board has to 
adjudge a rate-fixing ordinance valid and constitutional ; but the court 
has no less power to deal with rates prescribed by the company than 
to deal with rates established by ordinance. 

It has been established in this proceeding that complainant is prob- 
ably entitled to a gross income $266,675.60 larger than the présent 
rates will afford, and that such sum will probably be lost if not in some 
manner protected by the court. This can only be accomplished by 
so prohibiting the enforcement of the ordinance that complainant may 
coUect the additional amount from its customers. So much relief com- 
plainant ought to hâve, but no more. This court is bound to gauge 
with even hands its interlocutory relief by the circumstances, condi- 
tions, and rights which hâve appeared, to the end that each party shall 
suffer the minimum of injury. But at this time in thèse proceedings, 
under what principle can an order be justified by which the court says, 
in effect, to complainant, "You are entitled to so much relief; this 
the court deems just and reasonable ; you will not only be permittcd 
to take this, but you will be put in such a position that you can take 
as much more as you think reasonable." True, this court cannot fix 
water rates, but it can require each suitor who seeks equity to do 
equity, or go away empty. 

If an interlocutory injunction issues without restrictions, water rates 
will be arranged by contract between complainant and its customers. 
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It is urged that any such restrictions would be improper becaiise they 
would violate complainant's right of contract, wliicli also is protected 
by the fédéral Constitution. It is unnecessary at the présent time to 
define complainant's contractual rights under the ordinance when it 
is in force. It is siifficient to say that the company cannot fix priées 
in excess of those specified in the ordinance, which consumers must 
accept or otherwise forego the use of water ; nor can it enjoy or ex- 
ercise any such right during the présent year and pending this suit, 
except as the resuit of an exercise of judicial discrétion by this court 
in behalf of the company. This is not a case where the Constitution 
has left to the Législature or to the board of supervisors the power and 
discrétion to décide when water-rate régulation is necessary and prop- 
er, in addition to the power and discrétion to regulate .such rates. Un- 
der such a law when the rate-fixing agency, presuming such régulation 
is unnecessary, has failed to act, the water owner and the water con- 
sumer may contract freely. This is what is decided in Fresno Canal, 
etc., Co. V. Park, 129 Cal. 437, 62 Pac. 87 ; but hère there is no pre- 
sumption that régulation is unnecessary ; the Constitution has declared 
the necessity of régulation, and under severe sanctions requires the 
board to fix rates each year. If now the court in its discrétion sees fit 
to grant an injunction pending the suit, under conditions which limit 
complainant's liberty to exact rates, it is simply defining the privilège 
which it confers, not curtailing a right. "As to the power of a court 
of equity to impose any terms in its discrétion as a condition of grant- 
ing or continuing an injunction, there can be no question." Meyers v. 
Block, 130 U. S. 20G, 214, 7 Sup. Ct. 525, 529, 30 L. Ed. 642. "In 
balancing the comparative convenience or inconvenience from granting 
or withholding an injunction, the court will take into considération 
what means it has of putting the party who may be ultimately success- 
ful in the position he would hâve stood if -his légal rights had not been 
interfered with. The court may often by imposing terms on the one 
party, as the condition of either granting or withholding the injunction, 
secure the other party from damage in the event of his proving ulti- 
mately to hâve the légal right." Kerr, Inj. 28. The court "will take 
care so to frame its order as not to deprive either party of the benefît 
hè is entitled to, if in the event it turns ont that the party in whose 
favor the order is made shall be in the wrong." Id. 27 ; Russell v. 
Farley, 105 U. S- 433, 439, 36 h. Ed. 1060 ; Great Falls Mfg. Co. v. 
Henry, 35 Grat. (Va.) 575 ; Guttenberger v. Woods, 51 Cal. 533. 
. It is insisted on behalf of complainant that the preliminary injunc- 
tion demanded hère is in form precisely like the injunction issued in 
the suits of 1903, 1904, and 1905, between the city and the water com- 
pany. This is true, but the conditions are strikingly différent. In 
those cases the purpose was to restrain the city from enforcing an 
ordinance reducing water rates; hère the ultimate purpose is to so 
restrain the city that the company may raise its rates. In those cases 
the complainant, with becoming déférence to the great principle that 
he who seeks equity must do or offer to do equity, came into this tri- 
bunal offering to conform to the water rates of 1903, and asking an 
order permitting those rates to be collectcd. Hère the only intimation 
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contained in the complaint, if it may be considérée! an intimation, as 
to the measure of rates to be collected during the controversy, is thc 
allégation that complainant is justly entitled to an annual income of 
more than $3,000,000 net. In Consolidated Gas Co. v. Mayer (C. C.) 
146 Fed. 150, tvvo acts of the Législature and an order of the gas 
commission reducing gas rates from $1 to 80 cents per 1,000 cubic 
feet were attacked. An interlocntory injnnction was issiied in v.diich 
it was provided "that the gas company might charge or demand pay- 
ment at the old rate, and might collect at that rate from such as choose 
to pay " It also provided that the différence so collected betvveeu the 
old rate and the new rate should be impounded under direction of the 
court so as fully to insure its return to the person paymg the samc, 
in the event of the company's fading to succeed in its litigation. A sim- 
ilar order was niade in Buffalo Gas Co. v. City of Buffalo (C. C.) L^fî 
Fed. 370 The gas company asked "leave of the court to issue to its 
customers bills or demands for gas consumed each mionth at the rate 
of $1 per 1,000 feet, the différence between such sum if j^aid by the 
customer and the amount fixed by the commission to be impounded 
untd the controversy may be determined " The order was so made, 
but with the provision "that the customer may hâve the option of pay- 
ing the higher or lower rate " An order will follovv' this décision pro- 
viding that an injunction pendente lite issue; that complainant be per- 
mitted, under certain restrictions and limitations, to arrange its priées 
for water, delivered during the time said injunction remains in force, 
by contract with its customers ; that ail compensation for water col- 
lected m excess of the rates specified by the ordmance in question be 
impounded to await the iinal décision or further order of this court ; 
and that complainant exécute an undertaking in the sum of $100,000 
to answer for damages, and to insure its prompt and faithful obédience 
to such order. 

I am aware that niipounding such funds vi'ill occasion much incon- 
venience, but I believe such mconvenience will be counterbalanced by 
the additional assurance to consumers of prompt, équitable, and gra- 
cions distribution, m case it be finally decided that such moneys, or 
any portion of them, ought to be returned. Another and weightier 
reason prompts such a course. On a preliminary motion like this the 
testimony is not ripe for final considération, and there is of necessity 
a wide margin of nncertainty. The court should therefore proceed 
with caution, and, if it retams control of thèse funds until final de- 
cree, it will then be possible to correct any errors which may hâve been 
made, without serions loss to any one who may be injured by said or- 
der, and it will be possible to ma intain such fund intact until the im- 
perfections and errors of this proceeding and in this court are cor- 
rected by the Court of Appeals. 
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AMERICAN ICB CO. V. POCONO SPRING WATER ICE CO. et al. 
(Circuit court, E. D. Pennsylvania. December 10, 1908.) 

1. Corporations (§ 619*) — Dissolution— Ofi-iceks as Trustées for Division 

or AssETs— Pennsylvania Sî-atute. 

Act Pa. May 21, 1S81 (P. L. 30), provides that trading corporations wliose 
charters expire ruay bring suita and maintain and défend suits already 
brought for the protection of their property and the collection of debts, 
and seli, convey, and dispose of their property, and make title therefor, 
as fully and efCectually as if their charters had not expired, and that the 
offlcers last elected, or the survivors of theni, shall be officers to represent 
said corporations for such purposes: "Provided that this act shall be 
construed only so as to enable said corporations to realize and divlde their 
assets and wind up their affairs and not to transact new business." Held, 
that, vi'here the existence of a corporation had corne to an end either be- 
cause its charter had termiuated by limitation or because of a sheriffl's 
sale of ail of its property and corporate franchises, its ofBcers last elected 
became trustées to distribute its assets, and that they had no power to 
prêter one gênerai credltor over another, and, in case they did so, vvere 
liable for an aeeounting as indivlduals to a créditer so discriminated 
against. 

[Ed. Note — For other cases, see Corporations, Cent. Dig. §§ 2459, 2460; 
Dec. Dlg. § 619.*] 

2. CoRroEATioNS (§ 619*) ~ Dissolution — Suit by Creditor After Dissolu- 

tion. 

As such statute does not authorlze a dissolved corporation to be sued, 
but only to "bring suits and maintain and défend suits already brought," 
a creditor, although his claim is unliquidated, may from the necessity of 
the case maintain a suit in equity against the ofBcers to requlre an ae- 
eounting from them as trustées, and the court havlug jurisdiction to dis- 
tribute the fund has power to liquidate his claim and to détermine the 
right of ail cl aimants to share in the fund 

[Ed, Note. — For other cases, see Corporations, Cent. Dig. §§ 2459, 2460; 
Dec. Dig, § 619.*] 

3. Landlord AND Tenant (§ 180*)— Eviction— Action fob Damages by Ten- 

ant— Failuee OF Considération 

A lessee who assumed and performed a eontract made by the lessor 
as a part considération for a lease for a terra of years, on his éviction, 
after a part of the term has expired. is entitled to recover for failure of 
considération on accouut of such performance only in proportion to the 
unexpired term of the lease. 

[Ed. Note.— For other cases, see Landlord and Tenant, Cent. Dlg. § 723 ; 
Dec. Dlg. § 180.*] 

4. Landlord and Tenant (§ 180*) — Eviction — Damages Recoverablb by 

Tenant— Value of Impkovements. 

Uuder the law of Pennsylvania by wliich a lessee on his éviction can re- 
cover the value of improvements made on the demlsed premises only 
where tlie éviction was through the wrongful act of the lessor, where the 
lessor is a corporation it caunot be charged wlth llability for such im- 
provements because the éviction vfus brought about by the fraud of its 
offlcers committed for their indivldual beueflt and not that of the cor- 
poration. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dlg. § 725 ; 
Dec. Dlg. § 180.*] 

In Equity. On final hearing. 

^For other cases see same topic & § ntimbeh in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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Frank R. Savidge, Henry R. Edmunds, and John G. Johnson, for 
complainant. 

Ira Jewell WilHams, Aaron Goldsmith, Francis Shunk Brown, and 
Alex. Simpson, Jr., for défendants. 

J. B. McPFIERSON, District Judge. The Pocono Spring- Water Ice 
Company (hereinafter called the Pocono Company) was a trading cor- 
poration duly chartered in 1895 by the state of Pennsylvania for the 
purpose, inter aha, of "cutting, storing and sehing ice" in the county 
of Monroe. In April, 1903, its real and personal property and its cor- 
porate franchises were sold at sherifif's sale for the sum of $50,250. 
The sale was held under process issued upon a first mortgage belonging 
to Chester Fulmer, administrator, to whom about $29,000 of the pur- 
chase price was awarded. Ont of the balance a further sum was paid 
to Van Orden Bros., a judgment créditer who had obtained a lien on 
the fund in the sheriff's hands, and the rest of the purchase money was 
applied to the payment of three gênerai creditors of the company — the 
First National Bank of Easton, the First National Bank of Bangor, and 
the estate of T. T. Miller. Thèse creditors had no lien, and the money 
was applied to their debts by the direction or with the consent of the 
défendants, Chester Snyder, the last elected président of the company, 
Frank C. Miller, its treasurer, and Robert J. Richards, its secretary. 
Richards was not a défendant originally, but was added by stipulation 
"as though he were expressly named as a défendant in the bill already 
filed." The American Ice Company (hereinafter called the ice com- 
pany), which claims to be a creditor also, received no part of the fund, 
and has filed this bill, asking as the prmcipal relief "that an account be 
stated by the said Chester Snyder and Frank C. Miller (and Robert J. 
Richards) under the direction of your honorable court of the surplus of 
$22,000, which remained after payment of the exécution of the said 
Chester Fulmer, administrator, etc., as well as of ail other estate, ef- 
fects, and assets of the Pocono Spring Water Company." The object 
of the proceeding is to compel the défendants to pay a proportionate 
share of the fund that was originally distributed among the three cred- 
itors just named. 

The bill is founded upon the Pennsylvania act of May 21, 1881 (P. 
L/. 30), which provides as follows : 

"That ail corporations for minlng, manufacturing or trading pnrposes, 
vvhether created by gênerai or spécial acts of assembly, wliose charters may 
hâve explred, or may hereafter expire, may briug suits, and ni;iintaiu and dé- 
fend suits already brought, for the protection and possession of their property, 
and the collection of debts and obligations owing to, or by, them, and sell, con- 
vey and dispose of their property, and make title therefor, as fully and efîect- 
ually as if their charters had not explred; and the officers last elected, or the 
survlvors of them, shall be officers to represeut said corporations for such 
purposes, and if no officers survive, the stockholders may elect officers under 
their by-laws: Provided, that this. act shall be construed only so as to en- 
able said corporations to realize and divide their assets, and wind ui) their 
afCairs, and not to transact new business." 

That this statute applies to such a case as is now presented, where 
the charter of the company has not expired by limitation, but where the 
corporate existence has been brought to an end by sheriff's sale, was 
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decided by the Suprême Court of Pennsylvani'a in another suit between 
the Pocono Company and the ice company, reported in 214 Pa,, at page 
640, 64 Atl., at page 398. After deciding that the Pocono Company was 
a trading corporation, and was theref ore within the scope of the act, the 
court used the following language in dealing with the objection that the 
statute did net apply because the charter of the company had not "ex- 
pired" : 

"It is equally apparent, \\e tliiiik, that the act was inteiided to apply to ail 
tradhig corporations whose business had ceased or terminated for auy cause 
whatever, and was not conflned to coriiorations whose charters had expired by 
express limitation. Why, it may be asked, should the Législature hâve enact- 
ed a remedy for the stockholders aud creditors of a trading corporation whose 
charter had expired by limitation, and not of a corporation whose charter 
rights had been extinguished by any other means? The evil was the same in 
both cases. So far as sucli interested parties are concerned, the effect w-as 
the same whether the corporation had expired by limitation or its property 
aud franchises had been sold under exécution. If this statute is not operative 
in tlie latter class of cases, the large sum due the plaintifC corporation, involv- 
ed in this suit, and any other claims it may hâve against solvent parties, will 
be retained by the debtors, whereas they could hâve been collected if the 
plaintiH corporation had been dissolved by the expiration of its charter. ïhe 
necessity and reason for the protection of the stockholders and creditors are 
the same in both cases, of which the Législature was duly aware. The mani- 
fest purpose of the act was to afford a remedy in ail cases, supposed not to ex- 
Ist at common law, where the life of a trading corporation expired or came to 
an end by any means whatever, in order that the parties interested might avait 
themselves of its assets. The statute is remédiai, and therefore is to be ex- 
tended to cases in eqiial mischief." 

But the Suprême Court of Pennsylvania had no occasion to pass 
upon the questions presented by the bill now under considération, and 
they must therefore be resolved without the aid of any opinion from 
that tribunal. And first, what duties are imposed by the act of 1881 
upon the officers of a corporation whose charter came to an end? 
The answer is plainly written in the statute. Suits may be brought 
to protect or to gain possession of the corporate property, or to col- 
lect debts and obhgations owing to the corporation by other persons; 
and, if suits hâve been already brought against the corporation, thèse 
may be maintained and defended. The officers may also sell, dispose 
of, and convey the corporate property as fully and effectually as the 
corporation itself might hâve done; but this and every other power 
give» by the act hâve the single purpose in view of enabling the officers 
to realize the assets in order to divide them among the persons enti- 
tled thereto, and thus to wind up the corporate afïairs. In a word, the 
officers are trustées with limited and definite powers, and thèse powers 
are to be exercised for the spécifie purpose of realizing the corporate 
assets and making distribution among creditors and (contingently) 
stockholders. The officers of the Pocono Company had few duties to 
perform. Ail the real and personal property of the corporation, and 
its franchises as well, had been converted into money by the sherifï's 
sale, and there was only one suit that needed attention, namely, an ac- 
tion against the ice company, the case reported on appeal in 214 
Pa.. 640, 64 Atl. 398. This resulted in a judgment (which was duly 
paid) of about $14,000 in favor of the Pocono Company. 

Having in hand, therefore, a fund which had been produced by the 
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corporate assets, what were the officers to do with it? Manifestly, 
to divide it; the act so directs, and this would hâve been their duty if 
the statute had been sdent on the subject. It is at this point that one 
of the principal disputes arises. If the corporation had continued to 
exist, it could hâve disposed of its assets, speaking generally, accord- 
ing to its wdl and pleasure. Certainly it could hâve used them to pay 
its debts, and in such payment it could hâve preferred some of its 
creditors to the exclusion of others. This was the undoubted right of 
the corporation — subject only to be interfered with by the bankruptcy 
law — and to this right the officers claim to hâve succeeded, asserting 
that, when they preferred the two banks and the Miller estate and ex- 
cluded the complainant, they did no more than they were legally en- 
titled to do To the correctness of this position I am unable to assent. 
There is nothing in the statute that gives to the officers the power to 
prefer one creditor over another, and, since the act bas not transfer- 
red it frorn the corporation to thèse trustées, it no longer exists. This 
right to prefer is personal to a debtor It is a privilège that belongs 
to him as an individual, and does not survive his natural death. The 
executor or administrator of an msolvent estate cannot exercise it, 
but must divide the assets pro rata among ail the creditors. This is 
true also of an assignée for the benetît of creditors. And the analogy 
should hold, I think, where a corporation bas suffered a civil death, 
and its property bas passed either actually or potentially into the hands 
of the law for distribution. Equity bas undoubted jurisdiction of such 
a subject, and it will no more sanction unequal distribution among 
creditors of the same class than it would enter such a decree of its own 
motion. Unless the statute bas laid down a différent ruie the duty of 
the officers was plain. That duty was to "divide," and the statute bas 
merely emphasized the obligation. Prima facie, this means divide 
equally (subject, of course, to such liens as may bave existed upon 
the property when it was converted into money), and, if the ofïicers 
undertook to divide unequally, they did so at their péril. They were 
under no compulsion to run any risk in the distribution. Being trus- 
tées, they could bave applied to a court of equity having jurisdiction 
either of the fund, or of the parties in interest, or of both the fund and 
the parties, and the decree of that court would bave been a complète 
protection. But they could not distribute on their own motion except 
at their own risk, and it seems clear to me that under the facts in 
proof the risk bas fallen.out against them, and that they must account 
to the complainant on the basis of whatever sum may appear to be 
justly due. The argument that the statute bas given to the officers 
the right to prefer among the corporate creditors, because it déclares 
that the officers may make title to the property as fuUy and effectually 
as if the charter had not expired, does not need much attention. This 
provision is intended, I think, merely to remove any doubt that might 
arise concerning the goodness of the title that the officers were able to 
convey, and bas no référence whatever to the distribution of the cor- 
porate property, or of its proceeds, among the creditors. 

But it is argued that the claim in suit is for unliquidated damages, 
and therefore will not sustain a bill for an account, at least until there 
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has been a liquidation by proceedings at law. Whatever weight might 
be given to this objection under other circumstances, I do not think 
it can be sustained in the présent suit The situation is exceptional. 
The claim of the ice Company cannot be hquidated at law, because no 
suit can be brought against the Pocono Company. It is a dissolved 
corporation, against which an action could not be maintained at com- 
mon law, and this immunity from suit has not been removed by the 
Pennsylvania Législature, for the act of 1881 only perniits such a cor- 
poration to "maintain and défend suits already brought," and the 
présent claim had not been put in litigation when the charter of the 
Pocono Company came to an end. From the necessity of the case, 
therefore, as well as upon familiar équitable principles, the court that 
has jurisdiction to distribute the fund must hâve the power to hear 
and détermine ail controversies concerning the right to share in such 
distribution, and this power extends to the liquidation of the claim in 
dispute. 

The claim has several éléments. It grows out of an agreement made 
în the fall of 1899, by which the Pocono Company leased to the ice 
Company — 

"the Icehouse havlng a eapacity of 59,000 tons and the englne honse and ma- 
chînery connected therewith owned by the party of the first part and situated 
at Naoml Fines In the coiinty of Monroe, and state of Pennsylvania, together 
with the exclusive privilège of cuttlng, taking and harvesting ice from Lake 
Naoml and the free use and enjoyment of ail the machinery, flxtures, imple- 
ments, utenslls and other Personal property which are now In, upon or con- 
nected with the said Icehouse and engine house ; also the free use of any and 
ail rights of way over the lands of the party of the first part, or others, to, 
from, around and about Lalce Naomi, and to and from the sald icehouse and 
other buildings; also, any and ail lands of the said party of the first part, to 
be mutually agreed upon hereafter, which may t:e desired by the party of the 
second part for the construction of additional buildings, whether temporary 
or permanent, for the housing and storing of ice; and also any and ail such 
lands of the party of the first part In sald county of Monroe as may be re- 
quired by the party of the second part for the construction, maintenance and 
equipment of railroad tracks, swltches, turnouts and dépôts." 

The terra of the lease was 10 years from November 1, 1899, but 
the ice company had the option of extending it for two successive 
terms of three years each. The rent was $7,500 a year, with a certain 
royalty for ice eut, taken, and harvested. As part of the considération 
also, the ice company assumed the fulfillment of a contract which the 
Pocono Company had made with the fîrm of Van Orden Bros., of 
Paterson, N. J. The Pocono Company agreed to keep the dam, ice- 
house, and other buildings on the property in good and substantial 
repair, and agreed further that the ice company might remove what- 
ever additional buildings it might erect during the terms of the. lease. 
The Pocono Company also covenanted that the ice company should 
hâve the peaceable and quiet enjoyment of the premises "without any 
let, suit, trouble, hmdrance of or from said party of the first part, its 
successors or assigns, or any other person or persons whomsoever." 

At the time this lease was executed, the property was incumbered 
of record by the Fulmer mortgage of $35,000, upon which the sheriff's 
sale was afterwards had in 1903. The sale, of course, divested the 
lease, and the ice company was obliged to surrender possession of the 
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premises inOctober of that year. By reason of this éviction, the cove- 
nant of quiet enjoyment was broken, and for the damages directly 
resulting therefrom tlie claimant is entitled to recover. This is one élé- 
ment of the claim, and the measure of damage therefor would be the 
value of the unexpired portion of the term described in the lease, and 
such other direct loss as may hâve been caused by the éviction — for 
example, damage to property, cost of removing machinery, etc. An- 
other élément is partial failure of considération. As already stated, 
part of the considération for the lease was an agreement by the ice 
Company to assume the Van Orden contract. For reasons vvhich do 
not appear in this litigation, the ice company did not carry out its 
agreement, whereupon the Van Ordens sued the Pocono Company 
and recovered judgment for the breach. This is the judgment that 
became a lien upon, and was paid out of, the proceeds of the sheriflf's 
sale, but the Pocono Company made this loss good, for it was success- 
ful in a countex suit against the ice company, based upon the agreement 
to assume the Van Orden contract, and the ice company was thus com- 
pelled to fulfill that obligation. But, as this assumption bj' the ice 
company was made as a partial considération for the whole term of 
the lease, and as four years of the term had been enjoyed when the 
éviction took place, there was no failure of considération during thèse 
four years, and recovery can only be had now after a proper allow- 
ance for this period has been made. 

The ice company claims the right also to recover for the value of the 
permanent improvements that were put upon the leased premises, but 
this item must, I think, be excluded from considération. Counsel con- 
cède that such value cannot be recovered under the rule established in 
Pennsylvania (Lanigan v Kille, 97 Pa. 120, 39 Am. Rep. 797), unless 
the éviction was brought about by the f raud of the lessor ; and it was 
therefore urgently argued that fraud had been established. The lead- 
ing facts upon which the argument rests were before the Suprême 
Court of Pennsylvania in Pocono Co. v. Ice Co., and were thus com- 
mented upon (214 Pa., at page 645, 64 Atl, at page 399) : 

"The learned court was clearly right in decUning to submit to tlie jury tlie 
question wbetlier the American Ice Company had been evicted from the leased 
premises by the fraud of the Pocono Company, There was not a scintilla of 
évidence in the case to sustain the defendant's allégation of fraud. The acts 
or circumstances suggested as évidence of fraud were not sufficient to create 
in an unblased mind even a suspicion of wrong. They are constantly occur- 
ring in transactions of this cliaracter, and are regarded as jierfectly proper and 
legitimate. As has l)een repeatedly said, fraud is never presumed, but must be 
established either by direct proof or by facts clearly proved sufficieut to war- 
rant a presumption of its existence." 

It is true that this language is only a dictum The décision of the 
court was that no damages due to the éviction could be set off in that 
action, because the covenant for quiet enjoyment had not been broken 
at the time the suit was brought. Manifestly, therefore, the fore- 
going remarks of the court concerning the proper measure of dam- 
ag-e to be allowed in a suit where the éviction could be considered were 
not called for by the décision, and in strictness may be disregarded. I 
do not feel bound by them, but, in view of the fact that the testimony 
offered in the présent suit to prove a fraudulent éviction, while it is 
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more detailed than in the former suit, does not add much that is es- 
sential, I think the language of the Pennsylvania court is entitled to 
respectful considération. But there is another, and a stronger, reason 
why the charge of fraud should not influence the award of damages 
to the complamant. It is to be noted that the fraud which will permit 
a lessee to recover the value of permanent iinprovements is the fraud 
of the lessor, while the fraud that is charged in the bill and is said 
to be estabhshed by the évidence is fraud on the part of Snyder and 
Miller, by which it is averred that they hâve individually profited. The 
seventh paragraph of the bill is as follows : 

"Your orator dotli further aver that the said Chester Snyder and Frank C. 
Jliller, not regarding the said covenants ol" the said the Pocono Spring Water 
Ire Company, whereof they the said Snyder and Miller were offlcers as afore- 
said, but contriving and fraudulently intending to violate the same and to 
procure the said lessee, your orator, to be evicted from the said premlses and 
to deprive your orator of its said lease and property and improvements, and 
themselves unjustly, dishonestly, and against eqnity to approprlate and possess 
themselves of the same, did fraudulently and unlawfuUy conspire, combine, 
confédérale, and agrée to and with each other and with other parties and 
persons, whose names to your orator are unknown, to carry their said unlaw- 
ful intention iuto effect ; and thereafter, to wit, on or about the 4th day of 
April, 1903, by their own willful and voluntary act and acts did cause and 
]ir<)cure ail the real and Personal property and ail the corporate franchises of 
the said the Pocono Spring Water Ice Company to be sold at judicial sale to 
one Aaron Goldsmitli, trustée, whereby the said corporation, the Pocono Spring 
Water Ice Company, did become dissolved and extinguished In law and in- 
capable of being sued ; and thereafter, to wit, on or about the Ist day of Octo- 
ber, 1903, the said Sns'der and Miller, together with the said Aaron Goldsmith, 
trustée, wrongfully, unjustly and against equity did cause your said orator to 
lie evicted and dispossessed of the premlses demised to it by the Pocono Spring 
Water Ice Comiiany as aforesaid, and did cause and procure the said Aaron 
Goldsmith, trustée, to enter thereupon and to seize and possess himself of the 
said property aud iujiirovements ; and thereafter, to wit, on or about the 5th 
day of August, 1903, did cause and procure a new corporation to be organized 
and created under the laws of the commonwealth of Pennsylvania styled 'The 
Pocono Pihes Ice Comi)any,' for the purpose of 'the supply of ice to the pub- 
lic,' in which said new corporation the said Chester Snyder was a stockholder, 
holding 59 shares, aud the said Franlt C. Miller was a stockholder, holding 
385 Shares out of a total of 571 shares issued ; and thereupon the said Snyder 
and Miller did cause and procure the said Aaron Goldsmith, trustée as afore- 
said, to convey to the said Poco'io Pines Ice Company the lands, tenements, 
and premises aforesaid, together with the improvements placed thereon by 
your orator as aforesaid, ail of which thenceforth and dowu to the time of fll- 
ing this bill hâve been occupied, used, and enjoyed by the said the Pocono 
Pines Ice Company." 

The évidence in support of thèse averments falls short of establish- 
ing fraud on the part of the corporate lessor, and I do not understand 
it to be seriously contended that the Pocono Company could be held lia- 
ble for the individual and imauthorized acts of its président and treas- 
urer, merely because thèse persons had been elected to their respective 
offices. It seem clear that, if the défendants Snyder and Miller hâve 
been gUilty of fraud, the remedy at law is adéquate. 

One objection of the Pocono Company remains to be considered. 
It is argued that no part of the ice company's claim for damages due 
to the éviction can be allowed in this suit because the subject is res 
adjudicata, having been necessarily involved in the suit decided by the 
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Suprême Court of Pennsylvania. This, however, is a niistake. In that 
suit the only counterclaim of the ice company which could hâve been 
heard was the claim that the Pocono Company had broken its coyenant 
to keep the buildings in repair ; and for damages of this description the 
ice company does not now ask to recover. It agrées that upon this sub- 
ject it had its day in court, and failed to offer the necessary proof. 
The Suprême Court of Pennsylvania thus disposed of the question : 

"A llke trouble arose when the défendant conipanj' attemiited to prove the 
loss it had sustained by reason of the failure of the plaiutlff to comply with 
Its covenaiit to keep the preraises in repalr. Whatever dania.ses the défend- 
ant suffei-ed by reason of this default, it was entitled to set off in this action. 
It first conceived the measnre of damages to be the value of the repairs which 
it had rnade, l)ut it failed to show the amount it had exjiended for repairs, 
and hence the jury was glven no data from which it could find a verdict. Sub- 
sequently the défendant called a witness to show the différence in the rental 
values of the premises by reason of the failure of the plaintiff to perform its 
covenaut to repair. If that was the proper nieasure of damages, the différence 
was not shown, as the only witness ofCered for the purpose was properly held 
to be incompétent and his évidence was excluded." 

But for damages due to the éviction, no counterclaim was then per- 
mitted, as will distinctly appear by the foUowing quotation from the 
opinion : 

"The covenant for quiet en.ioyment was a distinct and independent covenant 
from that of the défendant to assume the Van Orden Bros.' contract. Wright 
V. Smyth, 4 Watts & S. 527; Obermyer v. Nichols, 6 Bin. 1.59, 6 Am. Dec. 489; 
Famé Ins. Oo.'s Appeal, 83 Pa. 3!)0. A breach of the covenant was not a bar 
to this action by the plaiutlff. Obermyer v. Nichols, supra. If, however, at 
the time the action was brought, the défendant company had suffered any 
damages by reason of the failure of the plaintiff company to perform its cove- 
nant for quiet enjoyment, it could recoup the damages sustained by reason 
of the default. No fraud or bad faith having been shown on the part of the 
plaintiff, the défendant could not recover the value of the improvements it 
made on the premises for the prosecution of its business. Lanigan v. Kille, 
97 Pa. 120. Nor can we see how, under the circumstances and évidence in the 
case, the défendant can in this action avail itself of any damages sustained bj 
reason of the éviction. Notice to the défendant company to surrender posses- 
sion of the leased promises was served after this action was brought, and it 
was not required to, and did not, remove from the premises until three 
months thereafter. There was, therefore, no éviction at the impetration of 
the writ in tliis case. There had been no interférence with the defendant's 
bénéficiai enjoyment of the demised promises up to that date, and consequent- 
ly no éviction. It follows that there could be no set-ofC in this action for a 
breach of the covenant for quiet enjoyment. A sot-off is in the nature of a 
cross-demand, and, being incomplète at the impetration of the writ, is not 
available for the défendant in this action. Roig v. Ti;n, 1.03 Pa. 115; Guiinis, 
Barritt & Ck). v. Cluff, 111 Pa. 512, 4 Atl. 920; Znck v. McClure, 08 Pa. 541; 
Garrison V. Paul, 1 Penny. 380. If, however, the distendant company's claim 
for damages was ripe for action and was enforeealile by way of set-off, it 
produced no comiietent évidence uuder the facts disclosed on the trial to prove 
the claim. The évidence offered was i)r()i)erly excluded by the trial judge." 

Damages for the éviction were therefore not involved in the other 
suit, and may now be recovered. 

I conclude, therefore, that the complainant is entitled to an account 

from the défendants, and a decree to that effect may be entered. It 

should not embrace, however, so much of the fund produced by the 

sherifï's sale as was awarded to the Fulmer mortgage, nor so much also 
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as was paid out of that fund to satisfy the Van Orden judgment against 
the Pocono Company. The sums to be accounted for are the balance 
of the purchase money after thèse tvvo sums hâve been deducted, plus 
the amount afterwards received from the ice company in satisfaction 
of the judgment that was affîrmed by the Suprême Court of Pennsyl- 
vania. A master will be appointed to state the account, and he will 
be directed to liqiiidate the claim of the ice company in accordance 
with the rules laid down in this opinion. 
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CROWLEY et al. v. CARGO OF 3,639 TONS OF POCA- 
HONTAS COAL et al. 

(District Court, D. Maine. November 21, 1008.) 
Nos. 10, 12. 

1. SiiippiHO (§ 171*) — Demtjbrage— Construction of Bill ot Ladijîq. 

The provision of the new bill of lading that, after arrivai aud notice 
to the consignée and the expiration of 24 hours, the vessel shall hâve 
precedence in discharging over ail vessels arriving or giving notice after 
her arrivai, requires such vessel to be given her turn subject to whatever 
customs or necessities exist at the port of discharge and which may 
falrly be presnmed to hâve been within the contemplation of the parties. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dig. § 568; Dec. Dig. 
§ 171.*] 

2. SiiippiNG (§ 171*) — Demuebage — Delay in Discharging — Right of Pre- 

cedence. 

Schooners which arrived at the port of Portland, Me., for discharge of 
coal cargoes under MUs of lading providing that they should hâve pre- 
cedence In discharging over ail vessels arriving or giving notice after 
their arrivai, and that for any violation of such provision they should be 
compensated in deiuurrage as if, vphile delayed by such violation, their 
discharge had proceeded at the rate of 300 tons per day each, must be 
held to hâve contracted vrlth référence to the facilities for coal dis- 
charging at that port, and, among them, the facilities at the wharves of 
the railroad company to whose wharves they were assigned, aud are 
not entitled to claim a violation of contract because steamers of regular 
transatlantic Unes arriving after them were, in accordance with contracts 
and long custom, given precedence in discharging at the company's 
wharves which were not used as discharging places for coal but for 
gênerai cargoes. They were, however, entitled to precedence, over after- 
arriving vessels carrylng coal cargoes, to discharge at any wharf of the 
company used for discharging coal, so long as they were not assigned to 
any particular berth, and, after such assignment, to precedence over any 
after-arrlving vessel at such berth. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dig. § 568; Dec. Dig. 
§ 171.* 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Randall 
, V. Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 O. C. A. 4.] 

3. Shipping (§ 183*)— Demuebage— Delay in Discharging— Consteuction of 

Bills of Lading. 

Where other vessels were given precedence in discharging over such 
schooners in violation of their bills of lading, they were entitled to be 

♦For other cases see same toplo & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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compensated in demurrage only as If their discharge liad procoeded at 
the rate of 30O tons per day, rer^ardless of the nnmber of vessels so given 
preeedence which were dlseharging at the same time. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dig. § 593; Dec. Dig. 
§ 183.*] 

4. Shippinq (§ 171*) — Demurrage— Construction' dp Bill of Lading. 

Tlie fact that the railroad company to whose wharves the schooners 
were assigned. In order to secure a certain supply of coal for Its own 
use had contracted wlth a partlcular coal company to give its vessels 
immédiate discharge in considération of the right to use a percentage of 
ail coal so discharged, did not entitle such vessels to preeedence in dis- 
charging without liability on the part of the consignées for violation of 
the eontraet, in the absence of any express provision therefor ; and for 
the same reason vessels carrying cargoes of coal for the company's own 
use had no right of preeedence in discharging, since the parties could 
not he presumed to hâve contracted with référence thereto. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 508; Dec. Dig. 
§ 171.*] 

In Admiralty. 

Benjamin Thompson, for libelants. 

Bird & Bradley, for claimants and respondents. 

HALE, District Judge. Thèse two causes in admiralty are heard 
together. The libel in the first case is brought by Alexander Ross in 
his own behalf, and as the agent for the owners of the schooner Helen 
W. Martin, against a cargo of 3,408 tons of Pocahontas coal, of which 
Samuel D. Warren and others were consignées, and are now claimants. 
This suit is to recover five thousand dollars ($.5,000) for détention of 
the vessel at the port of Portland in April, 1903. 

The second libel is by John G. Crowley, in his own behalf, and as 
agent for the owners of the schooner Van Allens Boughton, against 
cargo of 3,639 tons of Pocahontas coal, and also against Samuel D. 
Warren and others, as the charterers of the vessel and consignées of 
the cargo. This suit is to recover seven thousand one hundred and 
nineteen dollars and fifty-two cents ($7,119.52) for détention of the 
vessel at the port of Portland in March, 1903. 

The testimony shows that on the 17th of February, 1903, the schoon- 
er Helen W. Martin was chartered by an oral charter, to load at Lam- 
bert's Point, Va., a cargo of coal, to be carried to the port of Portland 
at the agreed freight of $1.15 per ton and bridge money, cargo to be 
discharged free of expense to the schooner; that on March 7th the 
schooner received on board at Lambert's Point a cargo ,of 3,408 tons 
of Pocahontas coal, for which the master signed the usual bills of 
lading, by which he promised to deliver the cargo at the port of Port- 
land, dangers of the sea excepted, to S. D. Warren & Co., they paying 
freight thereon, as agreed, together with ail expenses of discharging. 
The bill of lading contained the provisions as to discharging of the 
"new bill of lading" or the "National Association bill of lading." Ail 
that is material of this bill of lading will be referred to later in this 
opinion. The Martin sailed on her voyage, arriving in Portland Sun- 
day afternoon, March 15, 1903. Her master, Capt. Ross, came ashore 

•For other cases see same topic & § kumbek In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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immediately, and went at once with his bill of lading to tlie office of the 
schooner's agent, Mr. Clark, of J. S. Winslow & Co., who immediately 
saw Mr. William M. Bradley, the agent and attorney of S. D. Warren 
& Co,, the consignées named in the bills of lading. The schooner's 
agent informed Mr. Bradley that the Martin had arrfved with coal 
consigned to S. D. Warren & Co., and that she had been reported to 
the Maine Central Railroad. Mr. Bradley requested Mr. Clark to re- 
port her at the Grand Trunk Railway. Mr. Clark took the Martin's 
bill of lading, went to the office of Mr. R. W. Scott, the Portland agent 
of the Grand Trunk Railway Company, and gave notice of the vessel's 
arrivai. The vessel's arrivai was also telephoned to Mr. Hammond, 
the agent of the Forest Paper Company, at Yarmouth, Me., the corpo- 
ration for which the coal was intended. This corporation is a branch 
of the business of S. D. Warren & Co. Its mills lie near the Grand 
Trunk Railway at Yarmouth ; and cargo can most conveniently be f or- 
warded to it over the Grand Trunk Railway. 

In January, 1903, the schooner Van Allens Boughton was chartered 
orally to load a cargo of coal at Lambert's Point, \^a,, to be carried to 
the port of Portland, at the agreed priée of $1.15 per ton and bridge 
money ; said cargo to be discharged f ree of expense to the vessel, Pur- 
suant to the charter, this schooner received on board at Lambert's 
Point a cargo of 3,G39 tons of Pocahontas coal, for which, on February 
3d, the master signed the usual bills of lading, by which he agreed to 
deliver the cargo at the port of Portland, dangers of the sea only ex- 
cepted, to S. D. Warren & Co., they paying the freight for the same, 
as agreed, together with ail expense of discharging cargo. The bills 
of lading contained the same provisions as were in the bills of lading 
of the Martin, to which I shall call attention later in this opinion, 

The Boughton proceeded on her voyage, and on February 13, 1903, 
at 9 o'clock in the forenoon, she came to anchor inside the breakwater 
at Portland Harbor. Capt, Carter, the master, immediately came 
ashore and went to the office of the schooner's agent, Mr. Clark, of 
J. S. Winslow & Co., who at once endeavored to find out by téléphone 
to whom the Boughton should report. Upon communicating with S. 
D. Warren & Co., he was instructed to report the Boughton's arrivai 
to the Maine Central. Capt. Carter then went to the office of the 
Maine Central Railroad Company, but found that the Maine Central 
would not accept the report. Capt. Carter then returned to the office 
of his agent, and, at Mr. Clark's suggestion, went to the office of Mr. 
Scott, the agent of the Grand Trunk Railway, at 12 o'clock, noon, and 
gave the clerk in Mr. Scott's office the bill of lading, requesting him to 
indorse upon it the Boughton's arrivai. Capt. Carter then stated that 
he was there to report. The clerk declined to indorse the bill of lad- 
ing, but made a note of the Boughton's arrivai. 

The évidence shows that at ail finies after their arrivai and report, 
the two schooners of the libelants were ready to make delivery of their 
cargo, in accordance with the terms of their contract. The Martin 
arrived and reported, as I hâve already indicated, at 10 o'clock in the 
forenoon of Sunday, March 15th, and was reported to the Grand Trunk 
Railway, by direction of Mr. Bradley, at 1 o'clock the same afternoon. 
She was not assigned to any berth until April îth, when she was di- 



ROSS V. CARGO OF 3,408 TONS OF POCAHONTAS GOAL. 72o 

rected to proceed to Galt's Wharf, where she was docked on the same 
day. Her discharge began on April 8th, and was completed April 13th. 
Her cargo was shipped over the Grand Trunk Railway to the Forest 
Paper Company, Yarmouth. The corrected bill of lading shows that 
she had on board 3,403% tons. Under the ordinary discharge of 150 
tons a day, the consignée would hâve been entitled to 22 days, IC 
hours, and 33 minutes in which to discharge her, excluding Sundays 
and hoHdays. She was therefore entitled to hâve her discharge com- 
pleted at 11 o'clock a. m. on April lOth. 

The Van Allens Boughton, as I hâve already said, arrived in Port- 
land at 9 a. m., February 13, 1903, and at once reported to the con- 
signées. By their direction she reported to the Maine Central Rail- 
road at 11 :40 the same forenoon, and to the Grand Trunk at 12 
o'clock, noon. No berth was assigned to her until February 38th, when 
she was assigned to the coal pockets ; on the day following, the assign- 
ment was countermanded ; and on March 3, 1903, she was assigned 
to shed No. 6 ; the reason for the change in berths being the fact that 
discharging at the coal pockets would interfère with the Grand Trunk 
Railway getting its own supply of coal at the pockets. The Boughton 
was docked at shed No. 6 at 11 a. m. on March 3d; her discharge was 
completed at 12 o'clock, midnight, March 12th. The Boughton had 
on board 3,639 tons of coal. Under the ordinary rate of discharge 
she should hâve been discharged in 24 days, 6 hours, and 5 minutes, 
omitting Sundays and holidays. The time, therefore, would hâve ex- 
pired on the 14th day of March, at 5 :45 p. m. 

It is contended on the part of the libelants that after the arrivai at 
the port of Portland of the two schooners, and after their report to 
their consignées, various other vessels, both steamers and sailing ves- 
sels, with coal cargoes, arrived at the port of Portland and were dis- 
charged at the berths of the Grand Trunk Railway Company ahead of 
the Martin and Boughton ; that thus the conditions of the bills of lad- 
ing were yiolated by the consignées ; that, during the time while other 
vessels were receiving precedence in their discharge, under the terms 
of their contracts, the Martin and Boughton were entitled to be com- 
pensated in demurrage as if their discharge had proceeded during the 
said time at the rate of 300 tons per day. Libelants claim that, under 
their contracts, the consignées could not exceed the number of lay 
days provided for, and, further, that their schooners must hâve prececl- 
ence over subsequently arriving and reporting vessels, even though 
thereby their schooners are the sooner discharged. On the other hand, 
the claimants contend that, if any vessels did hâve precedence in dis- 
charging over thèse two schooners of the libelants, such precedence 
was given on account of the necessities of the Grand Trunk Railway 
Company and the customs existing at the discharging berths of that 
Company; and that such necessities and such customs may fairly be 
held to be within the contemplation of the parties when the contracts 
were made. 

I will further discuss in their order the détails relating to the various 
contentions arising in the case. 

1. The charter parties were oral ; their terms are not fully proven. 
The bills of lading présent the controlling évidence of the written con- 
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tracts before the court in relation to both vessels. Each of thèse bills 
of lading contained the provisions of the "new bill of lading" or the 
"National bill of lading." The only provision which is now material 
is the same in both bills of lading, and is as follows : 

"And 24 hoiirs af ter the arrivai at the above named port, and notice there- 
of to the consignée named, there shall be allowed for receivlng said cargo at 
the rate of one day, Simdays and légal holldays exeepted, for every one hun- 
dred and flfty t(5ns thereof; after which the cargo, consignée, or assignée, 
shail pay demurrage at the rate of six cents per ton a day, Sundays and 
légal holldays not exeepted, upon the fuU amonnt of cargo, as per this bill 
of lading, for each and every day's détention, and pro rata for parts and 
portions of a day, beyond the days above specifled, until the cargo is fully dis- 
charged ; which frelght and demurrage shall constitute a lien upon said cargo. 
After arrivai and notice to the consignée as aforesaid, and the expiration 
of said 24 hours, said vessels shall hâve preeedence in discharging over ail 
vessels arrlving or giving notice after her arrivai ; and for any violation 
of this provision she shall be compensated in demurrage as if whlle delayed 
by such violation her discharge had proceeded at the rate of three hundred 
tons per day." 

This form of bill of lading has been before this court and has been 
commented upon by it in Carroll v. Holway, 158 Fed. 328, in which 
case I had occasion to draw the distinction between this contract and 
the old bill of lading, under which vessels were required to arrive at 
the wharf before the lay days began; while, under the new bill of 
lading, lay days begin 24 hours after arrivai in port and reporting. In 
référence to this bill of lading, I referred to Choate v. Meredith, 1 
Holmes, 500, Fed. Cas. No. 2,692, where Judge Shepley said : 

"The new form of bill of lading seems to hâve been adopted to seeure the 
shipowner against the delay conseciiient upon an obstruction of the cousignee's 
wharf by other vessels or from other causes, and against his being eompelled 
to await his turn to unload at the consignee's wharf. Under this form of 
bill of lading. if the consignée desires to exercise the right of requiring the 
master to unlade at the consignee's wharf, he must pay for the détention 
conséquent xipon that wharfs l)eing inaccessible, if there are other suitable 
and convenient wliarves accessible after the arrivai of the vessel in port at 
which the vessel may be unladen." 

Reed v. Weld (D. C.) 6 Fed. 304; Hall v. Eastwick, 1 Low. 456, 
Fed. Cas. No. 5,930; Manson v. Railroad (C. C.) 31 Fed. 297; Lake 
V. Hurd, 38 Conn. 536. 

2. The claimants contend that the contract, as stated in the bills of 
lading with référence to preeedence being given to other vessels, should 
be construed with référence to the customs and necessities which exist- 
ed at the port of discharge, and which must hâve been within the con- 
templation of both parties. The bills of lading were identical in the 
two cases ; and so I sometimes refer to them in this opinion as if they 
constituted one contract. The contest arises over the foUowing provi- 
sion in the bills of lading: 

"After arrivai and notice to the consignée as aforesaid, and the expiration 
of said 24 hours, said vessel shall hâve preeedence in discharging over ail 
vessels arrlving or giving notice after her arrivai ; and for any violation of 
this provision she sliall be compensated in demurrage as If while delaj'ed by 
such violation her discharge had proceeded at the rate of three hundred tons 
per day." 
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It is claimed by the libelants that many vessels arriving and giving 
notice after the arrivai and report of the Boughton and Martin were 
given precedeuce in discharging over thèse two schooners ; and a list 
of the vessels so given préférence is stated in an amendment to the 
libel. The libelants claim that, for the violation of this provision of 
their contract, they should be compensated in demurrage as if, while 
so delayed, their discharge had proceeded at the rate of 300 tons per 
day. 

On the other hand, the claimants make the contention that no preced- 
€nce was given, except such as was made necessary by the customs 
and necessities of the port of discharge. The learned proctor for the 
claimants divides the vessels, alleged by the libelants to hâve had 
precedence within the meaning of the bills of lading, into five classes, 
as f ollovi^s : 

"(1) Vessels arriving with and for cargo belonging to steamship lines vvitli 
•which the Grand Trunk Railway Company had contracted to recelve imvard 
and provide outward cargoes with berths for handling same. 

'•(2) Vessels arriving with coal cargoes belonging to a steamship Une with 
■which the Grand Trunk Railway had contracted to reeeive coal, and to pro- 
vide for discharge thereof at a particular herth at once on arrivai, npon 
condition that the railway company should hâve a portion thereof to relieve 
Its necessities, and to enable it to continue in opération of Its railway. 

"(3) Vessels arriving with cargoes of coal belonging to the railway Com- 
pany and contracted for by It and necessary to it to enable it to continue in 
opération of its railway. (Some of the vessels of each of the above classes 
may also be eaually entitled to be In another of said three classes.) 

"(4) Vessels arriving with 'Commercial' or 'Industrial' coal, vlz., schoouer 
Brookline and steamer Jlattawan in the flrst case, and the steamer Cardium 
In the second case. 

"(5) Vessels arriving light for outward grain cargoes forwarded by the 
Tailw-ay in the usual course of its business as forwarder of foreign freight, 
viz., steamers Headlands and Montauk in the flrst case, and steamer Yola in 
the second case." 

The contracts between libelants and charterers vi^ere business agree- 
ments, and related to the carrying of coal cargoes. The testimony in- 
duces me to believe that, in entering into them, both parties alike must 
hâve known of the gênerai facilities for the discharge of coal at the 
port of Portland, where their contract of charter vi^as to be executed. 
Within reasonable limits, the charterers had the right to send the 
schooners to any terminal facilities in the harbor of Portland to dis- 
charge their cargoes. Whenever they selected the place of discharge, 
and designated the party to effect the discharge, they constituted such 
party their agent in the performance of that obligation. 

The court in this circuit has, in several cases, had questions of this 
character under considération. In Evans v. Blair, 114 Fed. 616, 52 
C C. A. 396, speaking for the Court of Appeals, Judge Putnam said' 

"From the application of the well-known rule that where, in maritime 
contracts, parties hâve seen fit to choose flxed forms of expression, the great 
variety of contingencies Incidental to maritime transactions disenable the 
courts from establishing any safe theory by which the letter can be modifle'd 
to meet any supposed intent. * • » Practically, therefore, this case cornes 
down to the mère question whether or not the vessel was given her turn, 
subject to whatever customs or necessities existed at the port of diseharge 
which might be fairly within the contemplation of both parties." 
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Judge Putnam further discussed the vessel's riglit to precedence or 
her "turn," and further said: 

"Nevertheless, as we liave already said, this did not give the Maiue Central 
Rallroad Company (the consignées) an arbitrary riglit, but only one whifh 
was just and reasonable. As well said by Lord Esher, the Master of the 
Rolls, in Carlton S. S. Co. v. Castle Mail Paekets Ce. (1897) 2 Q. P.. 485, 490, 
although in a différent connection, this is a power given to the eharterers 
for business reasons." 

Ail the cases in this circuit, and, in fact, ail cases which hâve discuss- 
ed similar questions, recognize and illustrate the difficulty which pré- 
sents itself in construing a contract where the court has to décide what 
necessities, customs, and conditions the parties had in mind when they 
made the contract. Donnell v. Amoskeag Manufacturing Co., 118 Fed. 
10, 55 C. C. A. 178 ; Stephens v. Macleod, 19 Ct. of Sessions Cases 
(4th Séries) 38; Davis v. Wallace, 3 Clifï. 123, Fed. Cas. No. 3,057. 
In Niver Coal Co. v. Cheronea S. S. Co., 143 Fed. 402, 73 C. C. A. 
502, in speaking for the Court of Appeals in this circuit, Judge Put- 
nam has carefuUy reviewed ail the late cases which bear upon this 
question. In Harding v. 4,698 Tons of Coal (C. C.) 147 Fed. 971, 
this court had before it a similar question, The court refused to read 
into the charter any limitations as to the custom of the port, on the 
ground that such custom was not shown to be within the contemplation 
of both parties when the contract was made. In that case, the court 
found that the exceptional conditions and particular circumstances 
which were invoked as a défense were not proven, and could not be 
held to hâve been within the minds of both parties in making the con- 
tract, ; After reviewing some of the cases upon this point, the court 
said: 

"The business reasons suggested by Lord Esher and referred to in Evans 
V. Blair, supra, hâve led courts in récent décisions to modify what Judge 
Putnam has called the 'primitive rule' ; but in Ardan Steanishlp Ce, Ltd., v. 
Andrew Welr & Co., L. R. App. Cases 1905, 501, it will be seeu that the 
House of Ix)rds indicates a tendency of Englislr courts to return to some- 
thing , like the 'primitive rule.' In the présent attitude, however, of English 
and American law, it is difflcult to détermine in each case to what extent 
business reasons are compétent matters of défense." 

It is somewhat difficult in the matter now before the court to dé- 
termine what customs and necessities at the port of discharge the par- 
ties had in mind when they made their contracts. I bave given the 
claimants' statement and substantial admission as to the classes of ves- 
sels which actually had precedence in discharging over the two schoon- 
ers of the libelants. 

The question now before the court is whether any or ail of the fîve 
classes of vessels which had precedence in discharging at the wharves 
of the consignées' agents were rightfully given such precedence on ac- 
count of any custom or necessity existing at the port of discharge and 
within the contemplation of the parties when the contracts were made. 

The situation in référence to the wharves and discharging facilities 
of the Grand Trunk Railway Company, as well as the methods and 
customs under which that company was carrying on business, are pre- 
sumed to hâve been within the knowledge of S. D. Warren & Co., 
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ihe charterers and consignées. Among the conditions existing at the 
Grand Trunk Railway at the time was the fact that the railway Com- 
pany regarded ail of its wharves and discharging facilities as private; 
that the company was under contract to take coal f rom coal steamers ; 
that for thèse reasons it would not guarantee berths for the discharge 
of any commercial coal ; that it reserved the right to give préférence 
to vessels with which it was under contractual obligations ; and that 
at ail of its wharves it gave precedence to steamers over sailing vessels, 
in discharging and loading. With thèse existing conditions, the char- 
terers and consignées selected their place of discharge, as they had the 
right to do. 

What, then, were the disclaarging facilities of the Grand Trunk Rail- 
way at the time in question? The proofs show that the Grand Trunk 
Railway owned 11 docks or discharging berths; that the principal dock 
for coal cargoes was known as the "Coal Rockets," situated near the 
Northern end of the Grand Trunk Railway bridge ; that thèse pockets 
were so constructed that 1,500 tons of coal could readily be discharg- 
ed per day, and indeed that 2,000 tons had actually been discharged 
there in 24 hours from vessels of the class of the Martin and Boughton. 
Thèse pockets were built to handle the Dominion Coal Company's coal, 
and, under certain contractual relations between the coal company and 
the Grand Trunk Railway, the latter v^'as to be furnished with a por- 
tion of ail coal discharged from the coal company's steamers, in con- 
sidération of its prompt discharge and transportation of the balance of 
the coal to the customers of the coal company residing in Montréal 
and other places. During the time, however, to which the controversy 
relates, ail classes of vessels and ail classes of coal cargoes were dis- 
charged at the coal pockets, but in such a way as to interfère as little 
as possible with the discharge of the coal steamers. 

The other berths of the Grand Trunk were sheds 1, 2. 3, 4, 5, 6, 7, 
8, and Galt's Wharf. Of the berths last named, Galt's Wharf and shed 
No. 6 were the berths fitted up and used almost exclusively at the time 
in question for the discharge of coal. At Galt's Wharf the company had 
three sheer legs for the discharge of coal ; and at that berth discharge 
could be made from three hatches at the same time. Shed No. 6, 
while ordinarily adapted for transatlantic freight, at the time in ques- 
tion had been fitted up with facilities for discharging coal which were 
fuUy as ample as those at Galt's Wharf. 

The coal pockets, Galt's Wharf, and shed Xo. 6 were, therefore, the 
coal-discharging berths of the Grand Trunk at the time to which this 
controversy relates ; but the évidence shows that coal was also dis- 
charged at some of the other berths and wheeled through the sheds, 
which were ordinarily adapted for the storage of transatlantic mer- 
chandise. In sending coal-laden vessels to be discharged at the Grand 
Trunk, the consignées must hâve had in mind that their vessels would 
probably be discharged at one of the three berths named which were 
in use at that time. In making a contract for discharging at the port 
of Portland, the libelants also must be held to hâve had in view the 
well-known facilities of the port at the time, and to hâve made their 
contracts with référence thereto. Among those facilities were the 
three discharging berths which I hâve enumerated, with such excep- 
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tions as the Grand Trunk might see fit to make at their other berths- 
for business reasons, in order to facilitate the unlading of coal cargoes. 

The other sheds to which I hâve referred by numbers 1, 2, 3, 4, 5,. 
7, and 8, were, as the évidence shows, built for the handHng of gênerai 
cargoes ; they were not discharging berths for coal, but had been built 
and were operated for transatlantic trafhc. During the winter of 
1903-03, the Grand Trunk Railway had at their last-named berths 
seven lines of transatlantic steamers running to and from Portland. 
With thèse steamship lines the railway company had contracts to re- 
ceive inward and provide outward cargoes with berths for handling 
thèse cargoes. In making the contracts now before me in the case at 
bar, the parties cannot be held to hâve had knowledge of any private 
contracts which the Grand Trunk Railway Company had with steam- 
ship lines; but they must be held to hâve had knowledge of the fact, 
which was open and obvious to any one acquainted with the shipping 
facilities of Portland, that thèse lines of steamers were running to the 
several wharves, which I hâve enumerated, of the Grand Trunk Rail- 
way Company^ I must hold that the contract was made with this 
knowledge. Under the gênerai business reasons to which Lord Esher 
referred, and which Judge Putnam evidently had in mind, the parties 
to thèse bills of lading must be held to hâve contracted, having in view 
the facilities for coal discharging at the port of Portland, and, among 
them, the facilities at the wharves of the Grand Trunk Railway. They 
must hâve known that the wharves, other than the three which I hâve 
enumerated, were not built or used at that time as discharging places 
for coal, but were built and used for gênerai cargoes; and that their 
gênerai use was then, and had been for a long time, in connection with 
the transatlantic steamship traffic. 

I hold, then, that transatlantic steamers under contract with the 
Grand Trunk Railway Company, and ail vessels with and for transat- 
lantic cargo, and vessels with which the Grand Trunk Railway Com- 
pany had contracted to receive inward and provide outward cargo, 
were entitled to precedence at the wharves v^fhere such cargoes were 
usually loaded and discharged, namely, at wharves 1 to 8, inclusive ; 
and, therefore, that there was no violation by the consignées of their 
contracts of charter in conséquence of the Grand Trunk Railway Com- 
pany allowing such precedence. But this conclusion is subject to the 
following exception in référence to berth 6 : At that berth, in my opin- 
ion, there could be no violation of the contract in cases where trans- 
atlantic steamers, arriving with gênerai cargo, and, incidentally, with 
coal, discharged at the same time at which the transatlantic freight was 
being discharged or loaded. But in cases where transatlantic steamers 
with coal cargoes, either for the Grand Trunk Railway or for com- 
mercial people, arrived and reported at times subséquent to the ar- 
rivai and report of the libelants' schooners, and were discharged at 
No. 6, or at any of the other transatlantic sheds, ahead of libelants' 
schooners, such vessels must be held to bave been receiving a préfér- 
ence over the libelants' schooners, in violation of the bills of lading; 
for there is no pretense that coal cargoes had any connection with 
transatlantic freight. The Grand Trunk Railway Company was not 
obliged to change over its transatlantic facilities into coal-discharging 
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berths in order to accommodate coastwise or commercial people; 
but if, for its own convenience, or for other reasons, it did temporarily 
transfer or adapt its transatlantic facilities into coal-discharging facili- 
ties — as it did at No. 6 — siich berth, when so aitered, for the time be- 
ing at least, presented discharging facilities at which the libelants' 
schooners were entitled to be discharged, just as other vessels with 
similar cargoes were so entitled; and the same is true, if it shall ap- 
pear that the same kind of discharge was made at any of the other 
transatlantic berths, namely, if it shall appear that such berths were 
actually used for discharging coal cargoes during any portion of the 
time when the libelants' vessels were waiting to discharge their cargo. 

The Grand Trunk Railway Company, then, had a right, upon the 
arrivai of the Boughton and Martin, to assign them to any safe berth 
at which they could most conveniently be discharged. It necessarily 
follows that, if the Grand Trunk Railway Company had so assigned 
thèse vessels, then, from the time of such assignment, only such subse- 
quently arriving and reporting vessels as were discharged ahead of 
them, at the berth so assigned, could be said to hâve been given preced- 
ence. But no particular berths were assigned ta the Boughton and 
Martin ; although there was no reason, so far as the character of the 
vessels or their cargoes were concerned, why they should not hâve 
been discharged at one berth as well as another, except that the con- 
venience and contractual relations of the Grand Trunk Railway Com- 
pany were such that it was to its advantage to give precedence in the 
discharge of other vessels. In référence, then, to ail vessels subsequent- 
ly arriving and reporting, and which were discharged, at the three 
berths which I hâve enumerated — subject to the limitation as to No. 
6 — prior to the discharge of the libelants' schooners, it therefore fol- 
lows that such vessels violated the provisions of the contracts with the 
libelants. Therefore, during the time while such precedence was giv- 
en, the libelants are entitled to be compensated in demurrage as if the 
discharge of their schooners had proceeded during that time at the 
rate of 300 tons per day, and such precedence must be held to bave 
continued until a berth was assigned to the schooners of the libelants; 
but, after such assignment was made, such precedence must be confined 
to vessels which arrived and reported later than the libelants' schoon- 
ers, and which were in fact discharged at the particular dock or berth 
assigned to them. 

The libelants claim that this 300 ton rate in the discharge of their 
vessels should apply to each of the vessels receiving such precedence, 
notwithstanding there may be several being so discharged at the same 
time. It is said that thèse are separate and distinct violations of the 
contracts, and therefore entitle the vessel so discriminated against to 
an additional 300 tons for each violation, The contracts provide that 
the libelants' schooners shall — 

"bave precedence in discharging over ail vessels arriving or glving notice 
after lier arrivai ; and for any violation of ttiis provision she shall be com- 
pensated in demurrage as if while delayed by such violation her discharge 
had proceeded at the rate of 300 tons per day." 

This provision of the contract was undoubtedly intended to pre- 
vent unjust discriminations in the discharge of vessels; but there is 
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nothing in the laiiguage of the contract whicli indicates any intention- 
that the rate of discharge was to be increased with ail the vessels that 
might be receiving precedence. In the event, then, that it shall appear 
that such precedence was in fact given, then the libelants' vessels 
vvill be entitled in any event to be compensated in demurrage only at 
300 tons per day. For, in cases of this sort, the law does not favor 
penalties. Ail légal presumptions are to be taken in limitation, rather 
than an extension, of a penalty. In Continental Coal Co. v. Bowne, 
115 Fed. 945, 946, 53 C. C. A. 427, 428, in speaking for the Court of 
Appeals for this circuit, Judge Putnani said : 

"This clause Is iii the nature of a penalty, so that it ought not to be Im- 
posed unless the case cornes clearly withln the purpose which it intended to 
accompllsh. That is the preventing of unjust disci-imlnatlon." 

While, as I hâve already held, the provision creating a penalty is 
applicable hère to a certain extent, yet the enforcement of the penalty 
should not be carried further than the absolute reason of the case re- 
quires. Whether this particular aspect of the matter becomes material 
or not, can only be determined by the considération of the matter by 
an assessor. 

I hâve thus endeavored to dispose of ail questions relating to the 
first class of vessels in claimants' enumeration ; but I hâve not been 
able to follow claimants' enumeration with strictness, and hâve includ- 
ed in my finding vessels which will come under some of the other class- 
es in the enumeration. 

. 3. It is now the duty of the court to find whether any of the other 
classes of vessels enumerated by the claimants had precedence of the 
libelants' schooners ; but in what I hâve to say in this opinion touching 
the other classes of vessels in the claimants' enumeration, it must be 
remembered that I hâve already covered some matters which strictly 
arise upon this point; so that, when I speak of the other classes of 
vessels in the enumeration, I do not intend to hold anything inconsist- 
ent with what I hâve distinctly held in the former part of my opinion.. 

(a) Under the second class, the claimant urges that certain vessels 
of the Dominion Coal Company properly had precedence of the schoon- 
ers of the libelants, for the reason that the coal pockets were originally 
erected by the Grand Trunk Railway Company for the use of the 
steamers of the Dominion Coal Company; that, forced by the grave 
shortage of coal under which it was sufïering, the railway Company, 
in order to obtain even a percentage of the coal brought by the Domin- 
ion Coal Company to Portland, was compelled to contract with the 
Dominion Coal Company for the prompt and immédiate docking and 
discharging of its steamers at the coal pockets. And the claimant 
urges that the docking of thèse vessels at the coal pockets was enforced 
upon the Grand Trunk Railway Company by the necessities under 
which it was laboring, in vievv of this contract with the Dominion Coal 
Company, and by the fact that, unless it did obtain coal in quantifies 
adéquate for the opération of its road, a reversai of the whole course 
of its business would hâve resulted. 

I eannot hold that any sufficient reason is hère given for allowing 
precedence to vessels of this class, unless they come within the rules. 
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wilich I hâve already laid down. The shortage of coal under which 
this prccedence was given was not one of the conditions which the 
parties to the biUs of lading could hâve had in mind when they made 
their contracts. There is no more reason for aUowing precedence to 
this class of vessels than there is for holding that strikes, frosts, or 
floods are within the business reasons which the courts hâve allowed 
to create an exception in cases of this sort. For in cases of strikes, 
floods, or frosts the courts hold that the charterers hâve the control 
in the matter, and can, if they choose, make spécial arrangements to 
meet spécial emergencies; and, if they do not choose to make thèse 
spécial arrangements in order that the chartered vessel may be unload- 
ed within a time which may be reasonable under ordinary circum- 
stances, it is only just that they should indemnify the shipowner for his 
loss. Randall v. Sprague, 74 Fed. 247, 21 C. C. A. 334 ; Wright v. 
New Zealand Shipping Co., 4 Ex. Div. 165 ; Randall v. Lvnch, 2 Camp. 
352. 

In Niver v. Steamship Co., supra, the court said : 

"A condition of affairs brouglit about by a contracter on tlie one part does 
not relieve liim from his obligations to eaeli of the contracting parties on the 
other part, acting severally, because the condition resnlted in embarrassing ail 
of them at tlie sanie time. ïo consent to any otlier rnle wonld permit a cou- 
tractor to relieve hiniself from his contracts in proportion to the numbor of 
l)arties he niiglit iuvolve in his own embarrassment by virtue of his own sepa- 
rate voluntary acts." 

In the case from which I hâve just quoted, the court held that strikes 
were not the immédiate cause of the difficulty. The court quotes the 
mémorable language of Lord Bacon : 

"It were infinité for the law to consider the causes of causes, aud their 
impulsions one of another ; tlierefore, it contenleth itself with the immédiate 
cause, and judgetli of acts by that, \\ithout looking to any further degree." 

I do not fînd anything which relieves the charterers and consignées 
from their contracts ; for the évidence shows that, at the time in ques- 
tion, the pockets, as well as ail the other discharging facilities of the 
Grand Trunk Railway Company, were discharging ail classes of cargo 
directly upon cars ; and that this was true not merely of coal belong- 
ing to the Grand Trunk Railway Company and Dominion Coal Com- 
pany, but it was true also of commercial cargoes which at that time 
were arriving both by foreign steamers and by coastwise vessels ; and 
that the Grand Trunk Railway Company, through Mr. Scott, its local 
agent, acted on the understanding that its wharves were private 
wharves, and, therefore, that the railway would not guarantee berths 
for the discharging of coal to commercial people, who, like S. D. War- 
ren & Co., the consignées, were without any contractual relations, but 
■that the railway compelled them to take their chances of finding a 
berth. The discharge of commercial cargoes was avowedly made by 
the Grand Trunk Railway Company in such a way as would cause it 
the least inconvenience and the least interruption to its business. And 
it does not appear that any regard was paid to the contracts under 
which the schooners of the libelants were carrying their cargoes. I 
must hold that the reasons which actuated the Grand Trunk Railway 
Company, and which they frankly admit, are no justification for the 
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violation of the contracts whicli existed between the libelants and the 
consignées of thèse two schooners. 

(b) Claimants contend that there were vessels enumerated by them in 
the third class arriving with coal cargoes which had been ordered by 
the railway company, and which were vitally necessary for the opéra- 
tion of its road. Such vessels were necessarily docked wherever there 
were appropriate facilities for the discharge of cargo, the use of which 
the contractual relations of the Grand Trunk Railway Company with 
the transatlantic steamship companies did not forbid. The learned 
proctor for the claimants urges that to hâve caused this class of ves- 
sels to wait in the stream before discharging their much-needed coal 
would hâve resulted in a reversai of the busiîiess of thc: Grand Trunk 
Railway. The same reasons which I hâve just stated in référence to 
class 3 prevail, and are conclusive as to class 3. When the bills of 
lading were made, there was nothing to call the attention of the con- 
tracting parties to the facts that thèse conditions existed, or would 
exist in the future. The parties cannot be held to bave contracted with 
référence to them. They were not physical and actual conditions ap- 
parent to shippers, as in the case of the discharging facilities at the 
port of discharge. If the charterers desired to be relieved of preced- 
ence for this class of vessels, they should hâve so stipulated in the 
contracts. 

(c) The other classes of vessels which are claimed to bave properly 
received precedence are cases where the agent of the Grand Trunk 
Railway, in acting as the agent of the consignées, to adopt the lan- 
guagè of the learned proctor of the claimants, "used his best judgment 
as to the vessel that could be discharged without interférence with its 
contract with the Dominion Coal Company." The évidence fails to 
présent any reasons which justify the granting of precedence to any 
vessels other than those which are covered by the conclusions which 
I bave stated. If the agent of the consignées used his judgment as to 
giving precedence in docking, such use of individual judgment can be 
no défense. If the consignées, or their agents, hâve given any preced- 
ence within the inhibition of the bills of lading, and within the con- 
clusions to which I hâve arrived, then they hâve incurred the penalty 
of a double rate of discharge. AU thèse matters are for the considéra- 
tion of the assessor. 

4. I find, then, that the consignées detained the two schooners, Helen 
W. Martin and Van Allens Boughton, in violation of their contract. 
I hold, therefore, that the libelants in each of thèse cases are entitled 
to recover. An interlocutory decree, therefore, may be entered for the 
libelants. An assessor may be appointed to report the damages sus- 
tained by the libelants in each case. 
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UNITED STATES v. STEARNS SALT & LTOIBER CO. 
(District Court, W. D. Michigan, S. D. November 16, 1908.) 

Cabbiers (§ 38*) — SiiiPPEBS— Offenses— Rebates. 

Défendant was ludicted in 20 counta, each charging the unlawfnl re- 
celpt of a rebate on an Interstate shipraent of a car load of luniber 
between certain points. Each count chargea that the lawful freight rate 
was 11 cents, and that défendant, knowing such faet, delivered the Inmber 
to the Milroad's reeeiver for transportatlon and delivery to the consignée ; 
that the lawful rate of 11 cents was eharged to and collected from the 
consignée in the form of a freight rate of 7 cents, plus a flctitlous ad- 
vance charge of 4 cents, and that later at the end of the month such 
fictltious advance charge was returned to défendant as a rebate, and 
that défendant thereby acrepted and receivcd ou the date of the payment 
of the rebate a concession, rebate, and discrimination of 4 cents ])er 
hundred. Held that, it being conceded that while there were 20 ship- 
ments there were but C reUate payments, in accordanee witb monthly 
settlements, défendant was only guilty under such Indictment of G of- 
fenses. 

[Ed. Note. — ^For other cases, see Carriers, Dec. Dlg. § 38.*] 

George G. Covell, Dist. Atty., and Wm. K. Clute, Asst. Dist. Atty., 
for the United States. 
.Victor M. Gore and Jacob Kleinhans, for défendant. 

On Motion for New Trial. 

KNAPPEN, District Judge. The respondent pleaded guiîty to an 
indictment containing 20 counts, each charging the unlawful receipt 
of a rebate upon a shipment of a car load of lumber from Ludington, 
Mich., to Toledo, Ohio. A fine of $20,000 was imposed as a punish- 
ment under the indictment as an entirety. 

A new trial is asked upon the ground that the plea of guilty was 
entered under a misapprehension of law and fact on the part of the 
respondent, in that, while the shipments were 20 in number, there 
were in fact but 6 payments ; the rebates on account of shipments dur- 
ing the current month being paid simultaneously in one item and by 
one draft at the end of the month. This fact is admitted by counsel 
for the government. The question is thus raised whether, under the 
indictment, the respondent could properly be convicted of more than 
six violations of the Interstate commerce law. 

The indictment allèges, in each count, that the published and law- 
ful freight rate on lumber in car load lots from Ludington to Toledo 
was 11 cents, and that défendant knew it; that the lumber was deliv- 
ered by défendant to the railroad's reeeiver for transportation and 
delivery to the consignée; that the lawful rate of 11 cents was eharged 
to and collected from the consignée in the form of a freight rate of 7 
cents, plus a fictitious advance charge of 4 cents; that later, and at 
the end of the month, the fictitious advance charge of 4 cents was re- 
turned to défendant as a rebate, and that thereby défendant accepted 
and received, at the date of the payment of said rebate, a "concession, 
rebate and discrimination" of 4 cents per 100 pounds. It will be noted 

*For otàer cases see same toplo & S numbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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that the indictment does not in terms charge the commission by de- 
fendant of any offense in accepting or receiving a discrimination or 
concession with respect to tlie transportation of the himber, except as 
such discrimination and concession is involved in the payment at the 
end of the month of the rebate in question. 

It is thus not necessary to décide what the rule would be in case the 
indictment had in terms charged the acceptance of a discrimination at 
the time of the shipment (by way of agreement for the return and ac- 
ceptance of the rebate, followed by such subséquent return and accept- 
ance) aUhough the décision of the United States Circuit Court of Ap- 
peals for the Seventh Circuit, in the case of United States v. Standard 
Oil Company, 164 Fed. 376, apparently favors the proposition that 
even in such case the offense is not committed until the payment and- 
receipt of the rebates, and that each payment constitutes but one of- 
fense. I am, however, constrained to hold (in accordance with the dé- 
cisions of Judge Hough in the cases of United States v. Great North- 
ern Ry. Co. [C. C] 157 Fed. 288, and United States v. Central Ver- 
mont Ry. Co. [C. C] Id. 391) that under the indictment as framed, 
and the admitted facts respecting the method of payment and settle- 
ment, the défendant was properly subject to conviction of but six vio- 
lations. 

In view of the conceded violations to this extent, the motion for new 
trial should not be granted. The conviction and judgment thereon will, 
however, be set aside upon condition that simultaneously therewith the 
défendant in open court formally plead guilty to six counts of the in- 
dictment, and submit to sentence thereon. 



UNITED STATES V. BUNCH. 
(District Court, B. D. Arliansas. December 14, 1908.) 

No. 2,879. 

1. Cabkieks (§ 38*) — Illégal Concessions— Constkuction of Statute. 

Section 1 of Elldus Act Feb. 19, 1903, c. 708, 32 Stat. 847 (U. S. Comp. 
St. Supp. 1907, p. 880), iu providing tbat "it sliall be unlawful for auy 
person, persoiis or corporation to oft'er, graut, or glve, or to solicit, accept, 
or recelve any rebate, concession, or discrimination in respect to the 
transportation of auy property in Interstate or foreign commerce," etc., 
describes tliree sej)arate and distinct corrélative offenses on the part each 
of carrier and shipper, to wit: (1) The offering or soliciting of a rebate, 
concession, or discrimination ; (2) the granting or accepting of a rebate, 
concession, or discrimination ; and (>3) the giving or receiving of a rebate, 
concession, or discrimination. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 96; Dec. Dig. 
§ 38.*] 

2. Carriers (§ 38*) — Offenses by Siiippek— Keceivino Rebates— Eléments 

OF Offense. 

To warrant a conviction of a shipper for receiving rebates in violation 
of section 1 of Elkins Act Feb. 19, 1903, c. 708, 32 Stat. 847 (II. S. Comp. 
St. Snpp. 1907, p. 880), the fact of tlie payment of such rebate by or on 
behalf of the carrier, and Its receipt by or on belialf of défendant, must 

•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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be proved, and eacli paynient constitutes but one offense, although It may 
cover more than one sliipinent. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. § 90; Dec. Dlg. 
i 38.*] 

On Plea of Guilty. 

Défendant was indicted for violation of the act of Congress approved Feb- 
ruary 19, 1903 (cliapter 708, § 1, 32 Stat. 847 [U. S. Comp. St. Supp. 1907, p. 
880]), generally known as tlie "Elkins act." The indictment contalns 58 
counts, each of the counts charging that the défendant, a shipper, "did then 
and there, knowingly, willfully, and unlawfully accept and receive from 
certain railroad companies, common carriers engaged in interstate commerce, 
a rebate on a shlpment made in a certain car," each count describing the 
car in whieh the shipment was made, the place wlience shipped, as wpll as the 
place of destination, the published rate wliich was paid by the défendant, 
and the suui of money repaid to him as a rebate on each car. The défendant 
entered a spécial plea of guilty to counts 1, 12, 14, 15, 20, 21, 24, 25, 2G and 
31, which plea is as follows: 

"The défendant Tilghnian H. Bunch for his spécial plea of guilty to counts 
1, 12, 14, 15, 20, 21, 24. 25, 26, and 31, contained in said indictment, says that 
he is guilty as chargea in counts 12. 14, 15, and 20; that each of said counts 
represents a separate shipment made on différent dates ; that the rebate, 
Ijaid to défendant as alleged in the indictment represented by each of 
said four counts was made in one settlement, based upon one application and 
paid in one check, constituting one settlement in payment for four separate 
shipments, and, défendant claims, under the law, constituting but one offense ; 
that he is guilty as charged in counts 21, 24, 25, 20, and 31 ; that each of 
said counts represents a separate shipment made on différent dates from dif- 
férent places ; that the rebate paid to défendant as alleged in the indictment 
represented by each of said five counts was made in one settlement, based 
upon one application and paid in one check, constituting one settlement in 
payment for five separate shipments, and, défendant claims, under the law, 
constituting but one offense." 

The government accepted this plea, in writing, which is as follows: 

"Comes the United States and accepts the detendant's plea of guilty on the 
aforesaid counts, and says that the facts statod in said spécial plea as to the 
number of shipments and the payment in settlement made by said Bunch in 
said count is true, but the government dénies that said counts 12, 14, 15, and 
20 constitute but one offense. As to counts 21, 24, 25, 20, and 31, the United 
States also concèdes that the facts stated in regard to shipments and settle- 
ment in payment are true, but it maintains and avers that each one of said 
counts constitutes a separate and distinct offense." 

As to the other 48 counts of the indictment, the government entered a 
nol. pros. 

This leaves, as the sole question to be determiued by the court, whether 
under this indictment, wliich charges only the receipt of a rebate Ijy the de- 
fendant when tliere were a number of shipments, but only one payment, in 
one draft, the government may split that one payment Into as mauy offenses 
as there were separate transactions of carriage. 

Wm. G. Whipple, U. S. Atty., Powell Clayton, Asst. U. S. Atty., 
and Edwin P. Grosvenor, Spécial Asst. U. S. Atty. 
Moore, Smith & IVIoore, for défendant. 

TRIEBER, District Judge (after stating the facts as above). The 
part of the Elkins act, under which this indictment is drawn, is as 
follows : 

"And it shall be unlawful for any person, persons or corporation to offer, 
grant or give, or to solicit, accept or receive, any rebate, concession or dis- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
105 F.— 47 
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crimination Iri respect to the trauspoi-tation of auy propertj' In Interstate or 
forelgu commerce by any common carrier subject to the said act to regulate 
commerce and the aets amecdatory thereto, whereby auy such property shall 
by any device whatever, be transported at a less rate than that uamed In 
the tariffs published and flled by sueh carrier as is reqiiired by sald act to 
regulate commerce and the acts amendatory thereto, or whereby any other 
adyantage is given or discrimination practiced. Every person or corporation 
whb shall offer, grant, or give, soliclt, accept or receive any such rebates, 
concessions or discriminations shall be deemed guilty of a misdemeanor," 
etc. .. 

In the)'Opinion of the court this act, in so far as it applies to the 
shipper, créâtes three distinct offenses: First, the soliciting of a re- 
bate, concession, or discrimination in respect of the transportation of 
property in interstate or foreign commerce ; second, the açceptance of 
any such rebate, concession, or discrimination ; third, the receipt of such 
rebate, concession, or discrimination. 

For a shipper to ask for a concession or rebate, although it may not 
be granted by the carrier, constitutes the offense of soliciting. The ob- 
ject of this part of the act clearly was to put a stop to the evil of 
shippers soHciting favors which would give tliem a concession, and 
thereby discriminate in their favor as against other shippers. Large 
shippers of freight, presuming on that fact, would approach freight 
agents or other officers of the carrier asking for concessions in rates, 
sometimes by direct, and at other times indirect, methods, whereby 
there would be discrimination in their favor as against other shippers, 
and threaten the withdrawal of their business if refused. In many 
instances carriers yielded to thèse solicitations rather than take the 
chance of losing valuable business. This is what is meant by solicit- 
ing rebates and concessions which the statute seeks to forbid. 

The prohibition to accept was intended to cure another evil. Freight 
agents, anxious to secure business for their road, and at the same time 
build up réputations for themselves as men able to secure large ship- 
ments, would offer concessions to large shippers, sometimes agreeing 
to pay the rebates or concessions out of their own salaries or commis- 
sions. Congress, in order to prevent such discriminations, which could 
only benefit the large shippers — for the business of the small shipper 
was not sufficient to justify such offers— not only made it an offense 
for the carrier to offer them, but also made it an offense foi' their em- 
ployés to make the offer and the shipper to accept them. In order to 
make the prohibition more effective and prevent the carrier from enjoy- 
ing the fruits of thèse acts by disclaiming ail knowledge of the unlaw- 
ful acts of its agents, who, it might be claimed, paid such rebates 
out of their own salaries, and, no doubt, also for the purpose of re- 
moving any doubt as to the construction to be placed on the statute, Con- 
gress, in the act, provided for the construction of this part of the act 
by inserting the foUowing provision : 

"In construing and enforclng the provisions of this section the act, omission 
or failure of any offlcer, agent or other person acting for, or employed by, 
any common carrier, acting within the scope of his employment, shall in every 
case be also deemed to be the act, omission or failure of such carrier, as well 
as that of the person." 

To warrant a conviction on a charge of accepting a rebate, conces- 
sion, or discrimination, it is unnecessary to charge or prove the pay- 
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ment or receipt thereof. As I construe that part of the act, it is suffi- 
cient if it is shown that the concession was offered by the carrier, or 
his agent, and by the shipper accepted. The fact that the carrier, after 
the offer had been made by it and accepted by the shipper, refused to 
make payment of the rebates, would not prevent a conviction under 
an indictment charging the shipper with the acceptance of such an of- 
fer, the acceptance of the offer being the gist of the offense. 

The third oiïense is that of receiving a rebate or concession. Under 
this provision it is wholly immaterial whether the rebate was paid in 
pursuance of a former agreement or without such understanding. The 
offense is completed when tlie shipper receives a rebate or concession 
from the published rates. In Standard Oil Company v. United States 
(C. C. A.) 164 Fed. 376, the Circuit Court of Appeals for the Seventh 
Circuit, upon an indictment which charged the défendant with "ac- 
cepting and receiving a concession," the court held that until the con- 
summation of the agreement there is no offense. The high regard and 
déférence which the opinions of the learned judges of that court com- 
mand hâve invoked a carefui and deliberate considération of the rea- 
sons they give for their views, but if thèse reasons are not convincing 
their conclusions are not conclusive on this court. Judge Grosscup, 
who delivered the opinion of the court, in the course of it, in so far as 
it is applicable to the second proposition hereinbefore stated, said : 

"Manlfestly, the offense of accepting a rebate Is not committed until the 
shipper has taken part of the treight money whereby his property has been 
transported at less than the lawful rate. Proof that he agreed to accept a 
return of a part of the full rate, stopping there, would not support an in- 
dictment for accepting a rebate. Suclî agreement is not binding, and at any 
time before its complète fulflUment the shipper may repent and insist upon 
the carrier's lîeeping the whole amount. The concession differs from the 
rebate only in this: that in the concession the shipper, instead of paying the 
full rate and receiving back part, merely settles for the différence. The re- 
suit is the same — the property is transported for the same net amount less 
than the lawful rate. And there is no basis In the statute for holding that 
in the case of accepting a concession the transaction is consuramated, and 
the door of repeutance Is closed, at any earlier moment than in the case 
of accepting a rebate. So proof that a shipper has agreed to accept a 
concession — stopping there — whether the proof tie embodied in waybills, or 
by the entries, or formai contracts, will not support an indictment for ac- 
cepting a concession until the intended wrong becomes an accomplished fact." 

Judge Baker, in his concurring opinion in that case, said on that 
point : 

"Does any ambiguity arise because the words 'to give' and 'to receive' are 
also used? 'To offer' and 'to solicit' characterize the iuchoate act. The 
completed act that is condemned is for the carrier 'to grant or give' and the 
shipper 'to accept or receive.' Ordinary and accepted meaniugs of 'give' and 
'reçoive' are synonymous with those of 'grant' and 'accept.' As ail those 
words appear in the same phrase of the same sentence, the principle of 
ejusdem generis forbids their being taken to indicate acts of antagonistic 
quality." 

If this is a correct construction of the act, then the words "offer," 
"grant," and "solicit" are superfluous, and are not to be considered in 
the enforcement of this statute. Such an interprétation is in violation 
of the well-settled maxim that "ail the words of a law must hâve ef- 
fect rather than part should perish by construction." Platt v. Union 
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Pacific R. R. Co., 99 U. S. 48, 58, 35 L. Ed. 424 ; Montclair Twp. v. 
Ramsdell, 107 U. S. 147, 2 Sup. Ct. 391, 37 L. Ed. 431 ; Knox County 
V. Morton, 15 C. C. A. 671, 675, 68 Fed. 787, 790 ; Wrightman v. Boone 
County, 31 C. C. A. 570, 573, 88 Fed. 435, 437; United States v. 
Ninety-Nine Diamonds, 73 C. C. A. 9, 139 Fed. 961, 963. 
In Platt V. Union Pacific R. R. Co. it was held: 

"Congress Is not to be presumed to liave used words for no purpose. 
* * * But the admltted rules of statutory construction déclare that a I>eg- 
islature is presumed to hâve used no superfluous words. Courts are to 
accord a meanlng, if possible, to every word in a statute." 

In Armour Packing Company v. United States, 83 C. C. A. 143, 
151, 153 Fed. 1, 9, 14 L. R. A. (N. S.) 400, although the indictment 
was not for the same offense as is charged in this case, Judge Sanborn, 
who delivered the opinion of the court, said : 

"But the fact is noted in passing that the giving or receiving a coucession 
whereby property Is transported at a less rate than that establlshed is not 
the only offense created by this act, but also the giving or receiving any con- 
cession whereby any other advantage is given or discrimination practiced." 

And the Suprême Court, when reviewing the same case, ahhough 
declining to pass upon that phase of the act, saying, "We are not now 
concerned with the construction of the act in making provision for 
punishing the carrier or shipper for offering, granting or giving, or 
sohciting, accepting or receiving rebates, concessions, or discrimina- 
tions irrespective of actual transportation," expressly held that: 

"The pénal section is not only aimed at offenses whereby property is trans- 
ported in interstate commerce at lower than published rates, but in terms 
covers the offering, granting, giving, soliciting, accepting, or receiving of re- 
bates, concessions, or discriminations whereby any other advantage is given 
or discrimination is practiced in respect of interstate transportation." 209 
U. S. 56, 74, 28 Sup. Ct. 428, 432, 52 L,. Ed. 681. 

The counts of this indictment to which pleas of guilty hâve been en- 
tered ail charge the défendant with accepting and receiving certain 
sums of money as rebates; each count specifying the exact amount 
paid in accordance with the published tariff rates, and the amount 
thereafter refunded ; each count covers one car load of merchandise 
shipped on a certain day from one place to another. Although thèse 
shipments were made at dift'erent times, the plea allèges, and the gov- 
ernment admits, that the payments of the rebates for the shipments set 
out in counts 13, 14, 15, and 30, and for the shipments set out in 
counts 21, 34, 25, 26, and 31, were each made at one time and by one 
check — that for the shipments in counts 12, 14, 15, and 30 on the 9th 
day of October, 1905, and on the other counts, 31, 24, 25, 36, and 31, 
on the 81st day of September, 1905. 

As the gravamen of the offense charged in ail of the counts is the 
acceptance and receipt of the money paid as a rebate, and not the ac- 
ceptance of a concession, there could be no violation of that part of the 
act until it is shown that the money intended as a rebate was actually 
paid. If the railroad company had refused to pay the rebate, although 
it had expressly agreed to do so, the défendant clearly could not hâve 
been convicted of receiving a rebate, although lie might be guilty of the 
act of having solicited it or accepted a proposition to hâve his ship- 
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ments carried at a concession, and the payment of a rebate to be paid 
after the carriage of his shipment had been completed and the piib- 
lished tariff charges paid. That the rebate was solicited, or an agree- 
ment entered into to accept rebates on shipments when made, are im- 
material, for none of thèse counts charges such violation of the statute. 
To sustain a conviction for receiving rebates, the fact of the payment 
by or in behalf of the carrier, and the receipt of it by or for the use 
and benefit of the défendant, must be estabHshed. As there were only 
two payments to the défendant on thèse nine counts, and he only receiv- 
ed two rebate checks, there were only two offenses committed under 
the indictment as framed, charging the receiving of rebates. 

VVhile the Suprême Court bas never directly passed upon this ques- 
tion, yet this conclusion may be deduced from what was said ni Armour 
Packing Co. v. United States, supra. One of the issues in that case 
was, in what district the prosecution should bave been instituted. The 
statute permitted a prosecution in "any court of the United States 
having jurisdiction of crimes within the district in which such viola- 
tion was committed, or through which the transportation may bave 
been conducted." It was contended that the offense could only be tried 
in the courts of the districts of the termini of the shipment, but this 
was overruled by the court, the court saying : 

"It (loes uot follow from this view of tlie eharacter of the offense that a 
slngrle transportation of soods can be made the hasis of repeatecl separate 
erimiual cliai'ges in each of the districts througli which tlie transportation 
at an illégal rate is had. Take the case at bar. Tlie charge is of a single, 
eontinnous carriage from Kansas City to New York at a concession from the 
legai rate for the part of the carriage between the Mississippi river and 
Xew York of ]2 cents for each 100 pomids so transported. This is a single, 
continuing offense, not a séries of offenses, although it is continuons] y com- 
mitted in each district througli which the transportation is recelved at the 
prohibited rate." 209 U. S. 70, 77, 28 Sup. Ct. 43.3, .52 L. EkJ. 681. 

So in the case at bar, each shipment under agreement or promise of 
rebate might probably be treated as a separate oiïense, and prosecuted 
as such under that provision of the act which prohibits the acceptance 
of a concession or rebate. But when the pleader sees proper to charge 
the receipt of a rebate, which means the receipt of the payment of the 
rebate after the carriage had been concluded and the published rate 
paid by the shipper, then each payment constitutes an offense, and, al- 
though each payment includes a number of concessions, it is only a 
single oiïense. Supposing that the government had been unable to 
prove the payment and its receipt by the défendant, or to some person 
for his use ; could it be contended that there could be a conviction un- 
der an indictment charging, as this indictment does, "that the défend- 
ant received and accepted a certain sum of money as a rebate on a 
certain shipment," even if there was évidence of an agreement between 
the shipper and carrier for a rebate or concession, and the shipments 
had been made under that agreement? Clearly not, for in that event 
the défendant would be convicted of an oiïense with which he was not 
charged in the indictment. 

In United States v. Great Northern R. R. (C. C.) 137 Fed. 388, 
and United States v. Central Vermont Ry. Co. (C. C.) 157 Fed. 291, 
Jtidge Hough had before him this same question, and he held in the 
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first case that each separate payaient is prpperly the subject of a sepa- 

rate indictment or count ; and in the second case : 

"If there was, In fact, but one payment, although many items of goods 
carried, I adhère to the opinion that there should be but one penalty inflicted 
for the illégal transaction, i. e., the ultlmate offense of unlnwful payment." 

The same conclusion was reached by Judge Knappen in the Western 
district of Michigan in United States v. Stearns Sait & Lumber Co. (D. 
C; decided November 16, 1908) 165 Fed. 735. In that case the facts 
were practically identical with those in the case at bar. There were 
two shipments, but the rebates were paid simultaneously in one draft. 
Judge Knappen, in his opinion, calls attention to the same distinction 
made herein. He said: 

"It will be noted that the indictment does not in ternis charge any com- 
mission by défendant of any offense In accepting or recelving a discrimina- 
tion or concession with respect to the transportation of the luniber, except as 
such discrimination or concession is Involved in the payment at the end of the 
month of the rebate in question. It is thus unnecessary to décide what the 
rule would be in case the indictment had in ternis charged the acceptance of 
a discrimination at the time of the shipment by vvay of agreement for the 
return and acceptance of the rebate, followed by such subséquent return and 
acceptance." 

Thèse décisions meet with my approbation, and therefore I hold 
that the défendant can only be held guilty of three ofïenses under his 
plea to the first count, one offense on counts 13, 14, 15, and 20, and 
one offense on counts 31, 34, 35, 36, and 31. 



UNITED STATES T. NEW YORK, N. H. & H. R. CO. et al. 

(Circuit Court, D. Massachusetts. December 4, 1908.) 

No. 483. 

1. CoNSTiTUTiONAL Law (§ 209*) — ^"DuE Process of Law"— "Equal Protec- 
tion OF Laws." 

There Is a substantial distinction between the fifth amendment of the 
fédéral Constitution, whieh is obligatory only on the United States, and 
secures due process of law, and the fourteenth amendment, which is 
obligatory on the states and prohibits the déniai of the equal protection 
of the laws; the latter expression being broader than the former, though 
the mère déniai of equal protection of the laws may run into the other 
limitation. Mère discrimination, however, does not necessarily hâve that 
efCect. 

FEd. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 678, 
727; Dec. Dig. § 209.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2227-2256, 
2423-2426; vol. 8, p. 7644.] 

2. Constitutional Law (§ 314*)^Courts— Establishment— Due Process of 

Law. 

Act Cong. Feb. 11, 1903, e. 544, 32 Stat. 823 (U. S. Comp. St. Supp. 
1907, p. 951), providing that in any equity suit, in auy fédéral Circuit 
Court, to protect trade and commerce against unlawful restraints aud 
monopolies, the Attorney General may file a certificate of importance, 
whereupon the case shall be given precedence, and sliall be heard by not 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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less than throe Circuit Jnd^es, or, If there are only two Circuit Jndges 
in the circuit, tlies .before ttiem and sucli District Judge as tliey selèct, 
thougli discriminatory, Is not unconstitutlonal. 

tEd. Note. — For other cases, see Coiistitutional Law, Cent Dlg. S 834; 
Dec. Dig. § 314.*] 

8. CoNSTiTUTiONAi. Law (§ 250*)— DtTE Peooess of Law. 

"Due process of law" does not proliibit tlie establislmient of spécial 
commissions or the assignment of spécial Judges for tlie trial of a spécifie 
offender, so long as there is a coinpliance otherwise with the rules of 
the common law. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. § 25!).*] 

é. CoNSTiTUTiONAii Law (§ 251*) — "DuE Peocess OF Law"— "Law of the 
Lakd." 

The expressions "due process of law" and "the law of the land" are 
synonymous. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. S 732; 
Dec. Dig. § 251.» 
. For other définitions, see Words and Phrases, vol. 8, pp. 7701, 7702.] 

In Equity. 

Asa. P. French, U. S. Atty., and Wade H. EHis, Asst. Atty. Gen., 
for the United States. 

Henry W. Beal, for défendants, New York, N. H. & H. R. Ce, 
Consolidated Ry. Co., and Providence Securities Co. 

Coolidge & Hight and Edgar T. Rich, for défendant Boston & M. 
R. R. 

F. A. Farnham, for défendant Providence Securities Co. 

J. H. Benton, for défendants New York, N. H. & H. R. Co. and 
Providence Securities Co. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This is a bill filed by the United States 
Iby virtue of the provisions of the act approved July 2, 1890, c. 647, 36 
Stat. 209 (U. S. Comp. St. 1901, p. 3200), •commonly known as the 
"Sherman" or "Anti-Trust Act," and perhaps of statutes in amend- 
ment thereof. After the bill had been filed and the subpœna issued, 
and certain demurrers and pleas filed by the whole or a portion of the 
respondents, and on October 1, 1908, the Attorney General filed the 
following certificate: 

"In the Circuit Court of the United States for the District of Massachusetts. 

"No. 483, In Equity. 

"The United States, Petitioner, v. The New York, New Haven and Hartford 
Eailroad Company et al. 

"I hereby certify that, in my opinion, the above-entitled case is of gênerai 
public importance, and request that the same be given precedence over others 
and in every way expiedited, and be assigned for hearing at the earliest prac- 
ticable day before not less than three Circuit Judges of the First Judicial 
Circuit. [Signftd] Charles J. Bonaparte, 

"Attorney General of the United States." 

*For other cases see sarae topie & § numbïïr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Thereupon, and with sufficient promptness, to wît, on Oclober 20, 
1908, the respondents filed the following paper; namely: 

"Circuit Court of the United States fpr the District of Massachusetts. 

"No. 483, In Equlty. 

"The tJnlted States of America, Complalnant, v. The New York, New Haven 
; and Hartford Rallroad Company, and others, Défendants. 

"Objection to hearlng this case 'before not less than three Circuit Judges of 
the First Judicial Circuit,' as requested by the Attorney General of the 
United States. 

"The défendants object to the hearlng of this case 'before not less than three 
Circuit Judges of the First Judicial Circuit,' as requested by the Attorney 
Geuerail of the United States in hls certlflcate filed October 1, 1908, for the 
follpwlng, aniong other, reasons: 

"First. Becavse such three Judges sltting for the hearlng of this case, as 
thus requested, will not be an Inferlor court ordained and establlshed by the 
Cougress of the United States, wlthln the meanlug of the Constitution of the 
United States, and especially wlthln the meaning of section 1, art. 3, Consti- 
tution of the United States. 

"Second. Because it is not compétent for the Congress under the provisions 
of the Constitution of the United States to authorlze the hearlng and dé- 
termination of this cause by three Circuit Judges In the manner requested 
by the Attorney General In his said certificate. 

"Third. Because the three Circuit Judges who are requested by the At- 
torney General to hear and détermine this cause hâve no jurlsdlctlon thus 
to hear and détermine It. 

"ITourth. Because this cause being brought and now pendlng in the Cir- 
cuit Court of the United States, and the parties being by proper pleadlngs 
at issue therein, the same eannot be transferred to the jurlsdlctlon of three 
Circuit Judges and be by them tried as a spécial tribunal upon the dlscre- 
tlonary request of the Attorney General of the United States." 

The proceedings with référence to determining the jurisdiction and 
organization of the courts of the United States are so simple and in- 
formai that we need not consider at ail whether there is any particular 
method by which the respondents should raise the propositions which 
the paper copied seeks to raise, beyond stating that there is no question 
that none of the issues hâve been waived, or lost, either by express or 
implied estoppel, or otherwise. 

The statute by virtue of which this certificate of the Attorney Gen- 
eral was filed, namely, section 1 of the act of February 11, 1903, c. 544, 
32 Stat. 823 (U. S. Comp. St. Supp. 1907, p. 951), reads as follows: 

"That in any suit in equlty pending or hereafter brought in any Circuit 
Court of the United States under tlie act entitled 'An act to protect trade 
and commerce against unlawful restraUits and monopolies,* approved July 
second, eightëen hundred and nlnety, 'An act to regulate commerce,' approved 
February 4, eightëen hundred and eighty-seven, or any other acts haviug a 
Uke purpose that hereafter may be enacted, wherein the United States is 
complalnant, the Attorney General may flle with the cierk of sucb court a 
certificate that, in hls opinion, the case is of gênerai public importance, a 
copy of which shall be Immediately furnished by such cierk to eaeh of the 
Circuit Judges of the circuit In which the case Is pendlng. Thereupon such 
case shall be glven precedence over others and in every way expedited, and 
be asslgned for hearlng at the earliest practicable day, before not less than 
three of the Circuit Judges of sald circuit. If there be three or more; and If 
there be not more than two Circuit Judges, then before them and such 
District Judge as they may sélect. In the event the judges sitting in such 
case shall be dlvlded In opinion, the case shall be ccrtlfled to the Suprême 



745 

Court for review in like manner as If taken there by appeal as heréinafter 
provlded." 

In order that the issues may be understood, we will state that the 
respondents do not maintain that a statute having a gênerai application, 
providing that for certain purposes the Circuit Court may sit with three 
judges, would be invalid. Their proposition is that the statute in ques- 
tion is so framed that it is limited to a particular class of cases, and 
operative only at the request of the United States, and can never be 
called on by a respondent, and never by either party in suits brought 
by others than the United States. There can be no question that this 
makes an apparent discrimination, yet we are unable to perceive that 
it is injurious to the respondents, or any other possible respondents, in 
any légal sensé of the word. The interests involved under the Sher- 
man anti-trust act and its amendments are liable to include exceedingly 
extensive pecuniary values ; and the possible remédies given thereby, 
which combine, with the rest, the powers, express or implied, of issu- 
ing injunctions, and of appointing receivers, and declaring forfeitures, 
ail relating to vast properties, are of so radical a character that a hasty 
or inapt administration of the statute by a single judge might inevitably 
embarrass industries as wide as the continent, and even practically de- 
stroy them, before an appellate tribunal could be reached. Therefore, 
we say the statute under which the Attorney General fîled his certificate 
is not injurious, because, on the whole, when availed of, it opérâtes 
for the protection of the interests of respondents more than for those 
of the United States. From the standpoint of the substantia! efïect of 
the statute, the only complaint that could apparently be made is that 
it is meritorious, but, does not go so far as it might. Nevertheless, in 
the eyes of the law, when législation is discriminatory, if it is both dis- 
criminatory and luiconstitutional, it is the right of parties litigant to 
détermine for themselves what their interests are, and object to it if 
they see fit so to do. 

It certainly cannot be maintained that the statute under which the 
Attorney General acted is unconstitutional merely because it is dis- 
criminatory. We can find neither in the Constitution, nor in the funda- 
mental principles which underlie free government where the English 
language is spoken, any inhibition on Congress with référence to thé 
matter now before us, unless it be in that part of the fifth amendment 
which secures "due process of law." Even if there were any constitu- 
tional provision applying to Congress like the fourteenth amendment. 
which in terms prohibited the United States from denying "the equal 
protection of the laws," nevertheless, even then it would follow that 
there might be législation discriminatory on its face, yet constitutional 
because of the broad rules which hâve been admitted by the Suprême 
Court with référence to législation sustainable by reason of classifica- 
tion. It is, however, necessary to observe the substantial distinction 
betvi'een the fifth amendment, which is obligatory only on the United 
States, and the fourteenth amendment, which is obligatory only on the 
States. The limitation in the former is "without due process of law." 
In the fourteenth amendment this limitation is accompanied with a pro- 
hibition; of the déniai of the "equal protection of the laws." Of course, 
the latter expression is broader than the former, although it must be 
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conceded that the mère déniai of the "equal protection of the laws" 
might run into the other limitation. It is plain, nevertheless, that mère 
discrimination in certain particulars does not necèssarily hâve this ef- 
fect. "Due process of law," as understood when the Constitution was 
adopted, did not prohibit the establishment of spécial commissions or 
the assignment of spécial judges for trying spécifie offenders so long 
as there was compHance otherwise with the rules of the common law. 
Neither does it always entitle persons claiming mère civil rights to ad- 
judications by strictly judicial tribunals. This was established as early 
as.Murray's Lessee v. Hoboken Land Improvement Company, 18 How. 
27S, 15 L. Ed. 372, and indeed earlier, followed by Davidson v. New 
Orléans. 96 U. S. 97, 24 L. Ed. 616, Turpin v. Lemon, 187 U. S. 51, 
23 Sup. Ct. 20, 47 L. Ed. 70; and, finally, by the extrême case of 
United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 
1040. There are still other décisions of the Suprême Court of the 
same class, which, with those cited, show that the expression "due 
process of law" may cover a great variety of tribunals, judicial and 
quasi judicial. So it is clear that there may be a great variety of 
methods of procédure. Nevertheless, that there is somewiiere a lim- 
itation is brought out in a marked way by a citation from Mr. Justice 
Catron of expressions used by him when sitting in the Suprême Court 
of Tennessee, and, of course, before the adoption of the fourteenth 
amendment, and approved in Cotting v. Kansas City Stockyards Com- 
pany, 183 U. S. 79, 105, 22 Sup. Ct. 30, 41, 46 L. Ed. 92, as follows: 
"Every partial or prlvate law, wlilch direotly proposes to destroy or affect 
Indlvidual rights, or does the same thlng by affording remédies leading to 
simllar conséquences, Is unconstitutional and vôld. Were this otherwise, 
odious Individuals and corporate bodies would be governed by one rule, and 
the mass of the communlty who made the law by another." 

Of course, there is a middle ground, which it may not always be 
easy to find, because there may be, as intimated in the quotation from 
Mr. Justice Catron, circumstances under which what appears to be in 
form a mère change of procédure would in fact discriminate in a man- 
ner which did direct injustice, or which operated in an injurions way to 
burden or obstruct the obtaining of justice by a particular individual 
or corporation. Yet, in the fourth édition of Story on the Constitution, 
in the sections added to cover the la te amendments, the language of 
Mr. Webster was quoted as follows : 

"By the law of the land is most clearly intended the gênerai law; a law 
which hears before it condemns ; which proceeds upon Inquiry, and renders 
judgment only after trial. The meaning is that every citizen shall hold bis 
lif e, liberty, property, end Immuuitles under the protection of the gênerai rules 
which govern society." 

It is settled that the expressions "due process of law" and "the law 
of the land" go strictly hand in hand. We understand this quotation 
from Mr. Webster appeared first in section 1944 bf the fourth édition 
of Mr. Justice Story's work, and that this section was drafted by Judge 
Cooley, who knew as well as any one what was fit language for this 
purpose. We can safely àdopt it for the purposes of this case. 

In Twining v. New Jersey (in an opinion announced November 9, 
1908), 29 Sup. Ct. 14, 53 L. Ed. Mr. Justice Moody has considered 
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thorC'Ughly, from both historical and légal points, the meanîng- of the 
expression "due process of law"; but we hâve no occasion for this 
case to quote from him. 

Following out the limitations expressed by Mr. Webster pro and 
con, whatever might be said if the spécial organization of the court 
required by the statute hère discriminated against the respondents, or 
other individuals or corporations situated in a similar condition, to 
such an extent, or in such way, as to be injurious in the eye Of the law, 
or as to burden the défense thus injuriously, it might weÛ be regardée 
as such a déniai of equality that it would amount in a constitutional 
sensé to a déniai of "due process of law." As, however we can see 
nothing hère of this nature but in lieu thereof as we hâve already said, 
a partial, if not complète, protection to ail concerned against hasty or 
indiscreet judgments of courts consisting of a single judge, we can find 
nothing which, in a constitutional sensé, distinguishes this from the 
ordinary class of législation by virtue of which fédéral courts may be 
held by one or two judges, or even by judges out of the district. 

Coming to authorities bearing more directly on the situation before 
us, we call attention to Cincinnati Street Railway Company v. Snell, 
193 U. S. 30, 24 Sup. Ct. 319, 48 L. Ed. 604, which seems to be so 
strictly analogous to the case at bar that we are ûnable to distinguish 
them so far as any substantial question is concerned. The case arose 
under the fourteenth amendment, broader in its limitations than the 
fifth amendment, and yet it involved a discrimination of precisely the 
character which we hâve hère. There, as explained at pages 33 and 34 
of 193 U. S., at page 821 of 24 Sup. Ct. (48 L. Ed. 604), the statute 
provided that the venue might be changed on the mère motion of the 
plaintiff in a suit against a corporation, accompanied with a purely ex 
parte affidavit of five persons residing in the county, while the corpora- 
tion had no corresponding right, and no corresponding right existed 
in behalf of any plaintiff in any suit against individuals. The con- 
stitutionality of the law was sustained, and several cases cited as fur- 
nishing analogies which we need not explain in détail. It seems impos- 
sible hère to escape the conclusions of the principal case, or like conclu- 
sions in United States v. Union Pacific Railroad Company, 98 U. S. 
569, 25 L. Ed. 143, where there were very sweeping provisions for the 
exercise of a peculiar jurisdiction, limited entirely to that particular 
suit. The législation was sustained, and, at page 607 of 98 U. S. (25 
Iv. Ed. 143), the following is found in the opinion: 

"But whatever be the relief asked, It could only, by the express terms of 
the act, be granted to that party who was In equity thereunto entitled. It 
Is very plain that there was hère no new right established, no new cause 
of équitable relief, no new rule for determlnlng what were the rlghts of the 
parties. That was to be decided by the princlples of equity, not new prin- 
ciples of equity, but the existing principles of équitable jurisprudence." 

This was not in any sensé a dictum, but it was necessary to the déci- 
sion of the case, which seems to us to fully sustain the statute in ques- 
tion hère, so far as it is now before us. 

Some propositions made by the respondents can only be accepted as 
maintaining that the statute before us in effect covers an attempt to 
create a spécial court. This would not necessarily raise any question 
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as to "due process of law," because, as we hâve said, spécial courts 
were everywhere known under the common law of England; yet it 
would, of course, involve a peculiar question arising solely under the 
Constitution of the United States — ^that of the power of Congress to 
establish a spécial court for a particular case or a particular class of 
cases. If this proposition is now insisted on, it is decided against the 
respondents by Jn re Claasen, 140 U. S. 200, 11 Sup. Ct. 735, 35 U 
Ed. 409, wherein was brought in question the constitutionality of a 
statute providing that the Circuit Court for the Southern District of 
New York might be held by three judges for the purpose of determin- 
ing criminal cases. If the présent statute créâtes a spécial tribunal, 
30 did that statute; and there is no fundamental différence between 
the nature of the législation so far as that particular topic is concern- 
ed. We find no word in the statute indicating such an intention hère. 
We are clear in référence to this point. 

On the whole, while the législation is apparently discriminatory, it 
scems plain to us that it does not contravene any provision of the 
Constitution of the United States limiting the powers of Congress, and 
especially that it does not in any way deprive the respondents of "due 
process of law." 

The attorneys for the United States hâve cited to us several cases 
where a certificate bas been filed by the Attorney General like that be- 
fore us, and in which three or more judges hâve sat as provided in the 
statute under investigation. The niost important of them ail was 
Northern Securities Company v. United States, 193, U. S. 197, 24 Sup. 
Ct. 436, 48 L; Ed. 679. This case was one involving yast interests, 
and was argued by very eminent counsel, including Mr. Attorney Gen- 
eral Knox in person. In none was there any suggestion of any difE- 
culty like that now brought to our attention. It is true that this could 
hardly be regarded as an authoritative fact, because no issue was made 
in référence thereto; but it enables us to rest more easily on the con- 
clusion which we hâve reached. 

The court having considered the certificate of the Attorney Gen- 
eral filed on October 1, 1908, and the suggestions of the respondents in 
référence thereto, filed on October 29, 1908 : 

It is ordered that this case proceed in accordance with the certifi- 
cate of the Attorney General, filed on October 1, 1908, pursuant to 
thç first section of chapter 544 of the act approved on February 11, 
1903, so far as that statute relates to the personaUty and the nuraber of 
the judges to sit therein. 

NOTE BY THE COURT.— While this opinion was in préparation 
the décision of the Circuit Court for the Third Circuit in United 
States V. Delaware & H. Co., 164 Fed. 315, came to hand. This déci- 
sion related to several cases which were proceedings by the United 
States, under the so-called "commodities clause" of the Interstate com- 
merce statutes, against the various coal-carrying railroads in Pennsyl- 
vania. Three Circuit Judges sat, namely, Dallas, Gray, and Buffing- 
ton; and a statement made by Judge Gray in his opinion in behalf of 
the court illustrâtes in a striking manner the vast interests which may 
be involved in this class of litigation, and the great détriment which 
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would corne, not only to corporate property, but to the public at large, 
by an inapt décision, and particularly the reason for a requirement that 
Congress sbould give to respondents in proceedings by the United 
States a like right of demanding a conservative tribunal of three judges 
which is now given to the Attorney General. The opinion, at page 225 
of 164 Fed., said as foUows: 

"It results, therefore, that the coal described In the foregolng catégories Is 
outlawed in Interstate commerce, and must remain so, unless the défendants 
can divest themselves of ail title or interest in the coal, coal lands, or coal 
companies from which the marlcets in other states hâve been so largely 
supplled. The enforcement of the act must, of necessity, resuit, either in 
the défendants holding their coal properties and refraining from transport- 
ing coal to other states, and confining themselves to the mining of such coal 
as may be used in the state of Pennsylvania, or in their divesting them- 
selves of ail title or Interest, direct or indirect, in said properties, by sale or 
surrender thereof, as they may be able to accomplish the same. The popu- 
lation of the région, outside of Pennsylvania, absolutely dépendent upon the 
use of anthracite coal for domestic or industrial purposes, is very large, and 
has been, no doubt moderately, estimated at from 12,000,000 to 15,000,000. 
The adoption of the former alternative, therefore, would entail, while It con- 
tinued, an amount of sufCering and deprivation that it is hard to forecast or 
appreciate. while the forced resort to the other would necessarily infiict upon 
the défendants and their stockholders a most disastrous sacrifice and pe- 
cuniary loss." 



In re F. DOBERT & SON. 
(District Court, W. D. Texas, Austln Division. December 18, 190S.) 

No. 472. 

1. Paetnership (§ 244*)r— Death or Paetner— Dutt of Sueviving Partner. 

The death of a partner dissolves the firm, and it is the duty of the sur- 
Vlving partner to close out the business and pay the firm debts, accounting 
to the heirs or représentatives of the deceased partner for their interest in 
the surplus assets. 

[Ed. Note. — For other cases, see Partnershlp, Cent. Dig. §§ 509-51.3; 
Dec. Dig. I 244.*] 

2. Paetnership (§ 24.ô*)— Dissolution— Possession of Assets. 

A surviving partner is entitled to the exclusive possession and adminis- 
tration of the firm assets. 

[Ed. Note. — For other cases, see Partnershlp, Cent. Dig. §§ 514-518 ; Dec. 
Dig. § 245.*] 

3. Partneeship (§ 244*)— Assets— REPRESENTATIVES of Deceased Paetnek. 

Neither the heirs nor Personal représentatives of a deceased partner ase 
entitled to any part of the partnershlp assets until after payment of firm 
debts. 

[Ed. Note. — For other cases, see Partnershlp, Cent. Dig. § 511 ; Dec. Dig. 
§ 244.*] 

4. EXEOUTOES AND AdMINISTEATORS (§ 44*) — ASSETS — InTEEEST OF DeCEASBD 

Partner. 

The administration of a partnersliip estate being confided to the sur- 
viving partner, the county court in the administration of the deceased 
partner's estate has no control over the partnership assets. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. § 295; Dec. Dig. § 44.*] 

*For otber cases see same toplc & 3 kumbeb in Dec, & Am. Ciga. 1907 to date, & Rep'r Indezei 
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5. EXEC0TORS AND Administkatoes (I 181*) — Paetnership Assets — Allow- 

ANCE TO WlDOW AND CHILDKEN. 

Tlie county court has no jurisdictlon to set aside allowances to the wld- 
ow and chlldren of a deceased partner out of any part of the partnershlp 
assets, except the resldue after payment of flrm debts. 

[Ed. Note.^-Por other cases, see Éxecutors and Administra tors, Cent. 
Dig. § CSl; Dec. Dlg. § 181.*] 

6. Paetnership (§ 249*)— Dissolution— Intehest of Deceased Paetneb. 

A deceased partner's estate Is entitled to the same Interest In the res- 
idiie after payment of flrm debts as the deceased partner had In the firm 
in his lifetlme. 

[Ed. Note. — For other cases, see Partnershlp, Cent Dlg. §§ 529-535; 
Dec. Dig. § 249.*] 

7. EXECUTOES AND ADMINISTEATOES (§ 181*) — AtLOWANCES TO WlDOW AND 

ClIILDEEN. 

TJnder Rev. St. Tex. 1805, arts. 2037-2tXî2, provlding for allowances to the 
Widow and childreu of a dececient, sueh allowances can be made only out 
bf property, inventorled and àppraised and under the control of the coun- 
ty court, whlch It is authprlzed to sell. 

[Ed. Note. — For other cases, see Executors and Admlnlstrators, Cent 
Dig. §§ 681-685 ; Dec. Dig. § 181.*] 

8. BANKBaPTCT (§ 149*)^BANKBua?T PiEM— RianTS op Paetneb. 

Sinoe, under Banlcr. Act J«Iy 1, 1898, c. 541, § 70, 30 Stat. 505, 566 (U. S. 
Conip. St. 1901, p. 3451), on an adjudication of banliruptcy against a 
firui, the firm property vests In the trustée In bankruptcy, the surviving 
partner thereafter has no power to consent to an allowance to the widow 
and chlldren of the deceaseij partner out of the assets of the firm prier to 
the payment of the firm debts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 229 : Dec. Dig. 
5 149.*] 

In Bankruptcy. 

Mrs. Albertina Dobert, for herself and chlldren. has flied a pétition to revlew 
the order of' the référée, declinlng to set aside to them, as the widow and 
chlldren of Frank Dobert deceased, certain stàtutory allowances. Tlie follow- 
ing opinion of the référée, Franz Flset, Estiuire, embodies the material facts 
of the case: 

"An involuntary pétition In bankruptcy was flled on February 3, 1908, 
against the flrm of F. Dobert & Son, and against Frank Dobert and Joseph 
Dotiert, Its members, as Individuals. On February 5th the sald p.irtnersbip, 
ai;id its members as Individuals, flled a voluntary pétition. Frank Dobert 
died on February 6, 3908. On February 13, 1908, an adjudication of the firm 
and its members was had on the voluntary pétition. Albertina Dobert, the 
widow of Frank Dobert, deceased. seasonably flled an application for an al- 
lowance for herself and mlnor children for one year's support, and, In behalf 
of herself, mlnor children, and an adult unmarried daughter residing with the 
family, for an allowance in lieu of certain Personal property exempted by the 
laws of Texas to a. family, but not on hand at the time of the death of Frank 
Dobert. 

"In addition to the foregoiug, the following faets are pertinent to the dis- 
position of said application: The partnershlp owns assets, but whoUy in- 
sufflcient to pay the partnershlp debts. Joseph Dobert has no individual es- 
tate, aside from exemptions. Frank Dobert left no individual estate except 
a homestead exempt by the laws of Texas, and certain cf the personal prop- 
erty also exempted by the laws of Texas. Such exempt Personal property as 
he did not own is of the reasonable value of ?500. Frank Dobert at the 
time of his death left surviving him, as constituent members of and residing 
with the family, Albertina Dobert, his widow, and their four children: Frank, 
âge 21 years on Aprii 21, 1908; AVill, 18 years old ; Lillie, 16 years of âge; 

>For other cases see eame toplc & | numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe*. 
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flud Bettie, âge 24 yenrs nnd single. The widow, by the deatb of her hns- 
band, beeame erititled to ipS.OOO from life Insurance, -¥3,000 of wbicli bas becn 
colleeted at the time of flling of the application for allowaiices. At the bear- 
ing that part of the application praylng for a year's support for the widow was 
abandoned. 

"Will Dobert owns a wage priority claim agaiust the bankrnpt firm of SI-jO. 
and an nnsecured claim for $182.10. Otherwise the children own no individn- 
al property. Franli and Wlll Dobert had been clerlcing prior to the death of 
their father. and were emancipated from his control over tbeir earnings. 
The sum of $25 per month for the support of Will Dobert, and $30 for Lillie 
Dobert, is a reasonable amount. Frank Dobert, it is agreed, is only entitled 
to support to the time of his majority on April 21, 1908; and $25 per month 
to that time is reasonable. The application prays for an allowance of $500 
in lieu of exempt property, and for support as above indlcated. 

"The application for said allowances is based on section 8 of the bankruptey 
act, wbich reads: 'The death or insanity of a baulirupt shall not abate the 
proceedings, but the same shall be conducted and concluded in the same nian- 
ner, so far as possible, as tliough he had not died or beoome insane: Provid- 
ed, that In case of death tlie widow and children shall be entitled to ail rights 
of dower and allowance fixed by the laws of the state of the bankrunt's rési- 
dence.' The probate laws of the state of Texas with référence to allowances 
require that the court shall fix an allowance for the support of the widow and 
mlnor children of the deceased of not exceeding $1,000, but in an amount sviffi- 
cient for thelr maintenance for a term of one year from the time of the 
death of the testator of intestate (articles 2037, 2C38, Rev. St. Tex. 1895), and 
that it be paid in préférence to ail other debts or charges against the estate, 
except the ^anei-al expenses and expenses of last sickness of deceased. * • * 
Article 2044, Rev. St. Tex. Under articles 2046 and 2047, Rev. St. Tex., it is 
the further duty of the court to set apart for the use and bcneflt of the 
widow and minor children and nnmarried daughtors remaining with tlie fami- 
ly of the deceased ail such property of the estate as may be exempt from exé- 
cution or forced sale, and to make a reasonable allowance in lieu of such of 
the spécifie articles so exempted which are not among the effects of the de- 
ceased. 

"The estate of Frank Dobert has no assets ont of which any of the statu- 
tory allowances above mentioned and now applied for might be made. The 
partr rship of Frank Dobert & Son, bankrupts, owns a sufficiency of assets to 
pay -, je amounts prayed for, but only at the expense of, and to the serions dét- 
riment of the partnership creditors. The surviving partner, .Toseph Dobert, 
hanlcrupt, agrées, by instrument filed, that the allowances may be made out 
of the firm assets. 

"The only question to be determined is, whether or not the assets of the 
firm of Frank Dobert & Son, bankrupts, may be resorted to for the purpose of 
making the allowances in the application contended for. The statutes of the 
state of Texas are silent on the subject, and it does not appear that any 
.iudicial décision has ever directly settled the point involved, although it has 
been held that allowances must be raised solely from the estate of the dé- 
cèdent, and from no otber estate. Hoflfman v. Hofïman, 79 Tex. 189, 14 S. W. 
915, 15 S. W. 471. 

"The fundamental law, as recognized in Texas, eoncerning partnership prop- 
erty, and partieularly its status at the time of the death of one of the part- 
ners, will indicate where the ownership of that property lies, and what rights, 
if any, the heirs or représentatives of the deceased partner may assert against 
it. Bâtes on Partnership says: 'A partner has no spécifie interest in any par- 
ticular chattel or asset or part of the property of the firm ; his only interest 
is in a proper proportion of the surplus of the whole after payment of debts, 
including the amounts due the other partners.' Bâtes, par. 180. 'The capital, 
in whatever shape contributed, hecomes at once the property of the firm, and is 
no longer Individual property.' Bâtes, par. 256. 'A partner owns the partner- 
ship property, and ail of it, but subject to a like ownership on the part of ail 
the other partners.' Bâtes, par. 274. Thls doctrine is recognized in Texas 
in the case of Moore v. Steele, 67 Tex. 435 (439) 3 S. W. 448; Warren 
V. Wallis, 38 Tex. 228. The Individual exclusive dominion over property ceases 
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on the formation by tlie owner of a partnership to -«'hich It Is contribua 
ed, and each partner Is then given the same right in and dominion over ail the 
partnership property that the respective owners bad prior to the tlme it be- 
came partnership property. The notion of a partnership as a distinct entity 
clarifies the peculiar character of possession and ownershlp, as we readily un- 
derstand from It that the original indivldual rlghts to property are yieldêd np 
to the new entity, the partnership. While the formation of a partnership 
créâtes the ownershlp and dominion as stated, yet during the llfe of ail the 
partners the ownershlp of the property does not, under ail clrcunistances, re- 
nialn so inflexibly. Tlie partnership exists under and by virtue of a contract, 
and such contract, like any other, may be changed, and property may be added 
to or taken away from the firm assets. To this inhérent right of the part- 
ners inter sese we will refer again presently. When a partnership Is dlssolved 
by the death of a member, other distinct fundamental prlnclples are, eo In- 
stante, brought Int<5 opération. As the original formation of a partnership Is 
based on the deleetus personarum, the law provides that on the death of one 
partner no heir or légal représentative of the décèdent shall take bis place in 
the partnership, but the survivlng partner for the purpose of wlnding up Its af- 
fairs is at once vested fuUj and completely with the légal tltle and ownershlp 
of ail the property theretofore owned by the partnership. The duty of the 
survivor is to take exclusive, sole possession of ail the partnership property, 
to realize on it, and to apply its proceeds flrst to the payment of ail partner- 
ship debts, and then to account to the représentatives of the deceased partner 
for the share of the décèdent in the net surplus of the property, based on the 
original net Interests of the partners in the firm. The right of the survivor 
is to perform thèse obligations untrammeled by the interférence of probate 
court, heirs or légal représentatives. The only right of the heirs and légal 
représentatives against the survivlng partner is to hâve an accounting after 
the payment qf ail debts. The above propositions are those of the text-books, 
and are approved by the courts generally, Includlng those of Texas. Bâtes on 
Partnership, par. 718-731; Woerner's American Law of Administration, par. 
124; Rogers v. Flournoy, 21 Tex. Clv. App. 556, 54 S. W. 380; Akin v. Jef- 
ferson, 65 Tex. 137 (144) ; Crescent Insurance Co. v. Camp, 64 Tex. 521 (527, 
528) ; Shields v. Fuller, 4 Wis. 102, 05 Am. Dec. p. 293, and note on page 295 ; 
Bush V. Clark, 127 Mass. 111. 

"Apply ing the foregoing to the case at bar: Joseph Dobert, as surviving 
partner, succeeded to the tltle and the possession of ail the partnership proper- 
ty for the purpose of paylng ail partnership debts and accounting to the repré- 
sentatives of the deceased partner for the pro rata of the surplus. If any was 
due them. The assets as such, prior to the payment of debts and prior to 
the accounting, are no part of the estate of the décèdent. Nelther are claims 
for allowances in any sensé debts against the flrui. Consequently, no allow- 
ances can be made ont of the partnership assets prior to the tlme that, on 
final accounting by the survivor, a net surplus over and above ail partnership 
debts is found to be due and owlng to the estate of the décèdent — an eventu- 
allty that cannot occur, the partnership being insolvent. See Woerner, Am. 
Law of Administration, par. 127, p. 293. 

"The holder of collatéral security or pledge given by a décèdent in his life- 
time, under repeated décisions in Texas, bas the right to satisfy his debt out 
of the collatéral or pledge before he can be required to enter or yield up to the 
probate court his security for any purpose. See Huyler v. Dahoney, 48 Tex. 
234 ; Williams v. Lumpkln, 74 Tex. 601, 12 S. W. 488 ; also Andrews v. Union 
Cent. Life Ins. Co., 92 Tex. 584, 50 S. W. 572; Fulton v. National Bank of 
Denlson, 26 Tex. Clv. App. 115, 62 S. W. 84. This recognizes the severance 
of the collatéral or pledge, by dellvery, from the estate of the debtor. It be- 
longs, sub modo, to the holder. The applicabllity of this doctrine to partner- 
ship property in the hands of the survivor is obvions and cogent. No act on 
part of the survivor in agreeing to an allowance to be made oiit of the part- 
nership property, as Is attempted by the instrument flled ni this case by 
Joseijh Dobert, can change the obligation of the surs'ivor; he cannot dénude 
himself of the trust whieh Is primarily in favor of the creditors, and he can- 
not divert the trust funds. See Kogers v. Flournoy, 21 Tex. Civ. App. 556, 54 
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S. W. 387. The conclusion reaclied, therefore, is that none of the allowances 
in this proceeding prayed for can be made out of tlie partnersliip property. 

"But it is insisted tliat the case of Sweariugeu v. Bassett, (55 Tex. 2(57, leads 
to a différent conclusion. This does not seem to be the efCect of that case. 
The court holds in that case that a partner in a solvent firni nuiy destinate 
liis interest in partnership realty as a part of his homestead and thus secure 
it from forced sale. The court bases this conclusion on tlie acknowledged 
right of the partners to change their contract of partnership, to add to or take 
away from the property of the flrm, and to make such changes by express 
agreement or by implication. In this manner the homestead of one partner 
in partnership realty was acquired. The décision, on the grimnd it rests, 
is entirely consistent with the gênerai rues of the law of part]iership, par- 
ticularly as the creditors, as long as the firm is and remaius solvent, hâve 
no right to complain about the action of partners in withdrawing from or 
adding to the available assets. But the case does not intimate, nor can it 
be contended, that the logical resuit of said décision is to change the funda- 
mental law of partnership whereby ail the partnership property, at the dis- 
solution by death, is cast upon the survivor for the purposes of paying the 
debts and accounting only. 

"The case of St. Louis Type, etc., Co. v. Company, 74 Tex. C51, 12 S. W. 
842, 15 Am. St. Kep. 870, is also cited in support of the application for allow- 
ance out of the partnership assets, but this case is inapplicable because it only 
holds that the statutory exemptions are such not only for individuals vvho 
hold such property in severalty, \tut that the ex(>inption eovers also proper- 
ty belonging to the partners as such. As, under libéral construction of the ex- 
emption laws, partnership personal property is thus held to be exempt, such 
property is not an asset of the partnership subject to exécution, and at the 
death of a partner his interest in such spécifie exemptions is subject to the 
disposition thereof by the probate court. This is the final resuit of the déci- 
sion. Exemptions existing at the time the trust is cast form no part of the 
trust fund. But the trust property cannot thereafter be interfered with by 
Ifurdening it with prior claims not existent under the law at tlie time of the 
création of the trust. 

"The Texas décisions freeing collatéral from deniands of the probate court, 
as above sho\vn, are applicable to the property of a partnership in the hands 
of the survivor. The basic rights of the pledgee and partnership creditors 
are identical. What the law grants to the one it must grant to the other. It 
will not protect the pledgee and take away from the partnership property. 
If this be correct, then the contention of applicant that the St. Louis Type, 
etc., Co. V. Company points to the correct décision of this case is still further 
refuted than it is by reason of the fact that it is not in point and does not 
tend to establish the liability of the partnership fund as insisted on by ap- 
plicant. 

"It follows from the foregoing that the application for allowanees to the 
widow and children out of the partnership assets of the bankrupt firm must 
be denied, and judgment is entered on this date in conformity with this con- 
clusion." 

N. A. Rector, for petitioner. 

D. K. Woodward, Jr., for trustée. 

MAXEY, District Judge (after stating the facts as above). It ap- 
pears from the record that, at the death of Frank Dobert, neither he 
nor Joseph Dobert had an individual estate. The assets of the partner- 
ship are wholiy insufficient to pay partnership debts. Whether, under 
such circumstances, the statutory ahowances claimed by the widow and 
children of Frank Dobert may be set apart to them from the assets of 
the firm of F. Dobert & Son, will dépend upon a proper construction 
of the State statutes, providing for the administration of estâtes of de- 
ceased persons. In a matter of this kind the laws of the State furnish. 
105 F.— 48 
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the guide to fédéral courts ; and if by the laws of Texas the allowance 
be authorized, then, in obédience to section 8 of tlie act of bankrupt- 
cy (Actjuly 1, 1898, c., 341, 30 Stat. 549 [U. S. Comp. St. 1901, p. 
3435],), it should be set apart to the widow and children in this pro- 
ceeding. Unfortunately the courts of this state hâve not decided the 
précise question involved in the présent case, but we may deduce, from 
the principles announced by the Suprême Court in several cases, in 
which similar articles of the Revised Statutes of the state in relation 
to the "Estâtes of Decedents" hâve been construed, the correct rule to 
be applied hère. 

It is thought that the ultimate décision of the question must dépend 
upon the extent of the control which the probate or county court may 
lawfully exercise over partnership estâtes where one of the constituents 
has died. In other words, if the probate court is without jurisdiction 
to administer upon a partnership estate, it foUows that it would be 
powerless to set aside any of the partnership assets to satisfy the statu- 
tory allowances of the widow and children of a deceased partner.- 
Thus it was said by Mr. Justice West, as the organ of the court in 
Clift V. Kaufman & Runge, 60 Tex. 66: 

"The homestead allowance, if set apart at ail by the probate court for the 
surviving widow, must be set apart. alone, from "the estate of the décèdent, 
over which that court has jurisdiction. It is ouly over the property of the 
estate that the probate court can exercise control." 

See, also, Hofifman v. Hofïman, 79 Tex. 192, 193, 14 S. W. 915, 15 
S. W. 471. 

Has, then, the probate court ( which may be ref erred to indiflferently 
as the probate or county court), under the laws of Texas, jurisdiction 
to administer upon a partnership estate, upon the death of a constituent 
of the firm? Upon this point the Suprême Court has spoken in un- 
ambiguous language in the case of Altgelt v. National Bank, 98 Tex. 
253-367, 83 S. W. 6. It is true that in the Altgelt Case the court was 
not construing the articles of the statute involved in this case, but 
what was there said applies with equal force to the articles under 
which the widow and children of Frank Dobert claim an allowance. 
Altgelt V. Alamo Nat. Bank, at page 360 of 98 Tex., at page 9 of 83 
S. W., article 1867 of the Revised Statutes of 1895 is quoted, as 
f ollows : 

"The rights, powers and duties of executors and administrators shall be 
governed by the principles of the eommon law, when the same do not coniiict 
with any of the provisions of the statutes of this state." 

The court, speaking through Mr. Justice Brown, proceeded: 

"By the eommon law the death of one partner dissolves the partnership 
and terminâtes the powers of the survlvors as partners ; but the law im- 
poses upon the surviving partners the duty to close up the business and pay 
the debts of the partnership, accounting to the personal représentatives or 
heirs of the deceased partner for their interest in what shall remain after 
paying the debts, for which purposes the surviving partner holds the assets as 
a trustée, and, to enable him to perform the trust imposed, the law gives to 
him the right and enjoins It as a duty to take the exclusive possession of 
the assets of the partnership and to administer them for the purposes be- 
fore stated. The rule Is thus stated: The right of survivorship In partner- 
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shlp estâtes Is not a bénéficiai right. Tlie assets are taken by the surviving 
partner, charged wltli ttie trust or quasi trust to pay tlîe firm debts and 
■vylnd up its afïairs, and it is liis duty to account to tlië représentatives of bis 
deceased partner for ail partnership assets.' 22 Am. & Eng. Ene. of Law, p. 9G. 
Again, it is said: 'Tbe survivors bave the exclusive rigbt and duty to act in 
the settlement of a partnership, and Personal représentatives of the deceased 
partner cannot Interfère.' Neither can the surviving partner consent to a par- 
ticipation in the business by sueh représentative. 22 Am. & Eng. Enc. of Law, 
p. 220; Rogers v. Flournoy, 21 Tex. Civ. App. 558, 54 S. W. 386." 

See, also, Moore v. Steele, 67 Tex. 439, 3 S. W. 448; Fulton v. 
Thompson, 18 Tex. 287. 

The court then quotes with approval the following excerpt from the 
opinion of Judge Garrett in Rogers v. Flournoy, 31 Tex. Civ. App. 
557, 558, 54 S. W. 386, 387 : 

"Upon the death of Thomas McGuill his surviving partner, Martin McGuill, 
became vested with the légal title to the partnership assets as trustée pri- 
marily for the beneflt of the creditors of the flrm and ultimately for tbe 
benefit of the représentatives and heirs of the deceased partner. Shields v. 
EMller, 4 Wis. 102, 65 Am. Dec. 205, and note. 

"Partners may agrée upon a dissolution and defeat the derivatlve equity of 
creditors to hâve tbe partnership assets applied to their debts. Wiggins v. 
Blackshear, 86 Tex. 665, 26 S. W. 939. But the survivor of a deceased part- 
ner cannot dénude himself of the trust with which he becomes clothed by tbe 
death of his partner by an agreement with the administrator either to parti- 
tion the property or to admit hini into .ioint possession and control, recog- 
nizing his tltle to the deceased partner's share thereof. The duty of the sur- 
vivor is to administer tbe trust and wind up the estate, and after paying off 
the debts to dellver the share of the estate in the residue to the heirs and 
représentatives. The partnership of ïhos. McGuill & Son was dissolved by the 
death of Thos. McGuill, and not by agreement with the administrator. The ad- 
ministrator could make no agreement for the division of the assets to the 
détriment of creditors." 

In construing article 1984 of the Revised Statutes, Mr. Justice 
Brown propounded the question : 

"Did the Législature, in enacting article 1984, intend to repeal the common 
law as to the administration of partnership estâtes?" Page 262. 

And, continuing, it was said at page 263 of 98 Tex., at page 10 of 83 
S. W.: 

"Before the adoption of the Revised Statutes of 1879, the common law pre- 
scribed the powers of executors and administrators in référence to both in- 
dividual and partnership business of the testator or intestate, and, except by 
authority conferred by will or partnership contract, neither class of business 
could be continued by an executor or administrator. In making tbe amend- 
ment to article 1984 the Législature used language applicable to the individu- 
al business of the deceased which cannot be applied to partnership business 
vvithout adding thereto ; therefore, under the rule quoted, the language used 
must be restricted to tbe indlvidnal business of the deceased." 

After further discussion, the court continued (pages 264, 265 of 98 
Tex., page 11 of 83 S. W.) : 

"By article 1965 every executor is required, with tbe aid of the commission- 
ers appointed by the court, to make and file 'a fuU inventory and appraise- 
ment of ail the estate of the testator or intestate.' The interest of the de- 
ceased partner in the assets of the flrm cannot be inventoried and appraised by 
the administrator or executor as required by that provision of the statuts, 
because the surviving partner is entitled to the exclusive possession and con- 
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trol of the assets of the partnersliip, free from the interférence of the exécuter 
or adminlstrator bf tlie cleceased partner. Am. & Eng. Enc. of Law, p. 857. 
The estate of the deceasecl partner has an interest only in that which ro- 
mains after the paymeiit of the debts of ttie flrm, and has no rigbt to any 
spécifie part of the property employed in the enterprise ; it would be impossi- 
ble to niake an iuveutory and aijpraisenient of such interest, therefore tlie 
interest of the deceased partner in the firm assets is not a part of the estate 
to be administered. 

"Agaiu, an administrator cannot sell the property of his intestate's estate, 
except by the order of the court. Rev. St. art. 211Î5. The court can re^tularly 
order the sale of property only after it has been Inventoried and appraised as 
required by law, hence the administrator could not get an order of the court 
to sell property which could not be placed upon the inventory of an estate ; 
therefore partnersliip property which is not sub.ieet to be sold by the adminis- 
trator or executor is not included in the terms of article 1984. 

"The terms of article 1984 commit the question of continuing the 'business' 
to the judgment and discrétion of the executor or administrator, without any 
intimation that another person shall be consulted, which excludes the idea 
that the surviving partner may participate in the business continued. If the 
common law applies, the probate court could hâve no control of partnership 
estâtes; but by article 1985 that court may control the action of the executor 
or administrator 'in regard to such business' — that is, the business to be con- 
tinued ; and, the Législature having failed to prescribe any rules for the ad- 
ministration of partnership property, the terms of the law are not applicable 
to partnership business." 

Krom the views expressed in the opinions referred to, the follow- 
ing conclusions are logically deducible : (1) Under existing law in 
this state, which is merely a restatement of a principle oï the cùmmon 
law, the death of a partner dissolves the partnership, and it then be- 
comes the duty of the surviving partner to close out the business and 
pay the debts of the partnership, accounting to the personal représenta- 
tives or heirs of the deceased partner for their interest in the assets re- 
maining after the payment of debts ; (2) to enable the surviving partner 
to discharge the trust imposed upon him, the law gives him the right 
and enjoins it as a duty to take the exclusive possession of the assets 
and to administer them for the purposes stated. 

As necessary corollaries it follows (1) that neither the heirs nor 
Personal représentatives of the deceased partner are entitled to any 
part of the partnership estate until after the payment of partnership 
debts, and, (2) the administration of partnership estâtes being confid- 
ed exclusively to the surviving partner, the county court has no con- 
trol over partnership assets, and hence is without authority to set aside 
allowances to the widow and children from such assets, and can only 
do so out of any residue coming to the heirs or personal représenta- 
tives after the payment of partnership debts. The estate of the de- 
ceased partner in such residue must be measured by the interest which 
the décèdent, during his life, had in the partnership, the extent of 
which is ascertainable by référence to the articles between the partners. 
This opinion would be unduly extended by analyzing articles 2037 to 
2062 of the Revised Statutes of the state, which provide for allowances 
to the widow and children of a décèdent and regulate the procédure in 
référence thereto. But an examination of those articles will disclose 
that it is only the estate of the décèdent out of which the allowance 
may be set aside — an estate which may be inventoried and appraised, 
and one which is under the control and supervision of the county court, 
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and one which that court is authorized to sell — the individual estate of 
the décèdent, and not an undefined and unascertainable interest in the 
partnership assets. Indeed, in the articles of the statutes referred to 
there is no mention of "partnership," or "partnership property," or 
of "partnership estâtes," thus supplying further évidence, if it were 
needed, that it was not the purpose of the Législature that the adminis- 
tration of partnership estâtes should be included within the terms of 
the statute. The winding up of the partnership business remains, 
vvhere the common law left it, in the hands of the surviving partner; 
and it is only in the residue remaining after the payment of partner- 
ship debts that the estate of a deceased constituent is interested, and it 
is only out of such residue, assignable to the heirs or personal repré- 
sentatives of the deceased, that the allowance to the vvidow and chil- 
dren may be set apart. 

The consent of the surviving partner in the présent case to setting 
aside the allowance, if effective under any circumstances, is deprived 
of vitality and efficacy hère, since his consent was given about two 
months after the title to his interest in the partnership property had 
vested in the trustée in bankruptcy. Bankruptcy Act, § 70. 

The court is of the opinion that the order of the référée, declining 
to set aside the allowance to the widow and children of Frank Do- 
bert, deceased, was correct, and it is therefore affirmed. 



CAYLOK V. COOPER et al. 
(Circuit Court, S. D. New Yorli. December 22, 1008.) 

1. Trusts (§ 123*)— Tbustees— Title. 

Where a deed of trust stipulated that the trustées nauied were to hold 
the property for a certain period, one of them to hâve physical possession 
and the évidence of ownership, subject to periodical examinatious by the 
other, the trustées held the légal title jointly. 

[Ed. Xote. — For other cases, see Trusts, Cent. Dig. § 1G7; Dec. Dig. 1 
123.*] 

2. Tkusts (§ 2.57*)— Actions— Parties. 

When two or more trustées hold property jointly, both or ail in gênerai 
are necessary and indispensable parties to any action concerniug it. 

[FA. Note. — For other cases, see Trusts, Cent. Dig. §§ 363, 3G8; Dec. 
Dig. § 2.Ï7.*] 

3. Parties (§ 35*)— Refusal to Join as Plaintiff— 5Iakin6 Défendant. 

Where two trustées hold the title to trust property jointly, if litigation 
is necessary and one refuses to be a complainant, he may be made a de- 
fendant. 

[Ed. Note. — For other cases, see Parties, Cent. Dig. § 54; Dec. Dig. § 
3.5.*] 

4. Parties (§ 78*)— Non.toindes— TnrsTEES. 

Where one of two joint trustées refuses to be a complainant in litiga- 
tion involving tlio trust property, the fact that he is joined as a défend- 
ant does not create a nonjoinder of parties complainant. 

[Ed. Note.— For other casos, sec Parties, Cent. Dig. § 122; Doc. Dig. § 
78.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Inâexes 
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5. Oot'KTS (§307*) — JuBISDICnON— ClTKENSHIP— NkOESSABT and "iNDISPKir» 

SABLE PABTIES." 

For jurisdictlonal purposes, jfederal courts divlde parties Into formai, 
neeessary, and Indispensable parties; indispensable parties being those 
having an interest in the eontroversy of sueh a nature that a final decree 
cannot be made without affectlng that Interest, or leaving the eontroversy 
In such a condition that Its final détermination may be whoUy inconsistent 
with equity and good conscience. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. § 307.* 
For other définitions, see Words and Phrases, vol. 4, p. 3559.] 

6. Tbusts (§ 257*)— Actions— Parties. 

Two or more trustées under the same instrument are treated as one- 
and the same person, so that wbere both are sued, except for a wrong or 
devastavit committed by one alone, ail are indispensable parties. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 3GS; Dec. Dig. S 
257.*J 

7. CotTRTS (§ 308*)— JuBisDicTioN— Parties- CiTiZENSHip. 

Complainant and défendant C. were joint trustées under a certain deed 
of trust, complainant being a citizen of Illinois, while 0. and the other de- 
fendants were citizens of New York. Ueld, that in the absence of an al- 
légation that C. was requested to Joln complainant in a suit for instruc- 
tions as to the disposition of the trust funds, and refused, there was a 
nonjoinder of parties complainant, and since if 0. was made a complain- 
ant, it would defeat fédéral jurisdiction, such Jurisdlction was not shown. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 855; Dec. Dig. f 
808.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shiijp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 G. C. A. 208.1 

In Equity. 

James B. Curtis, for complainant. 

Richard S. Newcombe, for défendants Buckîey, Nightîngale and 
Mae Cooper. 
Austin E. Pressinger, for défendant Mae Cooper, individually. 

RAY, District Judge. The bill of complaint shows that the com- 
plainant, Worth E. Caylor, résides at the city of Chicago, state of Ill- 
inois, and is a citizen of that state. The défendants are ail rési- 
dents and citizens of the state of New York. April 35, 1904, Frank 
H. Cooper, William H. Cooper, Edward C. Cooper, Charles A. Coop- 
er, Garrett D. Cooper, Eda R. Wolfï, and Wallace B. Wolff sever- 
ally made and executed their certain written indenture or deed of trust, 
a copy of which is set out in the bill of complaint, whereby they, as 
parties of the first part, made and constituted Charles A. Cooper and 
Worth E. Caylor trustées of certain property therein mentioned and 
described, and transferred such property to them as trustées upon 
certain trusts specified in such deed of trust. 

The property is described in certain schedules. Schedule A describ- 
ed property of Frank H. Cooper; schedule B described property of 
William H. Cooper; schedule C described the property of Edward C. 
Cooper ; schedule D described the property of Charles A. Cooper ; 
schedule E described the property of Garrett D. Cooper ; and schedule 
F described the property of Eda R. Wolflf. The deed of trust provided 
that Charles A. Cooper and W^orth E. Caylor, trustées, were to hold 

*For other CEUieg ses same topic & § kumbgb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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such property during the period of the lives of William H. Cooper 
and Edward C. Cooper, and to continue and endure until the time of 
the death of the surviving one of the said William H. Cooper and Ed- 
ward C. Cooper, it being understood that, on either or both of said 
persons living and surviving for a period of five years from the date 
of such deed of trust, at the time of the expiration of said five years 
the trust should cease and détermine. 

It was further provided that physical possession of the funds, and 
the évidence of ownership of the real and personal property constituting 
the trust estate, should be held by Charles A. Cooper as trustée ; that 
Worth E. Caylor, trustée, should examine into the condition of things 
every two months, and upon the first sign of négligence or fraud on 
the part of his co-trustee take possession of ail the trust property. The 
property was ail turned over to the possession of said Charles A. Coo- 
per and Worth E. Caylor, as trustées, who accepted the trust. 

Edward C. Cooper died February 33, 1907, and left him surviving 
Mae Cooper, his widow, but no issue. He left a last wiU and testament, 
which is set out in the biU of complaint. He made certain gifts, and 
the rest, residue, and remainder of his estate he gave to his wife, Mae 
Cooper, and the défendants Buckley and Nightingale and Mae Cooper, 
upon certain trusts. The bill of complaint allégés that said Edward C. 
Cooper in his lifetime, and after the exécution of said deed of trust and 
pursuant thereto, designated Charles A. Cooper to take, for the uses 
and purposes mentioned in his déclaration, ail the property which the 
person designated would be entitled to take from the trustées named in 
said deed of trust ; and further allèges that the said Charles A. Cooper 
now claims to take and receive from the said trustées named in the 
deed of trust under the same by virtue of the said déclaration. The 
bill of complaint also allèges that Mae Cooper, Buckley, and Nightin- 
gale claim that said Edward C. Cooper designated them to take ail of 
such proDerty. 

The bill of complaint then allèges that the complainant, Worth E. 
Caylor, trustée, and the défendant Charles A. Cooper, trustée, now de- 
sire to distribute and pay the sum of $10,000 out of the funds in their 
possession as trustées as aforesaid to said Charles A. Cooper, or to Mae 
Cooper, Dennis P. Buckley, and William Nightingale, or whicliever 
person or persons is lawfully eiic.ded to receive the same because of 
the déclarations of the said Edward C. Cooper. The bill allèges that 
because of thèse conflicting claims the complainant is unable to déter- 
mine who is entitled to receive that part of the trust estate formerly 
belonging to Edward C. Cooper of which the complainant is one of the 
trustées. Presumably, I think the sum ready to be distributed consists 
of income, rents, and profits, as the trust is not ended and the trust 
term bas not expired. 

By the third subdivision of the deed of trust the trustées were to pay 
to Frank H. Cooper in quarterly payments the sum of $25,000, annual- 
ly from the incomes, etc., and to make other small payments ; and by 
the fourth subdivision of the deed of trust said trustées were to pay 
during the life of the trust one-fifth part of the remaining net income 
and profits of the trust estate to each of the following: William H. 
Cooper, Edward C. Cooper, Charles A. Cooper, Garrett D. Cooper, 
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and Eda Wolff. It may fairly be assumed that the amount in contro- 
versy is this sum of $10,000, which the trustées named in the deed of 
trust désire to pay over to the ones entitled thereto. The actual con- 
troversy seems to be between Charles A. Cooper, on the one hand, and 
Mae Cooper, Dennis P. Buckley, and William Nightingale, on the other. 
Edward C. Cooper in his lifetime seems to hâve made conflicting désig- 
nations as to the disposition of that part of the rents and incomes to 
which he or his estate was or should become entitled. Mae Cooper, 
Dennis P. Buckley, and William Nightingale claim as executors and 
trustées under the will of Edward C. Cooper. Charles A. Cooper 
claims under another instrument. The actual or real controversy is be- 
tween citizens of thé state of New York. However, both sets of claim- 
ants to the funds claim sanie of and from the complainant hère, Worth 
E. Caylor, and Charles A. Cooper, as trustées under the deed of trust. 
But Charles A. Cooper individually lays claim to the $10,000, as against 
the complainant Worth E. Caylor, as well as against himself as trustée, 
While Mae Cooper, Buckley, and Nightingale claim the fund as against 
Charles A. Cooper individually, they also lay claim to the same as 
against the complainant Worth E. Caylor, as trustée, and Charles A. 
Cooper, as trustée. 

Not knowing or being certain who is entitled to the $10,000, the 
complainant brings this suit to hâve it determined whether Charles A. 
Cooper is entitled to the $10,000, or whether the same should be paid 
to Mae Cooper, Buckley, and Nightingale, as executors and trustées 
under the will of Edward C. Cooper. 

The jurisdiction of this court is denied. It is claimed that for pur- 
poses of jurisdiction this court is to align the parties complainant and 
défendant as complainants or défendants according to their interests, 
irrespective of the place given them by the complainant in his bill of 
complaint, and that, so aligning them, the complainant, Worth E. Cay- 
lor, trustée, and the défendant Charles A. Cooper, trustée, are in fact 
complainants, and should be so considered, and that therefore, as ail 
the complainants are not résidents of a différent state from that of ail 
the défendants, there is not the necessary diversity of citizenship. If 
this be so, it is contended we hâve a citizen of Illinois, a plaintiff, and a 
citizen of New York, also a necessary plaintiff, with ail the défendants 
citizens of New York, and the diversity of citizenship necessary and in- 
dispensable to the jurisdiction oî the Circuit Court no longer exists. I 
fînd no allégation in the bill of complaint that Charles A. Cooper, trus- 
tée, has been requested to bring or to join in bringing an action to settle 
the existing controversy. It is contended that, therefore, he, as trustée, 
is not a necessary or a proper party défendant, but is a necessary and 
indispensable party complainant. Where two executors or trustées 
hâve the right, and it is their duty, to bring an action or institute a suit, 
and one refuses to join as plaintiff or complainant, the other may bring 
the suit or action making his coexecutor or co-trustee a party défend- 
ant. This question was presented in Venner v. Great Northern Rail- 
way and James J. Hill, 209 U. S. 34, 28 Sup. Ct. 328, 52 E. Ed. 666, 
decided by the Suprême Court of the United States February 24, 1908, 
where the railway company, made défendant, refused to bring suit, and 
hence the complainant Venner, a stockholder, commenced the action, 
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making the railway company a défendant. It was contended that as the 
railway company had the interests of a complainant, was pecuniarily in- 
terested in the recovery, it must be aligned as a complainant, and that 
so aligning it there vvould be a citizen of New York and a citizen of 
Minnesota (the railway being a citizen of Minnesota, where its prési- 
dent, défendant James J. Hill, also resided) plaintiffs, and a citizen of 
Minnesota défendant, and the necessary diversity of citizenship did not 
exist. The court held that, assuming Ycnner had the right to bring and 
maintain the suit as stockholder (the railway company having refused 
so to do), the railway company must be regarded and considered as a 
défendant. The court said : 

"It would doubtless be for the finaueial interests of the défendant rail- 
road that the plaintifC should prevail. But that is not euough. Both de- 
fendants unité, as sufflciently appears by the pétition and otlier proeeedings, 
in resisting the plaintifC's elaim of illégal ity and traud. ïhey are alleged 
to hâve engaged in the same illégal and fraiidulent conduct, and the in jury 
is alleged to hâve beeu accompllshed by their .joint action. The plaintitf's 
controversy is with both, and both are rightfully and necessarily made de- 
fendants, and neither can, for jurisdietional pnrposes, be regarded otherwise 
than as a défendant. Davenport v. Dows, 18 Wall. C2G, 21 L. Ed. 038; Central 
Railroad Company v. Mills, 113 U. S. 249, 5 Su)). Ct. 4.50, 28 L. Ed. 949; Rail- 
road V. Grayson. 119 U. S. 240, 7 Sup. Gt. IIK), .30 L. Ed. 382 ; Doctor v. Har- 
rington, 196 V. S. 579, 25 Sup. Ct. 3-''i."'). 49 L. Ed. 000 ; Groel v. United Electric 
Ce. (C. 0.) 132 Fed. 2.52; and see Chicago v. Mills, 204 U. S. 321, 27 Sup. Ct. 
286, 51 L. Ed. 504. The case of Doctor v. Harrington is precisely In point 
on this branch of the case, and is conclusive. In that case the plaintiffs, stock- 
holders in a corporation, brought an action in the Circuit ("ourt against the 
corporation and Harrington, another stockholder, 'who directed the manage- 
ment of the affairs of the corporation, dictated its policy, and seleeted its di- 
rectors.' It was alleged that Harrington fraudulently caused the corporation 
to make its promissory note without considération, obtained a .ludgment on the 
note, and sold, on exécution, for much less than their real value, the assets of 
the corporation to persous acting for his bcncflt. On the face of the plead- 
ings there was the necessary diversity of cltlKonship, but it was insisted that 
the corporation, because Its interest was the same as that of the plaintiff, 
should be regarded as a plaintiff. The court bclow so aligned the corporation 
défendant, and, as that destroyed the diversity of citizenship, dismissed the 
suit for want of .iurisdiction, ïhis court reversed the decree, saying, 
page 587 of 196 U. S., page 357 of 2ô Sup. Ct. (40 L. Ed. C06): 'The ultimate 
interest of the corporation made détendant may be the same as that of the 
stockholder made plaintiff, but the corporation may be undPr a control antago- 
nistic, and made to act in a way detrimental to his riglits. In other words. 
his Interests, and the interests of the coriioration. may be made subservient 
to some illégal purpose. If a controversy hence arise, and the other condi- 
tions of jurisdiction oxlst, it can be litigated in the fédéral court.' " 

But the bill hcre fails to allège or show that défendant Charles A. 
Cooper, trustée, has refused to bring suit or join as a party com- 
plainant. It does appear, however, that Charles A. Cooper, individ- 
ually, claims this fund of $10,000 by appointaient of or from Edward 
C. Cooper. He claims it as against Worth E. Caylor, trustée, and 
Buckley and Nightingale and Mae Cooper, who claim by appointment 
or déclaration of Edward C. Cooper. ït is évident that Charles A. 
Cooper cannot décide between himself as trustée and himself as an 
individual. As trustée he might perhaps sue himself as an individ- 
ual, and also the other claimants, to settle this dispute in court, where 
only it can be settled. Eut with this dispute existing and this pe- 
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culîar condition' existing, cannot Wortli E. Caylor, the otber trustée, 
institlite ànd maintain the suit alone, making ail interested persons 
parties? To deny this is to deny that this présent suit may be main- 
tained at ail, for, so far as app'eàrs, Charles A. Cooper, trustée, has 
net refused or even been invited to become a party complainant. If 
it can be maintained by Worth E. Caylor alone, then, within Venner 
V. Great Northern Railway, supra, Charles A. Cooper is a proper 
party défendant, and is not a necessary or indispensable party com- 
plainant, and the necessary diversity of citizenship exists. In that 
case the railway company might hâve maintained the action, was 
requested to commence it, and refused. Hère Caylor commences 
the action, and the only reason for making Charles A. Cooper a de- 
fendant, and not asking him to be a plaintiff as trustée, is his Per- 
sonal interest in and claim to the fund. 

I do not understand it to be the policy of the law or of Congress 
to discourage or prevent litigation in the fédéral courts when a proper 
case is presented. Congress has created and defined the jurisdiction 
of the Circuit Courts, and wisely placed limitations thereon, but this 
was not for the purpose of discouraging litigation in the fédéral courts. 

Worth E. Caylor and Charles A. Cooper, as trustées under this 
deed of trust, hâve the légal title to ail this property jointly. But 
Charles A. Cooper was to bave, and presumably has, the actual phys- 
ical possession of this $10,000, as well as of the other personal prop- 
erty, and also the évidences of title to the real estate whei'ever sit- 
uated. The gênerai rule is that, when two or more trustées hold prop- 
erty jointly, both or ail are necessary and indispensable parties in any 
action concerning it. See McRea v. Branch Bank, 19 How. 376, 15 
L. Ed. 688; O'Hara v. MacConnell, 93 U. S. 150, 33 L. Ed. 840; 
Thayer v. Life Association, 118 U. S. 717, 5 Sup. Ct. 355, 28 L. Ed. 
864; American B. S. v. Price, 110 U. S. 61, 3 Sup. Ct. 440, 28 E. 
Ed. 70; Billings v. Aspen, etc., 51 Fed. 338, 2 C. C. A. 252. 

In Thayer v. Life Association, supra, it was held: 

"Two citizens of West Virginia conveyed to a trustée certain real property 
in ttiat State to secure the payment of notes executed by tliem to a Missouri cor- 
poration, wliich was subsequently dlssolved and Its assets placed in the liands 
of a citizen of the latter state. Upon default in the payment of the notes, the 
trustée, under authority given by the deed, advertised the property for sale. 
The grantors thereupon instituted a suit in equity in one of the courts of West 
Virginia to enjoin the sale, making the trustée, the Missouri corporation, and 
the person who held its assets, défendants. Upon the joint pétition of that cor- 
poration and the défendant holding its assets, the cause was removed to the 
Circuit Court of the United States, and was there flnally determined. Eeld 
that, since the trustée was an indispensable party, his citizenship was mate- 
rlal in determining the jurisdiction of the Circuit Court ; and as that was not 
averred, and dld not otherwise afflrmatively appear to be such as gave the 
right of removal, the decree must be reversed and the cause renianded to the 
State court." 

If litigation is necessary, and one refuses to be a complainant, he 
may be made a party défendant and the action proceed. In such 
case there is no nonjoinder of parties complainant, and in such case 
one of the trustées holding jointly may maintain the action. This 
shows that ail are not necessary and indispensable parties complain- 
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ant under ail circumstances and conditions. That case is an excep- 
tion to the gênerai rule that ail the trustées must be complainants. 
In 1 Foster's Fédéral Practice, 182, § 59, we find the foUowing: 

"Relaxation of rule as to parties in spécial cases.—The rules upon the sub- 
ject of parties are, however, very loose, and the questions arising under 
them are decided largely in the discrétion of the court. 'The necessity for the 
relaxation of the rule is more especially apparent in the courts of the United 
States, where, oftentimes, the enforcement of the rule would oust them of 
their jurisdiction, and deprive parties entitled to the interposition of a court of 
equlty of any remedy whatever.' A court of equity adapts its decrees to the 
necessities of each case ; and should a suit, brought by a single complaiuant 
concerning a niatter in whlch others as well as himself were interested, termi- 
nate in a decree against the défendants, It is easy to do substantial justice to 
ail the parties in interest, and prevent a multiplieity of suits, by allowing the 
other persons similarly situated with the plaintifC, 'either through a référence 
to a master, or by some other proper proceeding, to corne in and share in the 
benefit of the lltigatlon.' The discrétion as to the joinder or omission of par- 
ties is, however, one whlch, when properly raised, is subject to review upon 
appeal. An act of Congress relaxlng or e.xtendlng the rules as to parties in a 
particular case is constitutional." 

Can it be held that this case présents another exception to the gên- 
erai rule ? I find no case so holding. One trustée, the one who holds 
the physical possession of the trust property, claims to be entitled 
to take and hâve paid to him individually a part of the trust fund as 
his own. Other persons claim to take and to bave paid to them the 
same part of the trust fund as their own. The trustée claiming as an 
individual having possession has no reason to move at ail. The other 
persons claiming may move against both trustées. They make their 
demand. Can, or cannot, the trustée who has no actual physical pos- 
session, who makes no personal daim to the fund, corne into a court 
of equity, présent the facts, and ask for instructions and directions, 
and ask to bave the dispute determined? I see no good reason why 
he should not be permitted to do so, under such circumstances, except 
that the court has adopted certain rules, and we hâve the statute and 
Constitution confronting us. 

If Charles A. Cooper, as trustée, had joined in this bill as a party 
complaiuant, as he had the right to do and as he has not refused to do, 
this court would find itself without jurisdiction, as the necessary di- 
versity of citizenship would be lacking. Could the complainant, Cay- 
lor, give this court jurisdiction by voluntarily making Charles A. Coop- 
er a party défendant in his capacity as trustée? The directions and in- 
structions of the court must be directed to both trustées and must guide 
both. Charles A. Cooper as trustée and Charles A. Cooper as an in- 
dividual are distinct persons. Equity rules 22 and 47 bave no appli- 
cation hère. Charles A. Cooper, trustée, is not only a necessary party, 
but he is within the jurisdiction of this court, and an actual party 
as shown by the record. The complainant has voluntarily made him 
a party. 

Again, there is no necessity for a departure from the ordinary rules 
and practice. The property and ail the parties are within the juris- 
diction of the courts of the state of New York, and its courts are 
open and bave jurisdiction of the subject-matter. Still, for jurisdic- 
tional purposes our courts divide parties into formai, necessary, and 
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indispensable parties, and I think this case turns on the question wheth- 
er or not Charles A. Cooper, trustée, is an indispensable party com- 
plainant. "Indispensable parties are those having an interest in the 
controversy of such a nature that final decree cannot be made with- 
out either affecting that interest or leaving the controversy in such 
a condition that its final détermination may be wholly inconsistent with 
equity and good conscience." 1 Rose's Code of Fédéral Proc. § 817b, 
p. 744; Shields v. Barrow, 17 How. 130, 15 L. Ed. 160; Donovan 
V. Campion, 85 Fed. 71, 29 C. C. A. 30. It is the gênerai rule that 
two or more executors under the same instrument, appointed by the 
court of the same state, or two or more trustées, are one and the 
same person. Where two are sued,~ and an accounting is demanded, 
unless it relates to a wrong or devastavit committed by one alone, ail 
are regarded as indispensable parties. Blake v. McKim, 103 U. S. 
33G, 338, 26 h. Ed. 563'; Conolly v. Wells (C. C) 33 Fed. 205, and 
see the many cases there cited and commented on. This being so, the 
absence of an allégation that Charles A. Cooper, trustée, was requested 
to join in the suit and refused, leaves a nonjoinder of parties com- 
plainant. If we treat the actual and real controversy or dispute as 
one between Charles A. Cooper individually. and the executors and 
trustées of Edward C. Cooper, it is not a controversy between citizens 
of différent states. If we regard it as a controversy between the trus- 
tées under the deed of trust and the rival claimants to the $10,000, 
then it is not a controversy wholly between citizens of différent states, 
for Caylor and Charles A. Cooper, trustées, are citizens, the one of 
Illinois and the other of New York, where ail the défendants réside. 
It seems to me that Coal Company v. Blatchford, 11 Wall. 172, 20 E. 
Ed. 179, is quite décisive of this case. In that case: 

"The bill stated that the défendant was a corporation created and organized 
under the laws of the state of Pennsylvania ; that the plahitifC, Blatchford, 
was a citizen of the state of New Yorli ; that the plaintiff Newman was a citi- 
zen of the state of Pennsylvania; and that tliey as trustées sued solely for 
the use of Henry Beckett, an alien and a subject of tlie Queen of Great Britain, 
and Joseph Loyd, a citizen of New Jersey, both residing in New .lersey. The 
défendant demurred to the bill on the ground that the plalntilï Newman and 
the défendant corporation, being citizens of the same state, the court had not 
jurisdiction of the cause. The court overruled the demurrer, and, an answer 
and replication having been flled, the case was heard on the pleadings, and 
a decree rendered for the plaintifCs. From tliis decree the appeal was taken; 
and the question presented for considération hère was whether the jurisdiction 
of the fédéral court depended upou the eitizensliip of the trustées, wlio were 
the plaintifCs, or of the ijarties for whose benefit the suit was averred to 
hâve been brought." 

The Suprême Court of the United States reversed the decree, and 
directed that the bill be dismissed for vivant of jurisdiction. 

The demurrer must be sustained on the ground there is a nonjoinder 
of indispensable parties complainant, and that this court is without 
jurisdiction, for the reason there is not a controversy wholly between 
citizens of différent states. 
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RTAN V. MARTIN et al. 
(CIrcvilt Court, S. D. New York. December 18, 1908.) 

1. ConpORATioNS (§ 131*)— Stock— Teansfeb. 

A person who has become the équitable owner of corporate stock belong- 
ing to anotber may compel its delivery and transfer on the books of the 

Company. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 490; Dec. 
Dlg. § 131.*] 

2. CoBPOEATioNS (§ 181*)— Bbokeb's Skevices— Teansfee of Stock— Specific 

Perfoemance. 

Défendant M., representlng that he owned or controlled certain minlng 
daims, employed complainant to procure capital to purchase and operate 
them, whereupon complainant procured défendant L. to advance money un- 
der a contract between M. and L. for the conveyance of the elaims to a 
corporation whlch they formed ; It belng agreed that a portion of the 
stock should be issued to M. In considération of a transfer of the clalms 
to the corporation, and that a portion of M.'s stock so issued should be 
transferred to L. In payment for the money whlch he advanced, both M. 
and L. agreeing that plalntlff should receive $50,000 of such stock for hls 
commissions. M. In fact never purchased or conveyed any clalms to the 
corporation wlth money furnished by L., but squandered such money, and 
no stock was issued to hlm therefor. Eeld that, while complainant under 
such facts had a cause of action at law for hls services agalnst M. and L., 
he could not malntain a blll in equlty against the corporation or elther 
M. or L. to compel a transfer of $50,000 of the corporation's stock to him ; 
also held, that specific performance of Martin's agreement to convey the 
minlng elaims to the corporation could not be decreed, as it dld not ap- 
pear that Martin had title thereto, but the contrary, and that nelther Mar- 
tin nor Ryan nor Lewis had équitable tltle to the stock whlch belonged to 
the Company. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 490; Dec. 
Dlg. i 131.*] 

S. CaNCELLATION of INSTBUMENTS (§ 37*)— COMPLAINT. 

A complalnt to set aslde a stock-poolitig receipt or agreement whlch was 
not set out elther according to Its légal efCect or otherwise, and whlch did 
not State the time, place, and circumstances of its exécution and delivery, 
nor allège the parties thereto, or that it was accepted wlthout considéra- 
tion was insufflcient. 

[Ed. Note. — For other cases, see Cancellatlon of Instruments, Cent. Dlg 
§ 70 ; Dec. Dlg. § 37.*] 

4. BQUITÏ (§ 39*)— JUEISDICTION OF Pabt— Effect. 

Where équitable jurlsdiction of a material part of a cause of action ap- 
pears, equlty wlU assume jurlsdiction to détermine the entlre controversy. 

[Ed. Note.— For other cases, see Equlty, Cent. Dlg. § 104: Dea Dis. § 
39.*] 

5. EQtlITT (I 150*)— BlLI^MULTIFAEIOUSNESS. 

A blll against a corporation and two of its promoters to compel spécifie 
performance of a contract to cause to be transferred to complainant $50,- 
000 of the corporation's stock in considération of hls services was not 
multlfarlous. 

[Ed. Note. — For other cases, see Equlty, Dec. Dlg. § 150.*] 

In Equity. Separate demurrers by défendants, Tom Moore Gold 
Mining Company and Arthur B. Lewis, to bill of complaint. 

*For otber oases see same toplc & | numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Michael J. Kelly, for complainant. 

John Baptist Marshall, for défendant Arthur B. Lewis. 

Philip Carpenter, for défendant Tom Moore Gold Min. Co. 

RAY, District Judge. The demurrers challenge the sufficiency of 
the complaint in two regards: (1) The Tom Moore Gold Mining 
Company says that several separate and distinct and independent mat- 
ters are involved and charged with which it has no concern and in 
which it ought not to be implicated; (2) that complainant has not com- 
plied with rule 94 of Equity Practice; and (3) that complainant has 
not stated f acts entitling him to any of the relief demanded ; and Lew- 
is says that complainant has not stated any such case as entitles him 
to any such relief as is demanded in the bill. 

The complainant, Denhis Ryan, is a citizen of the state of Minnesota ; 
défendant Martin is a citizen of the state of Colorado; défend- 
ant Lewis is a citizen of the state of New York, and an inhabit- 
ant of the Southern district; while the défendant Tom Moore Gold 
Mining Company was organized under the laws of the state of Maine, 
but has its principal office or place of business in the city of New 
York. The défendant Title Guarantee & Trust Company is a corpo- 
ration of the state of New York, The bill of complaint allèges that 
the défendant "Samuel G. Martin, desiring to procure money to pur- 
chase and work a certain group of mines, mining claims and proper- 
ty," describing them, and which properties the bill of complaint al- 
lèges, except perhaps Çrown Mountain group, then belonged to the 
Tom Moore Mining & Milling Company, a corporation of the state of 
Colorado, represented to the complainant that: 

"He was the owuer of said mines, mining claims, and mine property, whicli 
he claimed to be very valuable, either indlvidually, or as a stockholder own- 
Ing almost ail the capital stock of the said Tom Moore Mining & Milling Com- 
pany, a corporation organized under the laws of the state of Colorado, and 
what capital stock of said compaify he did not own he could purchase by the 
use of the money or capital he desired to procure, and would purchase the 
said Crown Mountain group of mines f rom a receiver who had been appointed 
In some court In Colorado, the name of which is unknown to your orator, to 
take possession of the Crown Mountain group of mines, and who had taken 
possession of them, and had offered or was about to ofCer them for sale by 
means of said money or capital so desired by him. If it were procured." 

That thereupon, and on or about December 24, 1906, the said Mar- 
tin at the time of making such représentations "retained and employ- 
€d" the complainant "to procure said money or capital" for the pur- 
poses stated, and promised to pay the complainant for his services in 
procuring said money or capital if he were successful in procuring 
the money. That on or about January 3, 1907, the complainant in- 
troduced Martin to Lewis, a capitalist or person able to furnish and 
supply the money desired, and negotiated with Lewis for his supply- 
ing and furnishing the said money, and "was the procuring cause in 
obtaining said money or capital which the said Arthur B. Lewis agreed 
to supply and furnish and did supply and furnish" to the extent set 
forth in the bill, and "until prevented from continuing to so supply 
and furnish said money or capital by the actions of said Martin." 
That in pursuance of such negotiations and services of the complain- 
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ant, and through him as the procuring cause, the said Lewis and Mar- 
tin entered into a written agreement, set out in full in the bill, which 
recites the désire of Martin to procure the money for the purposes 
above mentioned, and contains the following agreements, viz. : 

(1) Lewis agrées to incorporate at his own expense, under the laws 
of the State of Maine, a company with a capital stock of $10,000,000, 
divided into 1,000,000 shares of $10 per share, par, face value, fully 
paid, which company is to be called and entitled "The Tom Moore 
Gold Mining Company," to be organized forthwith with a board of 
directors of five members, and when organized and in existence Mar- 
tin agrées with Lewis to grant and convey, or cause to be granted and 
conveyed, to the said company, by good and sufficient deeds, ail of 
the said properties described therein, being the same mentioned be- 
tween Martin and Ryan, for and in considération of 999,995 shares, 
ail but 5 shares of the said stock of the said company to be formed. 

(2) Martin agrées with Lewis to deposit as an escrow in the Title 
Guarantee & Trust Company of the city of New York 600,000 shares 
of the said stock when issued and allotted to him, Martin, to be de- 
livered to Lewis or his assigns from time to time on payment to the 
trust company, for the benefit of the treasury of the Tom Moore Gold 
Mining Company, of the sum of $600,000 to be paid by Lewis, viz., 
$10,000 on or before February 1, 1907, when Lewis may draw 10,000 
shares of the stock ; $10,000 each and every month thereafter, provid- 
ed that on or before February 1, 1908, Lewis will hâve deposited at 
least $250,000, for which Lewis will be entitled to draw from time to 

. time shares of stock at the rate of $1 per share net to the said mining 
company; and after February 1, 1908, Lewis is to deposit $350,000 
to the crédit of the treasury of the mining company, and the shares 
are to be delivered to Lewis on such deposits being made from time to 
time at the same rate. The minimum to be paid in is $10,000 per 
month, and time is made, by express words, of the essence of the con- 
tract ; and, if Lewis fails to fulfill on his part, Martin may déclare the 
agreement null and void, and any of the 600,000 shares not then taken 
over under the provisions of the agreement are to remain as treasury 
shares of the said mining company, and be disposed of by the board of 
directors at not less than $1 net per share to the mining company. 

Lewis agrées to organize the company, to make the payments, to 
furnish the money to purchase the said Crown Mountain group of 
mines, a part of the property before mentioned, and he is to withdraw 
stock at the rate of $1 per share for whatever sum he pays for such 
property. This is the condition on which said Martin agrées to convey 
that part of the property to the mining company. 

(3) It is agreed that 500,001 shares of the stock of the mining com- 
pany is to be deposited with the Title Guarantee & Trust Company, 
that being a controlling interest in such mining company, to be held in 
trust for two years "or during the existence of this option," and same 
is not to be subject to withdrawal by either Martin or Lewis. Of 
this 500,001 shares Martin is to deposit 350,000 shares and Lewis the 
balance ; Martin, Lewis, and a third person to be selected by them are 
to vote thèse shares. The trustées are to issue certificates showing 
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the interests of the parties to the agreement, wliich should be trans- 
férable. 

The bill of complaint then allèges that the mining company was 
organized and incorporated Januar}' 23, 1907 ; that said Arthur B. 
Lewis is its président, Dennis Ryan, complainant, vice président, Wil- 
liam J. Donaldson, assistant treasurer and secretary, and that said 
Lewis, Martin, Donaldson, and Ryan are its directors. 

The bill then allèges, on information and belief, as follows: That 
no meeting of the stockholders of the mining company has ever been 
held ; that no meeting of the directors has ever been held except for 
the purpose of organization and the élection of officers ; that the 500,- 
001 shares of stock bave been deposited and are now held by the title 
company; that although Martin has received between $70,000 and 
$100,000 from L,ewis, under said agreement, lie has wholly failed, neg- 
lected, and refused to make, exécute, and deliver the deeds or a deed 
of the property, or to account for the disposition of said funds to the 
company or to said Lewis, and that such funds were not placed in the 
treasury of the mining company, as they should hâve been, but that 
Martin has spent same extravagantly, wastefully, without accountabili- 
ty, and without consultation or approval or supervision by the offi- 
cers or directors of the corporation, and not for the development of 
said mines, mining claims, and mining properties, but has, notwith- 
standing ail this, been suffered and permitted to obtain and keep ail 
of the capital stock of said company, except said 500,001 shares — • 
that is, 499,999 shares of same; that no part of its capital stock has 
ever been issued to the company or deposited in its treasury or deliv- 
ered to its treasurer; that Martin has not purchased the Crown Moun- 
tain group of mines, although furnished by Lewis with sufficient funds 
to do so. The bill then allèges that prior to the incorporation of the 
said Tom Moore Gold Mining Company "it was agreed by said Sam- 
uel G. Martin and said Arthur B. Lewis that your orator (the com- 
plainant) should receive as a considération for his services fifty thou- 
sand shares (50,000) of the capital stock fully paid, and nonassess- 
able of the company about to be incorporated and organized or caused 
to be incorporated and organized by said Arthur B. Lewis under said 
agreement," and that neither said 50,000 shares nor any part of same 
hâve ever been delivered to the complainant, or noted, recorded, or 
placed in complainant's name upon any of the books of the company. 
The bill then charges that the apparent or ostensible reason why said 
shares hâve not been delivered to complainant is that "he received 
or accepted a certain pooling receipt or mémorandum which pretend- 
ed or assumed to tie up or lock up his said stock for two years from 
on or about January 17, 1907, and which your orator is informed and 
believes and allèges is wholly nugatory and void and without consid- 
ération and of no avail as against your orator." 

The bill then allèges that the amount in controversy exceeds $3,000, 
exclusive of interest and costs, and demands a decrée: 

(a) That Martin be required and compelled to exécute and deliver 
to the mining company deeds of the said properties. 

(b) That he be required and compelled to account to the company 
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for the funds and moneys paid him by Lewis, and furnish vouchers 
for his expenditures thereof. 

(c) That he be required to return to the Company ail the shares of 
stock he is not entitled to or does not own. 

(d) That the Tom Moore Gold Mining Company be enjoined from 
transferring on the books of the company ail shares of stock which 
Martin has become possessed of without right until he accounts, etc. 

(e) That the Title Guarantee & Trust Company be enjoined from 
surrendering or delivering to Martin and Lewis individually any part 
of the stock held by it, but that it be compelled to deliver same to the 
said Tom Moore Gold Mining Company to await the delivery of good 
and sufificient deeds of said properties. 

(f) That complainant is entitled for his said services and is the 
owner of 50,000 shares of the stock of said Tom Moore Gold Mining 
Company ; that same may be placed, noted, recorded, or registered in 
the books of the said company in his name as its owner, and that the 
said number of shares of said stock may be delivered to him for his 
said services. 

(g) That the said pooling receipt or mémorandum may be declared 
nugatory and void, and without considération, and unavailing as 
against the complainant and ail others similarly situated. 

(h) That Lewis be enjoined from surrendering or delivering to Mar- 
tin any capital stock of said company belonging to said company, or 
complainant, or to any otlier person, or any books or vouchers belong- 
ing to said Tom Moore Company until said Martin has accounted for 
moneys received and executed and delivered deeds of said properties. 

(i) That Martin be enjoined from entering on or working mines, 
etc., on said properties, or removing ores, etc., therefrom, until he has 
executed and delivered deeds of said properties to said company. 

(j) That the défendants and each of them make discovery and ex- 
hibit to this court ail contracts, agreements, options, pooling memo- 
randa, etc., made by or between them or any of them relating to the 
subject-matters of the bill of complaint. 

I find no allégation in the bill of complaint that Samuel G. Martin 
ever was, or that he has ever become, the owner of the properties de- 
scribed in the bill of complaint, or of any of them, or of any part of 
same. The allégation, as to ail but the Crown Mountain group, is 
that they were owned by a Colorado corporation, but that Martin rep- 
resented to the complainant either that he was the owner of same, or 
that he owned most ail of the stock of said corporation, and that what 
of the stock he did not own he would purchase by the use of capital 
he desired to secure, and that he would also purchase the Crown Moun- 
tain group of mines from a receiver who had been appointed by some 
court in Colorado. It will be remarked that the most of thèse rep- 
résentations are promissory, and there is no charge that any of them 
were actually false or fraudulent or made with intent to defraud, or 
that they did mislead any one. The fair inference is perhaps that 
Martin represented that he owned some of them individually, and the 
others by owning most of the stock of the company which did own 
them. However this may be, the allégations are that Martin did not 
165 F.— 49 
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own any of them, and there^is rio allégation that lie now owns or ever 
has owned any of thèse mining properties. 

There is no allégation in the bill that complainant is a stockholder 
in the défendant corporation, or that be ever paid it anything by way 
of services, cash, or otherwisé, or that it has ever agreed to deliver 
or issue to him any of its stock; or that the corporation, the Tom 
Moore Gold Mining Company, "has ever in any way ratifîed or as- 
sented to the agreement made by Refendants Martin and L,ewis to 
give complainant shares of its stock in compensation for his services 
to them in bringing about conditions whicli resulted in the organiza- 
tion and incorporation of the company, or that it has ever agreed to 
carry out that agreement. The complainant performed services in 
securing money or capital at the request of and for Martin, who agreed 
to pay him therefor, and subsequently, and before the défendant com- 
pany was ever organized or incorporated, Martin and L,ewis, who had 
agreed to form the company, agreed that complainant should receive 
for his said services and as a considération therefor 50,000 shares of 
the capital stock of the company to be organized and incorporated. 
This agreement has not been kept or performed. . No one has ever 
assumed the obligation, so far as appears. Thèse allégations, seem to 
constitute a good cause of action either at law or in equity against 
both Martin and Lewis, for Lewis, having shared in the transaction 
and reaped its benefits and received value, agreed that complainant 
should hâve thèse shares of stock as his compensation. However, 
he never agreed to pay in any other way, mode, or manner. I do not 
see that Lewis is liable to Ryan, the complainant in an action at law. 
Martin is clearly liable in an action at law for damages for breach 
of his contract. Has a case been stated for équitable relief as against 
Martin and Lewis, or as against Lewis? Has Lewis become the own- 
er of any of this stock, or has Ryan, the complainant, become the 
équitable owner of any of it? If so, Ryan may compel its delivery. 
and transfer on the books of the company, and having the case before 
it, perchance, the court may dispose of the whole matter and do full 
equity in the premises. If not so, this suit cannot be maintained, for 
clearly it is not a stockholder's action, and the moment we résolve 
it into one we are confronted by equity rule 94, and the bill is devoid 
of equity and may be demurred to. Venner v. Great Northern Rail- 
way, 209 U. S. 24, 35, 38 Sup. Ct. 328, 52 L Ed. 666; Hawes v. 
Oakland, 104 U. S. 450, 26 L. Ed. 827. 

The company, when incorporated by agreement between Martin and 
Lewis, was to hâve a deed or deeds from Martin of ail the proper- 
ties mentioned, who was to receive ail the capital stock, except 5 
shares, as the considération therefor. As Martin has never conveyed 
the properties mentioned, or any of them, and so far as appears, has 
never become the owner of sarae, or of any part thereof, it is difFi- 
cult to understand how Martin has become the owner in law or in 
equity of a single share of this stock. As Lewis was to get his shares 
of stock from Martin, it is difïîcult to understand by what right Lewis 
is entitled to a single share of this stock from the company. He has 
never paid it anything. and it has never agreed to deliver him any 
of the stock. For a court of equity to compel Martin to deliver stock 
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of this Company, which he does not own and in and to which he has 
no légal or équitable title, to the complainant, Dennis Ryan, in pay- 
ment of a debt owing to him by Martin and in exécution of an agree- 
ment made by Martin and Lewis, who, so far as appears, are en- 
gaged in some sort of fraud, would seem most unjust to the company 
and to the public, who might be induced to take or purchase the stock 
and part with good money. It is not alleged that the certificates for 
shares of stock in the hands of Martin and those placed with the Title 
Guarantee & Trust Company, or either, were issued for a considéra- 
tion, and no fact is stated indicating that it ought to go out of their 
hands unless to be returned to the company itself. In fact, the exact 
contrary appears on the face of the bill. The certificates of stock ought 
to be with the treasurer of the company, and ought not to be issued 
to any one until Martin conveys the properties to it. It is true that 
the bill allèges that Lewis has paid between seventy and one hundred 
thousand dollars to Martin, but this money has not gone into the treas- 
ury of the company or to any of its officers, or in payment for stock, 
or for the benefit of the company. The bill charges that Martin has 
misappropriated, misapplied, and wasted same. This fact does not give 
Martin or Lewis title, légal or équitable, to this stock, so far as ap- 
pears. But it is said that if Martin is compelled to deed thèse prop- 
erties to the Tom Moore Gold Mining Company, then Martin will 
become the owner of the stock, and Lewis will be entitled to his share 
thereof, and that then complainant will be entitled to his 50,000 shares 
from Martin ; that complainant has an équitable right to hâve ail this 
donc; that is, that he may compel spécifie performance of the agree- 
ment between Martin and Lewis, which should inure for and to the 
benefit of the Tom Moore Gold Mining Company and to the benefit 
of Martin, by giving him title to the stock, and thus to the benefit 
of complainant, who thereby, through the exercise of the équitable 
power of the court, would get his pay for his services. 

But how is a court of equity to compel Martin to convey property 
which he does not own to the Tom Moore Gold Mining Company? 
This court could not compel the exécution of its decree, should it 
make one containing such a provision. It is well settled that a court 
of equity cannot decree the spécifie performance of a contract to con- 
vey property to which the défendant has no title, and a bill by the 
vendee against the vendor for spécifie performance which does not 
show title in the défendant is bad on demurrer. Kennedy v. Hazel- 
ton, 138 U. S. 667, 671, 9 Sup. Ct. 202, 32 L- Ed. 576, and cases-«there 
cited; Howe v. Howe, etc., 154 Fed. 820, 828, 83 C. C. A. 536; Hil- 
dreth V. Thibodeau (C. C.) 117 Fed. 146, 148; Hann v. Culver, 73 
Hun (N. Y.) 109, 25 N. Y. Supp. 880; Stevenson v. Buxton, 15 Abb. 
Prac. (N. Y.) 352; Id., 37 Barb. (N. Y.) 13, reversing 8 Abb. Prac. 
(N. Y.) 414. 

In Kennedy v. Hazelton, supra, the Suprême Court of the United 
States, per Gray, giving the opinion, said : 

"A court of chancery cannot decree spécifie performance of an agreement to 
convey property which has no existence, or to which the défendant has no 
title. A bill by vendee against vendor for spécifie performance, which does 
not show any title In the défendant, is bad on demurrer. And if it appears, 
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by the blll or otherwise, tliat the want of title (even if caused by tlie defeiid- 
ant's own act, as by his eonveyance to a bona fide purehaser) was known to the 
plaintitt at the tiine of beginning the suit, the bill will not be retained for 
assessment of damages, but must be dismissed, and the plaintifC left to his 
remedy at law. Columbine v. Chichester, 2 Phillips, 27; s. c, 1 Ooop temp. 
Cottenham, 295 ; Ferguson v. Wilson, L. II. 2 Ch. 77 ; Kempsball v. Stone, 5 
Johns. Ch. (N. Y.) 19;S ; Morss v. Elmendorf, 11 Paige (N. Y.) 277 ; Milkman 
V. Ordway, 106 Mass. 232, 256." 

This, it seems to me, ends this case, as the complainant has ample 
remedy at law against Martin to recover damages for breach of con- 
tract or to recover the value of his services, and this stock of the Com- 
pany ought not to issue to any one unless it first has the property or 
cash is paid for the stock. There is no privity of contract between the 
complainant and the défendant Tom Moore Gold Mining Company, 
no contractual relations whatever. It seems that something like 5 
shares of this stock may be owned somewhere. Possibly they were 
issued to the complainants, Ryan, L,ewis, Donaldson, and Martin to 
enable them to become directors. But, as stated, this is not a stock- 
holders' action. If Ryan is a stockholder, he can demand action by the 
corporation, and, if it refuses to proceed in a proper action, he may sue 
in his own behalf and of ail similarly situated, making the corporation 
a party défendant, and so enforce the rights of the corporation and of 
ail interested. As the bill of complaint stands, Ryan is riot a stockhold- 
er, for he allèges that no part of the 50,000 shares has been delivered 
to him or put in his name; that 500,001 shares are with the Title Guar- 
antee & Trust Company, and that Martin has "been suffered and per- 
mitted to obtain and keep ail of the capital stock of said company, ex- 
cept said 500,001 shares; that is, 499,999 shares of same." What 
right has Ryan to ask the court to compel Martin to account to the 
company for the money paid Martin by Lewis pursuant to their agree- 
ment, and to which complainant was not a party? Or to ask the court 
to compel Martin to return to the company the shares of stock he, 
Martin, does not own, or to ask the court to enjoin the company from 
transferring stock to Martin on the books of the company, or to en- 
join the Title Guarantee & Trust Company from surrendering, or de- 
livering stock to Martin and Lewis, or either of them, or to enjoin 
Martin from entering on the properties mentioned not owned by any 
party to this action legally or equitably? Can this court as a court of 
equity decree that the complainant is entitled for his services to 50,000 
shares of the capital Stock of the Tom Moore Gold Mining Company, 
and is the owner of same, and that the same shall be registered in his 
name on the books of said company and be delivered to him, when 
the bill discloses that the right of Martin to the stock, and of Martin 
and Lewis to stock, from. whom complainant is entitled to receive it, 
if from any one, dépends on conditions not fulfilled, and the company 
does not owe complainant anything, and it also appears that this court 
is powerless to compel performance of the agreement to convey the 
mining properties to the company, so that Martin, or Lewis, or both, 
would be entitled to the stock? It seems to me that each of thèse ques- 
tions answers itself in view of tlie facts stated and alleged. 

The complainant asks this cotirt to déclare nugatory, void, and with- 



RYAN V. MARTIN. 773 

out considération a pooling receipt or mémorandum which the bill im- 
pliedly states the complainant accepted. This receipt or mémorandum 
is neither set out in the bill, nor is the légal purport or effect of its con- 
tents stated, nor is its substance stated. The time, place, and circum- 
stances of its exécution and delivery are not stated. It is not even al- 
leged that it was in fact accepted b_v complainant without considération. 
The parties to it, if there be parties, are not stated. It is not attached 
to the bill. This part of the bill is altogether too indefinite and uncer- 
tain to set a court of equity in motion, and no facts regarding that pool- 
ing receipt or mémorandum are stated upon which a court of ecpity can 
base or frame an intelligent decree. The complainant contends that 
this case is substantially on ail fours with Rogers et al. v. Penobscot 
Mining Company et al.,'l54 Fed. 606, 83 C. C. A. 380. I take the facts 
f rom the syllabus : 

"The bill set forth thèse facts: B. and M. uKreed that B. should procure 
options to purchase certain iniuins daims in M. 's name ; that they should 
organize a corporation with ;jOO,0(X) shares of stock ; that this stock sliouid l)e 
issued to M., wno should place :?00,000 shares of it in the treasury of the cor- 
poration, transfer 50,0C0 shares to B., convey the options to the corporation, 
and furnish the money, either by loans to the corporation or by purchase of 
tlie capital stock, to pay tlie unpaid balances of the purchase priées of the min- 
ing claims. B. procured the options. The corporation, the P. Co., was organiz- 
ed. M. conveyed the options to it, took the 500,000 shares of stock, and placed 
300,000 shares in the treasury. The P. Co. paid the unpaid balances of the 
purchase priées of the mining elalms, and M. took the deeds thereof to him- 
self. The complainants were the assigns of ll.BOO of the 50,000 shares of stock 
M, agreed to transfer, to B., and they brought suit in equity against M. and 
the P. Co. to eompel him to convey the mining claims to the corporation." 

There M. had become and was the owner of the premises and prop- 
erty which it was sought to eompel him to transfer to the corporation, 
and the facts disclosed that the stock was properly is.sued, and that 
complainants were the équitable owners of the stock assigned to them. 

The complainant also relies upon Ryan v. Seaboard & R. R. Co. et 
al. (C. C.) 89 Fed. 397. There the court held: 

"A bill alleging that plaintifif purchased from the owner certain shares of 
stock in défendant corporation, reprosented by a certiticate which had boen 
jjlaced in the hands of anotlier défendant under a pooling arrangement be- 
tween stoekhoUlers, but that such défendant had surrendered said certiticate 
and fraudulently procured its caucellation and the issuance of a new certiticate 
to liimself in lieu thereof. and jwaying the cancellation of such new certiticate 
and the establishment of plaintifï's rights as a stockholder, states matters giv- 
ing a court of equity jurisdiction." 

That case was rightly decided, but it does not help the complainant 
hère. 

If I could find équitable jurisdiction — that is, allégations of fact up- 
on which a court of equity will grant équitable relief — I would over- 
rule the demurrer and allow the court in equity to .settle the whole con- 
troversy, which it may do where it bas équitable jurisdiction of a part 
involving the principles upon which the whole dépends, or where a ma- 
terial part is within its équitable jurisdiction. Massie v. Watts, 6 
Cranch, 148, 3 h. Ed. 181 ; Clarke v. White, 12 Pet. 178, 9 L. Ed. 1016 ; 
Hepburn v. Dunlop, 1 Wheat. 179, 4 L. Ed. 65; Dewing v. Perdicaries, 
96 U. S. 193, 24 L. Ed. 654. 
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I do not think this bill is multifarious, but, on the facts stated, this 
court cannot properly grant complainant any of the relief demanded, or 
any relief, and the demurrer is sustained on that ground, with costs, 
but with leave to amend in 30 days on payment of such costs. 



MONARCH TOBACCO WORKS v. AMERICAN TOBACCO CO. et al. 
(Circuit Court, W. D. Kentucky. Deceiuber 21, 190a) 

1. Monopolies (§ 12*) — Intehstate Trade— Statutbs. 

Act Cong. July 2, 1890, e. 647, § 1, 26 Stat. 209 (U. S. Comp. St. 1901, 
p. 3200), provicies that every contract, combination in the form of trust 
or otherwise, or conspiracy, In restraint of trade or commerce, is illégal, 
and every person who shall niake any such contract, or engage in any 
such conspiracy, etc., on conviction shall be fined. Section 2 déclares 
that every person who shall monopolize, or attempt to nionopolize, or 
combine or conspire to nionopolize, any part of the Interstate trade or 
commerce, on conviction shall be punished, etc. Held, that such sections 
referred to and niade illégal two difiCerent things: Section 1, combina- 
tions In restraint of Interstate trade and commerce; and section 2, 
combinations or conspiracies to monopolize, or to attempt to monopolize, 
Interstate trade and commerce. 

[Ed. Note.— For other cases, see Monopolies, Cent DIg. § 10; Dec. 
Dig. § 12.*] 

2. Monopolies (| 23*) — Private Injuries— Action. 

Act Cong. July 2, 1890, c. 647, § 7, 26 Stat. 210 (U. S. Comp. St. 1901, 
p. 3202), déclares that any person who shall be injured in his business 
or property by any otlier person, or corporation, by anything forbidden or 
declared to be unlawful by the act which prohibits combinations in re- 
straint of Interstate trade and commerce, and combinations or conspira- 
cies to monopolize, etc., may sue therefor in any fédéral court in which 
the défendant résides or is found, and may recover threefold damages, 
etc. Held, tiiat it is only necessary to support an action under such sec- 
tion that complainant's business or property has been in some way In- 
jured by reason of defendant's illégal schéma 

[Ed. Note.— For other cases, see Monopolies, C«nt. DIg. § 16; Dec. 
Dig. § 23.*] 

3. Monopolies (§ 28*) — Conspiracies to Monopolize Interstate Commerce 

— Rbs Inter Alias Acta. 

In an action for damages to plaintiflC by defendant's alleged combina- 
tion to monopolize or attempt to monopolize Interstate commerce in to- 
bacco, In violation of Act Cong. July 2, 1890, c. 647, § 7, 26 Stat. 210 
(U. S. Comp. St. 1901, p. 3200), prohibiting conspiracies to monopolize or 
attempts to monopolize Interstate commerce, defendant's acts and conduct 
prier to plaintiff's organlzation and entering the business were imma- 
terial as res inter alios acta. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18; Dec. Dig. 
§ 28.*] 

4. Monopolies (§ 28*) — Conspiracy to Monopolize— Civil Damages— Péti- 

tion — Construction. 

Act Cong. July 2, 1890, c. 647, § 1, 26 Stat. 200 (U. S. Comp. St. 1901, 
p. 3200), prohibits combinations in restraint of Interstate trade and com- 
merce, and section 2 prohibits conspiracies to monopolize or attempts to 
monopolize Interstate trade and commerce. Section 7 provides that any 
person Injured by a violation of either section may sue for and recover 
treble damages. Held that, in an action brought for sucli damages in a 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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fédéral court sitting in Kenfucky, It was not necessary that the péti- 
tion should State the tacts showing a right of action with ttie particu- 
larity of an indictment, but that it was sufflciont if tlie f acts constituting 
a cause of action were stated as concisely as possible consistent wlth 
clearness, as required by Civ. Code Prac. Ky. §§ 90, 115. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 
i 28.*] 

5. Monopolies (§ 28*)— Combination of Monopolies— Damages. 

Wliere, as a resuit of conspiracy or combination in restraint of Inter- 
state commerce, prohibited by Act Cong. July 2, 1890, c. 647, 26 Stat. 209 
(U. S. Oomp. St. 1901, p. 3200), a person is injured by being compelled to 
pay a hlgher price for any article afCected thereby than he would other- 
wise be compelled to pay, he may recover treble the amount of the 
damages sustained. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 
§ 28.*] 

6. MoNOPOMES (§ 24*)— Unlawful Combinations— Restraint of Tbade— In- 

jonction. 

Combinations may be enjoined if the objects of the association are 
Buch as to violate Act Cong. July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. 
St. 1901, p. 3200), prohibiting combinations in restraint of Interstate com- 
merce, and combinations and conspiracles to monopolize Interstate com- 
merce. 

TEd. Note. — For other cases, see Monopolies, Cent. Dig. § 17 ; Dec. Dig. 
§ 24.*] 

7. MoNOPOLiES (§ 14*) — Combinations— Manufacture or Article or Neces- 

SITY. 

A combination, the sole object of which is to manufacture an article 
of common necessity, is not, without more, a violation of Act Cong. ,Tuly 
2, 1890, c. 647, 26 Stat. 209 (II. S. Comp. St. 1901, p. 3200), prohibiting 
combinations in restraint of Interstate commerce. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 11 ; Dec. Dig. 
§ 14.*] 

8. MONOPOLIES (§ 12*) — CONSPIKACIES IN RESTRAINT OF TRADE— SePABATK 

ACTS. 

A combination or conspiracy to monopolize or to attempt to monopolize 
Interstate commerce, in violation of Act Cong. July 2, 1890. c. 647, 26 
Stat. 209 (U. S. Comp. St. 1901, p. 3200), was not immune because It was 
carried into effect by a séries of separate acts, each one of vi'hich taken 
alone, was not objectlonable, where the direct object and resuit of ail was 
the perfection of a combination agreement whereby the free flow of 
commerce between the states, or the liberty of the trader, was obstructed. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10 ; Dec. Dig. 
§ 12.*] 

9. Monopolies (§ 12*)— Interstate Commerce- Restraint— Extent. 

It is not necessary that restraint of Interstate trade and commerce 
should be so complète as to amount to total destruction in order to con- 
stitute a violation of Act Cong. July 2, 1890, c. 647, 26 Stat. 209 (U .S. 
Comp. St. 1901, p. 3200), prohibiting coml)inations and conspiracies in re- 
straint of Interstate trade and commerce, or to monopolize or attempt to 
monopolize the same. 

[Ed. Note. — For other cases, see MonopoHes, Cent. Dig. § 10; Dec. Dig. 
§ 12.*] 

10. MoNOPOLiBS (§ 28*)' — Civil Damages— Parties. 

Wliere a complaint for conspiracy to monopolize interstate trade and 
commerce charged ail the détendants jointly with haviug entered each 
of the alleged combinations and conspiracies complained of, and ail the 
acts were alleged to hâve beeu done pursuant to a common design, plain- 

•For other cases see same topie & § number in Dec. & Am. Digs. 1907 to date, & Rep'r IndBxes 
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tiff was not required to elect because some of tlie défendants were cliarged 
with doing one act and others with another. 

[Ed. Note. — ^For otiier cases, see Jlonoiwlies, Cent. Dig. § 18; Dec. 
Dlg. § 28.*] 

11. Damages (§ 142*) — Pleading— Spécification. 

Civ. Code Prac. Ky. § 134, provides tliat, if tlie allégations of the 
pétition are so indefinite or iincertain that the précise nature of the 
claim does not appear, the court may require that it be made more defi- 
nite and certain by amendnjeut. Held, that under the conformity act 
(Rev. St. § 914 [U. S. Conip. St. 1901, p. G84]) a pétition for treble dam- 
ages to plaintiff because of défendants' alleged unlawful combinatlon or 
conspiracy to monopolize Interstate commerce in violation of Act Cong. 
July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), sufti- 
clently cliarged gênerai damages by an allégation that, by virtue of dé- 
fendants alleged unlawful acts, plaintiff had sustained damages in the 
sum of $500,000. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 413; Dec. Dig. 
§ 142.*] 

Helm Bruce and O'Neal & O'Neal, for plaintiffs. 
Gibson, Marshall & Gibson, for American Tobacco Co. 
Çarroll & Middleton, for Nall & Williams Tobacco Co. 
Humphrey, Davie & Humphrey, for Mengel Box Co. 

ËVANS, District Judge. An act to protect trade and commerce 
against unlawful restraints and monopolies, approved July 2, 1890, c. 
. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3300), provides as follows : 

"Section 1. Every contract, combinatlon in the form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce among the several states 
or with foreign nations, Is hereby declared to be illégal. Every person who 
shall make any such contract or engage in any sueh combluation or con- 
spiracy, shall be deemed guilty of a misdemeanor, and, ou conviction thereof, 
shall be puuished by fine not exceediug five thousand dollars, or by impris- 
onment not exceeding one year, or by both said punishments, in the discrétion 
of the court. 

"Sec. 2. Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize any 
part of the trade or commerce among the several states, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor, and, on conviction thereof, 
shall be punished by fine not exceediug five thousand dollars, or by imprison- 
ment not exceeding one year, or by both said punishments, In the discrétion 
of the court." 

"Sec. 7. Ahy person who shall be injured in his business or property by any 
other person or corporation by reasoii of anything forbidden or declared to be 
uulawful by this act, may sue therofor in any (Mrcuit Court of the Uuited 
States in tlie district in which the défendant l'esides or is found, without re- 
spect to the amount in controversy, and shall recover three fold the damages 
by him sustained, and the costs of suit, iucliuling a reasonable attorney's 
fee." 

It will be seen that section 1 makes every contract, combinatlon in 
the form of trust or otherwise, or conspiracy, in restraint of trade or 
commerce among the several states, illégal ; and that section 3 pro- 
vides that every person who shall monopolize or attempt to monopolize, 
or combine or conspire with any person or persons to monopolize, any 
part of the trade or commerce among the several states, shall be deem- 
ed guilty of a misdemeanor. It is obvious that the two sections refer- 

•For other cases see same topic & § nvmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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red to make illégal two différent, though nearly allied, things, namely, 
section 1 refers to combinations in restraint of interstate trade and 
commerce, and section 2 refers to combinations or conspiracies to mo- 
nopolize, or to attempt to monopolize, interstate trade and commerce. 
Prima facie thèse two sections deal with the criminal features of cer- 
tain conduct, but section 7 gives a right of action for the recovery of 
damages to any person who shall be injured in his business or property 
by any other person or corporation by reason of anything forbidden 
or declared by the act to be unlawful. The language of each of the 
three sections is very gênerai, that of the seventh section in no wise 
detailing or limiting in terms the character of injuries for which a right 
to sue is given. Ail that is necessary to support the action is that the 
business or property of the plaintift shall bave been in some way injur- 
ed by reason of the illégal scheme. 

The pétition shows that the plaintiiï is a corporation which was 
organized in 1901, and that by the coming in of the year 1903, by the 
expenditure of large sums of money, it had laid the foundation for, 
and in fact had built up, a good trade in tobacco, which it was then 
selling in large quantities. The pétition also contains a long, gênerai 
statement as to how the défendant, the American Tobacco Company, 
had theretofore built itself up into a gigantic corporation with immense 
capital, and makes évident the fact that this was done by a séries of acts 
and a course of conduct with which its codefendants had nothing to do, 
and in which the plaintifï could not bave had an interest, it not then 
being in existence. Indeed, the pleading makes manifest the fact that 
such acts and conduct on the part of the American Tobacco Company 
were res inter alios acta. Passing ail such averments by as not ma- 
terial nor pertinent to any cause of action in plaintiff's favor, which 
must dépend upon the combination of the défendants, we come to 
those allégations of the pétition which bear upon the complaint made 
against them and growing ont of their conduct in coopération one 
with the other. Stated generally, the pleading avers that after 
plaintiff had been organized in 1901, and had, as we hâve indicated, by 
1903 built up a fairly good trade, the défendants combined and conspir- 
ed with each other, and with varions other persons unknown, in the 
form of a trust or otherwise to restrain trade and commerce in tobacco 
among the several states ; and, further, that the défendants combined 
and conspired to monopolize, and bave attempted to monopolize, trade 
and commerce in tobacco among the several states. Such are the 
charges of the plaintiff against the défendant, and in gênerai terms they 
come within the language of sections 1 and 2 of the act. The pétition 
then undertakes to specify the acts of the défendants, whereby it sus- 
tained the injuries complained of. It is alleged that in 1903 the Amer- 
ican Tobacco Company acquired control of the Nall & Williams Tobac- 
co Company by purchasing a large majority of its capital stock, which 
fact it kept secret ; that the Nall & Williams Tobacco Company had 
theretofore been an independent concern hostile to the American To- 
bacco Company ; and that by falsely pretending that the Nall & Wil- 
liams Tobacco Company remained independent, and by other means set 
forth, the défendants carried out and put into opération the conspiracies 
and combinations alleged in the pétition, and competed under false pre- 
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tenses with plàintiff in Indianapolis, Ind., in Minneapolis, Minn., in 
Gumberland, Md., and in Louisville, Ky., greatly to plaintifï's injury. 
Some détails of thèse transactions in the cities named are set forth in 
the pétition, and it is also averred that the défendant the Mengel Box 
Company was a party to the combinations and conspiracies referred 
to ; that it had a contract to furnish the plàintiff with boxes for ail the 
tobacco it put up, and that the contract contained a stipulation whereby 
the Mengel Box Company agreed to keep entirely secret its transac- 
tions with the plàintiff and the number of boxes plàintiff purchased, 
but that in order to carry eut the alleged combinations and conspira- 
cies, and to put them into operative effect, the American Tobacco Com- 
pany acquired a controlling interest in the Mengel Box Company, ex- 
posed plaintifï's said secret, and, having acquired knowledge of plain- 
tiff's affairs in this way, was enàbled to materially aid in carrying into 
effect the conspiracies and combinations of which the plàintiff com- 
plains. The plàintiff then avers that "by the aforesaid unlawful acts 
of défendants, and those conspiring and combining with them, plàintiff 
has been injured in its business and property, and has thereby sustained 
damages in the sum of five hundred thousand dollars." The prayer of 
the pétition is for the recovery against the three défendants of three 
times the amount of the alleged damages, namely, $1,500,000, and the 
costs of the suit, including a reasonable attorney's fee. 

Each of the défendants has filed a gênerai demurrer to the pétition; 
each of them, in one form or another, has moved the court to require 
the plàintiff to make its allégations of "damages" more definite and cer- 
tain ; and the American Tobacco Company and the Mengel Box Com- 
pany, insisting that two separate causes of action not affecting ail of 
the parties défendant are set up in the pétition, hâve, under section 83 
of the Civil Code of Practice of Kentucky, moved the court to require 
the plàintiff to elect whether it will prosecute the action against the 
American Tobacco Company and the Nall & Williams Tobacco Com- 
pany alone, or whether it will prosecute it against the American To- 
bacco Company and the Mengel Box Company alone. 

The Demurrers. 

The gênerai demurrers to the pétition raise an important and inter- 
esting question, as to which, after very careful considération, the court 
has not been able altogether to free itself from doubt. It goes without 
saying that the act should be so construed as to effectuate the purposes 
for which it was enacted, but the language of section 7 is very brief 
and very gênerai, prescribing no limits, except the broad one that the 
suits it authorizes shall be for injuries which hâve been suffered by any 
person in his business or property at the hands of any person or cor- 
poration by reason of anything forbidden or declared to be unlawful by 
the act. As applied to thîs case, the statutory factors of the right to re- 
cover may be stated to be: First, that there has been a combination 
and conspiracy to restrain Interstate trade and commerce in tobacco ; 
second, that there has been a combination and conspiracy to monopo- 
lize, or at least to attempt to monopolize, Interstate trade and commerce 
in tobacco; and, third, that, by reason of one or the other, or both. 
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Cif thèse combinations or eonspiracies, the plaintiff has been injured in 
its business and property. 

At the outset it is urged that the pétition, which, it is contended, is 
based upon a highly pénal statute, should state the facts showing a 
right of action with ail the fullness and particularity required in an 
indictment charging a criminal offense. If the pecuniary penalties pre- 
scribed for any violation of the act could be recovered by the United 
States in a civil action instead of by indictment, as Congress might 
hâve enacted, there would be plausibility in the contention, for sections 
1 and 2 are expressly pénal, but it cannot be conceded that section 7 is 
pénal in any such sensé as to support the argument. It gives any in- 
dividual the right to a civil action for certain injuries he may sustain, 
3.nd this, like other civil actions, as to the pleadings therein, must be 
governed by the provisions of the Civil Code of Practice of Kentucky 
when the suit is brought hère ; and those provisions demand, not that 
the rules of pleading in criminal cases shall be observed, but sections 
115 and 90 of the Code require that the pétition must, in language "as 
concise as possible consistently with clearness," state "facts which con- 
stitute a cause of action." By this rule the pleading in this case must 
be tested. 

The statute has many times been before the courts, and certain ques- 
tions hâve been definitely settled. It has been adjudged that where, as 
the resuit of such combinations as the act makes unlawful, one is injur- 
ed by being compelled to pay a higher price for any article afïected 
thereby, he may recover triple the amount of the damages sustained. 
Chattanooga Foundry v Atlanta, 203 U. S. 390, 27 Sup. Ct. 65, 51 L. 
Ed. 241. See, also, Montague & Co. v. Lowry, 193 U. S. 38, 24 Sup. 
Ct. 307, 48 L. Ed. 608. It has been settled that combinations may be 
enjoined by a court of equity if the objeçts of the association be such 
as violate the provisions of the act. Swift & Co. v. United States, 196 
U. S. 375, 25 Sup. Ct. 276, 49 L. Ed. 518. If, however, the sole object 
of the combination be to manufacture an article of common necessity, 
it has been held that that of itself is not Interstate commerce, and that 
the act is not thereby violated. United States v. E. C. Knight Ce, 156 
U. S. 1, 15 Sup. Ct. 249, 39 L. Ed. 325. If useful, we might refer to 
many other cases, but for the présent we content ourselves with the 
summary of them made by the Chief Justice in Loewe v. Lawlor, 208 
U. S., at page 293, 28 Sup. Ct. 301, at page 303, 52 L. Ed. 488, when, 
in delivering the opinion of the court upholding the complaint in that 
case, he said that the conclusion rested "on many judgments of this 
court to the efïect that the act prohibits any combination whatever to 
secure action which essentially obstructs the free flow of commerce 
between the states, or obstructs in that regard the liberty of a trader 
to engage in business." 

The demurrer admits as true the averments of the pétition, which, 
in the language of the act, show the existence of just such combina- 
tions and eonspiracies as the act condemns. The demurrer must, 
therefore, be overruled unless the specified détails of the acts by which 
the objects of the combinations and eonspiracies were carried into ef- 
fect obviate or destroy the force and effect of the admitted existence 
of the combinations themselves. The efïect of this proposition, if 
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Sound, would be that the illégal conspiracies and combinations which 
were entered into by the défendants gave the plaintiff no cause of 
action, because, though they were in fact carried into efifect, it was 
donc by a séries of separate acts, each one of which, when taken alone, 
was within the rights of the défendant. That this, while plausible, 
is not Sound, would seem to be indicated with sufficient clearness by 
what the Suprême Court said in Swift & Co. v. United States, 196 U. 
S., where, at page 396, 25 Sup. Ct. 279, 49 L. Ed. 518, Mr. Justice 
Holmes, speaking for the court, used this language: 

"The scheme as a whole seeiiis to us to be within reach of the law. The 
constituent éléments, as we liave stated them, are enough to give to tlie 
scheme a body, aud, for ail that we can say, to aecomplish it. Moreover, 
whatever we may think of tliem separately, when we take them up as différent 
charges they are alleged sufficiently as éléments of the scheme. It is sug- 
gested that the several acts charged are lawful, and that iutent can make 
no différence. But they are bound together as the parts of a single plan. The 
plan may make the parts unlawful. Aikens v. Wisconsln, 195 U. S. 194, 
206. 25 Sup. Ot. 3, 49 b. Ed. 154." 

In Chattanooga Foundry v. Atlanta, 203 U. S. 397, 27 Sup. Ct. 66, 
51 ly. Ed. 241, the same learned justice said: 

"Flnally, the fact that the sale was not so connected în its terms with the 
unlawful combination as to be unlawful, in no way contradicts the proposition 
that the motives and inducements to make it were so affected by the com- 
bination as to coustitute a wrong." 

Thèse views were reiterated and strongly enforced in Loewé v. 
Lawlor, 208 U. S. 298-299, 28 Sup. Ct 301, 52 L. Ed. 488. The rea- 
sohs for the rule do not seem to lie very deep, it being conceivable that 
the object of every such combination could, and probably would, be 
COnsummated by acts which would be perfectly lawful if not done 
'with the design to put the unlawful scheme into successful opération, 
The conspiracy and combination, though themselves unlawful, cannot 
injure any person either in bis business or property so as to give him 
a cause of action under section 7, unless something be done to make 
the combination and conspiracy effective ; but whatever is done by those 
engaged in the scheme or plot with the motive and intent to carry out 
the unlawful purpose itself becomes tainted with the illegality of the 
scheme, however innocent it might otherwise bave been, the separate 
acts becoming thereby so interwoven with the unlawful scheme as to 
cause the injury "by reason" of the combination, within the language 
of section 7. It therefore seems that a séries of acts, each of which 
may be innocent in itself, may be wrongful if the direct object, pur- 
pose, and resuit thereof be to carry into effect a combination agree- 
ment whereby the free flow of commerce between the states or the 
liberty of a trader to carry on his business be obstructed. It may be 
that nothing was in fact done in either one of the four cities mentioned 
in the pétition which related in the direct sensé to Interstate commerce. 
Yet the plaintiff was engaged in Interstate commerce, and if it be true 
that one object of the combination was to interfère unlawfully with 
that business, even though it were done locally, it might give him a 
right of recovery for the conséquent injuries. Sometimes an unlawful 
act may be done by means that appear to be lawful, just as a lawful 
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act "may be accomplished by means that are manifestly unlawful. It 
must be confessed, however, that many of the material averments of 
the pétition are expressed in somewhat vague and gênerai terms, mak- 
ing it difficult to tell what are the real éléments of the injuries com- 
plained of, so as to enable us definitely to say whether the infliction 
of those injuries was through conduct condemned by the act. It is 
certain that monopoly in Interstate trade and commerce respecting to- 
bacco was not made complète, and only the attempt to create the mo- 
nopoly is complained of, attempt alone being also within the act. The 
act does not appear to require that the restraint of Interstate trade 
and commerce shall be so complète as to amount to total destruction. 
Nor, indeed, would that be essential, as injury to the business or prop- 
erty of the plaintiiï might resuit although the objects of the illégal com- 
bination were only partially accomplished. It was contended that it 
was not unlawful merely to keep one's business affairs secret, nor for 
one corporation to obtain a controlling interest in another, nor merely 
to compete with a rival for trade and by mère compétition to drive him 
out of business, nor to offer better terms and inducements than a 
rival in business offered, and we are by no means inclined to deny ei- 
ther of those propositions in the abstract, for neither is in terms for- 
bidden by the act, nor, possibly, by any moral considération ; but, as 
we hâve seen, the seventh section of the act, in most gênerai lan- 
guage, provides that "any person who shall be injured in his business 
or property by any other person or corporation by reason of anything 
forbidden or declared to be unlawful by this act" shall hâve a right 
to recover therefor, and the rulings of the Suprême Court to which 
we hâve called attention seem clearly to show that even lawful acts 
may become agencies of wrongdoing if the motive of doing those acts 
be to carry into effect a combination made illégal under the statute, 
and particularly if doing them does in fact efïectuate the purposes of 
the unlawful scheme. 

In the case of Whitwell v. Continental Tobacco Co., 125 Fed. 454, 
60 C. C. A. 290, 64 L. R. A. 689, cited for the défendants, the plain- 
tifif sued to recover triple damages, as plaintiiï has donc in this case; 
but the conduct of the défendant in that case consisted solely of a 
single course of business, and the court, holding, as we construe its 
opinion, that that particular course of business was not unlawful, and 
did not of itself constitute an unlawful combination, denied the plain- 
tiff's right to recover. If we dissect the pétition in this case so far 
as it gives spécifications of the opérations of the défendants in car- 
rying their combinations and conspiracies into eflfect, and look sep- 
arately at each act charged, we might conclude that at least some of 
them were strictly within défendants' rights, and if the plaintifï at 
the trial shall prove the existence of the conspiracy, then what may be 
the resuit when further testimony shall f uUy show the exact situation, 
as distinguished from what we merely assume to be true on demur- 
rer, we cannot now undertake to détermine ; but as the existence of 
the illégal combinations and conspiracies to restrain and monopolize 
interstate trade and commerce in tobacco is admitted by the demurrer, 
we hâve concluded that the pétition states a cause of action under 
the statute, and that, whatever may be the case as to each of the sep- 
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arate lines of conduct to which the défendants resorted in the four 
cities named to carry such combinations and conspiracies into effect, 
that conduct, when taken together, may show not only how plaintiff 
was injured, but the motive of the défendants in doing the things com- 
plained of. The demurrers will be overruled. 

Election. 

We hâve no doubt that ail the défendants are jointly charged with 
having ente red into each of the alleged' combinations and conspiracies 
complained of, and, while one is charged with doing one thing and 
one another, ail of thèse acts, we think, are suiïiciently alleged to hâve 
been donc in pursuance of the common design, and for that reason 
the motions to require an élection are overruled. 

Motions to Make the Pétition More Definite. 

In one form or another each of thèse motions seeks to hâve the 
plaintiff's averments as to "damages" made more definite and certain. 
The motions in terms ail relate to the "damages," as distinguished 
from a statement of the injury plaintifï claims to hâve suffered. We 
conceive the injury to be one thing, and the damages resulting from 
the injury to be another. Section 134 of the Civil Code of Practice 
provides that the court may at any time, in furtherance of justice, cause 
or permit a pétition to be amended, and, if its allégations be so in- 
definite or uncertain that the précise nature of the claim is not apparent, 
the court may require the pleading to be made definite and certain 
by amendment; and the practice act (section 914, Rev. St. [U. S. Comp. 
St. 1901, p. 684]) requires the practice, pleadings, and forms and modes 
of proceeding in common-law actions in the fédéral courts to conform 
as near as may be to those of the state. 

As already pointed out, the pétition asserts that by reason of the 
alleged unlawful acts of the défendants it was damaged in the sum 
of $500,000, and thèse motions are made in order that plaintifï may be 
required to show more definitely ând in more détail the éléments of 
the "damages" said to hâve been infîicted so that the défendants can 
know what they are to meet. The gênerai rule is accurately stated in 
Section 1001 of Bâtes on Fédéral Procédure, where it is said : 

"The damages are either gênerai or spécial. General damages are such as 
naturally arise out of, or are conneeted with, and which the law implies or 
présumes to hâve accrued from, the injury complained of ; and spécial dam- 
ages are such as really accrued aud are not ImpUed hy law, and are either 
superadded to gênerai damages arising from an act injurions in itself, or are 
such as arise from an act indiffèrent and not actiouable in itself, but injurious 
only in Its conséquences, and they must be specially alleged." Tidd's Prac. 
(1807) 389-400 ; 1 Chitty, PI. (12th Am. Ed.) 395-399. 

In Kentucky it is well settled that, if the damages claimed are such 
as would usually or naturally accompany or follow or be included in 
the results of the irijuries complained of, they may be stated and claim- 
ed in gênerai terms, but that other and further damages can neither 
be proved nor recovered unless expressly averred and shown. A fa- 
miliar illustration of the différence between the two may be found 
in suits for damages for libel or slander. The damages usually or 
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naturally resulting f rom incriminating publications may be stated in 
gênerai terms and proved at the trial; but if, in addition, the plaintiff 
had been prevented by the publication from obtaining or continuing to 
hold profitable employment, such resuit not usually following a slander- 
ous or libelous statement, tliere must be a spécial averment showing 
the spécial injury, or otherwise damages therefor can neither be proved 
nor recovered in the action. The rule is entirely familiar that to en- 
title a plaintiff to prove spécial damages he must allège in his pétition 
the facts causing them. Many other illustrations might be given, but 
we think it sufficient to say that in our opinion the damages claimed 
in the pétition in this case are not spécial damages within the rules 
distinguishing them from those which may be supposed usually or 
naturally to flow from the conduct complained of. The plaintiff in a 
suit for damages for personal injuries, for example, is never required 
to give a bill of particulars or an analytical statement showing in 
détail how much one bone or one limb or one organ suffered, and what 
portion of the damages claimed should be apportioned and attributed 
to each, and this suggestion will serve to illustrate the idea of the court 
in this case as to specifying the éléments of the damages claimed. 
The universal practice in Kentucky is to allège damages, when claimed 
as such, in gênerai terms, in much the same way as was done by the 
plaintiff in the pétition in this case, unless spécial damages are sought 
to be recovered. The Kentucky practice may be illogical and not the 
best or fairest way for giving the défendant notice of what he is to 
meet, but, being the rule in Kentucky, we must conform to it. 

For thèse reasons, the motions to require the pétition to be made 
more défini te and certain as to the "damages" claimed will ail be 
overruled. 



UNITED STATES v. CERTAIN LAND IN TOWN OF NEW CASTLE, 
ROCKINGHAM COUNTY. 

(Circuit Court, D. New Harupshire. November 21, 1908.) 

No. 552. 

1. Courts (§ 414*)— United States Cotibts— CiKctriT Courts— Jurisdiction^ 

CONDEMNATION PROCEEDINQS— "COURT HaVING .TURISDICTION." 

Act Aug. 1, 1888, e. 728, 25 Stat. 357 (U. S. Comp. St. 1901, p. 2516), pro- 
vides tliat in every case in wiiich the Secretary of tlie Treasury or any 
otlier officer of the government bas been or shall be authorized to pro- 
cure real estate for the érection of a public building or other public uses 
he shall be authorized to acquire the same by condemnation by proceed- 
Ings in the fédéral Circuit or District Court in the district, in which the 
practice, pleadings, forms, and modes of proceedings shall conform, "as 
near as may be," to those existing at the time in like causes in the courts 
of the State. Act Aug. 18, 1890, c. 797, 26 Stat. 315, 316 (U. S. Comp. St. 
1901, p. 2518), provides that "hereafter the Secretary of War may cause 
proceedings to be instituted in the name of the United States in any court 
having jurisdiction of such proceedings for the acquirement by condemna- 
tion of any land or right pertaining thereto needed for the site * * * 
for fortifications and coast defences, such proceedings to be prosecuted in 
accordance with the laws relatiug to sutts for the condemnation of prop- 
erty of the states wherein the proceedings may be instituted." Held, 

•For other cases see same toplc & | numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that by rlrtue of the earller statute a Circuit Court of the United States 
Is a "court having jurlsdictlon" of proceedlngs under the later aet; that 
the provision of the latter that the proceedlngs shall be prosecuted in ac- 
cordance with the laws of the state cannot be construed literally so as to 
oust the fédéral court of jurlsdictlon, where the state statute désignâtes 
a spécial tribunal for such proceedings, but only requires a gênerai con- 
formity to the state practice as a whole. 

[Ed. Note. — ^For other cases, see Courts, Cent. DIg. § 1108; Dec. Dlg. 
§ 414.*] 

2. JUEISDICTION. 

Ail other questions as to jurisdietion and form of proceedings disposed 
of by following United States v. Gettysburg Electric R. Oo., 160 U. S. 668, 
16 Sup. et. 427, 40 L. Ed. 576, Ohappell v. United States, 160 U. S. 499, 
16 Sup. et. 397, 40 L. Ed. 510, and Hlngham v. United States (0. C. A.) 
161 Fed. 295. 

3. Eminent Domain (§ 47*)— Pboceedings by United States— Peopbbtt Pre- 

VIOUSLT DEVOTED TO PUBLIC USE. 

Query, whether property already lawfully taken and held for the uses 
of the state as a public way can be taken for the uses of the United States 
wlthout express authority from Congress therefor, or under a statute au- 
thorizing in gênerai terms the condemnation of land for such use. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dlg. § 107 ; Dec. 
Dig. § 47.* 

Nature and extent of power of United States to condemn property for 
public use, see note to Town of Nahant v. United States, 70 C. O. A. 653.] 

Proceedings by the United States to condemn property for fortifi- 
cation purposes. On plea and motion to dismiss. 

C. W. Hoitt, U. S. Atty. 

J. W. Kelley and W. D. Turner, for Town of New Castle. 

Frink, Marvin & Batchelder, for Mary B. Wendell and others. 

PUTNAM, Circuit Judge. This is a pétition by the United States 
for the condemnation of lands in the town of New Castle, alleged to 
be "needed for the site, location and construction of an artillery post 
for the use of the war establishment of the United States." The pé- 
tition is signed in behalf of the United States by the Attorney General, 
and contains a proper représentation that what is sought to be con- 
demned is, in the judgment and opinion of the Secretàry of War, need- 
ed for the purposes we hâve stated, and that in his opinion it is neces- 
sary and advantageous for the United States to acquire the same 
therefor. It also contains the following : 

"(3) That the Secretàry of War representing the United States and aeting 
In pursuance of the authority vested in hlm by the aforesald act of Congress, 
has been unable to agrée with the persons ownlng or having an Interest in 
sald lands for the purchase of the same at a fair and reasonable valuation for 
the uses and purposes aforesald. 

"(4) That in pursuance of the authority vested In him by the aforesald act 
the Secretàry of War, on the second day of January A. D. 1908, made applica- 
tion to the Attorney General of the United States to cause proceedings to be 
eommenced for the condemnation of said lands hereinafter described, for the 
uses and purposes aforesald." 

The pétition clearly identifies the boundaries of the land, although 
with it there is a map, which is not referred to in the pétition so far 
a.*; we can discover, and which therefore we are compelled to reject. 

'Ffr otber cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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However, so far as the mère formalities required by the statutes are 
concerned, the pétition is correct; but in its original form it referred 
only to the statute of April 21, 1904, which we will explain hereafter,; 
and which statute alone clearly would not support the proceeding. 
Subsequently, the pétition was amended by inserting références to vari- 
ous other statutes, which we will explain. This amendment was under 
the ordinary rules of law allowable, as especially held in United 
States V. Gettysburg Railway Company, 160 U. S. 668, 16 Sup. Ct. 
427, 40 L. Ed. 576. Therefore it was allowed. 

The statutes now relied on are as f ollows : 

We hâve already referred to the act of April 21, 1904, c. 1407, 
found in 33 Stat. 234, described in the pétition as the act of April 27,, 
1904. The portion relied on is simply the gênerai appropriation of 
$100,000 for the procurement of land "or right pertaining thereto" 
for Works for fortifications and coast défenses. This clearly contains 
no authority to proceed to take the property in question hère by the 
right of eminent domain. 

The next act referred to is that of April 34, 1888, c. 194, 25 Stat. 
94 (U. S. Comp. St. 1901, p. 3525), which we need not recite because 
it is superseded by the act of August 1, 1888, c. 728, 25 Stat. 357 (U. 
S. Comp. St. 1901, p. 2516), which reads as follows: 

"In every case in which the Secretary of the Treasury or any other offlcer 
of the governnient has been, or hereafter shall be, authorlzed to procure real 
estate for the érection of a public building, or for other publie uses he shall 
be, and hereby is, authorlzed to acqulre the same for the United States by con- 
demnation, under judiclal process, whenever, in bis opinion it is necessary or 
advantageous to the government to do so, and the United States Circuit or 
District Courts of the district wherein such real estate is located, shall hâve 
iurisdiction of proceedings for such condemnation, and it shall be the duty of 
the Attorney General of the United States upon application of the Secretary 
of the Treasury, undér this act, or such other officer, to cause proceedings for 
such condemnation, within thirty days from the receipt of the application at 
the Department of Justice. 

"Sec. 2. The practice, pleadings, forms, and modes of proceedings In causes 
arising under the provisions of this act shall conform, as near as may be, to 
the practice, pleadings, forms, and proceedings existing at the time in like 
causes in the courts of record of the state within which such Circuit or 
District Courts are held, any rule of the court to the contrary notwithstand- 
Ing." 

This act vests no authority in any executive officer to procure real 
estate by condemnation, but vests jurisdiction in the fédéral courts, 
and establishes methods of procédure, whenever authority has been or 
might thereafter be given, referring those courts to some other law 
for sirch authorization. That authorization, so far as the présent case 
is concerned, is found only in the act of August 18, 1890, c. 797, § 1, 
26 Stat. 315, 316 (U. S. Comp. St. 1901, p. 2518). The paragraph 
commences with an appropriation of $500,000, or so much thereof as 
may be necessary "for the procurement of land, or right pertaining 
thereto, needed for the site, location, construction, or prosecution of 
Works for fortifications and coast defences," and then proceeds as fol- 
lows: 

"Hereafter the Secretary of War may cause proceedings to be Instituted, 
in the name of the United States, In any court having jurisdiction of such 

165 F.— 50 
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proceedings, for the acquirement, by condemnation, of any land, or right por- 
ta iuing tliereto, needed for the site, location, construction, or prosecution of 
Works for fortlfléations and eoast défonces, sucli proeeetliuss to be proseeuted 
In accordance Wltli the laws relating to sults for the condemnation of prop- 
«rty of the states whereln the proceedings may be Instituted." 

Then there is an authorization to the Secretary to purchase "land, 
or rights pertaining thereto," at a reasonable price, or to accept do- 
nations thereof. Then there is a provision that nothing therein should 
be construed to authorize an expenditnre or involve. the government in 
contracts for the future payment of money in excess of the sums ap- 
propriated. 

There was an order of notice permitting ail parties interested to 
answer. Thereupon, Mary B. Wendell and others, who are concededly 
interested in the lands sought to be taken, and the tovvn of New^Castle 
by its selectmen, came in as respondents. Each of them filed plead- 
ings, somewhat différent in their form and entitled somewhat dif- 
ferently, but both amounting in a proceeding of this kind to a gênerai 
demurrer, except that the town of New Castle also allèges an inter- 
est on the ground that a taking as asked for by the United States 
would include the extinguishment of certain public ways for the care 
of which the town is responsible under the statutes of New Hamp- 
shire, and in which the inhabitants of that town hâve, of course, a 
peculiar interest. Aside from the questions which arise from this 
claim made by the town of New Castle as to the public ways, and aside 
from a single question to which we will refer separately, every propo- 
sition made by the "respondents has been disposed of in Chappell v. 
United States, 160 U. S. 499, 16 Sup. Ct. 397, 40 L. Ed. 510, and 
United States v. Gettysburg Raiiway Company, 160 U. S. 668, 16 
Sup. Ct. 427, 40 L. Ed. 576. It would be a vain thing for us to dis- 
cuss thèse topics. We note especially, however, that United States 
v. Gettsburg Raiiway Company disposes of ail questions arising out 
of the claim that there was no sufficient appropriation by Congress 
with référence to the subject-matter involved in thèse proceedings. 
Indeed, inasmuch as it is apparently now settled that the condemnation 
is not complète until payment is made, the appropriation may as well 
follow the decree of condemnation as précède it. Hingham v. United 
States (C. C. A.) 161 Fed. 295, decided by the Circuit Court of Ap- 
peals for this circuit on April 9, 1908. 

The single question to which we refer arises out of the peculiar 
phraseology of the act of August 18, 1890. This act seems to be the 
only statute which gives color of authority in the Secretary of War 
for thèse particular proceedings. It is broad in its terms, but, under 
the décisions of the Suprême Court to which we refer, is undoubtedly 
sufficient for the présent purpose so far as mère authority is concernée!. 
It contains the following peculiar expressions : "In any court having 
jurisdiction of such proceedings;" also, "in accordante with the laws 
relating to suits for the condemnation of property of the states where- 
in the proceedings may be instituted." Thèse expressions compel us 
first to find any law giving the Circuit Court jurisdiction of proceed- 
ings of this character. That is found in the act of August 1, 1888, 
which we hâve already quoted, so that the difïiculty is out of the way. 
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Thus this act of 1890, and that of August 1, 1888, furnished the au- 
thority, and also the tribunal. 

This leaves only the pecuhar expression at the close of the act of 
1890 which we hâve cited. This is différent in form from what is 
found in the previous statutes. For example, the act of August 1, 
1888, which superseded the act of April 24, 1888, provided in the 
second section that the practice, and so forth, should conform "as near 
as may be" to the practice, and so forth, of the courts of record of the 
State within which the proceedings necessarily take place. The act of 
1890, which furnishes the only authority to the Secretary of War in 
this particular case, départs from the words "as near as may be," and 
uses the words "in accordance with the laws" of the state wherein the 
proceedings must be instituted. Mary B. Wendell, and those associat- 
ed with her, rely on this expression in connection with Pub. St. N. 
H. 1901, c. 1, § 3, which expressly provides that, when the United 
States cannot obtain by purchase land required by it for public uses, 
it shall commence proceedings by pétition to the selectment of the 
town where the land is situated for an assessment of the damages, 
with an appeal, according to section 4, from the selectmen to the Su- 
prême Court of the state of New Hampshire. If the letter of the stat- 
ute is to be obeyed, and if in accordance with the letter the proceeding 
must be in the form especially pointed out by the Public Statutes of 
New Hampshire, then the Congress of the United States has consent- 
ed that the jurisdiction of the courts of the United States shall be 
ousted, and has consented to proceed solely before local tribunals, the 
first one of which is constituted of the same party or parties adversely 
interested in the proceedings. It is not a reasonable construction of 
the statutes of the United States to give to them effect of this char- 
acter. Nevertheless, none of the cases decided by the Suprême Court 
concern a condemnation of land relying for its support on the act of 
August 18, 1890 ; and there are no décisions of any satisfactory au- 
thority construing that act, if there are any at ail. This seems, there- 
fore, to be for us a new case, but we deem the proposition easily dis- 
posed of. It is well settled that where, under previous statutes, a pro- 
ceeding of this character must be in accordance with the laws of any 
particular state, this does not mean that the proceeding must be in 
accordance with a law of the character relied on by Mary B. Wendell, 
and those associated with her, which contemplâtes a peculiar pro- 
ceeding for a peculiar purpose. It means at the most that the statutes 
as a whole are to be looked through, and that, where those statutes 
are not harmonious with référence to détails, the proceedings in the 
fédéral courts are to be in accordance with the underlying spirit of 
the whole of them. For example, in this particular proceeding are we 
to be governed by the peculiar statute relied on by Mary B. Wendell, 
and those associated with her, or are we to take the statutes in rela- 
tion to sewers (Pub. St. 1901, c. 50, § 8), which provide for a pro- 
ceeding commencing with the mayor and aldermen, or chapter 143, 
§ 13, with référence to land taken for flowage rights, where the pro- 
ceedings commence with a pétition to the Suprême Court, or chapter 
158, § 7, with référence to land taken for railroads, where the pro- 
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ceedings commence before the railroad commissioners? We are fuUy 
satisfied that the requirement that the proceedings shall be in accord- 
ance with the laws of New Hampshire is accompHshed if the proceed- 
ings are held in the fédéral court, where the . records show clearly 
what has occurred to protect the rights of ail parties, and where the 
damages are assessed by a compétent and indiffèrent body of men, 
acting under the supervision of the court, whether they be commis- 
sioners or a jury. 

We now look at the interposition of the town of New Castle by its 
selectmen. As this intervention is only for the purpose of seeking a 
dismissal of the proceedings, and as we cannot dismiss them on the 
record hère, we are not called on to inquire whether the selectmen are 
authorized to contest this proceeding without a spécial vote of the 
town. We shall postpone further proceedings to enable the town to 
pass such a vote, if it is advised so to do. So.far as we can discover, 
the only ground of interférence by the town would be to protect the 
public ways running through this tract, if there are any. The plan 
of which we hâve spoken shows an indication that there are such ; 
but, as we hâve said, the plan is no part of the record, and the record 
nowhere indicates anything of this nature. Consequently, on this rec- 
ord the town has no standing; nevertheless, we deem it advisable to 
make two observations : First, in accordance with the décisions of the 
Circuit Court of Appeals for this circuit in Nahant v. United States, 
13G Fed. 373, 70 C. C. A. 641, 69 L. R. A. 723, decided March 20, 
1905, in United States v. Nahant, 153 Fed. 520, 82 C. C. A. 470, de- 
cided February 1, 1907, and in Hingham v. United States (C. C. A.) 
161 Fed. ,295, decided April 9, 1908, the condition may be essentially 
différent from what it would be if the proceedings were directly au- 
thorized by the state of New Hampshire in behalf of itself or of 
some quasi corporation established by it. Whatever may be the sover- 
eign rights of the state of New Hampshire in the public ways in the 
town of New Castle, the United States hâve noue, but they come in 
as a stranger, and must accept the position of one setting up an ab- 
solutely adverse interest, résistance against which must be made by 
the town of New Castle so long as the state of New Hampshire makes 
no superior claim in référence thereto. On settled rules, a mère pos- 
sessory right, or a mère color of title, is sufficient to maintain a pro- 
ceeding so long as the owner of the fee or otherwise of the body of the 
property does not interpose. 

There is also a serious question whether property already lawfully 
taken and held for the uses of the state as a public way can be taken 
for the uses of the United States without express authority therefor. 
Of course, défense against a public enemy is of a higher character 
than the matter of going and coming on foot or with teams, so that it 
cannot be denied that the United States would hâve a right to take 
public ways for the purposes of fortification. The difficulty arises out 
of the question whether such a right can be inferred from mère gên- 
erai phraseology like that of the act of August 18, 1890. It would 
be vmreasonable to assume that Congress intended that fédéral officiais 
should assert jurisdiction to interfère with the public purposes of sov- 
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ereign states wîthout express authority therefor. The presumption is 
that authorized public uses are not to be interfered with under mère 
gênerai terms of fédéral or state législation. The trend of the au- 
thorities would seem to show that, with référence to the présent case, 
something more than the gênerai phraseology of the act of August 18, 
1890, is required before public ways can be closed by the Secretary 
of the Treasury or under his direction. As we cannot on this record 
détermine the questions whicli the town of New Castle bas brought 
to our attention by its briefs, we will only refer on this topic to Lewis' 
Eminent Domain (2d Ed.) §§ 273 and 272a, and the notes referred to 
therein, and to the reasoning and authorities appearing in Old Colony 
Railroad Company v. Framingham Water Company, 153 Mass. 561, 
563, 27 N. E. 663, 13 L. R. A. 332, and in Easthampton v. County 
Commissioners of Hampshire, 154 Mass. 424, 425, 28 N. E. 398, 13 
L. R. A. 157, and séquence. Of course, ail thèse suggestions about the 
town of New Castle are made without préjudice until the record is 
complète. 

The so-called "plea" of Mary B. Wendell, and those associated with 
her, filed on May 5, 1908, and the so-called "motion to dismiss" of the 
town of New Castle, fîled on May 5, 1908, as amended on May 29, 
1908, are overruled, and the respondents will answer to the merits 
on or before the Ist day of January, 1909. 



In re WYOMING VALLEY ICE CO. 

(District Court, M. D. Pennsylvania. December 14, 1008.) 

No. 5ÔS, in Banlvruptcy. 

1. Taxation (§ é5^*) — Corporations— Resettlement—Statutes. 

Act Pa. Mardi 30, 1811 (5 Smith's Laws, p. 231) § 16, déclares tliat 
the Auditor General and State Treasurer, at the request of each other 
or of the party, shall revise any settlements made by them, except such 
as hâve been appealed froin, or whieh, by any other proceeding had 
been taken ont of their othces, if any request be made within 12 months 
of the date of settlement; but after that time no settlement on wbich 
a final discharge bas been granted shall be opened, but the sanie shall 
be quieted and finally closed. Held, that the oflicers, either of tbeir 
own motion or at the instance of the party, may revise taxes wliicli 
hâve been settled but not taken ont of their hands by appeal or other- 
wise, provided action is taken vcithin the time specifled and a final 
discharge bas not been allowed. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 810; Dec. Dig. 
§ 4.54.*] 

2. Taxation (§ 530*) — Settlements— Final Dischabge. 

^Vllere, after taxes had been settled against a corporation by tlie 
Auditor General and State Treasurer, the corporation became a bauk- 
rupt, and on pétition the taxes were resettled and reduced both on 
corporate loans and on capital stock, which amounts were allowed by tlie 
referee and the tax on capital stock was paid by the trustée, but the 
tax on loans was reversed, on appeal, the i)ayment of the tax on the 
capital stock constituted a discharge as to tbem. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 985 ; Dec. Dig. 
§ 530.*] 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Taxation (§ 478*)^Cobpokations— Resettlement. 

Act Pa. March 30, 1811 (5 Smith's Laws, p. 231) § 16, authorlzes the Au- 
ditor General and State Treasurer to revise tax settlements made by them, 
except such as liave beeu appealed froni or wliicli by any otiier pro- 
ceedings hâve heen taken out of thelr offices, if sneli roquest be made 
within 12 months from the date of settlement; but after that time no 
settlernent on whioh a final discharge has been granted shall be opened, 
but the same shall be quieted and finally closed. Ilcld that, in order 
to prevent a resettlement of taxes assessed against a corporation, the 
taxes must hâve been paid and 12 months also hâve elapsed from the 
date of settlement without any attempt to resettle. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. § 852; Dec. Dig. 
§ 478.*] 

4. Limitation of Actions (§ 11*) — Limitations Against State. 

Time does not run against the commorAvealth except in case there is 
something to raise an estoppel, or the !aw so expressly provides. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. f 
36; Dec. Dig. § 11.*] 

In Bankruptcy. On certificate from E. Poster Heller, référée. 

Joseph E. Fleitz, for the Commonwealth. 
W. S. McLean, for trustée. 

ARCHBALD, District Judge. The question is how far in Pennsyl- 
vania a state tax on capital stock, which has been once settled and paid, 
can be resettled and enlarged. This dépends of course on the local 
law. On January 11, 1905, the Auditor General and State Treasurer 
of Pennsylvania, as fiscal officers of the commonwealth, settled against 
the respondent corporation a capital stock tax of $497.50 for each of 
the years from 1901 to 1904, inclusive, amounting in the aggregate to 
$1,990. Thèse were estimated settlements, based on the supposed value 
of the stock according to the best information obtainable, the company 
having failed to make the annual reports required by law, by which 
they might otherwise hâve been guided. Certified copies of thèse set- 
tlements were subsequently filed in the prothonotary's office of the prop- 
er county on April 19, 1905, whereby preferred liens were acquired on 
the franchises and property of the corporation. There was also at 
the same time, and in the same way, a settlement of taxes against the 
company on corporate loans to the amount of $1,408.34, for which 
liens were likewise entered. Meàntime, however, on March 17, 1905, 
the company was forced into bankruptcy; and following this a péti- 
tion was presented on behalf of the commonwealth for the preferred 
payment out of the bankrupt estate of both thèse sets of taxes, which 
was sent to the référée for considération. Pending the disposition of 
it on February 16, 1906, on représentations made to the accounting 
officers and a plea of poverty, there was a reconsideration and reset- 
tlement of thèse taxes, the one being reduced to $610, and the other 
to $900. Both, as so reduced, were allowed by the référée, and, the 
liability for the tax on capital stock being conceded, it was paid by 
the trustée, March 23, 1906, on the referee's order. But on appeal to 
the court as to the taxes on corporate loans, it was held that, being 
due in reality from bondholders, the company being merely a collector, 

•For other cases see same topic & § numeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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they were not a tax as to it, but merely a liability arising out of the 
duty to collect iniposed by the statute, and were not, therefore, enti- 
tled to the priority of paynient contended for. In re Wyoming Valley 
Ice Company (D. C.) 16 Am. Bankr. Rep. 594, 145 Fed. 267. Dis- 
appointed at this outcome, and confessedly because of it, the account- 
ing officers of the commonwealth, although payment had been made 
of the reduced amount at which the taxes on the capital stock had been 
resettled, undertook to reopen the matter, and on April 26, 1906, an- 
other settlement was made, which went back to and restored the origi- 
nal amount of $1,990. Crediting on this, as a payment on account, the 
$610 received, claim is now made on behalf of the commonwealth for 
the balance. The référée denied the claim, holding that there had been 
a final acquittance, in the face of which the attempted resettlement was 
invalid, and the case now cornes up on exceptions to his report. 

The right to revise and resettle a state tax in Pennsylvania is gov- 
erned by Act March 30, 1811 (5 Smith's Laws, p. 231) § 16, which 
provides as follows: 

"The Àudltor General and State Treasurer at the request of each other or 
of the party, shall revise any settlements made by thein, except such as hâve 
been appealed from or which by any other proceeding? hâve been taken out of 
thelr offices, if such request be made within tvvelve montha of the date of 
settlement ; but after that time no settlement on which a final discharge has 
been granted shall be opened, but the same shall be quieted and linally 
closed." 

The construction of this statute is plain. Under it, either of their 
own motion or at the instance of a party interested, taxes which hâve 
been settled, but not, by appeal or otherwise, taken out of their hands, 
may be re-examined and revised by the accounting officers referred to, 
provided that action be taken within the ti.ne specified and a final dis- 
charge has not been allowed. Where, however, 12 months hâve elaps- 
ed after the original settlement, and there has been a discharge of 
the taxes by payment meantime, by the express terms of the statute 
there can be no reopening of the question, but the settlement stands 
as made. That was the law under the previous statute. Respublica v. 
Sergeant, 3 Yeates (Pa.) 544. And except as to the matter of intef' 
médiate payment there has been no change. 

That the payment of the taxes by order of the référée in thei prés- 
ent instance, on pétition of the accounting officers of the common- 
wealth, based on the reduced settlement, amounted to a final discharge 
within the meaning of the law, there can be no doubt. Whether so 
intended or not, that was the necessary resuit. It does not matter that 
a receipt in full was not given, if that indeed was the fact, nor that 
the réduction of the capital stock tax was made in anticipation that 
the tax on corporate loans would be paid. Except that both were 
against the same party, the two had no connection. Nor is it like 
,the case where there has been an entire omission of the tax, or an 
acceptance of less than the whole ; where the commonwealth is not to 
be prejudiced by the action of the accounting officers. Easton Bank 
V. Commonwealth, 10 Pa. 442 ; Delaware Canal Company v. Common- 
wealth, 50 Pa. 399. The original settlement hère was revised and re- 
duced, and, the commonwealth having petitioned for preferred pay- 
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ment, the taxes were allowed and paid. Clearly, after that, any at- 
teriipted revision would hâve to take that into account. 

But unfortunately for the gênerai creditors, that is not ail that is 
required for a bar. Not only must the tax hâve been discharged, but 
the time limited by the statute must also hâve elapsed. Conceding 
— contrary to what seems to be decided in Commonweaith v. Pennsyl- 
vania Co., 145 Pa. 26G, 33 Atl. 549 — that this begins to run not from 
the time of payment, but from the time when the settlement which is 
revised was made, the settlement hère upon which the taxes were 
paid was February 16, 1906, and the resettlement on which the prés- 
ent claim is based was April 26th follovving, the two being only a lit- 
tle over two months apart. 

It is not as though the settlement of April, 1906, was a resettle- 
ment of that of January, 1905, with a payment in between. The set- 
tlement that was revised was the reduced one of February, 1906, and 
the two are not to be confused. Neither is the settlement hère in 
question to be identified with the one of January, 1905, because it goes 
back to and adopts the figures which there obtain. Nor is any stress 
to be laid on the fact that the liens which had been entered on the 
original remain unsatisfied. If tied to or identified with that, the prés- 
ent settlement, being more than 12 months afterwards, could not be 
sustained. It is only as it undertakes to revise the reduced settlement 
of February, 1906, that it is brought within the law. 

The référée is of opinion that the commonweaith, having come into 
court and asserted and been allowed preferred payment on the basis 
of the reduced settlement, thereby confirmed it beyond recall, and thus 
took the case out of the hands of the Auditor General and State Treas- 
urer, within the meaning of the law. There is nothing, however, to 
sustain this view. In so doing, the commonweaith was merely pur- 
suing the orderly method provided for enforcing and coUecting the 
taxes, and there is nothing to prevent it, because of this, from as- 
serting its right to a further sum when the proper steps hâve been 
taken to make this due. Nor is it of any accovmt that it has waited over 
two years to do so. Time does not run against the commonweaith, ex- 
cept as there is something to raise an estoppel, or the law so ex- 
pressly provides ; which cannot be alleged hère. 

The exceptions are .sustained, and the case is sent back to the réf- 
érée with directions to allow the balance of taxes claimed. 



THADDEITS DAVIDS CO. v. DAVIDS et al. 

(Cil-cuit Court, S. D. New York. Deceuiber 15, 1008.) 

1. COUBTS (§ 202*)— FEDERAL COTJETS^JURISDICTION. 

Where there is no dlverslty of citizeusliip in au action in the fédéral 
court for infringement of trade-marlc and unfair compétition, jurisdlctlon 
can only be sustained in case there is a cause of action for infrmgement 
of a valld trade-marls. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 834 ; Dec. Dlg. § 
202. *1 

•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Thade-Marks and Tbade-Names (§ 10*)— Validitt— Statutes. 

Act CoDg. Feb. 20, 1905, c. 592, § 1, 33 Stat. 724 (U. S. Conip. St. Supp. 
1907, p. 1008), regulating trade-marks, and provldins (section 2) that 
nothing shall prevent tlie registratlon of any trade-mark used by tlie ai)- 
plicant or his predecessors or assigns in commorco, etc., for 10 years 
next precediiig tlie passage of the act, did uot ]uake a surname a valirt 
trade-mark wliicli did not before constitute a valid trade-marl<. 

[Ëd. Note. — For other cases, see Trade-Marks and Trade-Xames, Cent. 
Dlg. § 14 ; Dec. Dig. § 10.*] 

3. Trade-Marks and Trade-Names (§ 10*) — Famii^y Subname — Sub.ject of 

Trade-Mabk. 

Since every man is eutitled to use liis nanie reasonably and lionestly lu 
every way, and cannot be obllged to abandon or unreasonably restrict 
such use, a family surnaine is not the subject of a valid trade-mark as 
against others of the same name. 

[Ed. Note. — If or otlier cases, see Trade-Marks and Trade-Xames, Cent. 
Dig. § 14; Dec. Dig. § 10.* 

Right te use one's own name, see notes to R. W. Rogers Oo. v. Wm. Rog- 
ers Mfg. Co., 17 C. C. A. 579; Katbrelner's Malzkaffee Fabriken Mit Be- 
schraenkter Ilaftung v. Pastor Kneipp Jledicine Co., 27 C. C. A. 357.] 

4. Trade-Marks and Trade-Names (§ 10*)— Family Name— Subject ofTrade- 

Mabk. 

Oomplainant corporation, the Thaddeus Davids Company, and its pred- 
ecessors, owned and controlled l}y persons whose family name was Da- 
vids, had used the word "Davids" as a trade-mark in connection with the 
sale of inks, mucilage, etc., for 25 years. They registered this name as a 
trade-mark, and placed it at the top of the label, near the middle of 
which wSiS a word or words indicating the character of the goods as "ink" 
or "mucilage," and at the bottom the words "Thaddeus Davids Company, 
New York." Défendant, also composed of persons whose surname was 
Davids, adopted it as a trade-name, and the corporate name, "Davids 
Manufacturing Company," using the name "Davids" in a simllar manner, 
except that the words "Davids Manufacturing Company" were placed in 
prominent type at the bottom of their label. Ilcld that, the word "Da- 
vids" not being a proper subject of a trade-mark, défendants use of the 
name was not objeetionable. 

[Ed. Note. — For other cases, see Trade-Jfarks and Trade-Names, Cent. 
Dig. § 14; Dec. Dig. § 10.*] 

In Equity. Demurrer to bill of complaint in action for infringement 
of complainant's alleged trade-mark. 

W. P. Preble, Jr., for complainant. 
Emerson R. Newell, for défendants. 

RAY, District Judge. As botli the complainant and défendants are 
citizens and résidents of the state of New York, this action cannot be 
sustained as one for unfair compétition in trade solelv. Elgin Nat. 
Watch Co. V. Illinois Watch Case Co., 179 U. S. 665, 6Û, 677, 21 Sup. 
Ct. 270, 45 L. Ed. 365 ; Burt v. Smith, 71 Fed. 161, 17 C. C. A. 57,3 ; 
Leschen & Co. v. Broderick & Co., 201 U. S. 166, 167, 172, 26 Sup. Ct. 
425, 50 L. Ed. 710; Hopkins, Unfair Trade, 210. 

Jurisdiction hère dei^ends on a cause of action being stated for in- 
fringement of a valid trade-mark. The défendants appear specially 
and raise the question properly. July 10, 1906, the complainant Com- 
pany filed its application for registratlon of its alleged trade-mark con- 
sisting of the single word "Davids," printed in ordinary large type, 

*For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and not interwoven or cohnected in ariydistinctive or particular man- 
ner, or printed in connection with aliy portrait. It was registered Jan- 
uary 22, 1907. The statement, which is accompanied by tlie usual déc- 
laration under oath, reads as f ollows : 
"To Ail Whoiii It May Concern: 

"Be it known that the ïhaçideus Davlds dompauy, a corporation orgaiiizwi 
under the laws of the state oï New York, located and doing business iu New 
Yorlc City, county of New York, in the state of New York, has adopted for its 
use the trade-mark shown in the accompanying drawing. 

"This mark has been continuously used In the business of said corporatiou 
and its predecessor, Thaddeus Davids, since about 1825. 

"The gênerai class of merchandise to which the mark Is appropriated is 
class 60, iuks and inking materials, and the particular description of goods 
comprised in sueh class upon which it is used is writing-inlvs of ail varieties,. 
hectograph-ink, show-eard, Indelible and stamping ink, and stamp-pads. 

"It is customary to print the mark upon labels which are attached to the 
réceptacles containing the goods. Thaddeus Davids Company, 

"By B. W. Davids, Secy." 

This name "Davids" is the surname of the members of complainant's 
Company and of each of the défendants. Thaddeus Davids, who first 
adopted it as a trade-name, was the predecessor of Thaddeus Davids 
Company. The bill of complaint allèges that complainant company 
and its predecessor hâve used it for 25 years. The contention of the 
complainant is that under the so-called "ten years clause" of the trade- 
mark act of February 20, 1905, c. 592, § 1, 33 Stat. 724 (U. S. Comp. 
St. Supp. 1907, p. 1008), the complainant has a valid trade-mark in the 
name "Davids" given by that statute, it having made registration there- 
of, and it and its predecessor having had the word "in actual and ex- 
clusive use as a trade-mark" for 10 years next preceding the passage 
of that act. 

Section 1 of the act provides that the owner of a trade-mark may 
obtain registration by complying with the provisions of the act. Sec- 
tion 5 (33 Stat. 725 [U. S. Comp. St. Supp. 1907, p. 1010]) provides 
that "no mark by which the goods of the owner of the mark may be 
distinguished from other goods of the same class shall be refused reg- 
istration as a trade-mark on account of the nature of such mark un- 
less such mark" consists of immoral or scandalous matter ; consists of 
a flag, coat of arms, or a design or picture adopted by a fraternal So- 
ciety. It then provides that trade-marks so identical with or se closely 
resembling others that confusion would resuit shall not be registered. 
It then provides that : 

"No marli which consists merely in the name of an individual, firm, cor- 
poration, or association not written, printed, impressed or woven in some par- 
ticular or distinctive manner or in association with a portrait of the individ- 
ual or merely in words or devices which are descriptive of the goods with 
which they are used, or of the character or quality of such goods, or merely 
a geographical name or term shall be registered under the ternis of this act." 

This absolutely excludes the complainant's alleged trade-mark from 
registration. But two provisos foUow : (1) no portrait of a living in- 
dividual is to be registered as a trade-mark except with his consent in 
writing; and (2): , 

"ïhat notliing herein shall prevent the registration of any mark used by the 
applicant or his predecessors, or by those from whoni title to the mark is de- 
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Tlved, in commerce with foreign nations, or among the several states, or with 
Indian tribes, wliicli was in actnal and exclusive use as a trade-iuark of tlie 
applicant or his predecessors from whicli lie de'' ed title, for ten years next 
preceding the passage of this act." 

It must hâve been a trade-mark and a lawful trade-mark, recogniz- 
ed as such by the lâw prior to the passage of the act. It must hâve 
been the siibject of ownership and owned by the apphcant, or by his 
predecessor "from whom he derived title." The proviso means that 
nothing in the act is to "prevent" the registration of a trade-mark 
theretofore vaHd as such if it had been in use, etc., 10 years. It does 
not purport to vaHdate anything as a trade-mark, or to make a vaHd 
trade-mark out of a surname not before constituting a vahd trade-mark. 
See In re American Glue Ce, 123 O. G. 999. Was this surname "Da- 
vids," the name of many différent individuals, the subject of a vahd 
trade-mark? Could it, prior to the passage of the act, hâve been ap- 
propriated as such? The name "Davids" is a personal name, an ordi- 
nary family surname, and is the family surname of the défendants. 
Every man has the right to use his name reasonably and honestly in 
«■very way, and he cannot be obhged to abandon the use of his name 
or to unreasonably restrict its use. Howe Scale Co. v. Wyckoff, Sea- 
mans & Benedict, 198 U. S. 118, 135, 137, 138, 139, 25 Sup. Ct. 612 
(49 L. Ed. 973). And in the same case it is held, expressly decided, 
that: 

"A Personal name, an ordinary family surname, such as Kemington, cannot 
be exclusively appropriated by any one as against others having a rigbt to use 
it. It is manifestly incapable of exclusive appropriation as a valid trade-mark, 
and its registration as such cannot in itself give it validity." 

In Elgin National Watch Co. v. Illinois Watch Case Company, 179 
U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365, it was held: 

"The term 'trade-mark' means a distinctive mark of authentlcity, through 
which the products of particular manufacturers or the vendlble commodities 
of particular merchants may be distinguished from those of others. 

"As its office is to point out distinctively the origin or ownership of the 
articles to whlch it is affixed, no sign or form of words can be appropriated 
as a valid trade-mark, which, from the fact conveyed by its primary mean- 
ing, others may employ with equal truth, and with equal right, for the same 
purpose. * • * 

"ïhe parties to this suit being ail citizens of the same state and the word 
in controversy being a geographical name, which could not be properly regis- 
tered as a valid trade-mark under the statute, the Circuit Court had no ju- 
risdiction." 

It follows, it seems to me, that the word "Davids" alone is not the 
subect of a valid trade-mark, at least as against thèse défendants. 

The bill of complaint states that the manner in which complain- 
ant applies his said trade-mark, of which profert was made on the 
argument is to place such word "Davids" in prominent letters on the 
label pasted on the bottle containing the goods. The said word is 
placed near the top of the label, and the word or words indicating the 
character of the goods is placed near the middle of the label, as "Ink" 
or "Mucilage," and at or near the bottom of the label is placed the 
words "Thaddeus Davids Company, New York," so that the mark 
stood out as, for example, says the bill, "Davids Élue Ink. Thaddeus 
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Davids Company." This, of course, plainly indicates that the ink 
or mucilage is manufactured by Thaddeus Davids Company. 

The infringement charged is that défendants adopted as a trade- 
mark the firm name and style "Davids Manufacturing Company," 
and put on the market inks, mucilage, and paste in bottles on which 
were pasted labels at the top of which, in prominent type, was the 
word "Davids," at the middle of the label the word "ink" or "muci- 
lage" or "paste," as the case might be, and at the bottom of the label 
the words "Davids Manufacturing Company" in prominent type, and 
sold and offered for sale same'as "Davids Ink," "Davids Paste," or 
"Davids Mucilage." 

The bill of complaint then says: 

"(33) That the spécifie act of infringement herein compliiined of as affecting 
your oi;ator's said registereci trade-marlc consisted, not in tlie niere use of the 
word 'Davids' without otherwise labeling their goods to produce confusion 
(your orator liaving no objection to the mère use of the name 'C. I. Davids' on 
défendants' goods), but in setting said word 'Davids' in prominent type at 
tlie top of the label, the word 'Inli,' 'Paste,' or 'Mucilage' also in promineut 
tyiie near the middle of the label, and the arbitrarily adopted trade-name of 
'Davids Manufacturing Company' in Imitation of your orator's trade-name 
'Thaddeus Davids Company' at the bottom of the label." 

The bill then states that thèse acts constitute not only an infringe- 
ment of the complainant's trade-mark, but unfair compétition in trade. 
I am of opinion that the défendants had the right to use their own 
name in this way, in adopting the firm or business name under which 
they would do business. "Thaddeus Davids Company" is sufficiently 
distinguished from "Davids Manufacturing Company." If the vari- 
ance in name is not broad enough, it is difficult to see how the de- 
fendants can use their own surname at ail. There is no lie or mis- 
representation in saying "Davids Ink," or "Davids Carminé Ink," or 
"Davids Mucilage." Immediately thereunder are the words, in large 
type, "Davids Manufacturing Company." This is a plain statement to 
ail dealers, purchasers, and users that the ink, mucilage, or paste con- 
tained in the bottle is manufactured by Davids Manufacturing Com- 
pany, and not by "Thaddeus Davids Company." 

In Howe Scale Co. v. Wyckoff, Seaman & Benedict, 198 U. S., at 
page 140, 25 Sup. Ct., at page 614 (49 L,. Ed. 972) the court said: 

"We hold that, in the absence of contract, fraud, or estoppel, any man may 
use his own name in ail legitimate ways, and as a whole or a part of a cor- 
porate name." 

There is no allégation that the labels imitate those of complain- 
ant in size, design, or color, or that either label has any peculiar or 
particular characteristics. In McLean v. Fleming, 96 U. S. 245, 252, 
253, 24 L. Ed. 828, the court said : 

"Evtfrywhere courts of .iustiee proceed upon the gronnd that a party has a 
valuable interest in the good will of bis trade, and in the labels or trade-mark 
which he adopts to enhirge and perpetuate it. Ileuce it is held that he, as 
proprletor, is entitled to protection as against eue wbo attempts to deprive 
him of the benefits resultiiig from the same, by using his labels and trade- 
mark without his consent and authority. Decided cases to that effect are 
quite uumerous, and it is donbtless correct to say that a person may bave a 
right in his own name as a trade-mark as against a trader or dealer of a dif- 
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ferent naïue; but tlie better opinion is that such a party is iiot, in général, en- 
titled to the exclusive use of a name, merely as sueli, without more. Jlilliug- 
ton V. Fox, 3 Myl. & Cr. 338 ; Dent v. Turpin. 2 Joluis. & Hem. 139 ; Meueely 
et al. V. Meneely, C2 N. Y. 427 (20 Am. Kep. 489). 

"lustead of that, lie cannot hâve sucli a right, eveu in his own name, as 
against anotlier persou of tlie sanie name, unless sueli other person uses a 
form of stamp or label so like that used by the coujplaining party as to rep- 
resent that the goods of the former are of the latter's manufacture. Nor will 
any other name, merely as such, confer any such exclusive right, unless the 
name is printed In some particular mauuer in a label of sonie pecullar char- 
acteristics, so that it becomes, to some exteut, identified witli a particular 
kind of goods, or when the name is used by the party, in connection with his 
place of business, in such manner that it assumes the character of a trade- 
inark within the légal meaning of that term, and as such entitles the party 
to tlie protection of a court of equity, to prevent others from infringing the 
proprietor's exclusive right. Gilnian v. riunnewell, 122 Mass. 139 ; Colladay 
V. Baird. 4 Phil. (Pa.) 139 ; Sykes v. Sykes, 3 B. & O. 541 ; Crof t v. Day, 7 
Beav. 89; Burgess v. Burgess, 3 De G., M. & G. 89G; Holloway v. Holloway, 
13 Beav. 209 ; Kogers and Others v. Taintor, 97 Mass. 291." 

Hère is a plain statement that eveii when a person may hâve (if he 
ever has) a right to the use of his own name solely as a trade-mark, as 
against those of a différent name, he is not entitled to it, "the exclu- 
sive use of a name, merely as such, without more" ; that is, it must be 
used with some other peculiar and distinctive mark such as are pre- 
scribed by and written into the act of February 20, 1905; that is, 
it must be "written, printed, impressed or woven in some particular 
or distinctive manner, or in association with a portrait of the individ- 
ual." This was the law prior to 1905, and is still the law, as I un- 
derstand it. 

Demurrer sustained, with costs. 



CLEMINSHAW v. INTERNATIONAL SIIIRT & COLLAB CO. et al. 
(District Court, N. D. New York. December 10, 1908.) 

1. Banicetjptcy (§ 293*) — .Turisdiction op Courts — Suit to Estabush Lien 

ON Bankrupt's Propeiîty. 

Under Baukr. Act July 1, 1898, c. 541, § 2, 30 Stat. 545 (U. S. Comp. St. 
1901, p. 3420), whieh vests District Courts as courts of banlvruptcy with 
iurisdiction to "cause the estâtes of bankrupts to be collected, reduced to 
money and distrlbuted and détermine controversies in relation thereto," 
such a court has .lurisdictiou of a suit in equity to establish a lieu upou 
property of a bankrupt the title to which has passed to his trustée and 
which is in the possession of such court for administration. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 410, 411 ; Dec. 
Dig. § 293.* 

Jurisdiction of fédéral courts lu suits relatlng to bankruptcy, see note 
to Balley v. Mosher, 11 O. C. A. 313.] 

2. Bankruptcy (§ 302*) — Suit Against Trustée— Suffioiency of Bill. 

A bill against a trustée in bankruptcy of a corporation which allèges 
facts showing that complainant was induced by the fraudulent représen- 
tations of the bankrupt, through its offlcers having apparent authority, to 
release a mortgage on its property, and offers to restore the considération 
received therefor, states a cause of action for équitable relief by a restora- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rop'r Indexes 
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tlon of the lien, the question of tlie intervening rights of credltors being 
one to be determined on the hearing. 

[Ed. Note. — For other cases, see Banliruptey, Cent. Dig. § 456; Dec. 
Dlg. i 302.*] 

In Equity. 

Tiiis is a demurrer to the complaint in an action in equity brought to rescind 
a certain agreement, whereby certain bonds were surrendered and canceled, 
on the return of certain shares of stocli of Curtis Leggett & Oo., and to re- 
store a certain mortgage, given to secure the said bonds, as a lien upon certain 
property owned by the bankrupt, Curtis Leggett & Co., at the time of the ad- 
judication, and thus malie such property, real estate, and certain personal 
property subject to the indebtedness represented by the bonds and secured by 
such mortgage. In substance aud effect the action is brought to déclare and 
croate or restore a lien on the real estate and certain personal property of 
the banlirupt, Curtis Leggett & Co., the title to which is now vested in George 
A. Frisble as its trustée in banlvruptcy. 

Van Santvoord & Wellington, for plaintiiï. 

William W. Morrill, for défendant Frisbie as trustée. 

Thomas S. Fagan, for défendant International Shirt & Collar Co. 

RAY, District Judge. Curtis Leggett & Co., a New York corpo- 
ration, was adjudicated a bankrupt on or about November 9, 1907, and 
December 2, 1907, the défendant George A. Frisbie was duly ap- 
pointed trustée of the bankrupt estate. On or about December 16, 
1903, H. C. Curtis & Co., a New York corporation, duly executed a 
mortgage on its real estate and fixtures described in the complaint to 
a trustée, the Security Trust Company of Troy, N. Y., to secure the 
payment of an authorized issue of its bonds to the amount of $50,000, 
$48,000 of which were actually issued. Of those actually issued, $3,- 
000 were thereafter actually paid and canceled. The mortgage was 
recorded in the county clerk's office of Rensselaer county, N. Y., on 
the 17th day of December, 1903, Book of Mortgages No. 302, p. 447. 
The bonds were of even date with the mortgage, December 16, 1903, 
and of the par value of $1,000 each. H. C. Curtis & Co. delivered 
38 of thèse bonds to the plaintifï hère, Charles Cleminshaw, and the 
complaint allèges that there are other holders of the balance of such 
bonds who are similarly situated with himself. May 29, 1906, Curtis 
Leggett & Co. made a proposition in writing to H. C. Curtis & 
Co. for the purchase of the entire property, rights, privilèges, busi- 
ness, and franchises of the H. C. Curtis Company. The considération 
proposed was 2,250 shares of the capital stock of Curtis Leggett & 
Co. of the par value of $100 per share and the assumption and pay- 
ment of ail the debts cf H. C. Curtis & Co. A similar proposition was 
made by Curtis Leggett & Co. to the défendant International Shirt & 
Collar Company, also a New York corporation, to purchase its prop- 
erty, etc., paying therefor 5,250 shares of its said stock at the par 
value of $100 per share. 

The bill of complaint allèges that it was the intention of both said 
selling corporations that the business of each should be transferred 
to and continued by Curtis Leggett & Co. Before H. C. Curtis & Co. 
and its stoekholders accepted the oflfer of Curtis Leggett & Co., the 

*For other cases seo same toplo & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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défendant International Shirt & Collar Company, by its officers and 
certain other persons, and Curtis L,eggett & Co. and certain persons 
acting in its behalf, the same persons in the main who represented the 
International Shirt & Collar Company, falsely and fraudulently, and 
with the intent to defraud the plaintifï and stockholders of H. C. Cur- 
tis & Co., repfesented that the assets of the International Shirt & Col- 
lar Company were very largely in excess of its liabilities to its cred- 
itors and stockholders. Thèse représentations were false and known 
to be false when made. In fact, the assets of the International Shirt 
& Collar Company were not worth within severai hundred thousand 
dollars of what they were represented to be worth. 

The bill of complaint sets ont thèse représentations and their falsi- 
ty, and the names of the officers and persons who made them and their 
authority in ail necessary détail. The authority to make représenta- 
tions is alleged to hâve been the gênerai authority to make the sales, 
and that therefore the persons making them were acting within their 
apparent authority in making even false représentations as to the prop- 
erty. In reliance upon said représentations, H. C. Curtis & Co. on the 
15th day of June, 1906, executed and delivered to Curtis Leggett & 
Co., who accepted same, a conveyance of ail its said real estate cov- 
ered by the said mortgage, and also the personal property covered 
thereby and described therein, subject to such mortgage. Curtis Leg- 
gett & Co., as a part of the considération for such conveyance, agreed 
to pay the mortgage and bonds therein referred to and thereby secur- 
ed to be paid. Thereafter, and in 1906, Curtis Leggett & Co. increas- 
ed its capital stock and reclassified the same. Its original issue of 
stock was ail common stock. 

The bill of complaint also allèges that relying on similar statements,. 
which were false and fraudulent, made May 29, 1906, and September 
6, 1906, by officers of the International Shirt & Collar Company, who 
were also officers of Curtis Leggett & Co., and false représentations 
made by both said companies and by their officers, naming them and 
their officiai capacity, and made to plaintifï and others, that the as- 
sets of Curtis Leggett & Co. amounted to more than $1,000,000 in 
excess of ail its debts and liabilities, the plaintifï and others were in- 
duced to surrender up and cancel their bonds secured by said mort- 
gage, and to consent to a cancellation of such mortgage and bonds, 
and take in exchange therefor shares of preferred stock in Curtis 
Leggett & Co., which shares were in fact worthless and are still worth- 
less, but which would hâve been worth par if such représentations had 
been trué. 

The bill of complaint allèges that the plaintifï in doing what he did 
relied on such représentations ; was ignorant of their falsity and re- 
mained in ignorance until March 7, 1907; that he was not in a position 
to ascertain the actual and full truth, giving reasons why, until Au- 
gust, 1907. 

The complaint proceeds to state that from time to time after March, 
1907, the officers of Curtis Leggett & Co. falsely and fraudulently rep- 
resented to the plaintifï that the assets of the company were more than 
sufficient to pay its debts, and more than sufficient to make its prefer- 
red stock worth par, even conceding the inventory of the assets of the 
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International Shirt & Collar Company was a f raudulent one ; and also, 
as a further inducement to delay by plaintiff in bringing action, prom- 
ised to make good any shortage in the assets of the International Shirt 
& Collar Company. Also, that in ignorance of the truth, "and to per- 
mit, if possible, Curtis Leggett & Co. to weather the extraordinary 
conditions in the money market that obtained during the summer of 
1907, refrained from prosecuting his claim and refrained from insti- 
tuting suit." In short, the complainant admits some delay in bringing 
the suit after he was partially informed of the fravid and deceit prac- 
ticed on him in the first instance, but he also allèges that such delay 
was induced by further false and fraudulent représentations as to ac- 
tual conditions. Thèse further false and fraudulent représentations 
vvere to the effect that, even if some or ail of the earlier ones were 
false, they occasioned complainant no damage. 

The bill of complaint dues net show that the rights of others hâve 
intervened, so that injury would resuit to innocent third parties should 
relief be granted the complainant. The trustée of Curtis Leggett & 
Co. represents its creditors, but it does not appear that thèse creditors 
became such on the strength of the ownership by that company of the 
property in question. What facts a trial will disclose in thèse regards 
is problematical. The demurrer of the défendant International Shirt 
& Collar Company présents: the contentions that the bill on its face is 
withput equity, fails to excuse delay in bringing the action, that the 
said company is not a proper or necessary, party, and that this court 
has no jurisdiction of the subject-matter or of the person of such de- 
fendant. The demurrer of the trustée, Frisbie, présents some, but not 
ail, of thèse contentions. 

It seems to me clear that this court has jurisdiction. The title to 
the property sought to be charged with the lien of a mortj^age is vested 
in the trustée, an officer of this court, and was at the time of the com- 
mencement of the action. This court has the charge and custody of 
the property, and common sensé seems to indicate that, if any court 
is to charge it with a lien or permit it to be charged with a lien, this is 
the one. If the transaction in and by which the lien was canceled was 
fraudulent and voidable, may not this court at the suit of a party in 
interest so say ? By section 2 of the bankruptcy act, "An act to estab- 
lish a uniform System of bankruptcy throughout the United States," 
approved Julv 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 
3418), amend'ed February 5, 1903,. c. 487, § 1, 33 Stat. 797 (U. S. 
Comp. St. Supp. 1907, p. 1034), the District Courts are made courts in 
bankruptcy, and invested with such jurisdiction in law and in equity 
as will enable them to exercise original jurisdiction in bankruptcy pro- 
ceedings, and to "cause the estâtes of bankrupts to be collected, reduc- 
ed to money and distributed, and détermine controversies in relation 
thereto." I am very sure that this confers ample and plenary juris- 
diction on this court to détermine the question involved hère. 

Whitney v. Wenman, 198 U. S. 539, 553, 35 Sup. Ct. 778, 49 L. Ed. 
1157 ; Ex parte The City Bank of New Orléans, in Matter of William 
Christy, Assignée, etc., 3 liow. 393, 313, 313, 11 L. Ed. 603. This is 
a plenary action in equity to détermine whether or not complainant has 
a lien on the property, and the extent of it. As stated, the property is 
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now in the possession of this court, and is to be reduced to money and 
distributed by it. In Whitney v. Wenman, 198 U. S-, at page 552, 25 
Sup. Ct., at page 781 (49 L. Ed. 1157), the court held : 

"We think the resuit of thèse cases is, in view of the broad powers, con- 
ferred in section 2 of the bankrupt act, authorizing the bankruptcy court to 
cause the estate of the banlirupt to be colleeted, reduced to money and dis- 
tributed, and to détermine controversies in relation thereto, and brlng in and 
substitute additional parties when necessary for the complète détermination of 
a matter in controversy, that when the property has beconie sul).)ect to the 
jurisdiction of the bankruptcy court as that of the bankrupt, whethcr held by 
Iiim or for him, jurisdiction exists to détermine controversies in relation to 
the disposition of the same, and tlie extent and c-haracter of liens thereon or 
rights tlierein. ïhis conclusion accords with a number of well-cousidered cases 
In the fédéral courts. In re Whitener, 105 Fed. 180, 44 C. C. A. 434 ; In re 
Antiago Screen Door Co., 123 Fed. 249, 59 0. C. A. 248; In re Kellogg, 121 
Fed. 333, 57 C. C. A. 547." 

In Minnesota Co. v. St. Paul Co., 2 Wall. 609, 632, 17 L. Ed. 886, 
the court held that : 

"Where a court of equity has taken possession of property for any reason, 
and has placed it in the custody of recel vers, sequestrators, or custodians, it 
will maiutain its possession of sucli property, and will détermine ail rights 
with respect thereto," etc. 

If the allégations of the complaint are broadly true, a cause of ac- 
tion is stated, and the bill is not devoid of equity. Broadly stated, if 
a man is deprived of his property, or is induced to surrender a lien 
thereon by materially false and fraudulent représentations upon which 
he relies, he may, on restoring what he has received, or on oiïering to 
restore, or on being able, ready, and vvilling to restore, be placed in his 
original position so far as possible, and so far as restoration will not 
interfère with the rights of innocent third persons. It may be that the 
rights of gênerai creditors in this case are such that relief cannot be 
granted the complainant. I do not think it was incumbent on the com- 
plainant to négative possible conditions which would prevent the grant- 
ing of équitable relief. The rights of the gênerai creditors and of the 
trustée, as against the complainant, dépend upon many things. I am 
pointed to no case holding that, in a case like this, the complainant 
must négative possible défenses. Wallace v. Hood (C. C.) 89 Fed. 11, 
was the case of an action by the receiver of a national bank to en force 
an assessment against a stockholder for the benefit of its creditors. 
Scott v. Abbott, 20 Am. Bankr. Rep. 335, 160 Fed. 573, 87 C. C. A. 475, 
is in some respects quite différent from this case, but it will be for the 
court to pass on the equities as between the complainant and gênerai 
creditors when ail the facts appear. 

As to lâches, the complainant sets eut many facts explaining and 
excusing his delay in bringing suit. I am not prepared to hold as mat- 
ter of law or fact that the delay is not sufficiently excused. The suf- 
ficiency of the excuse is better determined on the trial when ail the 
facts and surrounding circumstances are before the court. It will be 
material to know whether or not the delay has f rejudiced any one. It 
will be material to know the amount of the gênerai indebtedness of 
Curtis Leggett & Co., and the times when such indebtedness was in- 
curred. It is to be remembered that H. C. Curtis & Co. owned the 
165 F.— 51 
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real estate in question, executed the mortgage, and issued the bonds. 
Cleminshaw took $38,000 of thèse bonds, and claims he was induced 
to surrender them and consent to a cancéllation of the mortgage by the 
fraud of Curtis Leggett & Co., a then existing corporation. For any- 
thing that appears, the présent gênerai creditors of Curtis Leggett & 
Co. were its creditors at that time. 

It must be conceded that there is more or less confusion in the allé- 
gations of the complaint, but, accepting the allégations of fact as 
true, I am of the opinion that a case for équitable relief is stated. 

The demurrers are overruled, without costs, and the défendants may 
answer within 20 days. 



BUSH V. ADAM S. 

(Circuit Court, S. D. New York. December 12, 1903.) 

Pledges (§ 56*)— Sale of Pledged Pbopebty— A'^alidity. 

Wliere bonds pledged as collatéral security were sold after default In 
payment of the debt secured, on notice to the pledgor and strictly in ac- 
cordance with authority glven by the contract, the fact that they were 
purchased by the pledgee, as was also expressly authorized, at less than 
their actual value, Is not ground for impeaching the sale in equity, nor is 
the fact that pursuant to previous anuouncement the purchaser of the 
flrst lot sold was glven the option to take ail, where the sale was at pub- 
lic auction at an exchange, no objection was made to the manner of sale, 
and no facts are alleged showiug fraud or unfairness. 

[Ed. Note. — For other cases, see Pledges, Cent. Dlg. § 162; Dec. Dig. § 
56.*] 

In Equity. Demurrer to bill of complaint in suit to set aside a sale 
of collatéral and to stay a common-law action brought to recover the 
différence between the amount of the proceeds of such sale and the 
amount due on certain promissory notes for which such collatéral 
was held as security. 

George S. Cooper, for complainant. 
F. S. Bangs, for défendant 

RAY, District Judge. At New York, April 1, 1907, the Western 
Maryland Railroad Company, of which the complainant is now receiv- 
er, duly appointed, by its président, B. F. Bush, for value received, 
executed and delivered to Edward D. Adams 40 of its promissory 
notes, each reading as follows (aside from the number of the bonds 
pledged as collatéral), viz: 

"$75,000. No. . 

"New York, April 1, 1907. 

"On April 1, 1908, fixed, for value received, the Western Maryland Railroad 
Company hereby promises to pay, to its own order, at the office of the Farm- 
er's Loan and Trust Company in the city of New York, seventy-five thousand 
dollars with Interest, payable ou the first days of April, July, October and Janu- 
ary, at the rate of six per cent per annum uutil paid, having deposlted here- 
with, as collatéral security for the payment of tliis note, $100,000 par value 
Western Slaryland Railroad Company's flrst mortgage 4% bonds, of $1,000 
each, bearing ail coupons unmatured at thls date, numbered from — to 

•For other cases see same toplc & § numeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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both Inclusive, and does Iiereby give full authority to the holder hereof 

to sell tlie whole or any part thereof, at any broker's board, or at public or pri- 
vate sale, at tbe option of the holder hereof, on the nou-peî?formauce of this 
promise, or in case of the insolvency, bankruptcy or failure of the undersigned, 
and without notice of Intention to sell, or of the time or place of sale and 
vvithout demand of payment of this note ; and in case of any sale or other dis- 
position of any of the securities aforesaid, after deducting ail expenses of col- 
lection and sale, to apply the residue of the proceeds to pay this note. And 
in case of deflciency the undersigned agrée to pay to the holder hereof the 
amount thereof forthwith after such sale with légal interest. 

"It is also agreed and understood that upon any sale of any of said col- 
laterals the holder hereof may become the purchaser of ail or any part there- 
of, and hold the same thereafter in his, or its own right absolutely free from 
any claim of the undersigned Western Maryland Railroad Company, 

"[Seal] By B. F. Bush, Président. 

"Attest: L. F. Timmerman, Secretary." 

The bonds mentioned were duly put up as collatéral. It is not al- 
leged that there was any new modifying or gualifying agreement. 
The bill allèges that thèse notes were in renewal of a former set of 
notes, and that, as a part of the agreement for the renewal, it was 
agreed : 

"That the Deutsche Bank should hâve the right to purchase any part of 
the $4,000,000, par value, of bonds securing said loan at any time before March 
1, 1908, at the price of 80% of their par value ; and that such bonds so pur- 
chased, and their coupons, should be stamped 'Payable in Berlin and Frank- 
fort at the rate of marks 4.20 per dollar' : that the railroad company should 
apply for listing of said bonds so purchased on the New ïork Stock Exchange, 
and that, if the Deutsche Bank should désire to apply for quotation of such 
bonds upon any of the stock exchanges of Europe, the railroad company should 
pay the expenses connected with such application." 

In 1906 and 1907 the said railroad company committed itself to large 
expenditures for betterments, improvements, extensions, and equip- 
ment, but because of financial conditions in the money market it was 
unable to meet such expenditures by an issue and sale of bonds, and 
hence met them partly from temporary loans and partly from current 
revenues. 

The défendant, Edward D. Adams, is the agent and représentative 
of the Deutsche Bank, a foreign corporation, and in substance the com- 
plaint allèges that such bank was to furnish the money and renew the 
notes. From time to time in December, 1907, and January and Feb- 
ruary, 1908, représentatives of the said railroad company had confér- 
ences with said Adams as to the notes and their approaching maturi- 
ty, with a view to securing an extension thereof. Pending the nego- 
tiations, and on the 17th day of February, 1908, Adams wrote a let- 
ter to the board of directors of the railroad company stating, in sub- 
stance, that the Deutsche Bank would not renew the notes, but would 
expect them to be paid at maturity. Thereupon, and on or about 
March 5, 1908, proceedings were taken by the trustée of mortgage giv- 
en to secure the bonds for the appointment of a receiver of the said 
railroad company, and the complainant was duly appointed. 

Adams was informed of the proceedings and of a proposed plan 
to pay the interest on such bonds maturing April 1, 1908. March 7, 
1908, a gênerai notice was published of the formation of a committee 
to prevent a default under the mortgage, and that such committee 
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would co-operate in ail measures to préserve its integrity, including an 
application to the court for an order to pay the interest on said bonds 
maturing April 1, 1908. The bill allèges : 

"That said Adams favored and urged the policy of such payment, and it was 
not untll after assurance had been given to him that a pétition to the court 
for an order authorlzing the receiver to provide for and pay said interest was 
about to be presented tlint said Adams toolî aud carried out the peremptoi-y, 
hasty, insufficient, and Ineciuitable proceedings aud methods for the sale of 
said bonds hereinafter set forth." 

Then cornes the f ollowing allégations : 

"(19) That on March 10, 1908, said Edward D. Adams addressed a communi- 
cation to the défendant company stating that, in view of tlie insolvency of said 
Company, he had concluded to sell the $4,000,000 first mortgage bonds deposit- 
ed as collatéral seeurity, as aforesaid, at public auctiou on the next day, to 
wit, March 11, 1908, at 12:30 o'clock p. m., and that unless additlonal seeurity 
or crédit could be glven before 5 o'clock on the afternoon of March 10, 1908, 
he would authorize the auctioneers to include said bonds in the list of se- 
curlties to be advertised for sale on the succeeding day. 

"(20) That upon the f ollowing day, namely, March 11, 1908, at 12:30 o'clock 
p. m., there having been no sufflcient interveinng opportunity given to the said 
railroad company, or to others interested on its behalf, to enter into any 
adéquate negotiations for the protection of said collatéral, or to avall in the 
market of plans for the protection of the crédit of said bonds, through provi- 
sion for the payment of the interest thereon, which plans had been considered 
and discussed with, approved of, and urged by said Adams as aforesaid, and 
of which he was eognizant, said Edward D. Adams caused said first mortgage 
bonds, amounting in the aggregate to $4,000,000, par value, to be sold at pub- 
lic auction in the city of New Yorli:, and the same were sold, and said Edward 
D. Adams claims to hâve become the purchaser thereof, having bid therefor 
53 per cent, of the par value of said bonds. That notwithstanding that said 
notes were secured by spécifie bonds, identified by numbers stamped thereon 
and referred to on the face of said notes, and that no power was contained in 
any one of said notes to offer the bonds securing it for sale together with 
bonds securing any other note, and notwithstanding that so to offer said se- 
eurity of one note together with the seeurity for other notes as one block or 
item would tend to dcpreciate the price at which said bonds would be sold, 
yet the défendant offered or caused to be offered at said sale ail of said bonds 
(being the number securing each of said notes) on sueh terms that the success- 
ful bidder for one block of 100 should hâve the privilège and option of taking 
the whole number of 4,000 bonds at the same price. That on said sale said 
Adams claimed to hâve become the successful bidder for the flrst block of 
100 bonds, for the price of 53 per cent, of tlieir par value, and therenpon claim- 
ed to exercise the said option of taking the whole number of 4,000 bonds at 
the same price, and said entire amount of said bonds was declared by the 
auctioneer to be sold to him at the price of 53 per cent, of their par value. 
That no other notice or advertisement of said sale, otlier tlian an inadéquate 
and obscure item in an auctioneer's list printed in a newspaper published on 
the morning of the pretended sale, was made or given. The notice and ad- 
vertisement so printed is attached hereto, marked 'Exhlbit B,' and made a part 
hereof. That no notice whatsoever as to the terms or niethod of said sale was 
given exeept by the auctioneer at the time of oft'ering said iionds for sale. 

"(21) That thereafter, and on the 12th day of March, 1908, said Adams be- 
gan an action on said notes In the Suprême Court of New York county against 
Western Maryland Railroad Company by serving on L. F. Timmerman, socre- 
tary of said company, a summons and complaint, in which the notes aforesaid 
were set forth and described, and In which it was alleged that the railroad 
company, défendant in said action, was then insolvent ; that the plaintifE there- 
in, pursuant to the authority granted to him by said promissory notes and 
eacli of them, caused the securities held as collatéral thereto to be sold at 
public auction, and that the plaintifC therein became the purchaser thereof for 
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the sum of .«2,120,000; Ihat the expense of the sale amonnted to $1,000, leaving 
$2,119,000 to be creditèd as a iiaymeut on account of said notes ; that iiiterest 
on said ]iotes due and owing at the date of sale amounted to the sum of $-'!5,- 
<X)0, making a total of $3,035,000; that after crediting upon said notes the net 
proeeeds of sale tUere remained unpaid thereon the principal sum of $910,000, 
for wliich said Adnms, plaintift" in said action, demanded payment. 

"(23) And your orator shows imto your honors that said défendant Adams 
and said Deutsche Bank were not justified i]i selliug said bonds in the manner 
above recited, and in so doing acted coiitrary to erpiity and good conscience, 
in this: lîiat at the time of said sale said bonds wei'e temporarily depressed 
in value because of tlie récent appointment of a receiver of the i-ailroad Com- 
pany ; that the défendant Adams well knew the value of said lionds ou account 
of the information that liad been iniparted to liim duriug the course of the 
negotiations above described, and particuhirly on accouiit of his knowiedge 
tliat it was the purpose to prevent a default in the payment of interest due 
April 1, 1908, on said first mortgage bonds. That the ofi'ering of said bonds 
for sale in the manner aforesaid was in itursuance of a plan not only to secure 
said bonds at a piice far below their intrinsic value, but to be enabled there- 
by to institute an action for the deficiency and obtain a préférence over the 
other ereditors of the railroad company, contrary to equity and good con- 
science." 

The bill also allèges that the value of such bonds was in excess of 
53 cents on the dollar of the par value and instances two or three sales 
for a higher price. 

The défendant insists that no ground for équitable relief is stated; 
that there is full and complète remedy at law; that in the suit at law 
to recover the balance due on the notes the sale of the bonds and the 
validity of stich sale are necessarily involved, and may and must be 
2)assed upon and determined; and that in the absence of fraud in the 
sale, of which there is no pretence, there is no ground for the inter- 
position of a court of equit}'. 

The bill of complaint shows that Adams gave full and ample no- 
tice that the notes must be paid at maturity. There is no allégation or 
pretence that he ever assented to anything différent. Clearly he had 
the right to fully approve the proposition to secure an order from the 
court to pay the interest on the bonds falling due April Ist. By the 
very terms of the contract contained in the notes, Adams had the right 
to become the purchaser; to sell at a broker's board, at public sale 
or at private sale, without notice of intention to sell, or of the time 
or place of sale, and without demand of payment of the note. Not 
only did the railroad company hâve ample notice that the notes must 
be paid at maturity, but notice of the sale was given. Notice was giv- 
en that the purchaser of one lot cotild at his option hâve the whole. 
No demand was made after the sale of one lot that the others be put 
up and offered separately. It is not alleged that any one was prevented 
from becoming a purchaser at a higher price by pursuing the mode 
adopted. 

I do not find ground for équitable relief. In re Mertens, 15 Am. 
Bankr. Rep. 362, 366, 367, 144 Fed. 818, 75 C. C. A. 548, affirmed 
206 U. S. 28, 27 Sup. Ct. 681, 51 L. Ed. 945. And the burden of 
alleging and proving that this sale was un f air is upon the complainant. 
Hiscock v. Varick Bank, 206 U. S. 28, 27 Sup. Ct. 681, 51 L. Ed. 945. 
I fail to find any allégation of any fact tending to show that the sale 
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was either fraudulent or unfair. It seems to hâve been made upon 
due notice and in strict accordance with the contract. 
The demurrer is sustained, with costs. 



THE ETHELWOLD. 

(District Court, E. D. New York. November 14, 1908.) 

1. Maritime Liens (§ G2*) — Bnfoecement in Admibalty— Paeties— Rigiit of 

Otiier Crbdiïors to Défend. 

In proceedings iu rem In admlralty to enforce maritime liens on a ves- 
sel, any creditor of tlie claimant desiring to contest the claim of auy lien 
clainiaut must appear In the cause and do so by answer and on the réf- 
érence. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 100 ; Dec. 
Dig. § 02.*] 

2, Admikaltt (§ 101*) — Sale of Vessel — Proceeds— Decbee in Personam— 

Waiveb of Lien. 

The libelant in a suit in admiralty against a vessel and the owner, after 
the vessel had been sold and the proceeds paid into court, and after 
Intervening llbels asserting maritime liens had been flled, proved its claim 
and took a decree iu personam only against the owner of the vessel, mak- 
Ing no opposition to the claims of the intervening libelants. Eeld, that as 
against them It vvaived its right to assert a lien on the fund in court 
and elected to loolc to the owner alone, and that such élection also bound 
an insurer entitled to succeed to libelant's rights by subrogation. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 684; Dec. Dig. 
§ 101.*] 

In Admiralty. 

Ralph James M. Bullowa, for Cuba Planters' Co. 
Robinson, Biddle & Benedict (E. G. Benedict, of counsel), for John 
N. Robins Co. 

CHATFIELD, District Judge. The Cuba Planters' Company, a 
fruit raising corporation, filed a libel against the steamer Ethelwold 
and her owners, in this court, upon January 17, 1908, for damages 
caused by the loss of certain bananas jettisoned at the time of the 
stranding of the steamer while under charter to carry a cargo of ba- 
nanas for the libelant. This action resulted in a default and the entry 
of an interlocutory decree against the steamer and the company, under 
which decree the steamer was sold, and the proceeds, amounting to $3,- 
750, deposited in the registry of this court. Subsequently thereto a 
final decree was entered against the North American Steamship Com- 
pany, Limited, but not against the steamship Ethelwold, although both 
were made parties défendant in the libel. The question of the validity 
of a maritime lien for the jettisoning of cargo was thus avoided. 

It is suggested that the reason why a judgment in personam, and not 
in rem, was sought, was that a policy of insurance against the exact 
loss which occurred by the jettisoning of the cargo had been taken out 
by the steamship company in favor of the libelant, and it is also sug- 
gested that the libelant purposely sought to exhaust the security upon 

'For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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this policy first, in order to enable the surety company (wliicli stood 
ready to pay this insurance) to reimburse itself by dainiing subrogation 
and pursuing the action in rem against the steamer. If snch were the 
plan, it was interfered with by the fihng of four libels for supplies, re- 
pairs, and wharfage. Thèse libels were filed January 28, 29, and 30, 
1908, respectively. One of them, that of the Robins Company, has pro- 
ceeded to a référence, and, no opposition having been rnade, the commis- 
sioner has found that the libelant, the Robins Company, is entitled to 
the sum of $6,725.61. The three other claims do not seem to be dis- 
puted, and they hâve been assumed to be correctly stated at $187.51, 
$349.62, and $74, respectively. The four libelants in thèse last-men- 
tioned libels hâve agreed upon a decree proportionately dividing the 
surplus for the payment of their claims, and ask that the fund be award- 
ed to them, and that the claim of the Cuba Planters' Company, so far 
as it concerns the vessel, be adjudged to hâve been lost by default. 
This would leave the Cuba Planters' Company to their judgment in 
personam, and to the reimbursement afforded by the bond of the sure- 
ty company, up to the aniount of $2,800. This, in turn, would leave the 
surety company out of pocket unless they obtained security in the 
fîrst instance from the owners of the vessel beforé insuring the cargo. 
On the other hand, the libelants claim that they are not in default, that 
they are entitled to a decree in rem as well as in personam, and that if, 
through an outside arrangement, security was given to the Cuba 
Planters' Company, in the form of insurance to the owners of the 
vessel, for a particular purpose, then a payment by the surety com- 
pany, accompanied by an assignment of the libelants' cause of action 
in admiralty, would still leave the libelant or its assignée in a position 
where it could demand the entry of a decree in rem. The Cuba Plant- 
ers' Company, or its assignée, likewise claims the right, even if no 
more than as a gênerai creditor, to oppose the claims of other libelants, 
and asserts that it was entitled to notice of the hearing upon those réf- 
érences. 

It will be well to détermine the last question first, and this question 
is important, inasmuch as the argument is presented that if libels were 
fîled on behalf of certain creditors, and the gênerai creditors of the 
claimant were not allowed to contest the libels, the claimant might 
cause a préférence by defaulting and enabling the libelant to obtain 
judgment in rem for the fuU amount of his claim. This argument is of 
some force when the situation under considération is that of creditors 
of a bankrupt, or, in other words, in a situation where the bankruptcy 
court would hâve jurisdiction to prevent préférences voidable under 
the bankruptcy law ; but the record hère shows no such situation, and 
it seems necessary to hold, in order to make maritime liens of any use 
whatever, that objecting creditors must appear and oppose, by answer, 
claims filed under a libel, if they wish to préserve their rights, without 
référence to what the claimant or debtor may do in admitting the claim' 
sought to be enforced by the proceeding in admiralty. In the présent 
case each creditor who had a maritime lien, enforceable against the 
vessel, had a right to attack the allowance and payment of any other 
lien, but, if he wished to dispute the amount of that allowance, he 
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■ must appear in the action or on the référence and contest the libelants' 
claim. This was not done on behalf of the Cuba Planters' Company, 
although notice was given of the hearing to compute the amount due 
under the Hbel for wharfage, and the amount of that award could hâve 
been questioned only by exceptions filed within the term. 

The four Hbelants who hâve entered decrees in rem, however, cite 
the cases of The WiUiamette Valley (D. C.) 76 Fed. 838, and The 
Evangel (D. C.) 94 Fed. 680, as authority for the proposition that 
neither the surety company nor the owner of the vessel was entitled 
to succeed to any rights of the Cuba Planters' Company as their rights 
existed at the time of the libel. Both of the cases cited arose from 
the giving of a bond by a claimant, subséquent to the filing of a li- 
bel, to secure the release of a vessel, and in each case an attempt was 
made to claim a maritime lien because thèse bonds became due and had 
been enforced. It was properly held in each case that no maritime lien 
could attach to a vessel, after a sale, for any cause of action existing 
before the sale, nor to the fund which took the place of the vessel. 
The fundamental idea of a proceeding in rem is the right to seize the 
res, and if that res has been released for certain purposes by the giv- 
ing of a bond, then no other purpose oould be included within the 
claims released. Any other maritime lien would hâve to be enforced 
against: the vessel itself, and thus create another fund, if the vessel 
were again released under bond or by sale. But it does not seem that 
this doctrine has anything to do with the présent situation. The bond 
given by the surety company was purely and simply one of insurance. 
The insurers upon a payment of their loss were entitled to subrogation, 
and subrogation means that they were entitled to be put in the shoes 
of the person to whose rights they were subrogated. In the présent 
case, there having been no satisfaction of the decree in personam, no 
assignment in writing of that decree, or the claim, the inSurance com- 
pany is merely, with the consent of the libelants, endeavoring to en- 
force the libelants' rights, in order to prevent the payment of its insur- 
ance, and the situation does not arise of a possible second payment of 
the claini. It is rather the question whether an insurance company can 
advance the money upon its policy, and then elect whether to (1) make 
a demand upon the person who has contracted with it for the policy, 
or (2) realize upon collatéral if it has it, or (3) attempt to enforce the 
original liability for which it has become a surety. Under the présent 
circumstances this third course would seem to be the one chosen, and 
the insurance company, if it is the moving party upon the présent ap- 
plication, has demanded the enforcement of a lien existing in admiralty 
before the sale of the vessel, but as to which lien this insurance or 
surety company had agreed to stand as guarantor in the case of loss. 
Or, to state the matter in still a différent way, the insurance com- 
pany originally promised to guarantee whatever amount of loss, up 
to the sum of $3,800, could not be collected through ordinary légal 
channels, and it now contends that it cannot be compelled to relinquish 
any rights by which this loss could be made as small as possible, admit- 
ting it is responsible, up to the amount of $3,800, for anything that 
cannot be recovered. On this aspect of the case tbtî libelant would 
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seem to be entitled to a decree in rem, if the libelant were not in 
default in the action itself . 

But the hbelant subséquent to the sale, subséquent to the détermina- 
tion by the commissioner of the amount of the hbelant's damages, 
and subséquent to the fiUng of the other Hbels, entered a decree, on the 
]8th day of February, 1908, in which the sale of the vessel was re- 
cited, the amount found due by the commissioner was decreed to the 
libelant, the report of the commissioner confirmed, and a judgment in 
personam against the North American Mail Steamship Company, Lim- 
ited, and its right, title, and interest in the proceeds of sale of the 
steamship Ethelwold, was docketed for the sum of $2,637.88, with in- 
terest and costs. The libelant, knowing that other libels had been filed 
against the vessel, that other decrees could be entered, and makmg 
no move to mterfere with those decrees nor to oppose the claims on 
which they werc based, may fairly be considered to hâve elected to 
look to the claimants of the steamer, and to leave the proceeds of the 
sale for distribution among other libelants. If such an élection was 
made, it is now too late for the Insurance or surety company to say 
that they were entitled to prevent such an élection. They must be 
held to hâve known of the situation, and should hâve intervened or 
in some way attempted to prevent the libelants' release of the proceeds 
of the sale for the payment of the other libels. The sale was had 
under an interlocutory decree in rem, the judgment entered was based 
upon the action in personam, and the présent motion to be allowed 
to enter a decree in rem cannot be granted. 

If a decree were to be entered, the order of payment would give the 
claims for repairs and wharfage priority as well, and again the Cuba 
Planters' Company would bave no rights which could resuit in pay- 
ment of any of the fund to it, and the resuit would be the same. 



AMERICAN CREOSOTE WORKS, Limited v. C. LEMBCKE & CO. et al. 
(Circuit Court, S. D. New York. December IG, 1908.) 

1. Courts (§ 342*) — Fédéral Courts— Causes of Action— Joinder— Légal 

AND Equitable Actions. 

The distinctions between actions at law aiul suits in e(iuity in the 
fédéral courts lieiiig maintained, an action at law for damages for breach 
of contract cannot be jolned with a suit in equity, which Is incidental 
merely to the collection or enforcement of tlie judgment on the légal 
demand. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 468; Dec. Dig. g 
342.*] 

2. EQuirr (§ 39*) — .Iurisdiction— Leoal Relief. 

Wliere equity takes or exercises cognizauce of a case because équitable 
l'elief is solely appropriate to the main issue or cause of complainant, it 
will retain .lurlsdlctlon and take an account of damages growlng out of 
or flowing froni the wrong which Is the basls of such équitable relief. 

FEd. Note. — For other cases, see Equity, Cent Dig. § 110; Dec. Dig, 

r39.*j 

•For other cases soe same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. JUBY (§ 13*)-^RlGHT TO JÙUY TRIAI/— LEGAL AND E-QUITABLE RELIEF. 

A défendant entltled to a jury trial in an action for breach of contract 
cannot be deprived tliereof by plaintlff's unlting it with a demand for 
équitable relief Incidental to the collection of liis judgment ou the légal 
demand. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. § 52 ; Dec. Dig. § 13.* 
Right to trial by jnry in fédéral court, see notes to O'Connell v. Reed, 
5 C. C. A. 603 ; Vany v. Peirce, 26 C. C. A. 528.] 

4. Fbaudulent Convetances (§ 237*) — Fbaudulext Cobpobation— Remédies. 

Where complainant having a claim for breacb of contract against a 
corporation believed that défendant was about to transfer, or had trans- 
ferred, its assets to ai new corporation for the purpose of defeating com- 
plainant's reeovery, complainant's remedy was to sue at law and recover 
his damages and ttien ask the interposition of equlty to prevent the dis- 
sipation and concealment of the property of the corporation liable in 
damages. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§ 674; Dec. Dig. § 237.*] 

5. CoBPOEATioNS (§ 579*) — Fbaudulent Obganization— Riqhts of Creditoks. 

Where a second corporation was organized to take over the assets of an 
existing corporation merely to defraud its creditors, and was but a con- 
tinuation or successor of the ârst corporation, and its organizers, stock- 
holders, and officers had knowledge of the fraud and illégal purpose, the 
second corporation and its assets would be liable for any judgment re- 
cûvered against the first. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2316 ; Dec. 
Dig. § 679.*] 

Demurrer to Amended and Supplemental Bill of Complaint. 
Edward P. Bryan, for complainant. 
Olney & Gomstock, for défendants, 

RAY, District Judge. The bill of complaint as amended and supple- 
mented sets out a contract between the complainant and the défendant 
C. Lembcke & Co., styled the first défendant, the breach of that con- 
tract by said défendant, and damages to complainant for such breach, 
and allèges indebtedness therefor, It is not alleged that any suit has 
been brought, or that any judgment has been recovered, or that the 
damages hâve been liquidated by agreement. The bill further allèges 
that, after such breach and the making of a claim for damages, the de- 
fendant, by its représentative, told complainant's représentative "that 
said défendant would take steps to protect itself, so that before your 
orator would recover judgment it would find no assets to seize, and 
that your orator, if it should win such litigation, would find a dead 
dog in the pit." That the same threats were thereafter made by said 
défendant company. AIso that the complainant believes the said de- 
fendant was then concealing and secretly preparing the plan set out 
for transferring its property and assets so as to hinder, delay, and de- 
fraud the complainant. 

The bill then allèges that the plan formed and carried out was as 
follows : That on or about December 18, 1907, the second défendant, 
C. Lembcke & Co., Incorporated, was organized and incorporated in 
such a manner "that said new corporation was a continuation and suc- 
cession of the old corporation" ; that the first corporation by a bill of 

•For other cases see same topio & § numebb ta Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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sale endeavored to transfer to the second corporation, second défend- 
ant, its entire business and property, receiving in payment therefor 
nearly ail of the capital stock of the new corporation, and that the 
new corporation refuses to be bound by or take any liability under the 
said violated and broken contracts. Also that, as the new corporation 
had notice of the fraud, it was not a bona fide purchaser of the prop- 
erty, and that such sale was in fact made, and is subject to the claims 
and demands of the complainant and ail other creditors of the first 
corporation. Also that the stock of the new corporation held by the 
old : - easily transférable, and of doubtful value and of little présent 
valut , that it may pass by delivery, and the proceeds be divided among 
the stockholders of the old corporation ; that the old corporation has 
filed a certificate for voluntary dissolution and stockholders' consent, 
and also a certificate of dissolution. It has ceased to do business, but 
it appears from the bill that the dissolution proceedings are pending. 

The relief demanded is that the défendants, and their officers, direct- 
ors, and stockholders, be restrained from selling, or otherwise aliena- 
ting, removing, or appropriating any of their bus'ess, property, or as- 
sets, except in the strict, due, and necessary regular course of business 
and trade as such, to be accounted for herein ; second, from dissolving 
either of said corporations; third, from declaring or paying any divi- 
dends; ail until the complainant's debts, damages, interest, and costs 
be paid and satisfied, and until the event that the complainant hâve a 
lien upon the said business, property, and assets. Also that complain- 
ant on the final hearing recover payment of the alleged debts and dam- 
ages in the sum of $136,034.60 and interest. I find no allégation that 
the new corporation is disposing of its property to cheat or defraud any 
one or threatening so to do. 

It is clear that two causes of action are stated or attempted to be 
stated in the bill. One is a common-law action to recover a judgment 
for damages sustained by reason of a breach of contracts. The other 
is in equity to restrain, while complainant is securing or attempting to 
secure a lien on the property of one or both défendants by prosecuting 
bis cause of action for damages to judgment and exécution, the unlaw- 
ful and fraudulent disposition of the property of the défendants, and a 
fraudulent dissolution of such corporations or of either of them. 
Sometimes when the court has équitable jurisdiction, or takes and ex- 
ercises équitable cognizance of a case because équitable relief is solely 
appropriate to the main issue or cause of complainant, it will retain the 
case and take an account of the damages growng out of or following 
from the wrong which is the basis of équitable relief. Such is a pat- 
ent case to restrain infringement and for damages, or an action to re- 
strain the unlawfu! cutting and taking away of growing timber and 
for damages. In those cases the damages given are incidental to the 
équitable relief demanded and given, and the court of equity having 
the case before it will not relegate the plaintifï to a court of law for 
his damages. 

But this is not such a case. Hère the main cause of action is at law 
for damages, and the complainant is entitled to no relief whatever of 
an équitable nature until he has established his main cause of action, 
the contract, its breach, and damages, or is in process of establishing 
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it. The équitable relief is iiicidental to that and can be sought or de- 
manded only in aid of the enforcement of his judgment for damages. 
In the fédéral courts the distinction is maintained between actions at 
law and suits in equity. The Circuit Court of the United States has 
jurisdiction of both classes of actions. But the practice, forni of plead- 
ing, etc., are différent. The Circuit Court practice does not permit the 
joining of both thèse causes of action in one action or suit, except in 
rare instances, of which this is not one. See Kennedy v. Creswell, 101 
U. S. 641, 25 L. Ed. 1075. In the common-law cause of action, wliich 
hère is the main or primary cause of action, the défendant is entitled 
to a jury trial. He cannot be deprived of that right by uniting it with 
a demand for équitable relief purely incidental to the collection or en- 
forcement of his judgment on the demand at law for damages. Kil- 
lian V. Ebbinghaus, 110 U. S. 568, 4 Sup. Ct. 238, 28 E. Ed. 346 ; Root 
V. Lake Shore, etc., 105 U. S. 189, 26 E. Ed. 975 ; Buzard v. Houston, 
119 U. S. 347, 7 Sup. Ct. 249, 30 E. Ed. 451. The whole controversy 
will be settled by a court of equity where it has équitable jurisdiction 
of a part involving the principles upon which the whole dépends. 
Massie v. Watts, 6 Cranch, 148, 3 L. Ed. 181 ; Hepburn v. Dunlop, 1 
Wheat. 179, 4 L. Ed. 65. Hère the principles, the right upon which 
the whole dépends, are the contracts. That is an action at law. 

The first ground of demurrer, want of jurisdiction, is overruled. 
There is the necessary diversity of citizenship and amount in contro- 
versy. But this court, as a court of equity, will not entertain this suit 
as to the claim for damages, for the reason the complainant as to that 
has no standing in a court of equity. Venner v. Great Northern Rail- 
way (decided February 24, 1908) 209 U. S. 24, 28 Sup. Ct. 328, 52 
L. Ed. 666, and cases there cited. The second ground of demurrer, 
misjoinder of causes of action, one at law, purely, and the other in 
equity, incidental to and in aid of the enforcement of a judgment in the 
first, if obtained, must be sustained. 

The third and fourth grounds of demurrer, misjoinder of parties 
défendant and multifariousness, are overruled. 

But I am of the opinion that this action as a suit in equity cannot, 
under the allégations of the bill, be maintained. The complainant may 
sue at law to establish and recover his damages for breach of contract ; 
and that is his remedy. If having brought such an action at law, or 
being about to bring one, acting with diligence, he finds that the de- 
fendant corporations are doing the acts alleged hère for the purposes 
alleged hère, and that there is danger of the resuit sought being ac- 
complished, I do not doubt the power of a court of equity to interpose 
and prevent the dissipation and concealment of the property of the 
corporation liable in damages. And if it be true that the second cor- 
poration is but the continuation and successor of the first, and its or- 
ganizers, stockholders, and officers had knowledge of the fraud and il- 
légal purpose, who can doubt that, when judgment is obtained, if ob- 
tained, the plaintiff can reach the new or second corporation and its 
assets? But no such suit at law has been brought or is about to be 
brought, and there is no suggestion that the American Créosote Works, 
Limited, intends to bring such an action. 

The questions are not raised by the demurrer that no cause of ac- 
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tîon at law is stated, or that no cause of action in eqiiity is stated. 
In an action at law for damages, the second corporation would not be 
a proper party or directly concerned. In an action in equity such as 
has been suggested, both companies would be necessary and proper 
parties, 

The demurrer is sustained on the second ground, misjoinder of 
causes of action. 



LING V. GREAT NORTHERN RT. CO. 

(Circuit Court, D. Montana. December 19, 1908.) 

No. 687. 

1. Negi-igence (§ 39*) — Injuey to Childrbn— Dépôts. 

A dépôt is not a place whlcli allures children of tender years, or which 
a rallroad company holds out to them as an Implied invitation or spécial 
attraction to visit. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 55; Dec. Dig. 
§ 39.*] 

2. Railboads (§ 274*) — Dépôts— Protection Against Childeeit. 

A rallroad company was under no obligation to exercise active vigilance 
to guard its dépôt, to protect little children going alone on the dépôt 
platform, wlthout invitation or purpose other than childlsh curiosity and 
amusement, and wlthout the knowledge of the rallroad company's serv- 
ants. 

[Ed. Note.— For other cases, see Rallroads, Cent Dig. §§ 868-874 ; Dec. 
Dig. § 274.*] 

3. E.AILKOADS (§ 274*) — Injuet to Licensees— Childeen on Depot Platform. 

Plaintiff, between 214 and 3 years old, without the knowledge of his 
parents, wandered onto defendant's dépôt platform for curiosity and 
amusement. Whlle a passenger train was standing at the station plain- 
tiff leaned against the rear sleeper, and when the train started was 
thrown and injured. The présence of the ehild was not known to any 
of defendant's servants, though it could hâve been discovered, had they 
looked in the child's direction before starting the train. Hcld, that the 
servants were not bound to look for plalntiff's péril, and, not having seen 
him, défendant was not liable. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. §§ 868-874; Dec. 
Dig. § 274.*] 

At Law. ' 

This cause was submltted upon the followlng agreed statement of facts: 

"The parties to the above-entitled action hereby admit as facts, for ail 
che purposes of the trial and détermination of the issues in said action, by 
the above-entitled court, and to be consldered as if fully established by com- 
pétent proof, legally admissible and duly admitted, the followlng circum- 
stances, facts, and conditions: 

"First. That at ail the times mentioned In the complaint, ever since, and 
now the défendant Great Northern Rallway Company has been and is a rall- 
road corporation organized under the laws of the state of Minnesota, and 
engaged as a common carrier of freight and passengers from St. Paul, in the 
State of Minnesota, to Seattle, In the state of Washington, and to and from 
intermediate points. 

"Second. That Marcus Ling, the plaintiff herein, is an Infant, and at the 
tlme of the injury herein complained about was between 2% and 3 years of âge, 
and at the time of said injury was living with his parents, C. W. Ling and 

•For other cases see same toplc & { ndmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Emma Llng, at their home In the town of Havre, Choteau county, Mont., a 
distance of about three blocks from the dépôt of the défendant company in 
sald town. 

"Thlrd. That C. W. Ling is the duly appolnted guardian ad litem of said 
Infant for the purposes of this action. 

"Fourth. That during ail the times In the pleadlngs mentioned the de- 
fendant had and maintalned at said town of Havre a dépôt for the accommo- 
dation of passengers entering its cars or departlng therefrom, for the loading 
and unloadlng of freight, and for other iiurposes, and upon either slde of 
said dépôt there are, and at ail of said times were, railway tracks used in 
operating defendant's trains. Tliat on account of the location of said tracks 
on either slde of said dépôt, and because of the great number of passengers 
and others usually at said dépôt upon the arrivai and departure of passenger 
trains. In order to afford protection to such people, the défendant at ail said 
times dld, and now does, keep in its employ a watchman for the purpose of 
watching and guarding the safety and comfort of passengers and others 
rightfuUy at said dépôt. 

"Flfth. That at the time the plaintiff sustalned the Injury hereinafter 
mentioned the sald watchman so In the employ of défendant was unneces- 
sarily at)sent and away from said dépôt, where his said employment requlred 
him to be, and the défendant had no one at said dépôt at the tlme of sald 
Injury to perform the services for which sald watchman was employed, except 
In so far as such services devolved upon the conductor and other employés 
In charge of the passenger train that caused sald injury to the plaintiff. 

"Slxth. That if said watchman had been at the dépôt, In discharge of 
the dutles for whlch he was employed, there were no conditions or circum- 
stances to Interfère with his seeing the infant, and knowlng that said Infant 
was alone and unattended by any one, and that there was danger of sald In- 
fant being struck by sald passenger tram, and injured upon the startlng of 
such train. 

"Seventh. That on May 10, 1903, at 11 o'clock a. m., said infant was at 
sald dépôt, alone and unattended by any one, and was playing on the dépôt 
platform for at least 10 minutes prier to the injury sustalned by hlm, and 
when said passenger train started on Its journey the sald infant was stand- 
ing upon the platform of said dépôt and leaulng agalnst the rear sleeplng 
car of such passenger train, and whlle In such position sald train, upon orders 
from the conductor thereof , suddenly started, causing sald Infant to be dls- 
turbed In his footing, and causing him to fall beneath such train; his right 
hand thereby belng caught under one of the wheels of sald train, and so 
crushed that it had to be amputated. Said train was a regular passenger 
train that stops at said dépôt for a short time as per time sehedule, and was 
in charge of a conductor, engineer, fireman, and two brakemen. That the 
conductor In charge of sald train was upon sald dépôt platform wlthin a 
short distance from the place where said injury occurred, and gave orders 
to the engineer to move forward with sald train while said infant was so 
leaning agalnst said rear sleeping car, and at such tlme there exlsted no 
circumstances or conditions to interfère with or prevent the said conductor 
and other employés of défendant from seeing the sald infant and knowlng 
that he was alone and unattended by any one, and that there was danger of 
sald infant being struck by said train upon Its starting, and Injured in the 
manner that he was injured. That no agent or employé of défendant made any 
effort to prevent said Infant, so unattended, from playing about said dépôt at 
said tlme, or made any effort to cause sald infant to be removed or taken 
away from the place where he was so Injured. If the said conductor had 
looked In the direction of the rear sleeping car before glvlng said orders to 
the engineer for the train to move, there was no obstruction of his vIew of the- 
place where sald Infant was, and sald Infant would not hâve recelved the 
injury complained of, if said conductor or any agent or employé of défendant 
had been observant enough to see the situation in whlch sald Infant was 
placed at the tlme of the starting of said train, and had taken the précaution 
to cause said Infant to be removed from said position before sald train was 
put In motion ; but there Is no proof or évidence known to plaintiff, his 
guardian, or his counsel that any of sald tralnmen actually saw sald infant,. 
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or knew of his being in danger, nor that any other employé of défendant' saw 
the said Infant, or knew of his belng in danger. 

"Eiglitli. Tliat said infant liad never been in the habit of going to said 
dépôt. The said infant at said time was not away from its home more 
than 20 or 30 minutes, and during that time its father, C. W. Ling, was at 
his office in said town of Havre, and its mother, Emma Ling, was at thelr 
said home. 

"Niuth. Tlie foregoing agreed statement of facts shall hâve the effect of a 
spécial verdict or flnding of facts, and judgment shall be pronounced thereon 
as upon a spécial verdict or finding of facts. It is agreed that, if the 
plaintiff îs entitled to recover in this action, the damages sustained by him 
amount to twenty-five hundred ($2,500) dollars, and, if the foregoing facts, 
circumstances, and conditions are sufficient under the law to sustain a verdict 
and judgment in favor of the plaintiff, then judgment shall be entered in 
favor of the plaintiff and against the défendant for the sum of twenty-five 
hundred ($2,500) dollars, and costs of suit." 

George H. Stanton and J. A. McDonough, for plaintiff. 
I. Parker Veazey, for défendant. 

HUNT, District Judge (af ter stating the facts as above). Upon the 
agreed facts, it must be held that a dépôt is not a place which allures 
children of tender years, or that it holds out to them an implied invita- 
tion or spécial attraction to visit it. 

It must be held, also, that the child, having strayed from his home, 
was upon the defendant's dépôt platform without invitation, and, of 
course, without purpose other than childish curiosity and amusement, 
and that he was there without the knowledge of defendant's servants. 
There was, therefore, in this case no spécial obligation resting upon 
défendant to guard the dépôt with active vigilance in order to protect 
the child going alone upon the platform. The doctrine of Railroad 
Company v. Stout, 17 Wall. 657, 21 L. Ed. 745, and U. P. R. Co. 
V. McDonald, 152 U. S. 262, 14 Sup. Ct. 619, 38 L,. Ed. 434, the turn- 
table cases, is inapplicable. 

The case, then, résolves itself into this: The child, not being a pas- 
senger or one having business with the railroad company, and not 
having been seen by any of the railroad company's employés or serv- 
ants, leaned against the rear sleeping car just before the train moved. 
The train started. The child was thrown and injured. Clearly, if the 
defendant's servants had seen the child in the obviously imminent péril 
that he was in when leaning against the car, correct principles of law 
and instinctive rules of proper human caution would hâve made it 
their duty to hâve exercised every diligence to protect him against in- 
jury, irrespective of the fact that he was on the platform without right ; 
and if they had failed in such duty, and the injury followed as a resuit 
of such négligence, the défendant would hâve been liable. Coasting 
Company v. Tolsom, 139 U. S. 551, 11 Sup. Ct. 653, 35 L. Ed. 270; 
Gilbert v. Erie R. Company, 97 Fed. 747, 38 C. C. A. 408. 

But, as neither the conductor nor the other servants saw the child, 
the doctrine of discovered péril is inapplicable, unless that doctrine can 
be extended far enough to say that, notwithstanding the child was on 
the platform without technical right — let us call him a licensee — still, 
if the conduct of the defendant's servants in not having seen him was 
a failure to hâve exercised ordinary care, the défendant is liable. Or 
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put the point interrogatively this way : Did the defendant's conductor 
fail to see the child as something he was bound to look for, and ought 
he to hâve seen him just before he gave the orders to the engineer to 
start, and ought the défendant to be held as if its servants had seen 
the child, and failed to hold the starting signal to the engineer, or 
otherwise to try to avoid the injury? 

My opinion is that the question must be answered in the négative. 
It is not difficult to suppose a situation where circumstances of 
probable immédiate danger ai e such as to put a prudent man on his 
guard, requiring him to use ordinary care to avoid injury, and where 
omission to use such care after having notice of such danger vi'ill not 
prevent à recovery by a plaintiff, notvvifhstanding plaintifï's own nég- 
ligence has exposed him to the risk of injury. Richmond Traction Co. 
V. Martin's Adm'x, 102 Va. 209, 45 S. E. 886. Denver & R. G. R. Co. 
V. Buffehr, 30 Colo. 27, 69 Pac. 582. 

But this rule cannot be applied to the facts before the court, be- 
cause defendant's servants did not see the child or knovi^ of the child's 
présence before the accident, or at the précise time thereof, and be- 
cause, under the circumstances, the law imposed no duty upon them 
either to look back to the rear car to see if there was a child there in a 
position of danger, or to anticipate such a péril as the plaintiff volun- 
tarily, and at lavv wrongfully, put himself in. 

Were the case one where the child had been playing on the track in 
front of the locomotive, and the engineer had omitted to look ahead be- 
fore he started his train, négligence might be inferred; but there is no 
room for a contention that there was gross or wanton négligence. Or 
if we had an instance of a passenger injured by falling from the steps 
of the car because the conductor failed to see his passenger trying to 
mount the steps, and gave an order to start the train before the passen- 
ger had had a reasonable time to board the train, différent rules would 
require considération. 

The circumstances surrounding the case impel the view that there 
was no différence between the duty of défendant to plaintifï and that 
which it owed to an adult ; and unless there was a légal duty, and a 
breach thereof, there can be no liability. The conclusion follows that, 
inasmuch as there was no duty of protection against the particular 
injury suffered, omission to hâve furnished such protection was not 
négligence. 

Judgment for défendant. 



BECKER V. EXCHANGE SIUT. FIRE INS. CO. 

(Circuit Court, E. D. Pennsylvania. December 28, 1908.) 

No. 86. 

1. Insurance (§ 361*)— Peemiums— Brokers— Nonpayment. 

PlaintifC applied tlirougli brol^ers, S. & Co., for certain insurauce, whlch 
they procured in défendant companj' througli G., anotlier broker. Plain- 
tiff recolved tlie policy January 5, 1907, whicli provided that, if the premi- 
um was not i)aid bei^ore the 15th day of the month succeeding that in 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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whlch the poliey was dated, it sliould be void, without notice or other act 
on the part of the oompauy. Plahitiff made no paymeut until Febi'uary 
8th, wlien a chec-k was sent to S. & Ce, who in turn reniltted to G. ; but 
he rnade no olïer to jmy tlie preniiums to défendant until March Ist, when 
payment was retused tiecause a loss had oceurred on February 22d. lleM, 
that both brolîers were ]ilaintiff's agents, and, she being chargeable with 
their neglect, the poliey was forfeited. 

[Ed. Xote. — For other cases, see Insurance, Cent. Dig. § 92.3; Dec. Dig. 
§ 36t.*] 

2. INSUBANCE (§ S02*) — PREMIUMS— NONPAYMENT — WAIVEB. 

An Insurance tiroker's contract with défendant conipany required pay- 
ment of premiums within 40 days succeeding the nionth in whicli ijolicies 
were Issued. PlaintifC havlng secured a poliey through sucli broker, the 
preniiuni was charged in the broker's December account. Tlie poliey 
provided for forfeiture unless the premiuni was paid by the 15th of the 
rnonth succeeding the date of the poliey. The premium not having been 
paid on February ]8th, the Insurance company's représentative wrote the 
broker, claimlng that payment should hâve been made by February lOth ; 
but no payment was made until after plaintif!: had suffered a loss on Feb- 
ruary 22d, wlien payment on that poliey was tendered and refused. On 
March llth the company wrote to the broker, inclosing a bill for Decem- 
ber policles and demanding payment of premiums not later than March 
lôth ; but there was no évidence that the iuclosed bill contaiued the poliey 
in question. Held, that such correspondence did not constitute a waiver 
of the poliey provision l ^r forfeiture for nonpayment of premiums. 

[Ed. Note.— For other cases, see Insurance, Dec. Dig. § 392.*] 

3. Insurance (§ 384*)— Waiveb Clause— Vadidity. 

A clause in a flre Insurance poliey that no officer or agent of the Com- 
pany should hâve power to walve any provision or condition, except as by 
the terms of the poliey might be the subject of agreement indorsed there- 
on or added thereto, nor unless such waiver should be written on or at- 
taehed to the poliey, and that no privilège or permission affecting the In- 
surance should exist or be claimed by the Insurer unless so written or at- 
tached, was valid. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1018 ; Dec. Dig. 
§ 384.* 

Authority of Insurance agent to waive prepayment of premiums, see 
note to Smith v. Provident Sav. Life Assur. Soc. of New York, 13 C. C. 
A. 202.] 

At Law. Motion by défendant for judgment notwithstanding the 
verdict. 

Davison & Seymour, for plaintiff. 
H. B. Gill, for défendant. 

J. B. McPHERSON, District Judge. After the évidence in this 
case had been put in, the parties agreed that there was no question to 
be submitted to the jury, and that the whole controversy was a question 
of law to be determined by the court. A verdict for the plaintilï was 
theretipon taken, subject to a reserved point, and the défendant has now 
moved for judgment notwithstanding the verdict. For the following 
reasons, I think the motion should prevail : 

In December, 1906, the plaintiff, acting through her husband and 
agent, Charles W. Becker, employed Skinner & Co., of New York City, 
a firm of insurance brokers, to place Insurance upon certain property in 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1S07 to date, & Eep'r Indexe» 
lir, F.— 52 
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the town ôf Little Kalls. Skinner & Co. communicated with their cor- 
respondent iri Philadelphia, A. B. McGuffey, and on December SOth 
McGufïey took ont a policy of $2,500 in the défendant company. The 
policy was sent by McGuffey to Skinner & Co., and reached the plain- 
tiff's hands some time before January 5, 1907 . It was numbered 16,- 
103, and is ref erred to in the following letter : 

"Amsterdam, N. X., Jan. 5, 1907. 
"Exchange Mutual Fire Insurance Co., 
"327 Walnut St., Philadelphia, Pa. 
"Gentlemen: James R. Sldniier & Co., our Insurance brokers In New Yorlc 
City, hâve sent us policies No. 16,103, 16,104, 16,105, and 16,100 on varions 
risks. Thèse do not bear the indorsement allowing you to do business in New 
York State. Are youllcensed to do business in this state? 
"Klndly send us statement of the coudltlon of your company, assets, etc. 
"Yours truly, 0. W. Becker, Agt." 

On January lOth the plaintiff's agent addressed a second letter to the 
défendant : 

"Amsterdam, N. Y., Jan. 10, 1907. 
"Exchange Mutual Fire Insurance Co., 
"327 Walnut St., Philadelphia, Pa. 
"Gentlemen: Kindly send us invoices for the following of your policies: 
16,103, 16,106, and 16,106. Please make each one out sépara tely. 

"Yours truly, Chas. W. Becker, Agt., by A. V. H." 

The policy in suit contains a peculiar provision concerning the pay- 
ment of the premium; 

"If the assured (ails to m&ke the payment In full herelnbefore named on 
«r before the lôth day of the month suceeeding that In which this policy is 
dated, this policy shall be nuU and void, without any notice or other act or 
thing to be given or doue by the company, anything herelnbefore to the con- 
trary notwithstanding." 

It will therefore be seen that the plaintiff had possession of the policy 
as early as January 5th, and presumably had knowledge of the provi- 
sion just quoted. Nevertheless, although the policy distinctly stated 
that unless payment in full should be made on or before January 15th 
the insurance should cease ipso facto, the plaintifif made no payment to 
any one until February 8th, upon which date a check was sent to Skin- 
ner & Co. to pay certain premiums, among them the premium on the 
policy in dispute. It does not appear when Skinner & Co. remitted to 
McGuffey ; but at ail events he made no oflfer to pay to the défendant 
company until March Ist, when.he ofïered to Arthur R. Drake, the 
company's général agent, a check for the amount. This was refused, 
because meanwhile a fire had destroyed the property. The loss occur-, 
red on February 32d, and the plaintiiï sent notice to the défendant un- 
der date of February 35th. To this notice the défendant replied on 
February 37th as follows: 

"Philadelphia, Pa., Feb. 27, 1907. 
"Mr. Charles AV. Becker, Amsterdam, N. Y. 

"My Dear Sir: Your favor of the 25th received. The premium under your 
policy has not beeu paid, and therefore we are not interested in the reported 
loss. 

"We would refer you to the printed conditions of our policy, and suggest 
that you eliminate from your schedule of companies the policy of the Ex- 
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change Mutual, as we take the position tliat tlie otlier companics would be 
obliged to contribute proportionately, ignoring tlie amoiuit of our poiicy. 
"For your sake, we regret that tlie premium was net paid wlien due. 

"Yours very truly, Arthur II. Drake." 

To this letter the plaintiff sent the following answer : 

"Amsterdam, K. Y., Feb. 28, 1907. 
"Exchange Mutual Fire Insurance Ce, 

"327 Walnut St., Philadelphia, Pa. 
"Gentlemen: Y'^ours of the 27th received, relative to poiicy No. 10,103, and 
premium not having been paid. Beg to advise timt we sent the .Tames K. 
Skinner Co. check for this on the 8th of February, our clieck No. «.Oui. This 
cheek paid several other policies. We hâve no doubt but tbat they sent you 
the remittance, and that through sonie failure in your office you hâve forgotten 
to give them the proper crédit. This poiicy is in our possession and it stands 
against your company. 

"Yours truly, l'rances A. Becker, by C. W. Becber." 

On March Ist the défendant company replied : 

"Philadelphia, Pa., March 1, ia07. 
"Mr. Charles W. Becker, Agent, Amsterdam, N. Y. 

"My Dear Sir: We hâve your favor of the 24th ult. The premium under 
your poiicy was due and payable at this office on or before January 15th. 
The business was not received direct from your broker or agent, the James R. 
Sliinner Co. The apijlication was sent to us by another broker, whom we hâve 
been urging to make settlement, in order to hâve the insurance effective. The 
situation is unfortunate, and we regret it .iust as much as you do. You vvIU 
admit, however, that you are responsible for the act or neglect of your broker, 
and no doubt if the business had been received direct from the James R, iSkiu- 
ner Co. the premium would hâve been paid, and neither of us placed in this 
unfortunate position. 

"We are bound by the instructions of our board of directors to comply 
wlth the conditions and terms of policies, and the only thing we can do in 
the matter is to refer the whole situation to them at their next meeting, which 
will be within a few days. 

"Check for the premium of this poiicy was tendered to us this morning, and 
we were obliged to refuse the same until authorized by the board of directors 
to the contrary. 

"Is it out of place for us to suggest to you to refer the whole matter to 
your attorney, so that, if it is lield that this company is not liable, it will not 
interfère with your collecting from the other companies what under différent 
clrcumstances we would be obliged to contribute as an assurer? 

"Yours very truly, Arthur R. Drake." 

Shortly after March Ist— the précise date does not appear — McGuf- 
fey, acting under instructions, took a $50 gold certificate to Drake's of- 
fice and offered again to pay the premium. Upon Dralce's refusai to 
receive it, he laid the money upon the desk and walked out of the office,. 
Drake returned the money promptly by registered letter ; but McGuf- 
fey declined to receive the commtmication, and the letter was thereupon 
returned to the défendant, and was opened in court at the trial of the 
case. Up to this point the évidence shows clearly that the plaintiff had 
no right to recover. Skinner & Co. were lier agents, and so was Mc- 
Guffey ; neither being employed in any character by the défendant com- 
pany. Both thèse agents discharged their duty in the first instance. 
They obtained the poiicy, and sent it to her in ample time to permit the 
payment of the premium on or before January 15th. But, in spite of 
the express and unequivocal warning upon the face of the poiicy, the 
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plaintiff neglected to pay, and the insurance according to its terms 
ceased to be effective on januaiy 16th. The subséquent attempt to pay 
by sending the money to her own agents on February 8th could only 
become effective if the défendant should accept the payment, and, as it 
never had an opportunity to accept before the fire, the attempt was un- 
successful. 

Admitting the soundness of this position, the plaintiff seeks to re- 
cover upon the ground that the défendant waived the foregoing provi- 
sion of the poHcy, and it therefore becomes necessary to consider the 
évidence on this subject. The facts are not in dispute, and are briefly 
tliese: As already stated, McGuffey, acting as the représentative of 
Skinner & Co., took out the policy in suit on December 20th. He liad 
brought other business to tlie défendant company during tliat montli, 
and tlie premiums on ail the poli des were charged to his account. This 
account remained unpaid on February 18th, and upon that date the 
défendant sent him the following letter: 

"Plnladelphia, Pa., Feb. 18, 1907. 
"Mr. A. R. McGufEey, 1001 Chestnut St., PliUadelphia, Pa. 

"My Dear Sir: We respectfully call your attention to your unpaid Decem- 
ber account, which is now long overdue. You may recall tliat, wlien you 
placed tliis business witli us, we aslced you particularly in regard to the pay- 
ment of the premiums, and you prohiised us they would be paid within forty 
days succeeding tlie months of issue of the polieies. The Uecembcr account 
should, therefore, hâve reached this oflice not later than February lOth. WIH 
you please see that check reaches us for thèse premiums tomorrow? 

"Yours very truly, Arthur R. Drake." 

No payment was made in response to this request, and soon after- 
wards came the fire and the correspondence that followed thereupon. 
Certainly, as it seems to me, this letter of February 18th lacks the es- 
sential éléments of a waiver. Nothing was donc or omitted by McGuf- 
fey to the plaintiff 's préjudice as a resuit of the letter, and nothing 
was done or omitted by Skinner & Co., or by the plaintiff, even if 
either of them knew that such a letter had been sent. Upon the point 
of their knowledge there is no évidence whatever. The utmost effect 
that can be given to the letter is to regard it as containing an offer to 
receive the premium on this policy, although it was a month overdue, 
and it may well be that if the offer had been promptly accepted the 
company would bave been bound to receive the money. That the com- 
pany was ready to receive it, if it had been offered, is, I think, fairly to 
be inferred from the following language in their letter of March Ist: 

"The business was not reeeived direct from your broker or agent, the James 
R Skinner Co. The application was sent to us by another broker, whom we 
hâve been urging to make settlement in order to hâve the insurance effective." 

But the neglect of the plaintiff's agent to offer the premium contin- 
ued, and within a few days the relation of the parties was radically 
changed by the happening of the fire on February 22d. In brief, the 
plaintiff's situation was this : She had a policy which expressly notified 
her that it would be nuU and void after January 15th. After that date, 
however, she made an effort to re-establish it, and sent to her agents 
in New York the necessary money to offer to the company in payment 
of the premium. Thèse agents neglected to act promptly, and retained 
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tlie money until after the fire. Mcanwhile, and in ignorance of the fact 
that the plaintifï's agents were holding the money, the company asked 
the agents' correspondent in Philadelphia to pay the premium vvith 
which he was charged, and in effect stated its willingness to accept it. 
This statement was not communicated to the plaintiff, or to her bro- 
kers, and, even if it had been communicated, no additional effect upon 
the présent controversy would hâve been produced thereby. The plain- 
tiff had aiready given the money to pay the premium, and her brokers 
liad it in their possession. Ail that was necessary was to pay it over to 
the défendant, and the vital need of payment must hâve been well 
known to ail parties concerncd. It seems to hâve been a clear case of 
neglect on the part of the plaintiff's brokers, and of their négligence she 
must bear the conséquence. 

A word may be added concerning one other letter written by Drake 
to McGuffey. On March llth, after ail the foregoing correspondence 
had taken place and the company had definitely refused to pay, the fol- 
lowing communication was sent : 

"Philadelphia, Pa., March 11, 1907. 
"Mr. A. R. McGuffey, 1001 Chestnut St., Philartelphia, Pa. 

"My Dear Sir: We wish to eall your attention to the inclosed bill and the 
fact that policies are outstaudiug the premiunis under which hâve not been 
paid, although thèse policies were issued in Uecember last. 

"ïou hâve knowledge of the conditions of our policies, and we must aslc 
that settlement be made promptly in accordance with your agreement. Please 
let us hâve your cheek by return mail for policies issued in December, and 
a check for those issued in February not later than the 15th. 

"Yours very truly, Arthur R. Drake." 

The "inclosed bill" vi^as not offered in évidence, and we are not other- 
wise informed of what it contained. Presumably it included only the 
premiums on the other policies which McGuft'ey had placed in Decem- 
ber; for the company had positively denied liability on the policy in 
suit, and without proof it cannot be supposed that the payment of the 
premium on that policy was still being demanded. 

But there is another objection to the effectiveness of the so-called 
waiver. Even if we concède the utmost force that the plaintiff assigns 
to the meager testimony concerning waiver, there is an insurmountable 
obstacle in a provision of the policy that lias not yet been referred to : 

"This policy is made and accepted subject to tlie foregoing stipulations and 
conditions, together witli such other provisions, agreements, or conditions as 
may be indorsed hereon or added hereto, and no oflicer, agent, or other 
représentative of this company sliall bave powcr to waive any lU'ovision or 
condition of this policy, except as by the ternis of tliis policy may be the sub- 
ject of agreement indorsed hereon or added hereto, and as to such provisions 
and conditions no ofiicer, agent, or représentative shall hâve sucli power or 
be deemcd or held to hâve waived such provisions and conditions unless such 
^valver, if any, sliall be written upon or attached hereto, nor shall any privi- 
lège or permission aftecting the Insurance under this policy exist or be claim- 
cd by the insured unless so written or attached." 

As aiready stated, the only évidence that the company waived the 
provision concerning payment of the premium is to be found in the 
letters, and, as thèse were neither written upon nor attached to the pol- 
icy, they were ineffective. I am aware of the conflict of décision upon 
this subject; but, for a fédéral court, the governing rule has been laid 
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down by the Suprême Court in Northern Assurance Co. v. Grand 
View Building Association, 183 U. S. 308, 23 Sup. Ct. 133, 46 L. Ed. 
213. The following quotation from page 361 of 183 U. S., and page- 
153 of 32 Sup. Ct. (46 L. Ed. S13), summarizes the elaborate discus- 
sion contained in the opinion : 

"What, then, are the principles sustained by the authoritles, and applicable 
to the case in hand? 

"They may be briefly stated thus: ïhat contracts In wrlting, if in -unam- 
blguous terms, must be permitted to spealj for theniselves, and cannot by the 
courts, at the instance of one of the parties, be altered or contradicted by paroi 
évidence, uniess in case of fraud or mutual mistalîe of facts; that this prin- 
clple is applicable to cases of Insurance contracts as fully as to contracts on 
other subjects; that provisions contained In tire Insurance policles that such 
a pollcy shall be void and of no efCect if other insurance is placed on the 
property In other companies without the knovpledge and consent of the Com- 
pany are usual and reasonable; that it Is reasonable and compétent for the 
parties to agrée that such knowledge and consent shall be manlfested in writ- 
ing, either by indorsement upon the policy or by other writing; that It is com- 
pétent and reasonable for insurance companies to malie it matter of condition 
in their policles that their agents shall not be deemed to hâve authority to 
alter or contradlct the express terms of the policies as executed and delivered ; 
that where tire insurance policies contain provisions whereby agents may, 
by writing indorsed upon the policy or by writing attached thereto, express 
the company's assent to other Insurance, such limited grant of authority is 
the measure of the agent's power in the matter, and where such limitation 
is expressed in the policy, executed and accepted, the insured is presumed, as 
matter of law, to be aware of such limitation ; that insurance companies may 
waive forfeiture caused by nonobservance of such conditions; that, where 
waiver is relied on, the plaintiffi must show that the company, with knowl- 
edge of the facts that occasioned the forfeiture, dispensed with the observance 
of the condition ; that, where the waiver relied, on is the act of an agent, It 
must be shown either that the agent had express authority from the company 
to make the waiver or that the company subsequently, with knowledge of the- 
facts, ratifled the action of the agent." 

The provision concerning waiver that was under considération in that 
case is identical with the provision now before the court, and the déci- 
sion was (page 363 of 183 U. S., and page 133 of 22 Sup. Ct. [46 L. Ed. 
213]), that fire insurance companies are at liberty to protect them- 
selves by such a condition. This is conclusive of the présent contro- 
versy. 

Judgment may be entered for the défendant notwithstanding the ver- 
dict. 



CX)NWAY et al. v. OAVENSBORO SAVINGS BANK & TRUST CO. et al. 

(Circuit Court, W. D. Kentucky. November 12, 1908.) 

1. Banks and Banking (§ 293*) — Insolvency—Stockholdees— Double Lia- 

EILITY. 

The double liability of stockholders of a bank created by Ky. St. 1903, 
§ 547, constitutes a trust fund, so that creditors of an insolvent savings 
bank may sue on behalf of ail the creditors who may become parties to 
hâve the trust administered in equity without first having obtained a 
judgment at law on their demands. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 1133 ; 
Bec. Dig. § 293.*] 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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:'.:. CotJKTs (i 328*) — Fédéral Courts — ^Jurisdictional Amoui^jt. 

WUere, In a suit to enforce a double liability of stockLolders of an In- 
solvent bank imposed by Ky. St. 1903, § 547, the debts of connslainants, 
who were eitizens of Indiana, agalnst the bank, a citizen of Kentucky. 
exceeded $2,0C0, exclusive of interest and costs, and the trust fund to be 
collected from the stockholders was nominally $200,000, the amount in 
coutroversy was sufficient to sustain fédéral jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 891 ; Dec. Dig. S 
328.* 

Jurisdiction of Circuit Courts as determined by amount in controversy. 
see notes to Auer v. Lombard, 19 C. C. A. 75 ; Tennent-Stribliug Shoe Co. 
V. Roper, 36 0. C. A. 459.] 

8. Banks and Banking (§ 49*) — Insolvency— Liability of Stockiioldeks— 
Enfoecement. 

The double liability of stockholders of an insolvent bank created by 
Ky. St. 1903, § 547, may be enforced in a suit in equity by one ereditor for 
the beneflt of ail, or by separate suits agalnst each stockholder by a 
receiver. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 76; 
Dec. Dig. § 49.*] 

4. JUEY (§ 13*)— RiGHT TO JUKY TBIAL. 

Where, in a suit to enforce the double liability of stockholders of an 
Insolvent bank created by Ky. St. 1908, § 547, issues of fact are raised by 
the defendaut's pleading, défendant has a right to a jury trial of such 
Issues, whether the action te in equity or at law. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. § 39; Dec. Dig. § 13.*] 

5. Courts (§ 492*) — I'ederal Courts — Conflicting Jubisdiction, 

Stockholders of an insolvent bank should not be twice vexed by a suit 
to recover the double liability imposed by Ky. St. 1903, § 547, by a suit 
in the state and fédéral courts to adminlster the trust so created, but 
jurisdiction should be surrendered to the court first acquiring jurisdic- 
tion of the subject-matter. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1345; Dec. Dig. 
§ 492.* 

Jurisdiction as afCected by possession of the subject-matter, see note 
to Adams v. Mercantile Trust Co., 15 C. C. A. 6.] 

6. Banks and Banking (§ 77*) — Insolvency— •Stockholdebs— Double Lia- 

bility— Assets. 

The double liability of stockholders in an insolvent banking corporation 
to creditors, imposed by Ky. St. 1903, § 547, does ndt constitute assets 
of the corporation subject to administration, under section 610, providing 
for the appoiutment of a receiver to take possession of the bank's book.s, 
papers, assets, and business, and adminlster the same. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 173 ; 
Dec. Dig. § 77.*] 

Sweeney, ElHs & Sweeney, for complainants. 

George W. Jolly and W. Scott Morrison, for défendants. 

EVANS, District Judge. The complainants, citizens of Indiana, 
who allège themselves to be creditors of the Owensboro Savings Bank 
& Trust Company (hereafter for brevity called "the bank"), filed this 
bill for the benefit of themselves and ail other creditors of the bank 
who might come in and contribute to the expenses of the suit, and 
seek not only to establish their clâims, but also to hâve collected and 
■distributed certain sums of money due from the stockholders of the 
bank under the law of Kentucky presently to be stated, and whereby 

*For other cases see same topic & § numebb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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stockholders in such corporations created by that state are made liable 
to creditors for an amoimt equal to the face value of their respective 
shares of stock tlierein. The individual stockliolders, having been 
made codefendants with tlae bank, hâve filed demurrers to the bill, 
and thereby raised the questions which we will now discuss. Some 
of those questions were raised and disposed of orally several months 
ago, when a receiver was appointed in the case, but it is thought to be 
well to restate the reasons therefor in this way. 

Section 547 of the Kentucky Statutes of 1903 is in tliis language : 

"ïhe stockholders of each corporation sliall be liable to creditors for tbe 
full amount of the tinpaid part of stock subscribed for by them, and no stock- 
holders shall be liable because of being a stockholder, for any sum more than 
to the amount of the unpaid part of stock held by such stockholder of any 
Company, except stockholders in banks, trust eompanies, guaranty c'ompanies, 
investment eompanies and Insurance eompanies shall be liable equally and 
ratably, and not one for the otber, for ail contracts and liabilities of such 
corporation to the extent of the amount of their stock at par value, in addition 
to the amount of such stock; but persous holding stock as flduciaries slia]l not 
be personally liable as stockholders, but the estâtes in their hands shall be 
liable, in the same manner and to the same extent as the property of other 
stockholders, and no transfer of the stock shall operate as a release of any 
such liabillty existing at the time of such transfer: Provided, the action to en- 
force such liabilitj' shall be commenced within two years froni the time of 
transfer." 

Though not having obtained judgments, the complainants are cred- 
itors of the bank to tlie amount of at least $5,000, and in this suit 
seek not only to establish their claims, but to obtain the benefit of the 
statutory provisions just copied. We hâve concluded that the so-called 
"double liability" thus provided for necessarily constitutes a trust fund, 
and, therefore, that the complainants suing for the benefit of ail the 
creditors of the bank who may become parties can maintain this suit 
to havè the trust thus crèated administered in a court of equity with- 
out having first obtained a judgment at law upon their demands. We 
regard this ruling as clearly supported by Case v. Beauregard, 101 U. 
S., in its opinion in which, at pages 690, 691 (25 L,. Ed. 1004), the 
Suprême Court said: 

"It is no doubt generally true that a creditor's bill to subject his debtor's 
interests in property to the payment of the debt must show that ail remedy at 
law had been exhausted; and, generally, it must be averred that judgment 
has been recovered for the debt, that exécution bas been issued, and that it 
bas been returned nulla bona. ïhe reason is that until such a showing is ,made 
it d^es not appear, in most cases, that. resort to a court of equity is neoessa- 
ry, or, in other words, that the creditor is r'emediless at law. In some cases, 
also, such an averment is necessary to âhow that the creditor has a lien 
upon the property he seeks to subject to the paynieut of bis demand. The rule 
is a familiàr one that a court of equity will not entertain a case for relief 
where the complainant has an adéquate légal reniedy. The complaining party 
mnst therefore show that he had done ail that he could do at law to obtain 
his rights. 

"But, after ail, the judgment and fruitless exécution are only évidence that 
his légal remédies hâve been exhausted, or that he is without remedy at law. 
They are not the only possible means of proof. The necessity of resort to a 
court of equity may be made otherwise to appear. Accordingly the rule, though 
gênerai, is not without many exceptions. Neither law nor equity requires a 
ineaningless form. 'Bona, sed impossibilia, non cogit lex.' It bas been decid- 
ed that where it appoars by the bill that the debtor is insolvent, and that the 
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issuing of an exécution wovild be of no praotlcal utility, the issue of an exé- 
cution is not a necessary preroquisite to équitable interférence. Turner v. 
AUams, 46 Mo. 05 ; l'ostlewait & Creagan and Keeler v. Howes, 3 lowa, 303 ; 
Tlconic Bank v. IlarTey, 16 lowa, 141 ; Botsford v. Beers, 11 Conn. 309 ; 
Payne v. Slieldon, 63 Barb. (N. Y.) 169. This is certainly true where tbe créd- 
iter lias a lien or a trust in his favor. 

"So it bas been held that a crertitor, witliout liavins first obtained a judff- 
ment at law, may corne into a court of <>quity to set aside frauduleut convey- 
ances of his debtor, made for the purpose of hindering and delayiug creditors, 
and to subjeet the property to the payment of the debt due liim. ïburmond 
and Others v. Reese, 3 Ga. 440, 46 Am. Dec. 440; Corncll v. Kadway, 22 Wis. 
260 ; Sanderson v. Stockdale, 11 Md. o6:i. 

"In Bi-isay v. Hogan, 53 Me. 504. it was ruled tbat when a créditer seeks 
by his Mil to obtain payment of his debt from land paid for by the debtor, 
but conveyed to his wife, a levy of au exécution is unnecessary, if the debtor 
never had légal title to the land. See, also, Day et al. v. Washburn, 24 IIow. 
352, 16 L. Ed. 551. 

"The foundation upon whieb tliese and many othcr similar cases rest is 
that judgments and fruitless exécutions are not necessary to show that the 
créditer bas no adéquate légal reniedy. When the debtor's estate is a mère 
équitable one, wbich cannot be reaclicd by any proceeding at law, there is no 
reason for requiring attempts to reach it by Icgal processes. 

"But, without pursuing this subjeet furtlier, it niay be said that whenever 
a créditer has a trust in his favor, oi' a lien upon property for the debt due 
him, he may go into equity without exhaustiug légal processes or remédies." 

See, aiso, the remarks of Tudge (afterwards Mr. Justice) Jackson 
in Stutz V. Handley (C. C.) 41 Fecl. 53v. 

If the habihty t'hus created by the statute cannot be regarded as a 
trust fund and administered upon, collected, and distributed in a court 
of equity, it cannot be administered and distributed at ail, as no mode 
of otherwise doing so is expressly provided in the statute by which the 
trust is created. It would be difficult to imagine a case which would 
call more strenuously for the aid of an equity tribunal, as distinguished 
from a common-lavv court, thati one arising under this statute. Cer- 
tainly the greatest possible confusion would ensue if each creditor 
might for himself separately sue each stockholder for his proportion 
of the individual liability. How each creditor's share in the liability 
of each stockholder could be adjusted in stich a contingency it is im- 
possible to conceive, and it is therefore obvious that anything other 
than one comprehensive suit in equity for the settlement of ail the 
questions involved would be wholly impracticable. Nor do we think 
that the nice calculations made on behalf of the défendants as to what 
interest the complainants can bave in the fund can be determinative 
of the question of jurisdiction. The debts of the complainants who are 
citizens of Indiana against the Owensboro Savings Bank & Trust Com- 
pany, a citizen of Kentucky, largely, as we hâve seen, exceed $2,000, 
exclusive of interest and costs, and manifestly the trust fund would, 
at least nominally, be $200,000 — the amount of the capital stock. Pre- 
cisely what proportion of the liabilities of the .stockholders would be 
paid, and precisely what per centum of his claim each creditor would 
ultimately obtain, would dépend upon the amount realized from the 
•double liability and the amount of claims presented and proved against 
the fund thus provided. Possibly the per centum of collections and 
the per centum of claims proved would be such as to pay complain- 
ants nearl}' or quite ail of their demands, so that the calculation 
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presented by the défendants' counsel is merely theoretical. We think,. 
prima facie, tliat the amount in controversy very much exceeds $2,- 
000, besides interest and costs, and possibly it may be correct to say 
that the whole trust fund is in controversy. See McDaniel v. Traylor, 
196 U. S. 426-431, 25 Sup. Ct. 369, 49 L. Ed. 533, and cases cited. At 
ail events, upon the authority of Handley v. Stutz, 137 U. S. 366, 11 
Sup. Ct. 117, 34 L. Ed. 706, we hâve no doubt of the jurisdiction of 
the court, and so held upon the hearing of the motion for the appoint- 
ment of a receiver. Besides, the complainants, under cases like Byers 
V. McAuley, 149 U. S. 620, 13 Sup. Ct. 906, 37 L. Ed. 867, and Yonley 
v. Lavender, 21 Wall. 276, 32 L. Ed. 536, hâve the right to hâve their 
claims established. 

The complainants joined as défendants numerous holders of the 
capital stock of the defunct bank, and sought to make the trust fund 
available by having it realized and collected in this action. The de- 
murrers to the bill hâve also raised the question of whether the claims 
against the stockholders individually can be adjudicated and enforced' 
in this suit, or whether proper practice requires that each stockholder 
shall be sued by the court's receiver in a separate action. It seems to 
the court that either course is open in a suit to gather in the trust 
funds, although, if any issues of fact are raised by any de^endant's 
pleading, such défendant might, if he so desired, hâve the right to a 
jury to try those issues. So that, while we think the demurrers should 
ail be overruled, we do not mean to say that upon proper application 
the court would not direct the liability of stockholders to be deter- 
mined and enforced by actions at law to be brought by its receiver. 
We do not pass upon that phase of the case now, because it bas not 
been presented. What we hold is that the "double liability" consti- 
tutes a trust fund for creditors which it is compétent for this court to 
administer in a suit in equity, and that, in order to do this effectually, 
the fund would hâve to be brought into court. We further think 
that in its discrétion the court piight pursue either the course of 
enforcing the liability in this suit, or, by directions to its receiver, 
cause him to sue each or any of the stockholders in separate actions 
in any court having jurisdiction of such actions. We think this in- 
dicates the proper practice, and that it is supported by the authorities. 
Terry v. Little, 101 U. S. 216, 25 L,. Ed. 864; Pollard v. Bailey, 20 
Wall. 620, 22 h. Ed. 376 ; Hatch v. Dana, 101 U. S. 205, 25 L. Ed. 
885; Stutz V. Handley (C. C.) 41 Fed. 531. 

Stated generally, thèse are the views we entertain, but we hâve 
never shut our eyes to the fact, shown by the bill, that certain pro- 
ceedings are pending in the state court which were begun before the 
commencement of this action, but the précise scope of which bas nev- 
er been made to appear. Whether those proceedings were adjusted 
or designed to subject and administer for the benefit of ail creditors 
the trust fund created by the Kentucky statutes, as distinguished from 
the bank's own assets, we do not know from anything that appears 
in the record. If, however, that be the scope of the suit in the state 
court, independently of the statutory suit presently to be referred to, 
we should probably be compelled to yield to it as having first ac- 
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quired jurisdiction of the subject-matter. Otherwise a différent re- 
suit might follow. At ail events, the stockholders should not be twice 
vexed, once in the state court and once in this, upon the same sub- 
ject-matter. Were we to speculate, we might suppose that the suit 
in the state court was brought under section 616 of the Kentucky 
Statutes for 1903 alone. That section is in this language: 

"Tbe Secretary of State, upon becoming satisficd that any bank or corpora- 
tion bas become insolvent, or that its capital has become, and is permitted vo 
remain, impaired, or that it has violated any of the provisions of the law un- 
der which it was organized, may, with the approval of the Attorney General, 
apply to the Circuit Court, or judge ttiereof in vacation, of the county in 
which the bank or corporation is located, for the appointment of a receiver, 
who, under the direction of the court or judge, shall take possession of books, 
papers, and assets of every description, and ail business of the bank or cor- 
poration, and collect ail collectible debts and demands, and sell or compound, 
under the order of the court, ail bad debts, and sell ail the real and personal 
property of the bank or coriwration, on such terms as the court may direct. 
The receiver shall be résident of the county in which the action is pending, 
and give bond, with good surety, to be approved by the court, and settle his 
accounts under the gênerai laws." 

It will be observed that this section authorizes the appointment of a 
receiver by the state court whose duty it shall be to — 

"take possession of boolîs, papers and assets of every description, and ail busi- 
ness of the bank or corporation, and collect ail collectible debts and demands, 
and sell or compound, under the order of the court, ail bad debts, and sell ail 
the real and personal property of the bank or corporation, on such terms as 
the court may direct." 

Prima facie this refers to the property and assets of the corpora- 
tion, as such, and we think that under the language of section 547, 
supra, the double-liability obligation ought not in any wise to be re- 
garded as the property of the corporation or as any part of its assets. 
Section 547, which créâtes the liability, in express terms gives the 
benefit of it not to the corporation (which indeed has been paid in fui) 
for ail the stock it had issued), but in express terms makes the stock- 
holders liable to the "creditors," but not to any other person. We 
cannot fînd that the Kentucky Court of Appeals has ever definitely 
construed thèse two sections in connection, though in Covington Stone, 
etc., Co. V. Rosedale, etc., Co., 76 S. W. 506, 25 Ky. Law Rep. 964, 
it gave some indication of its views thereon. We are, therefore, with- 
out guidance from that tribunal except to the extent just mentioned, 
and must décide for ourselves. What we hâve said will, for présent 
purposes, sufficiently indicate our views, which seem to accord with 
those of the Court of Appeals. 

Orders will be entered overruling each and ail demurrers and pleas 
filed by the complainants to the bill of complaint. 
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In re CULWELL. 

(District Court, D. Montana. December 11, 1008.) 

No. 473. 

1. Banketjptct (§ 400*)— Exemptions— HoMESTEAD. 

Bankr. Act July 1, 1S98, e. 541, § 70a, 30 Stat. 505 (U. S. Comp. St. 1901, 
p. 3451), vests in the trustée the tltle of tlie baulcrupt's property as of tlie 
date he was ad.iudged a banlirupt, except as to exempt property, and section 
6a (30 Stat. 548 [U. S. Comp. St. 1901, p. 3424]) déclares that the act shall 
not affect the allowànce to bankrupts of exemptions prescribed by state 
laws In force when the pétition In bankruptcy is filed. Ilelâ that, vvhert' 
a bankrupt lu hls schedules claimed certain real estate exempt as a 
homestead, hls exemption therein, in the absence of fraud, was not de- 
feated because he had not deslgnated the same accordlng to the laws 
of the State, provlded he proceeded to do so withln a reasonable time 
thereafter. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. % 400.*] 

2. Bankruptcy (§ 400*)r-ExEMPTioNS— Time— Manneb. 

Courts of bankruptcy are not controUed as to the tlme or manuer In 
which daims for exemptions are preferred. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 671 ; Dec 
Dig. § 400.*] 

3. Bankkuptoy (§ 147*) — Exempt Peopebtt— Administration. 

The authorlty of the bankruptcy court to control the property In or- 
der to set It aside if exempt, and to exclude it from the assets of the 
bankrupt's estate, does not extend authorlty to the trustée to adminlster 
exempt property as though It constltuted assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 65S; Dec 
Dig. § 147.*] 

R. O. Lunke, J. B. Clayberg, and Edward Horsky, for bankrupt. 

HUNT, District Judge. This matter is presented for review of an 
order made by the référée in bankruptcy at Helena. By stipulation, 
it was agreed between the attorneys for the bankrupt and the trustée 
in bankruptcy that A. J. Culwell, the bankrupt, filed his pétition in 
bankruptcy on October 28, 1907; that upon October 29, 1907, he was 
duly adjudged a bankrupt; and that, in the schedule of his estate at- 
tached to his pétition, certain lots, hereinafter described, were enu- 
merated and claimed by the bankrupt as exempt. It was further stip- 
ulated that neither the bankrupt nor his wife had filed a déclaration 
claiming said property as a homestead at the time of filing said péti- 
tion, or prior thereto, or at the time the order of adjudication was en- 
tered herein, but that said A. J. Culwell did duly file a déclaration of 
homestead on December 7, 1907, and prior to any further steps in 
the bankruptcy proceedings than the adjudication. Upon that state- 
ment of facts, the référée held that the property was not exempt, and 
should not be set aside. The question, therefore, is whether or not lots 
7 and 8 in block 14 of the original plat of Culbertson, Mont., as 
described in the schedule, should be set aside for him as exempt 
property. 

•For other cases see same toplc & § number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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My opinion is that the court should allow the bankrupt's daim of 
exemption, and that the trustée should release any control he may 
be assuming. The basis for this view rests upon construction of the 
provisions of section 70a of the bankrupt act of July 1, 1898, c. 541, 
30 Stat. 565 (U. S. Comp. St. 1901, p. 3451), which vests in the trus- 
tée in bankruptcy the title of the bankrupt as of the date he vvas ad- 
judged a bankrupt, "except in so far as it is to property which is 
exempt," etc., and aiso of section (ia, which, in so far as pertinent 
hère, provides that the bankrupt act shall not afïect the allov/ance to 
bankrupts of the exemptions which are prescribed by the laws of the 
State in force when the pétition in bankruptcy is filed. I do not con- 
strue the bankrupt act as meaning that upon the trustee's quahfying, 
the bankrupt is deprived of ail right to perfect bis homestead exemp- 
tion, provided in his schedules he claims a designated pièce of realty 
as a homestead and as exempt, and provided he proceeds, under the 
State statutes, without delay, and provided always there is no fraud 
involved in tbe matter of the claim. The bankrupt act, in its further 
provision concerning "the allowance" to bankrupts of exemptions, as 
provided for under the state law, necessariîy contemplâtes détermina- 
tion by the bankruptcy court of "claims" for exemptions by the bank- 
rupt in his schedules, and after détermination, setting apart or refusai 
to set apart. Section 7, cl. 8, Bankrupt Act; In re Le Vay (D. C.) 
125 Fed. 990. 

Yet the act does not make it a précèdent to having a homestead al- 
lowed to the bankrupt claiming the same in the bankruptcy court, that 
the homestead shall bave been designated pursuant to the state statute, 
prior to the date of adjudication in bankruptcy. In re Friedrich, 100 
Fed. 284, 40 C. C. A. 378. If the bankrupt bas expeditiously and in 
good faith made his déclaration, following the claim in the schedule, 
the property is exempt and cannot be retained for administration. In 
re Fisher (D. C.) 142 Fed. 205 ; In re Brumbaugh (D. C.) 128 Fed. 
977. It bas been well said: 

"Courts of bankruptcy are not controlled as to the tinie or inanner in 
which claims for exemptions may be preferred in banliruptcy." In re Kane, 
127 Fed. 552, 62 0. O. A. 616. 

The authority to control property in order to set it aside, if exempt, 
and to exclude it from the assets of the bankrupt estate, which are to 
be administered upon, does not in any way extend authority to the 
trustée to administer upon exempt property as though it were an as- 
set of the estate. Lockwood v. Exchange Bank, 190 U. S. 294, 23 
Sup. Ct. 751, 47 L. Ed. 1061. The spirit of the bankrupt law in the 
matter of exemptions is one of liberality, and, under facts as present- 
ed herein, the bankruptcy court will allow the homestead exemption 
recognized by the state. 

The question certified is answered in the affirmative, and the ref- 
eree's order is reversed. 
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Ex parte CRAWFORD. 
(District Court, S. D. New ïork. October 13, 1908.) 

ALIENS (§ 18*)— D'EtORTATION. 

An alien acquires no rights by a domicile in thls country whlch wlll re- 
Jieve lier of the eftects of a décision of the Department of Commerce and 
Labor orderlng ber déportation. 

[Ed. Note. — For other cases, see Allons, Cent. Dlg. §§ 70, 71 ; Dec. Dig. 
I 18.*J 

<Syllabus by tbe Court.) 

Franklin Grier, for relater. 

Henry L,. Stimson, U. S. Atty., and Francis W. Bird and James J. 
Hogan, Asst. U. S. Attys. 

ADAMS, District Judge. The question now presented upon this 
writ of habeas corpus is whether the action of the Secretary of Com- 
merce and Labor in ordering a déportation of the relator should be 
sustained. The return shows that she was arrested by warrant of the 
department, dated September 3, 1908, and a hearing was had before 
the Board of Spécial Inquiry to détermine whether or not the relator 
was iawfully within the United States. At this hearing, after an ex- 
amination of the relator, the board decided that she was in the United 
States in violation of law. Thereafter, a rehearing was granted to the 
relator, during which she and four witnesses produced on her behalf , 
were examined and the board again found the same. Upon said find- 
ing the Secretary of Commerce and Labor issued a warrant, dated Sep- 
tember 31, 1908, for her déportation. Pending exécution of the war- 
rant, she remained in the custody of the Commissioner of Immigration. 
This writ of habeas corpus, with certiorari, was thereupon obtained 
from this court upon a pétition allegihg that the relator was imprison- 
ed and restrained in her liberty on Ellis Island, or on board of some 
vessel about to sail for Europe, upon the cause or pretence that she is 
in the United States in violation of law. Upon the return of the writ, 
the Commissioner of Immigration alleged the hereinbefore stated facts 
and annexed to his return a copy of the minutes of the proceedings be- 
fore the Board of Spécial Inquiry. This copy tended to show that the 
relator had committed acts which would form a basis for a finding that 
she had violated the provisions of the Act. The Board of Spécial In- 
quiry so found, after a full hearing was given to the relator, with an 
opportunity to présent the testimony of witnesses and be represented 
by counsel. The finding was subsequently confirmed by the Secretary 
of Commerce and Labor and the warrant was thereupon issued. 

The testimony taken before the Board of Spécial Inquiry, while tend- 
ing to show that the relator for some months after her arrivai conduct- 
ed herself badly, also showed that later she worked at her occupation 
of sewing and apparently lived reputably, making some respectable 
friends, who were willing to come to her aid in thèse proceedings and 

•For other oases see same topic & § numeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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help her to live honorably, by the exercise of her abilities as seamstress, 
and support her child at an educational institution. 

Reliance is placed by her counsel upon the provision of the law con- 
tained in section 29 of the Act of Februarv 20, 1907 (34 Stat. 907, c. 
1134 _[U. S. Comp. St. Supp. 1907, p. 407]), which provides that the 
circuit and district courts of the United States are invested with full 
and concurrent jurisdiction of ail cases arising under the Act. If it 
were net for previous décisions upon the matter, I should think that 
thereunder the power remained with the court to afïord the relator the 
relief she seelcs, but it appears that the previous Act of March 3, 1903 
(32 Stat. 1220, c. 1012, § 29), contained the same provision, and that 
Act has been held in tlie case of immigrants to give the Secretary of 
Commerce and Labor the final authority in the matter. Nothing fa- 
vorable to the relator can be gleaned from the section in question, and 
if this were the case of an alien immigrant, the ruling of the depart- 
ment would be final. In re Kleibs (C. C.) 128 Fed. 666; U. S. ex rel. 
Funaro v. Watchorn (C. C.) 164 Fed. 152. 

It is contended, hovvever, that the matter was not properly before 
the department officiais because it was not a case of an alien immigrant 
but of an alien domiciled hère, who left the country temporarily with- 
out losing her domicile but intending to return. It is claimed to be 
similar to Rodgers v. United States, 152 Fed, 346, 81 C. C. A. 454, 
where it was held by the Circuit Court of Appeals for the Third Cir- 
cuit, as stated in the headnote : 

"An alien, who has aequirecT a domicile in the United States, cannot there- 
after, and while still retaining such domicile, legally be treated as an immi- 
grant on his return to this country after a temporary absence for a spécifie 
purpose not involving change of domicile." 

But the case just cited was before Judge Ward when he decided U. 
S. ex rel. Funaro, supra, and he there held that the relator's domicile 
conferred no rights upon him and that he should be deported. That 
case seems to cover this and it should be followed. 

The writ is dismissed and the petitioner remanded, but in order that 
there may be an opportunity for appeal, following the décision in the 
Funaro Case, let the U. S. Attorney give five days' notice of the entry 
of an order hereafter. 



MERCANTILE NAT. BANK OF CITY OF NEW YOItK v. BAIÎRON. 

(Circuit Court, S. D. New York. Decembor 11, 1908.) 

Removal dp Causes (§ 114*) — Foreign AiT-icrorEKT Suit— Jurisdiction Ac- 

QUIRED BY FEDERAL OOUKT — SERVICE BY PUBLICATION. 

Where, in a suit by attacliment in a state court of New York, aftor 
the levy of the attacliment on property within the state, an order was 
made for service by pubycation on défendant as a nonresident of tlio 
state, in strict accordance with the reriiiireinents of the state statute, such 
service is sufficient to give a fédéral court, to which the cause is removed, 
jurisdiction to reuder judgment euforceable agaiust the attached property, 

*For other cases see same topie & § humbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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although no proof was reqiiired by the state statute, or macTe, that de- 
frtidant owns property in the state. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. I>ig. S 242 ; 
Dec. Dlg. § 114.*] 

On Motion to Set Aside Order for Service by Publication. 
Sullivan & Cromwell, for plaintiff. 
Leventritt, Cook & Nathan, for défendant. 

WARD, Circuit Judge. July 10, 1908, the plaintiff, a corporation 
of the State of New York, began this action in the Suprême Court of 
the state against the défendant, a citizen of the state of Massachusetts, 
by fîling a complaint, with an undertaking in the sum of $2,500, upon 
which a warrant of attachment was issued to :he sheriff against the 
defendant's property. July llth the sheriiï levied the attachment on 
property in the hands of the plaintiff. July 31st, upon sheriff's return 
that the défendant could not be found and upon proof of nonresidence, 
an order was made directing service of the summons by publication. 
September 33d the défendant appeared specially, removed the case 
into this court, and now moves to set aside the order of publication on 
the ground that it was granted because of'the nonresidence of the 
défendant ; the moving papers not showing that he had any property in 
the state. The proceedings conformed to the practice in the state 
courts. Section 439 of the Code of Civil Procédure does not require 
proof that the défendant has property within the state. Before the 
order of publication was made property of the défendant had been at- 
tached, and any judgment recovered could only be enforced against 
the property levied on. Section 707, Code Civ. Proc. The action 
cornes into this court in the condition it was in when removed from the 
state court. Act March 3, 1875, c. 137, § 4, 18 Stat. 471 (U. S. Comp. 
St. 1901, p. 511). Service of summons by publication wiU be suffi- 
cient to sustain a judgment in this court against the défendant, restrict- 
ed to the property that has been attached. Clark v. Wells, 203 U. S. 
164, 27 Sup. et. 43, 51 L- Ed. 138. 

Motion denied. 

*For other cases see same topic & § ntimbee In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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NEW YORK CENT. & H. E. R. CO. V. TJNITED STATBa 

(Circuit Court of Appeals, Krst Circuit December 4, 1908.) 

No. 774. 

1. Oaekiebs (5 37*)— Interstate Cabeiees of Live Stock— Statutobt Rnar- 

tATioNs— Action' fob Pknalties, 

A déclaration, In an action by the United States to recover the penal- 
ty for violation of the 28-hour law (Aet June 29, 1906, c. 3594, 34 Stat. 
607 [U. S. Comp. St. Supp. 1907, p. 918]) by permitting cattle to remain 
In a car for a period longer than 28 hours wlthout unloading for rest, 
water, and feeding, whieh descrlbes the défendant railroad eompany as 
"lessfie" of the road and otherwise follows the language of the statute, Is 
sufficient after verdict, although It does not expressly allège that défend- 
ant was at the tlme operating the road. 

[Ed. Note.— For other cases, eee Carriers, Dec. Dig. J 37.*] 

2. Caeriebs (§ 37*) — Interstate Caekiers of Live Stock— Statutoet Regit- 

i,ATiONS— Action for Penalties. 

Technical objections to the déclaration, In an action by the United 
States iigainst a railroad eompany to recover the penalty for violation of 
the 28-hour law (Act June 29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. St 
Supp. 1907, p. 918]), considered, and hcld wlthout merlt after verdict. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 37.*] 

3. Caeeieks (§ 37*) — Interstate Carriers of Live Stock— Statdtoet Régu- 

lations—Action FOE Penalties. 

So far as relates to the rules of pleading and proof, an action by the 
United States to recover the penalty for violation of the 28-hour law (Act 
June 29, 1906, c. 3S94, 34 Stat. 607 [U. S. Comp. St. Supp. 1907, p. 918]) Is 
a civil and not a crlminal action. 

[Ed. Note. — Por other cases, see Carriers, Dec. Dlg. § 37.*] 

4. Carriers (§ 37*)— Interstate Cabeiees of Live Stock— Statutoet Reou- 

lATioNs— Action for Penalties — Pleading. 

In an action by the United States against a railroad eompany to re- 
cover the penalty for violation of the 28-hour law (Act .Tune 29, 1900, e. 
3594, 34 Stat. 607 [U. S. Comp. St. Supp. 1907, p. 918]), whleh requlres a 
carrier to unload cattle for rest, water, and feeding wlthin each consécu- 
tive 28 hours, "unless prevented by storra or by other accidentai or un- 
avoidable causes, which eannot be anticipated or avolded by the exercise 
of due diligence and foresight," the plaintifC is not required to allège or 
prove the nonexistence of accidentai or unavoidable causes which mlght 
hâve prevented a compliance with such requirement ; but such causes are 
matters of défense. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 37.*] 

5. Cabeiees (§ 37*)— Interstate Carbiees of Live Stock — Statutobt Requ- 

lATioN s— Violation . 

In the provision of the 28-hour law (Act June 29, 1900, c. 3594, 34 Stat. 
607 [U. Sv Comp. St. Supp. 1907, p. 918]) subjectlng raiiroads to a penalty 
for knowingly and wlllfully faillng to obey such act, the words "knowing- 
ly and wlllfully" do not requlre an evll intent, but only that défendant 
Btiould hâve falled to obey the statute purposely and with knowledge of 
the facts. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. S 37.*] 

6. Penalties (§ 33*) — Bueden of Peooif— Pénal Action. 

The rules as to the burden of proof with référence to allégations setting 
np the négative in pénal suits, so far as applicable to this case, explalned 
and applied. 

[Ed. Note. — For other cases, see Penalties, C!ent. Dig. § 32 ; Dec. Dig. § 33.*] 

*For other cases see same topic & { numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
165 F.— 53 
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T. Evidence (§ 154*)— Documents— Admissibility—Manner of Procueement. 

As a generalrule papers whicH are in fact in court may be used in évi- 
dence, even though tlie party offering tliem procured tliem illegally , so that 
papers produced by counsel for one party pursuant tô an irregular order of 
tlie court, made at the Instance of tlie adverse party, may be introduced in 
évidence by the latter. 

[Ed. Noté. — For otlaer cases, see Evidence, Cent. Dig. § 443; Dec. Dlg. 
§ 154.*] 

8. Carriers (§ 37*)— Interstate Carriers or Live Stock— Stattjtoey Régula- 
tions— Penalty iroB Violation. 

Where a railroad train càrried a number of différent consignments of 
live stoclj, and the Company failed to unload any of tliem for rest, water, 
and feeding, as required by tbe 28-hour law (Act June 20, 1906, c. 3594, 
S4 Stat. 607 [U. S. Comp. St. Supp. 1007, p. 918]), it became subject to a 
penalty thereunder for each consignment. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 927; Dec. Dig. 
§ 37.*] 

In Error to the District Court of the United States for the District 
of Massachusetts. 

George L. Mayberry (George P. Furber, on the brief), for plaintiff 
in error. 

Asa P. French, U. S. Atty., and William H. Garland, Asst. U. S. 
Atty. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges 

PUTNAM, Circuit Judge. This was an action of contract com- 
menced in the district of Massachusetts, and, therefore, governed by 
the Massachusetts practice, which makes it équivalent to an action 
of debt for a statutory penalty. The verdict was for the United States, 
whereupon the respondent took out this writ of error. The suit was 
based on Act June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. 
Supp. 1907, p. 918), of which the essential sections are the first, sec- 
ond, and third, as foUows : 

"Section 1. That no railroad, express company, car Company, common car- 
rier other than by water, or the receiver, trustée, or lessee of any of them, 
whose road forms any part of a Une of road over which cattle, sheep, swine, 
or other animais shall be conveyed from one state or terrltory or the District 
of Columbia, into or through another state or territory or tbe District of 
Columbia, or the owners or masters of steam, sailing or other vessels carry- 
ing or transporting cattle, sheep, swine, or other animais from one state or 
terrltory or tbe District of Columbia into or through another state or terri- 
tory or the District of Columbia, shall conflue the same in cars, boats, or 
vessels of any description for a period longer than twenty-eight consécutive 
hours without unloadlng the same in a humane manner, into properly equip- 
ped pens for rest, water, and feeding, for a period of at least five consécutive 
hours, unless prevented by storm or by other accidentai or unavoidable caus- 
es which cannot be auticipated or avoided by the exercise of due diligence 
and foresight; Provided, that upon the written request of the owner or 
person in custody of that particular shipment, which written request shall 
be separate and apart from any printed bill of lading, or other railroad 
form, the time of confinement may be extended to thirty-six hours. In esti- 
matlng such confinement, the time consumed in loading and unloadlng shall 
not be considered, but the time during which the animais hâve been con- 
flned without such rest or food or water on Connecting roads shall be in- 
cluded, it being the intent of this act to prohibit their continuous confinement 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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beyond fîie period of twenty-eight hours, except upon the contingencies here- 
inbefore stated: Provided, that it shall not he required that sheep be un- 
loaded in the nighttime, but when the time expires In the nighttime in case 
of slieep the same niay continue in transit to a suitable place for unloadlng, 
subject to the aforesaid limitation of thirty-six hours. 

"Sec. 2. That animais so unloaded shall be properly fed and watered dur- 
ing such rest either by the owner or person haviug the custody thereof, or 
in case of his default In so doing, then by the railroad, express Company, 
car Company, common carrier other than by water, or the receiver, trustée, 
or lessee of any of them, or by the owners or masters of boats or vessels 
transporting the same, at the reasonable expense of the owner or person in 
custody thereof, and such railroad, express company, car conipany, common 
carrier other than by water, receiver, trustée, or lessee of any of them, owners 
or masters, shall in such case hâve a lien upon such animais for food, care, 
and custody furnished, colloctible at their destination in the same uianner 
as the transportation charges are collected, and shall not be liable for any 
détention of such animais, when such détention is of reasonable duration, to 
enable compliance with section one of this act ; but nothing In this section 
shall be construed to prevent the owner or shipper of animais from furuish- 
ing food therefor, if he so desires. 

"Sec. S. Tbat any railroad, express company, car company, common car- 
rier other than by water, or the receiver, trustée, or lessee of any of them, 
or the master or owner of any steam, sailing, or other vessel who knowing- 
ly and willfully fails to comply with the provisions of the two preceding 
sections shall for every such failure be liable for and forfeit and pay a 
penalty of not less than one hundred nor more than five hundred dollars: 
Provided, that when animais are carried in cars, boats, or other vessels in 
which they can and do hâve proper food, water, space, and opportunity to 
rest, the provisions in regard to their being unloaded shall not apply." 

There are several counts in the déclaration, of which we need quote 
only one, as follows : 

"And the plaintiffi says that the défendant Is a railway corporation duly 
established and existing under the lavvs of the state of New York, and at 
the times hereinafter mentioned was the lessee of the Boston & Albany Kall- 
road Company, a railway corporation and common carrier engaged in the 
transportation of cattle from one state to another in the United States: 
that is to say, from Albany, in the state of New York, to Boston, in the com- 
monwealth of Massachusetts. 

"And the plaintiff says that the défendant on the twenty-seventh day of 
January, A. D. 1907, at Albany, in the state of New York, did load upon 
one of its cars, known as 'N. Y. C. Car, No. 23316,' certain cattle, to wit, 
twenty-two cows and forty-nine ealves, conslgned by George N. Smith, of said 
Albany, to the order of the said Smith, at said Boston ; that said car was 
fully loaded with said cattle at three o'clock in the afternoon of said day, 
and said car containing said cattle was conveyed by the défendant from 
said Albany over the line of said Boston & Albany Bailroad Company to 
said Boston, where it arrived on the twenty-ninth day of said January at 
nine o'clock and thirty minutes in the forenoon; that during the period of 
time in which said cattle were in transit as aforesaid, and for a period of 
more than twenty-eight consécutive hours — that is to say, for a period of 
forty-two hours and thirty minutes — the défendant did knowingly and will- 
fully fail to unload said cattle from said car for rest, water, or feeding, and 
did knowingly and willfully fail and neglect to feed or water said cattle. 

"And the plaintiff says that the défendant was not prevented by storm, 
or by other accidentai or unavoidable cause which could not be anticipated 
or avoided by the exercise of due diligence or foresight, from unloadlng said 
cattle from said car, or from feeding or watering said cattle as required by 
law; that said car was not one in which said cattle had proper food, water, 
space, or opportunity to rest; and that no written request was then or there- 
tofore made by the owner, or any person in custody of said shipment of cat- 
tle, that the time of confinement of said cattle might be extended from 
twenty-eight hours to thirty-six hours. 
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"Wherefore, and by reason of the premises, the plaintitt says that the dé- 
fendant became liable to pay to the plalntifC the pénal sum of five hundred 
dollars, in aecordance with the provisions of the statutes of the United States 
in such cases made and provided, and plaintilï prays judgment for said sum 
and for its costs." 

Several questions of pleading were raised by the défendant below, 
now the plaintiff in error. The first attempt to raise them was by a 
motion to dismiss. This was overruled ; and, as it was an inartificial 
metliod of pleading, the court might in its discrétion strike it eut or 
overrule it, so that its action laid no basis for a writ of error. Even 
under the Massachusetts practice act» the demurrer is retained, with 
the réquisition that the causes of the demurrer be specifically as- 
signed, and that no mère defects of form may be so assigned. Rev. 
Laws, c. 173, §§ 13, 14. 

Subséquent to the verdict a motion in arrest of judgment was filed, 
specifying ail the topics which we will consider, and perhaps some 
others. As we understand, this is not known in the Massachusetts 
practice in civil cases; but this is not of any conséquence, because, 
whatever might, under the common-law practice, be thus assigned, 
would be good on a writ of error. It must be remembered, however, 
that a verdict cures many defects at common law and under the stat- 
utes of jeofails. Independently of what is found at common law and 
under the statutes of jeofails, section 954 of the Revised Statutes of the 
United States (U. S. Comp. St. 1901, p. 696) provides: 

"No sumnions, writ, déclaration, return, process, judgment, or other pro- 
ceedings in civil causes, in any court ot the United States, shall be abated, 
arrested, quashed, or reversed for any defect or want of form ; but such 
court shall proceed and give judgment according as the right of the cause and 
matter in law shall appear to it, without regarding any such defect, or want 
of form, except those which, in cases of demurrer, tlie party demurring spe- 
cialiy sets down, together with his demurrer, as tlie cause thereof." 

Consequently, as there was no demurrer, no mère matter of form 
can be taken advantage of at the présent stage of the litigation. 

The statute on which the suit was based is quite inartificially drawn. 
In the first section it enumerates the "lessee." The natural and just 
presumption would be that the statute is aimed at the corporation 
actively operating the road over which the transportation occurs, 
whether it is the lessee or not; but it is plain that it assumes that 
the lessee would necessarily be such active operator. The first objec- 
tion to the déclaration rests on the fact that it does not discriminate 
clearly in référence to this particular; but it follows the language 
of the statute, and certainly, after verdict, must be held to be sufficient. 

Tlien, again, the statute uses the words "confine the same," which 
are not precisely found in this déclaration. Nevertheless thèse words 
do not relate to the real pith of the offense, which is found in what 
follows, namely: "Without unloading the same in a humane manner, 
and into properly equipped pens for rest, water, and feeding." Force 
is not to be attached to thèse words to such an extent as to hold that 
they mean anything more than ordinary transportation of cattle in 
the ordinary railroad cars used for that purpose. While the déclara- 
tion omits the word "confine," it expressly states that the cattle were 
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loaded in such cars, and that they were "fully loaded with such cat- 
tle," and were "conveyed by the défendant" from Albany to Boston 
"over the line of" the corporation described as the lassée. As it was 
not required that the pleader should anticipate the proviso in the third 
section of the act, this clearly describes ail the confinement to which 
the statute relates; and, as this substitution for a particular word nam- 
ed in the statute of other words having the same effect is not a law- 
ful ground of objection, especially after verdict, the requirements of 
the law in this particular are fully complied with. 

The défendant below also objects because the déclaration allèges 
that it failed to unload the cattle "for rest, water, or feeding," and it 
claims that, if the cattle were unloaded for any purpose, that would 
be sufïîcient; but the statute in this particular is express, and the al- 
légations of the déclaration conform strictly to it. Some comment is 
also made upon the expression in the first count, as f ollows : "Did 
knowingly and willfully fail and neglect to feed or water said cattle." 
It is said that this is an offense only under the second section of the 
statute, which is true. It is also true that there is not sufficient in 
thèse words to properly describe an ofïense under that section. As thé 
count properly declared an offense under the first section, they might 
hâve been stricken out as surplusage; but, as no motion therefor was 
made, they became immaterial matter. 

The resuit is that, so far as any questions of pleading are urged 
on us, they need not be considered further than they hâve been. 

The statute enumerates some matters which might excuse the de- 
fendant if they had been proven. A portion of them — that is, so much 
as relates to storms and other accidentai or unavoidable causes — are 
incorporated into the first sentence of the first section, and are there- 
fore necessary to be alleged. Others are incorporated into a proviso 
which forms a clearly separate topic, as much as though they appear- 
ed in a distinct section. Therefore it was not necessary for the 
United States to négative them. Ail thèse propositions are covered 
by Chitty on Pleading, *246, *347. The plaintiffs offered évidence 
from the records of the Weather Bureau that there was no storm. 
They offered no proof, however, bearing on the "other accidentai or 
avoidable causes" named in the statute. 

Pénal actions are for some purposes criminal in their nature, so 
that they are subject to certain provisions of the Constitution of the 
United States with référence to constitutional guaranties ; yet, so far 
as the ordinary rules of pleading and proof are concerned, a suit 
like this is to be regarded as merely a civil proceeding. This was un- 
derstood to be the law even before the ruling of Lord Kenyon in Wil- 
son v. Rastall (1792) 4 D. & E. 753, 758. This was in a qui tam suit. 
There had been a verdict for the défendant. Thereupon the plaintiff 
moved for a new trial. Of course, if the case was a criminal one 
strictly, there could be no new trial, under the English practice or 
under the Constitution of the United States. Lord Kenyon said : 

"Ail cases of indictments I lay out of the case, because they are criminal 
cases, and are exceptions to the gênerai rule ; but I consider this as a civil 
action." 
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The ruie of this case is stated in Dane's Abridgement, vol. 5, p. 243, 
which is sufficient authority for the law in the United States at the 
beginning of the last century. The same rule was stated in Water- 
town V. Draper, 4 Pick. (Mass.) 165. The origin of this ruhng 
will be found in the earlier case of Atcheson v. Everitt, Cowper, 382, 
387, decided in 1776. There the question came directly in issue. At 
page 383, Lord Mansfield thought that, under the law as it then stood, 
where an action and an indictment both lie for the same act, "a Quaker 
is an admissible witness in the action, although not on the indictment." 
The then statute, as he said, made "an exception to their being ad- 
mitted as witnesses in criminal causes." He said that till that time it 
had not been decided whether they were admissible in actions for 
penalties; that is to say, whether actions for penalties were "crim- 
inal causes" or not. He observed: 

"There being no case In point, it is a material circumstance tliat actions 
for penalties are to a variety of purposes considered as civil suits. They 
may be amended at conimon law. To be sure, the action tn this case is not 
only given to recover a penalty ; but it is attended li);ewise wlth disabilitles. 
Therefore it partakes much of the nature of a criminal cause. Moreover, 
the offense itself is not merely malum prohibitum by statute, but it was in- 
dictable at common law." 

Then, referring to the question of admissibility of the oaths of 
Quakers, he concluded : 

"But how the law is in respect to this particular case I am at présent not 
at ail decided In my opinion. 

The point came up again on reargument, as appears by Lord Mans- 
field's opinion, commencing on page 388. On page 391 he concluded 
that the proceeding was not a criminal one, but "as much a civil 
action as an action for money had and received." 

This case was on a motion for new trial in the King's Bench, and, 
as is plain, it was very carefully considered, and the judgment was 
concurred in by ail the judges. Therefore, in view of Atcheson v. 
Everitt and the other authorities cited, we must agrée that, both in the 
United States, subject to the limitations we hâve stated, and in Eng- 
land, the présent proceeding is held to be "as much a civil action as 
an action for money had and received," using the language of Lord 
Mansfield. While, as we hâve said, certain guaranties of the Consti- 
tution apply, none of them touch any of the questions involved which 
are raised by the plaintiff in error ; and the rules of pleading and pro- 
cédure and évidence for this suit are those which apply to an ordinary 
civil action for debt between private parties. 

In order that we may not be misunderstood, we reiterate that cer- 
tain limitations arise from the application of constitutional guaranties 
and other peculiarities. We do not présume that in ail particulars 
article 3 of the Constitution, or the amendments (article 5 and article 
6), are to be disregarded, even with référence to actions of debt. This 
is illustrated by Lees v. United States, 150 U. S. 476, 480, 14 Sup. 
Ct. 163, 37 L. Ed. 1150. We do not présume that Congress, even by 
providing a civil action, could avoid a grand jury for infamous of- 
fenses, or could violate the guaranty against self-impeachment. So, 
also, civil suits for penalties must be prosecuted in the court of sov- 
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ereignty imposing the penalty, as decided in Wisconsin v. Pélican Insur- 
ance Company, 127 U. S- 265, 8 Sup. Ct. 1370, 33 L. Ed. 239, although 
held otherwise in Massachusetts; and, until procédure lias ripened, 
even qui tam actions are within the pardoning jurisdiction of the ex- 
ecutive. Huntington v. Attrill, 146 U. S. 657, 673, 13 Sup. Ct. 224, 
36 L. Ed. 1123. Notvvithstanding such exceptional distinctions and 
limitations, the conclusions of the Suprême Court, and its reasonings 
leading thereto, in United States v. Zucker, 161 U. S. 475, 480, 481, 
16 Sup. Ct. 641, 40 L. Ed. 777, where it was held that dépositions 
might be used in pénal suits, and in Callan v. Wilson, 127 U. S. 540, 8 
Sup. Ct. 1301, 32 L. Ed. 223, and Schick v. United States, 195 U. 
S. 65, 34 Sup. Ct. 836, 49 L. Ed. 99, permit the application hère of 
the gênerai rules of practice, procédure and évidence. 

Under thèse circumstances, it follows that the United States were 
bound to support their case before us by only a prépondérance of the 
évidence; but a question arises whether the burden primarily rested 
on them as to those portions of section 1 of the statute in question 
which précède the word "provided." They offered évidence about 
prévention by storm, sufficient according to the authorities to sustain 
themselves so far as that is concerned; and, perhaps, so far as that 
is concerned, they were bound to ofïer some évidence, because that 
was a matter of gênerai information as to which they could do this 
without difficulty. 

Regarding, however, the question of "other accidentai or unavoid- 
able causes," we are of the opinion that the burden rested primarily 
on the défendant. In his work on Criminal Evidence (9th Ed., § 319 
et seq.), Mr. Wharton admits that the weight of the authorities is in 
favor of the rule, not only in civil cases, but at least to a certain ex- 
tent in criminal cases, that a négative proposition, although required 
to be pleaded, must generally be first met by proof from the défend- 
ant. This is so stated in Greenleaf's Evidence, § 74. Of course, it 
is otherwise where the négative allégation is a fundamental part of 
the offense in a criminal case or of the claim in a civil suit. This 
is shown by Mr. Greenleaf in section 78, and is illustrated in suits 
for malicious prosecution, and in some cases of suits for statutory 
penalties, instances of which are given by Mr. Greenleaf. On this 
topic, however, we need not go farther than Colorado Coal Company 
v. United States, 123 U. S. 307, 318, 319, 8 Sup. Ct. 131, 31 L. Ed. 
182, which fuUy sustains our propositions. Of course the rule ab in- 
convenienti has application to a very considérable extent. Hère, as to 
the matter of "accidentai or unavoidable causes which cannot be an- 
ticipated or avoided by the exercise of due diligence and foresight," 
the rule of inconvenience applies in favor of the United States, be- 
cause such causes might easily hâve been shown by the défendant be- 
low, while the method in which transportation by railroad corpora- 
tions is done over long distances is such that it is quite impossible 
for those who do not accompany trains to prove what the particular 
circumstances are. 

What we hâve said, if we are correct, détermines also against the 
plaintiff in error its claim that the United States were bound to estab- 
lish their propositions beyond a reasonable doubt. The only thing 
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we have found that may be considérée! to question this are certain 
expressions In Chaffee & Company v. United States, 18 Wall. 516, 
544, 545, 546, 31 L. Ed. 908 ; but, wherever that opinion uses the ex- 
pression "reasonable doubt," it will appear on a careful examina- 
tion that it originated in the Circuit Court, and was never affirmed 
by the Suprême Court as suitable. Ail the Suprême Court decided 
was in référence to the obligation of the défendants in the litigation 
there to meet a prima facie case ; and the opinion therefore observed, 
very justly and wisely, that the rule of the Circuit Court justified the 
criticism "that it substa.ntially withdrew from the défendants their 
constitutional right of trial by jury, and converted what at law was 
intended for their protection^the right to refuse to testify — into the 
machinery for their sure destruction." It is true that hère the Su- 
prême Court, as it lias done everywhere, recognized the fact that the 
suit in that case, though civil in form, was so far criminal that the con- 
stitutional guaranty against self-crimination remained, as we have 
already pointed out is the fact. On the other hand, the rule of the 
prépondérance of the évidence in qui tam actions was applied in Rob- 
.erge v. Burnham, 124 Mass. 277, on careful considération. This was 
a qui tam action, and, under the décisions of the Suprême Court, is 
of some authority in the fédéral courts in the district of Massa- 
chusetts. 

We may also, in this connection, dispose of some suggestions made 
by the plaintifï in error, not thoroughly explained to us, to the efïect 
that on some parts of the case testimony was lacking. In view of 
the facts we have stated, no testimony required to make out the case 
on every point, even beyond a reasonable doubt, was lacking, unless 
it be as to the matter of storms, which is a négation; so that the 
United States, as we have said, offered ail the proofs required, either 
in criminal or civil proceedings, to make out a sufficient case until 
me« by some contradictory matter. 

The authorities relied on by the plaintiff in error to contravene 
any of our propositions with regard to either pleadings or the rules 
of évidence are to some extent not of stifficient weight to bind us, and 
to some extent do not apply to the conditions of this case, and for 
the rest they sustain what we have said. rather than contradict it. For 
example, Commonwealth v. Thurlow, 24 Pick. (Mass.) 374, 380, 381, 
in an opinion by Chief Justice Shaw, fully recognizes the distinction 
between the proof of affirmative allégations and the proof of négative 
allégations, and the force of the rule ab inconvenienti even as applied 
to criminal proceedings. 

As bearing, however, on our propositions as to the rules of pro- 
cédure which we have stated, the plaintiiï in error calls our atten- 
tion to the words "knowingly and willfully" in the third section of 
the act on which this proceeding is based. Thèse words do not ap- 
pear in the first section; but the third section imposes a penalty 
only where the corporation or person charged "knowingly and will- 
fully fails to comply with the provisions" of tlie tàrst section. "Know- 
ingly and willfully fails," which is about équivalent to "willfully 
neglects," is a combination not treated pf in the authorities, and means 
undoubtedly the same as "willfully omits" ; but, independently of 



NEW YOKK CENT. & H. K. K. CO. V. UNITED STATES. 841 

any verbal criticisms, we do not perceive the effect of the proposi- 
tions of the plaintiff in error in this connection. The word "will- 
fully" is sometimes used in statutes and indictments, and sometimes 
omitted from them, for very differing reasons. In order that there 
shall be a pnnishable evil intent, the criminal law ordinarily requires 
that there shall be a knowledge of the facts, and when with a knovvl- 
edge of the facts is combined an injurions resuit which the actor fore- 
saw, or might reasonably hâve foreseen, ail the law ordinarily implies 
by the words "willfully" is accomplished. Nevertheless, there are nu- 
merous phases of the law where a knowledge of ail the facts involved is 
not required, arising, for example, with référence to questions of adul- 
tery and incest, and under statutes in regard to sales of liquors to mi- 
nors, and the pure food laws, etc. Therefore sometimes, to guard 
against any possible inference of criminality in the absence of knowl- 
edge, the Word "willfully" is inserted in the statutes; and sometimes it 
is inserted for other reasons. In Potter v. United States, 155 U. S. 
438, 446, 15 Sup. Ct. 144, 39 L. Ed. 214, the Suprême Court seemed to 
be of the opinion, because the word "willfully" was inserted with 
référence to offenses denounced in the earlier portion of a certain 
section, and omitted with référence to offenses denounced in a later 
part, that it could not be regarded as mère surplu.sage, and that it 
implied, not only knowledge, "but a purpose to do wrong," thus giv- 
ing to it peculiar force. In connection with this décision the ex- 
pressions of the Suprême Court as to the word "willfully" must be 
regarded as somewhat confusing. However, in the later cases the 
court has held, in référence to this word "willfully," that a mère lack 
of knowledge of the law and intent not to violate the law were not 
.suffilcient to escape the statute denouncing the offense, if there was 
full knowledge of the facts. The case particularly relied on by the 
plaintiff in error (Yates v. Bank, 206 U. S. 158, 180, 27 Sup. Cf. 
638, 51 L. Ed. 100"2), summing up previous cases, merely distinguish- 
es between négligence and the violation of a statute knowingly. The 
latest pronouncement of the Suprême Court is found in Armour 
Packing Company v. United States, 209 U. S. 56, 85, 86, 28 Sup. 
Ct. 428, 52 L. Ed. 681, where it was entirely clear that the Armour 
Packing Company was proceeding, not only according to what it 
believed to be the law, but according to such a construction thereof 
that at least three justices sustained it. This involved a statute which 
contained the word "willfully," and yet it appears at page 86 of 209 
U. S., and page 437 of 28 Sup. Ct. (52 L. Ed. 681), that a knowl- 
edge of the facts was ail the évidence of guilty intent which the act 
required. The Circuit Court of Appeals for the Eighth Circuit, in 
Chicago Ry. Co. v. United States, 162 Fed. 835, has so thoroughly 
expounded the law and the décisions of the Suprême Court so far 
as this topic is concerned that we need not follow them further for 
the purpose of showing, as applied to a case of this character and 
to allégations such as we hâve hère, that the words "knowingly and 
willfully," on which the plaintiff in error relies, are of no consé- 
quence in this particular case. 
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However, independently of that fact, we are unable to find any- 
thing hère to benefit the plaintiff in error, because, if the words "know- 
ingly and willfully" require anylhing additional in order to make 
out the case of the United States, what is required would be addi- 
tional facts to be proved, leaving unchanged with référence to those 
additional facts the propositions we hâve already stated. 

The plaintifï in error relies on an occurrence at the trial as follows • 
William Waterman, called by the United States, testified that he 
was at the times in issue agent of the New York Central Railroad 
Company at Brighton, and that as such he received waybills of ~mer- 
chandise coming from New York, and that he had been summoned 
to produce certain waybills, but that he did not hâve them in his pos- 
session. The United States then put in évidence the subpœna, which 
was in sufRcient form. The witness then resumed his testimony, ad- 
mitting that he had been served with the subpœna, and that he had 
not produced the documents because they had been turned over by 
him to the persons connected with the légal department of the plain- 
tifï in error. The following occurred, as shown by the record: 

"Thereupon counsel for the défendant stated, in answer to an inqulry by 
the court, that he had in his possession iu court the papers referred to in the 
subpœna, but objected to being required to produce them upon the sole ground 
that thls was in tts nature a criminal proceeding and that the défendant could 
not lawfully be required to produce évidence against Uself. The court, upon 
the request of the district attorney, ordered the counsel for the défendant to 
produce the said papers for the use o( the plaintiff as évidence in the case, 
To this order the defeiidant then and there duly excepted, and the exception 
was duly noted. 

"Ail the waybills called for In the aforesaid subpœna were then produced by 
counsel for the défendant in compliance with the order of the court, and the 
testimony of the witness was resumed as follows: 

" 'Thèse waybills [the ones so produced] were at some time in my custody 
as agent of the New York Central at Brighton. They are the same documents 
which I turned over on September 30th last to the légal department. They 
are seven waybills covering shipments of merchandise over the New York 
Central Railroad from West Albany to Brighton.' 

"The plaintiff then ofl'ered the said waybills In évidence, and the défendant 
objected to thelr admission, stating the ground of his objection to be that the 
documents themselves were mère waybills, not proved or authenticated in any 
such way as to make the facts that they purported to state compétent évidence 
against the défendant in this case. The United States attorney stated that 
he would show that the waybills in question referred to the transactions cou- 
cernlng which penalties were sought to be recovered by the plaintiff. The 
court admitted the said waybills against the defendant's said objection, and 
the défendant then and there duly excepted, and its exception was duly noted." 

According to the usual practice, the défendant below might hâve 
refused to produce the papers, and this would hâve given the right 
to the United States to prove their contents by secondary évidence, 
but would hâve had no other resuit. On the court's ordering the 
production of the papers, the order was not refused ; but, if not 
complied with, it might hâve been followed by an attempt to punish 
for contempt, which would hâve enabled the issue to be raised di- 
rectly on habeas corpus. Therefore, in any view, it might be ques- 
tioned whether or not, after ail, the production of the waybills was 
aot purely voluntary. In thèse respects the case is différent entirely 
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from Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 h. Ed. 
746, wliere the statute which was held to be unconstitutional pro- 
vided that, if the papers were not produced, the nonproduction would 
be a confession of the allégations which it was pretended they would 
prove. In that case the papers were, under the circumstances, pro- 
duced, and the court held the statute unconstitutional, and not only 
so held, but that the use of the papers at the trial, under the circum- 
stances, furnished a ground of a valid exception. 

Notwithstanding Boyd v. United States, the usual rule is that, 
where papers are in fact in court, they may be used in évidence, 
even though the party who offers them in évidence procured them 
illegally. Adams v. New York, 192 U. S. 585, 24 Sup. Ct. 372, 48 
L. Ed. 575, and other cases. Indeed, independently of any particu- 
lar décisions, such has always been understood to be the rule. Un- 
der the circumstances of this caSe, however, it is very évident that 
the United States might hâve issued a subpœna to counsel of the 
défendant, requiring production of the papers; so that, in view of 
ail the facts, it must be held that such a subpœna was waived, and 
it cannot be fairly ruled that the rights of the plaintiff in error are 
any other than they would hâve been if the papers had been pro- 
duced in response to one. Considering that the papers were produced 
by counsel who were not charged with any offense, and that the suit 
was against a corporation, we are quite sure, from Adams v. New 
York, already cited, including the review therein of Boyd v. United 
States, at page 598 et seq. of 192 U. S., page 375 of 24 Sup. Ct. (48 
L. Ed. 575), and from Interstate Commerce Commission v. Baird, 
194 U. S. 25, 24 Sup. Ct. 563, 48 L. Ed. 860, and Haie v. Henkel, 201 
U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652, that the plaintiff in error 
received no légal préjudice from the ruHng on this particular point. 

In this connection we refer to the fact that the plaintiff in error 
claims that the waybills themselves were not compétent évidence 
in any view, on the ground, apparently, that they were of a secondary 
character; but according to the usual practices in connection with 
the transportation of merchandise over long distances, which are 
so common that we are entitled to take notice of them, it must be 
held that they were not only admissions such as the law holds may 
be made by agents in connection with acts done by them in perform- 
ance of their duties, but that they were also in fact such acts them- 
selves. 

It seems that in one or more of the trains on which the cattle were 
transported there were several consignments ; and, in imposing the 
penalty, the learned judge of the District Court held that each con- 
signment was a unit under the statute. Undoubtedly the statute 
is capable of a construction more favorable to the plaintiff in error; 
but there is so much doubt about it that we see no reason for de- 
parting from our usual practice, which leads us to follow the dé- 
cision of the Circuit Court of Appeals for the Sixth Circuit in United 
States V. Baltimore R. Co., 159 Fed. 33, 86 C. C. A. 223, in harmony 
with the ruling of the District Court in this particular. 

It is possible there may be some propositions made by the plain- 
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tiff in error whicli we hâve not noticed, but we are confident there 
are none which require spécial attention. 

The judgment of the District Court is affirmed. 

NOTE BY THK COURT. — Shice tliis oninion crtine to hand we hâve receiv- 
ea the opinions in Montuna Central v. United States (C. 0. A.) 104 Fed. 400, 
and Hai-desty v. United States (C. C. A.) 104 Fed. 420, which are in hannouy 
with our views as to the rule witli référence to tlie nse of the waybills and 
also as to our proposition that, for the luost part, the nattire of this proceed- 
ing is civil, instead of criminal. 



UNION PAC. E, CD. et al. v. MASON CITY & FT. DODGE R. CO. 
(Circuit Court of Appeals, Eighth Circuit. Deceiuber 1, 1908.) 

No. 2,564. 
1. Raileoads (§ 51*) — Joint Use of Tkacks or Union Pacific at Omaha— 

CONSTEUCTIOK OF DkCBEE FOB. 

By the deeree of 1003 the court adjudged to the Mason City & Ft. 
Dodge Railroad Company and to its lessee, the Chicago Great Western 
Railway Company, for reasonable compensation, the joint and equal 
use of the main and passing tracks of the Union Pacific Railroad Com- 
pany from their eastern terminus in Oouncil BiufCs to a connection with 
the Union Stockyards Railroad and the other rallroads Connecting with 
the Union Pacific Railroad at or near South Omaha, of the latter's bridge 
aeross the Missouri river, and of the connections of its tracks with the 
tracks of the Union Stockyards and with the tracks of ail other railways 
; which were then, or might thereafter be, connected with the tracks of 
the Pacific Company at or near South Omaha, to the same extent stated 
in the contracts of the Pacifie Company with the Rock Island Company, 
the St. Paul Company, and the Northwestern Company. There was no 
express limitation of this use in those contracts, or in the deeree, to a 
use for the transportation of throngh cars nioving aeross the river. The 
Mason City Company has a freightyard and a grainyard, which was con- 
structed after the deeree, in or near Omaha, its only access to which is 
over the tracks of the Pacific Company. 

lîeU: The deeree of 1903 adjudged to the Mason City Company the 
use of the tracks of the Pacific Company specifled and of the connections 
of those tracks with other railroads at or near South Omaha and at 
Council BlufCs to move with its own engines from its railroad east of 
Council Bluffs cars destined to rallroads south and west of Omaha con- 
nected with the tracks of the Pacific Company at or near South Omaha, 
and also to move with its own engines freight cars to and from its 
freightyard and grainyard in or near Omaha from and to other railroads 
connected at or near South Omaha and at Council Bluffs with the tracks 
of the Pacifie Company specifled in the deeree, although such movements 
are not necessary to complète or to effect through transportation of such 
cars over the river. 

[Ed. Note. — For other cases, see Railroads, Dec. Dlg. § 51.*] 

i2. Judgment (§ 524*) — Presumption dp No Limitation fkom Absence of 
ExpEEssED Restriction. 

The absence from a deeree of any limitation or exception to gênerai 
terms of plain signiflcance raises a persuasive légal presumption that 
the court Intended to make noue. 

[Ed. Note. — For other cases, see Judgment, Bec. Dig. § 524.*] 

3. Judgment. (§ 524*) — Modification' bï Constbuotion— Evidence to War- 
rant MUST EE CONCLUSIVE. 

When the terms of a deeree are plain and free from ambiguity, their 
ordinary meaning and eiïect may not be lawfully extended or contract- 

•For other cases see same toplc & % numbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ed by construction, in the absence of proof to a reasonable certainty 
that sncli was the purpose of the court, for tlie légal presumption Is that 
the .ludge carefully expressed his deliberate intention therein. 
flïd. Note. — For other cases, see Judgment, Dec. Dig. § 524.*] 

4. Judgment (§ 713*) — Conclusive in Second Suit dp Alu Matters Litiga- 
BLE in Former Suit. 

Iii a second procceding between the same parties or tlieir privies upon 
the same cause of action, not ouly every niatter offered, but every ad- 
missible niatter \^-hich might hâve been oftered, to sustain or defeat, in 
whole or in part, the cause of action, is reudered res adjudicata by the 
former decree upon the merits. 

[Ed. Note. — For other cases, see Judgment, C'eut. Dig. § 1241 ; Dec, 
Dig. § 713.*] 

<Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

See, also, 128 Fed. 230, 64 C. C. A. 348. 

This appeal challenges a decree of the Circuit Court which adjudged the 
Union raciflc Railroad Company and three of its offieers guilty of contempt 
and flned them for a violation of the decree reudered and the vsrit of in- 
Junction issued in August, 1903. in the case of the Mason City & Ft. Dodge 
Railroad Company against the Union Pacific Railroad Company. The decree 
of 1903 adjudged that the Mason City Company and its lessee, the Chicago 
Great AVestern Railway Company, were "admitted into the full, equal, and 
Joint use of the main and passing tracks of the Union Pacific Railroad Com- 
pany then located and established, or which might thereafter be located and 
«stablished, from the eastern terminus of said tracks In Council Bluffs, in 
the State of lowa, to a connection with the Union Stockyards Railroad and 
other railroads Connecting with the Union Pacific Railroad at South Omaha 
in the state of Nebraska, including the bridge over which said tracks 
extend across the Missouri river between the cities of Council Bluffs, lowa, 
and Omaha, Neb., • * * also the connections with the Union Stockyards 
in South Omaha, and with the tracks of ail other railway eomi>anies which 
now or may be hereafter connected at or near South Omaha with the 
tracks of the Union Pacific Railroad Company hereinbefore described, eaeh 
and ail, to the same extent and upon the same terms and conditions stated 
in the eoutracts, between the Union Pacific Railroad Company and tlie 
Chicago & Northwestern Railway Company, the Chicago, Milwaukee & St. 
Paul Raihvay Company, and the Chicago, Rock Island & Pacific Railway Com- 
pany" ; and it enjoined the Union Pacifie Railroad Company, its offlcors and 
servants, "from interferlng in any way with said full, equiil, and joint use 
of said property as aforesald by the complainant, its successors, lessees, and 
assigna, and the right to make said connections as aforesald." 

The western terminus of the Mason City Railroad Is at Council Bluffs, but 
it has a freightyard and railroad tracks therein near Twentieth street in 
Omaha, and thèse tracks are connected with the main track of the Union 
Pacific Railroad which extends from Omaha to South Omaha. Southwest of 
this freightyard, between It and South Omaha, adjolning the right of way 
of the Union Pacific Company, the Mason City Company has a large freight- 
yard and many railroad tracks for the handllng of grain. Thèse tracks are 
connected with the main track of the Union Pacific Company which exteuds 
from Omaha to South Omaha, and in this yard the Mason City Company has 
constructed a large grain elevator. This elevator has been constructed and 
the yard has been equlpped and connected with Union Pacific tracks siuce the 
decree of 1903. For convenience it will be called the "gralnyard." The only 
niethod of communication by rail that the Jlason City Company and its lessee 
hâve between thelr main line at Council Bluffs and this freightyard and this 
gralnyard in Omaha and between those yards and the Union Stockyards, and 

*For other cases see same topic & 5 humbek in Dec. & Am. Digs. 1907 to date, & Rop'r Indexes 
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the rallroads from the West and South whlch connect with the Union Pacifie 
tracks at South Omaha, Is by way of the main track and the passing tracks 
of the Union Paclflc Company. The Chicago, Rock Island & Pacific Rallroad 
Company has a Une of rallroad from Chicago to Councll Bluft's and from 
Denver to South Omaha, but It uses the main and passing tracks of the 
Union Pacific Company to conduct its trains from South Omaha to Councll 
BlufCs, and vice versa. About a mile west of South Omaha the tracks of the 
Rock Island Company hâve a physlcal connection with the tracks of the 
Union Pacific Company. 

The act whlch the court below held to be a violation of the decree and of 
the Injunctlon was the prévention by the Union Pacific Company and its offi- 
cers of the use by the Great Western Company, the lessee of the Mason City 
Company, of thls connection for the purpose of drawing with one of Its en- 
glues a car load of stucco, which was consigned to the Rock Island Company, 
from the Union Paclflc tracks over thls connection In order to deliver it to 
that Company. 

N. H. Loomis (John N. Baldwin and Edson Rich, on the brief), 
for appellants. 

Frank B. Kellogg and W. D. McHugh (Cordenio A. Severance, on 
the brief), for appellee. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

SANBORN, Circuit Judge (after stating the facts as above). Coun- 
sel for the appellants base their contention that the court below was 
in error in its ruling in this case upon two propositions. They insist 
that the Great Western Company had no right under the decree of 
1903 to deliver through cars or trains from its line at Council Bluffs 
to the Rock Island Company at South Omaha over the Pacific Com- 
pany's connection with that company at that place. Their second 
proposition is that the Great Western Company had no right to trans- 
fer cars to the Rock Island Company with its own engines over this 
connection except for the purpose of completing the through passage 
of such cars from its line in Council Bluffs to the Rock Island Com- 
pany at South Omaha, and this (1) because no such right was con- 
templated or secured by the decree, (3) because the use of the tracks 
and connections of the Union Pacific Company for such a purpose 
would cause great congestion of traffic on its tracks in Omaha and 
would disable it from fairly discharging its duty to the public, and 
(3) because the extent of the Great Western Company's rights are 
measured by those of the Rock Island Company and those of the con- 
tract tenants of the Pacific Company, who had no such rights. 

The argument of counsel in support of their first proposition is that 
Congress in the passage of the acts of July 25, 1866, c. 346, 14 Stat. 
244, andof February 24, 1871, c. 67, 16 Stat. 430," did not contem- 
plate or intend to require the Pacific Company to permit the use of 
its tracks by other railroad companies to effect an actual interchange 
of cars and business between the latter, and that the true meaning and 
eff;;ct of the decree of August, 1903, was not to permit the Mason 
City Company to use the connections of the Pacific Company's tracks 
with other railroads reaching them from the West, but merely to al- 
low that company to make and use a physical connection of its tracks 
with those of the Union Pacific Company at Council Bluffs, and to 
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leave it and its lessee, the Great Western Company, without right to 
transfer its cars or trains over the connections of the Union Pacific 
tracks with other railroads. In support of thèse views, they cite Atch- 
ison, Topeka & Sânta Fé R. Co. v. Denver & N. O. R. Co., 110 U. 
S. 667, 4 Sup. et. 185, 28 L. Ed. 291, in which the Suprême Court 
decided that the déclaration of the Constitution of the state of Colo- 
rado that every railroad company should hâve the right with its road 
to intersect, connect with, or cross any other railroad meant that 
such company should hâve the right to make the appropriate physical 
connections of the railroads, and not that it must stop its trains and 
exchange business with every road at every such connection on the 
same terms that it made with other roads at other connections. They 
also call attention to Altoona & P. Connecting R. Co. v. Beech CreeK 
R. Co., 177 Pa. 443, 35 Atl. 734, in which the Suprême Court oî 
Pennsylvania held that under a statute which gave railroad companies 
the right to "connect their roads with roads of a similar character. 
and authorized a jury to fix the terms of the connection in case the 
com;)anies disagreed, the jurisdiction was limited to prescribing the 
place and manner of the connection, and did not extend to the transfei 
of a part of one company's road to another company, or to the man- 
agement of its stations or of its land or water privilèges." But thèse 
décisions are not persuasive, because they do not treat of analogous 
cases. They construe a Constitution and a statute which authorized 
the connection of railroad tracks of différent companies, while the acts 
of Congress hère involved and the decree thereunder authorize the use 
of the railroad tracks of one company by other companies upon pay- 
ment of reasonable compensation. 

The duty of the Union Pacific Company to permit the use of its 
main and passing tracks between Council Bluffs and South Omaha 
by the Great Western Railway Company was imposed upon it by 
Act July 25, 1866, c. 246, 14 Stat. 344, and Act Feb. 24, 1871, c. 
67, 16 Stat. 430, and the character and limits of that duty were fixed 
by the decree of 1903. The Pacific Company has claimed from the 
beginning, and still insists, that it was neither empowered nor re- 
quired by those acts, or by any other law, to permit any other com- 
pany to move with the engines of the latter any cars or traffic over any 
of its railroad tracks, and it has always insisted that the contracts 
it made to that effect with the Rock Island Company and the St. 
Paul Company in 1890 and with the Northwestern Company in 1898 
were beyond its corporate powers. Thèse claims hâve been litigated 
at varions times between 1891 and the présent day, but no court has 
ever sustained them. We cannot hope, and shall not endeavor, to re- 
view and analyze the acts of 1866 and 1871 more perfectly or to por- 
tray more clearly their scope, object, and légal effect than has been 
repeatedly donc by the Suprême Court and by this court. Union Pac. 
R. Co. V. Chicago, etc., R. Co., 163 U. S. 564, 16 Sup. Ct. 1173, 41 
L. M. 265 ; Union Pac. R. Co. v. Chicago, R. I. & P. R. Co., 51 Fed. 
309, 2 C. C. A. 174 ; Union Pacific R. Co. v. Mason City & Ft. Dodge 
R. Co., 199 U. S. 160, 26 Sup. Ct. 19, 50 L. Ed. 134 ; Id.. 64 C. C. 
A. 348, 128 Fed. 230. Suffice it to say that the public policy which 
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inspired and the prîmary purpose of those acts were to bridge the gai> 
in transportation by railroad between the western ends at Council 
Bluffs of railroads east of the Missouri river and the eastern ends 
at or near Omaha and South Omaha of railroads west of the Mis- 
souri river, that the method adopted to accomplish that purpose was 
to empower and require the Union Pacific Company to permit the 
use for reasonable compensation of their main and passing tracks 
across this gapby other railroad companies that ovvned railroads which 
extended to the gap for the purpose of drawing their trains and cars 
across it with their own engines, and this was the légal effect of that 
législation. 

When the Mason City Company, whose railroad extended from 
the East to Council Bluffs, applied for permission to use the tracks of 
the Union Pacific Company to haul its cars and trains from Council 
Bluffs to the railroads which terminated at South Omaha, the Pacific 
Company refused it, and after the Circuit Court entered the decree of 
1903 that Company strenuously contended in this court and in the 
Suprême Court that no duty to allow the use of its bridge or any of 
its tracks by other companies to move traffic with their engines was 
imposed upon it by the acts of Congress, and that if any such duty 
was created it did not require that companj' to permit such use of its 
tracks between Omaha and South Omaha southwest of Twentieth 
Street. This court and the Suprême Court held otherwise, and af- 
firmed the decree below. Did that decree empower the Mason City 
Company and its lessee, the Great Western Company, to haul a car 
or train consigned from its railroad east of Council Bluffs to the 
Rock Island Company west of South Omaha over the connection of 
the Union Pacific tracks with those of the Rock Island Company 
about a mile west of the stockyards at that place fôr the purpose of 
delivering that car or train to the latter company? The express ad- 
judication of that decree is that the Mason City Company and its 
lessee are entitled to the full, equal, and joint use of the main and 
passing tracks of the Union Pacific Company from their eastern 
terminus in Council Bluffs "to a connection with the Union Stock- 
yards Railway and the other railroads Connecting with the Union 
Pacific Railroad at South Omaha, * * * also the connections with 
the Union Stockyards tracks in South Omaha and with the tracks of 
ail other railroads which now or hereafter may be connected at or 
near South Omaha with the tracks of the Union Pacific Railroad Com- 
pany" to the same extent stated in the contracts with the Rock Island 
Company, the St. Paul Company, and the Northwestern Company. The 
contract with the Rock Island Company made in 1890 — and the others 
are similar — granted to that company the joint and equal use of the 
Pacific Company's main and passing tracks between the eastern ter- 
minus of such tracks in Council Bluffs and a line drawn at right angles 
across said tracks within li^ miles southerly of its passenger station 
in Omaha, and the joint and equal use of its connections with the 
Union Stockyards tracks in South Omaha and conveniently located 
grounds in South Omaha on which the Rock Island Company might 
construct and maintain for its exclusive use tracks aggregating 3,000 
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feet in length. Now it is argued that while tliis decree and the con- 
tracus might hâve given other companies the right to draw their cars 
and trains destined to companies on the other side of the gap onto 
the tracks of the Pacific Company which spanned it, they gave no 
right to haul them off from those tracks over the connections of the 
tracks of the Pacific Company with the tracks of the companies to 
which the cars and trains v/ere destined on the other side of the gap. 
But the main purpose of the acts of Congress, of tlie contracts, and 
of the decree was to bridge the gap, and this construction would de- 
feat that purpose. It would stop tlie through transportation of other 
companies on the gap just as effectually as it was halted i)efore upon 
the sides of it. This could not hâve been the intention of the Con- 
gress, or of the parties to the contracts, or of the Circuit Court which 
entered the decree. No discussion or argument coukl make more clear 
or certain than the terms of the contract and of the decree which hâve 
been cited the fact that their true meaning and eftect were not thus 
limited. The contracts and tlie decree alikc gave, upon the payment 
of fair compensation therefor, the joint and equal use with the Pacific 
Company of its connections of its main and passing tracks with the 
tracks of other companies at Council Blufïs, Omaha, and South Oma- 
laa from or to which the beneficiaries may désire to transfer trains or 
cars across the gap. The conclusion is that the acts of 1866 and 1871 
imposed upon the Pacific Company the duty to permit the use by a 
railroad Company, whose tracks were connected with its tracks at 
Council Blufïs, Omaha, or South Omaha, of the connections of its 
main and passing tracks between those cities with other railroads for 
the purpose of drawing from its own tracks and delivering over such 
connections with its own engines to such other railroads cars and 
trains destined across the river thereto, and the true meaning and 
légal eiïect of the decree of 1903 were that the Pacific Company owed 
that duty to the Mason City Company and its lessee, the Great West- 
ern Company, and that it should discharge it. The first proposition 
of counsel for the appellants cannot be sustained. 

The second proposition is that the Mason City Company had no 
right to move cars with its own engines over the connection of the 
Union Pacific tracks with the tracks of the Rock Island Company at 
South Omaha, or from or to its freightyard and grainyard in Omaha, 
except to efïect and complète a transfer of such cars across the gap 
between South Omaha and Council Blufïs ; that it had no right to the 
use of this connection to exchange between other railroad companies 
cars which did not necessarily pass over the bridge in order to efïect 
their trips. Upon its face the decree does not limit the use adjudged 
to the transfer of through cars or trafific. It grants a use joint and 
equal with that enjoyed by the Pacific Company itself, and that Com- 
pany undoubtedly had the right to use this connection to transfer cars 
to and from its yards that were not required to cross the river. It is 
argued that this apparent meaning of the words of the decree should be 
restricted by construction to the grant of a use for through trafïîe on- 
ly because the primary purpose of the provisions of the acts of 1866 
and 1871, which required the Pacific Company to allow this use, was to 
105 F.— 54 
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accommodate through traffic across the river only, because the decree 
granted the use to the same extent that the contract tenants had it, and 
by the terms of their agreements, by custom, and by their contempora- 
neous construction those tenants had it for through traffic only, and 
because the use claimed would congest traffic and disable the Pacific 
Company f rom çonducting its own business efficiently and f rom dis- 
charging its duty to the public. 

It is true that the object of the requirement of the acts of Congress 
was to bridge the transportation gap and to facilitate the transfer of 
cars passing between railroads east and railroads west of the Missouri 
river, but this fact did not deprive the court which was called upon to 
enforce this législation of its jurisdiction to prescribe the limits and 
the terms of the use which the Pacific Company should allow, nor of 
its power and duty to exercise a wide and vi^ise judicial discrétion in 
fixing those limits and terms. What those should be were questions 
necessarily involved in the suit which resulted in the decree of 1903. 
There was much more reason to contend that Congress did not in- 
tend to allow the use by other companies of the Pacific Company's 
tracks and connections south and west of Twentieth street, a use in 
no way indispensable to the transportation of cars across the river, 
than thère is to argue that it did not purpose to permit the use of those 
tracks and connections by a company which already has the right 
to use them for through cars, to move cars to and from its yards in 
Omaha from and to other railroads with which those tracks connect. 
And yet the Suprême Court denied the former contention. The ques- 
tions whether or not thèse acts of Congress authorize, and Congress 
intended, that the use now claimed should be permitted, was open to 
litigation, and was necessarily decided in the original suit, and it is too 
late for the parties to that litigation to debate that issue now, for 
in a second controversy between the same parties, or their privies, not 
only every matter oiïered, but every matter which might hâve been of- 
fered, to sustain or defeat, in whole or in part, the cause of action, is 
rendered res adjudicata upon the merits by the former judgment. 
Cromwell v. County of Sac, 94 U. S. 351, 352, 34 L. Ed. 195; Dickson 
V. Wilkinson, 3 How. 57, 61, 11 L,. Ed. 491 ; Dimock v. Copper Co., 
117 U. S. 559, 565, 6 Sup. Ct. 855, 29 L. Ed. 994; Commissioners v. 
Platt, 79 Ped. 567, 571, 573, 25 C. C. A. 87, 91, 93; St. Louis, K. C. 
& C. R. Co. V. Wabash R. Co., 153 Fed. 849, 861, 81 C. C. A. 643, 
655. 

The decree by its terms adjudges to the Mason City Company and 
its lesseê, not the joint use of the Pacific Company's tracks and of its 
connection with the ROck Island Company in question for the transfer 
■of through cars, but the unrestricted joint use thereof to the same ex- 
tent that it was granted to the contract tenants. The agreements with 
those tenants hâve been, searched in vain to find any such restriction. 
The contract with the Rock Island Company expressly grants to that 
corporation the joint and equal use with the Pacific Company of the 
latter's main and passing tracks from Council Bluffs to South Omaha, 
of its connection with its Union Depot tracks in Omaha; and of its con- 
nections with the Union Stockyards tracks in South Omaha and by 
necessary implication of its connections at Council Bluffs with the 
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Eastern Railroads. This agreement was made in 1890. Before the 
Mason City Company built in Omaha, after the decree of 1903, its 
grainyard, the contract tenants owned no yards in that city wherein 
cars could be conveniently exchanged with other companies. Through 
cars were exchanged with companies other than the Pacific Company 
at the poolyard owned by the Pacific Company in Council Bluffs and 
at the Union Stockyards in South Omaha without the use of the en- 
gines of the Pacific Company. Local Omaha freight cars were handled 
by the Pacific Company's engines because they were generally obtained 
from or delivered to shippers on some of the spur or yard tracks of 
that Company, and the contract tenants did not use their own engines 
for this purpose. Conceding that the custom had been that freight 
cars which did not cross the river should be exchanged between rail- 
roads in Omaha, and that local Omaha freight cars should be handled in 
that city by the engines of the Pacific Company, that the understanding 
between the contract tenants and the Pacific Company had been that 
transportation of this nature should be moved by the engines of the 
Pacific Company and not by the power of the tenants, and that the lat- 
ter had never claimed the right to move it with their own engines over 
the Pacific Company's tracks and connections to their own or other 
roads, thèse facts do not establish a controlling contemporaneous con- 
struction that they had no right to receive from and deliver to other 
companies over thèse tracks and connections of the Pacific Company 
with their own engines cars destined to and from their own yards in 
Omaha, because they had no such yards, and that question had never 
become an instant one. The évidence, therefore, fails to prove any 
custom regarding the question at issue or any contemporaneous con- 
struction of the contracts concerning it which ought to control their 
terms, and there is nothing in their terms which limits the use they 
grant to the transference of through cars only, nothing to overrule 
the ordinary meaning of the words of the contracts and of the decree. 
We turn back accordingly to the decree to seek the real intention of its 
maker, the court, the object of ail construction of writings. 

It is to be interpreted in the light of the rules and principles of 
equity and of the opinions of the courts upon which it was based. It 
may be best construed by placing ourselves as nearly as possible in the 
position of the court which rendered it at the time it framed it. That 
court could not hâve been blind on the one hand to the fact that the 
Pacific Company was charged with the duty of transporting its own 
passengers and freight over its bridge and its tracks at Council Bluffs, 
Omaha, and South Omaha ; nor could the court hâve been blind on the 
other hand to the facts that every railroad company cannot hâve en- 
trance to our great cities over tracks of its own; that the interest of 
the public, which in the end must pay for the use of railroads, and the 
interest of the railroad companies themselves, alike required that the 
transportation involved should be conducted with the least capital con- 
sistent with safe, prompt, and efiîcient service; and that, to the end 
that the multiplication of tracks and the increase of investments there- 
in might be avoided, every railroad track in the three cities should be 
required to carry ail the traffîc that it could conveniently bear. St. 
Louis, Kansas City & C. R. Co. v. Wabash Railroad Company, 153 Fed. 
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849, 861, 862, 81 C. C. A. 643, 655, 656 ; Union Pacific Railway Co. 
V. Chicago, R. I. & P. R. Co., 51 Fed. 309, 369, 2 C. C. A. 174, 234 ; 
Central Trust Co. v. Wabash, St. L. & P. R. Co. (C. C.) 29 Fed. 558. 
In the light of thèse facts and rules of equity jurisprudence, the court 
rendered the decree of 1903, which grants tlie joint and equal use of 
the tracks of the Pacific Company and of their connections with tlae 
tracks of other raiiroads at Council Bluffs and at or near South Oma- 
ha, without any hmitation of that use to the transportation of througli 
traffîc across the Missouri river ; and the logical and légal conclusion is 
that the court intended to adjudge, and that the decree did adjudge, to 
the Mason City Company and to its lessee the right to use those tracks 
and connections to draw with its own engines cars from and to its 
freightyard and grainyard in Omaha to and from other raiiroads thus 
connected with the tracks of the Union Pacific Company, although 
such movements were not made for the purpose of effecting or com- 
pleting the transportation of such cars across the Missouri river. 

The absence from a decree of any limitation or exception to gênerai 
terms of known significance raises a persuasive légal presumption that 
the court intended to make none. And, when the terms of a decree are 
plain and free from ambiguity, their ordinary meaning and effect may 
not be lawfully extended or contracted by construction, in the absence 
of proof to a reasonable certainty that such was the purpose of the 
court, for the légal presumption is that the judge carefuUy expressed 
his deliberate intention therein. St. Louis, K. C. & C. R. Co. v. Wa- 
bash R. Ce, 152 Fed, 849, 852, 81 C. C. A. 643, 646. 

Finally, counsel assert, and they hâve produced testimony to prove, 
that if the Mason City Company and its lessee, the Great Western 
Company, are permitted to make the use they hère seek of the Pacific 
Company's tracks and connections with other raiiroads, those facilities 
will be so burdened that the latter company will be unable to conduct 
its own business conveniently and to discharge its duty to the public. 
If such will be the effect of this use, it was no justification of the 
violation of the decree and of the injunction. It will be soon enough 
to consider the effect of this expected overburdening when it becomes 
an actuality. There was no substantial évidence that any such use had 
overburdened thèse tracks or connections when the decree was render- 
ed or when the Pacific Company and its officers disobeyed it. 

There was no error in the proceedings in the court below, and the 
decree it rendered is affîrmed. 



FIEST NAT. BAXK OF PHILADELnilA v. ABBOTT. 
(Circuit Court of Appeals, Eighth Circuit. November 24, 1008.) 

No. 2,770. 
1. Banketjptcy (|§ 449, 468, 22.j*) — Pkaotice in ïakinc TESTiîroNY Bepotîe 

REFEREE AND DISTRICT COUBT— EEJECTED EVIDENCE SHOULD BE ÏAKEN 
AND PbESERVED. 

A proeeeding in Isankruptcy is a proceedlng in equity, and tlie talcing 
of testimony tlierein aud the review by appeals of liearings therein are 

•For other cases see same topie & | numbbr in Dec. & Am. DigB. 1907 to date, & Rep'r Indexes 
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govenied by the saine practice as they are in suits in equity, except 
where otiierwise specifled. 

A référée or tlie District Court taliing testimony in a coutroversy or 
hearing in banlvruptcy is required by ttiat practice to talte, record, and. 
In case of an appeal, to return to the appellate court, ail the évidence 
offered by either party to the controversy, that which is held by them 
to be incompétent, irrelevant, or iramaterial as well as that which they 
deein admissible, to the end that, if the appellate court is of the opinion 
that évidence rejected should hâve been received, it may consider it, reu- 
der a final decree, and conclude the litigation without remanding th<» 
suit to procure the excluded évidence. 

From the gênerai rule that ail évidence offered should be received, the 
évidence of a prlvileged witness, privlleged évidence, and évidence which 
clearly and affirmatively appears to be so incompétent, irrelevant, or im- 
inaterial that it would be an abuse of the process or power of the court 
to eompel Its production or permit its introduction, are exceptod. 

[Ed. Note. — For other cases, see Baulîruptcy, Cent. Dig. §§ 015, 930, 
384; Dec. Dig. §§ 449, 468, 22.j.*] 

2. Bakkruptcy (§§ 46.3, 228*) — Appeal and Eeror— Rulings Excluding Ev- 

idence NOT Preserved Not Reviewable on Appeal— Remedy fob Re- 
FUSAL to Préserve. 

Rulings of a référée in bankruptcy or of a District Court excluding 
évidence not talien and returned to the appellate court are not reviewable 
there. 

The remedy for a refusai of a référée to take and préserve such évi- 
dence is an application to the District Court, and, faillng tliere, to the 
Circuit Court of Appeals, for an order that it be talien and preserved. 

[Ed. Note. — l'or other cases, see Bankruptcy, Cent. Dig. §§ 920, 387 ; 
Dec. Dig. §§ 463, 228.* 

Appeal and revlew in bankruptcy cases, see note to In re Egsrert, 43 
C. 0. A. 9.] 

3. Bankruptcy (§ 160*) — Reasonable Cause to Believe Not Pboved by 

Mère Temporary Default in Payment. 

The temporary f allure of a debtor to discbarge his obligations prompt- 
ly when they fall due is not in itself sufflcient to prove that a créditer 
who is aware of such a default has reasonable cause to believe that it 
was intended to give a préférence by means of a transfer which he ob- 
talns. 

[Ed. Note. — For other cases, see Banla-uptcy, Cent. Dig. § 250; Dec. 
Dig. § 166.*] 

4. Bankruptoy (§ 106*) — Grounds or Suspicion of Insolvency ob op 1n- 

tent to Prefek Insufficient. 

Jlere grounds of suspicion that a debtor is insolvent, or that It is in- 
tended to create a i)rGference by a transfer, are insufficient to establish 
the fact that the creditor who reçoives it has reasonable cause to believe 
that a préférence was intended thereby. There must be substantial évi- 
dence of reasonable grounds for such a belief. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 256; Dec. 
Dig. § 106.*] 

5. Bankbuptcy (§ 467*) — Practice — Findings of Référée anu District 

Court Pbevail Unless Oleaely Erroneous. 

AVhere the référée and the District Court hâve considered confllcting 
évidence and made a flnding or decree thereon, that finding is presump- 
tively right, and it should not be reversed unless it clearly appears that 
they hâve fallen into some error of law or hâve made some serious mis- 
take of fact. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. i 929; Dec. 
Dig. § 467.*] 

•For other cases see same topic & § nukbew iii Dec. & Am. Digs. 1907 to date, & Rop'r Indexe» 
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6. Bankruptcy (§ lec*) — Reasonable Cause to Believe—Byidence— Con- 
clusion. 

In April, 1905, a corporation of the hlghest crédit, domlnated by lt& 
président, a man of the beat réputation, both recommended by reliable 
bankers of St. Louis, where they conducted a large mercantile business, 
stated to a PUiladelphla bank that It had assets worth $1,310,841.94 and 
owed $429,904.48, and borrowed of that banli $100,000, gave It 20 notes 
of $5,000, each payable In October, 1905, and agreed to keep a balance 
of $20,000 In the bank. By June 12, 1905, It had drawn out the $100,000^ 
and had perslsted in kltlng by deposlting Its checks on a St. Louis bank 
In the Pbiladelphia bank from day to day to the amount in the aggregate 
of $111,000, and simultaneously drawlng out the amounts so deposited 
daily by means of Its cheeks on the Pbiladelphia bank whlch It had de- 
posited in a St. Louis bank, until the Philadelphia bank had positively 
refused to permit the klting to continue longer. The corporation prom- 
Ised In June to restore Its deposlt to the $20,000, but failed to do so, 
and from .Tuly 1, 1905, kept less than $10 in its deposlt. In October 
It paid $30,000 of the $100,000 it owed, and failed to pay $70,000 thereof. 
Its notes and checks went to protest about the middle of October. The 
bank refused to accept its common stock as securlty for its clalm, and 
demauded, and, on November 2, 190,5, secured an assignment of, some of 
Its open accounts, upon a statement whlch it made that It was not Its 
habit to notlfy debtors of sueh asslgnments, and It left the accounts wlth 
the corporation for collection. The officers and agents of the Pbiladel- 
phia bank testifled that they did not believe that the assignment was- 
întended as a préférence or that the debtor was insolvent. 

Held. The évidence In this case does not so clearly show that the réf- 
érée and the District Court were mistaken In their flnding that the bank 
had réasonable cause to believe on November 2, 1905, that It was In- 
tended to give a préférence by the assignment It secured, that their con- 
clusion should be reversed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. S 256; Dec^ 
Dig. S 166.*] 

(Syllabus by the Court.) 

Appeal from the District Court of the United States for the Eastern 
District of Missouri. 

P Taylor Bryan (William Meade Fletcher, Harvey L,. Christie, and 
Byron F. Babbitt, on the brief), for appellant. 

Lee W. Grant and B. Schnurmacher (Léo Rassieur, on the brief), 
for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree of 
the District Court which affirmed an order of the référée in bank- 
ruptcy to the effect that the claim of the First National Bank of Pbil- 
adelphia against the estate of the Tennent Shoe Company be ex- 
punged unless the bank surrendered the security which it had ob- 
tained within four months of the fiHng of the pétition in bankruptcy 
by an assignment of certain accounts owing to the shoe company. This 
assignment was made on November 3, 1905. On November 8, 1905, 
the shoe company gave a letter to the bank in which it stated that 
its assets were of the value of $1,347,881, and that its liabilities 
amounted to $405,000. The confidential bookkeeper of the shoe com- 

*For other caiies see same topic & { numbsb in D«c. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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pany had testified that the company carried on its books and in its 
statements as assets items amounting to several hundreds of thousands 
of dollars which were either worthless or were liabilities, and that 
the letter of November 8, 1905, with the exception of the signature, 
was in his handwriting. The appellant spécifies as error the fact that 
the référée sustained objections to queries put to this witness wheth- 
er or not the statements in that letter were true, and whether or not 
the fact was ever communicated to any one prior to December, 1905, 
that thèse fîctitious items were carried among the alleged assets. But 
the decree below cannot be reversed on account of thèse rulings, be- 
cause the facts that the statements in the letter were not true, that 
the bookkeeper knew that fact, and that the présence of the fictitious 
assets in the statements was not communicated to the bank, or any 
of its agents, are sufficiently established by other évidence in the rec- 
ord, and must hâve been taken as true in the court below, and will 
be so taken in this court, so that thèse rulings, if they were erroneous, 
could not hâve prejudiced the bank, and also because the questions 
they présent are not reviewable hère in the présent state of this record. 
A proceeding in bankruptcy is a proceeding in equity, and on an 
appeal to this court, or to the Suprême Court, the décisive issue is 
not whether there was an error in the admission or exclusion of 
évidence, but whether or not ail the compétent and relevant évidence 
presented to the appellate court sustains the decree. The established 
practice in the fédéral courts in equity is that examiners, masters, 
and the Circuit Courts must, under rule No. 67 in equity, take, record, 
and, in case of an appeal, return to the appellate court, ail the évi- 
dence ofïered by either party, that which was held to be incompétent 
or immaterial as well as that which they deemed compétent and rel- 
evant, to the end that, if the appellate court is of the opinion that 
évidence rejected should hâve been received, it may consider it, ren- 
der a final decree, and thus conclude the litigation without remand- 
ing the suit to procure the excluded évidence. If évidence is objected 
to and ruled out, it must nevertheless be written down and preserved 
in the record subject to the objections, or the ruling cannot be consid- 
ered in the appellate court. From the gênerai rule that ail évidence 
ofïered must be taken and preserved, the évidence of a privileged wit- 
ness, évidence plainly privileged and évidence which clearly and af- 
firmatively appears to be so incompétent, irrelevant, or immaterial 
that it would be an abuse of the process or power of the court to 
compel its production or to permit its introduction, are excepted. 
Blease v. Garlington, 92 U. S. 1, 7, 8, 33 L. Ed. 521 ; Dowagiac Mfg; 
Co. V. Lochren, 143 Fed. 311, 213, 214, 74 C. C. A. 341, 343, 344. 
and cases there cited. Référées, other officers taking testimony, and 
the District Court are governed by the same rule of practice in the tak- 
ing of évidence and the hearing of controversies in bankruptcy, where 
the reason for the rule is much stronger than in ordinary suits in 
equity, because many of the orders and decrees in bankruptcy are re- 
viewable first in the District Court and again in the Court of Appeals, 
and the delays would be intolérable if it were necessary for each 
court to remand for further testimony whenever it found that ex- 
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cluded évidence should hâve been received. The bankruptcy act of 
1898, c. 541, § 24a, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3431), 
provides that appeals as in equity cases may be taken in bankruptcy 
proceedings, and the Suprême Court, in prescribing the method of 
taking testimony, substantially followed the provisions of rule G"' 
in equity. General Orders in Bankruptcy No. 23, 89 Fed. x, 32 C. 
C. A. XXV. The last sentence of this order shows clearly that it 
was the purpose of that court to assimilate the practice in bankruptcy 
to that in equity in this respect: to require ail évidence fairly of- 
fered, admissible, and inadmissible, to be taken and preserved, and to 
penalize the taking of incompétent, irrelevant, or immaterial évidence 
with costs. It reads : 

"The référée shall note upon the déposition any question objected to, Avitîi 
his décision thereon, and the court shall hâve power to dealwith the costs 
of Incompétent, immaterial or Irrelevant dépositions, or parts of them, as 
may be just" 

In re De Gottardi (D. C.) 114 Fed. 338, 343; Dressel v. Nortli 
State Lumber Company (D. C.) 119 Fed. 531 ; In re Romine (D. C.) 
138 Fed. 837, 839. In the case at bar the référée failed to take and 
préserve the testimony vi^hich he excluded, and it is not presented 
to this court. For that reason his rulings excluding it are not review- 
able hère. Blease v. Garlington, 93 U. S. 1, 8, 33 L. Ed. 531. The 
only question judicable on the appeal is, was the decree of the District 
Court sustained by the compétent and relevant évidence which is pre- 
sented to us in the record bef ore us ? 

The référée, after noting the objections to the questions, his rul- 
ings thereon, and the exceptions thereto, should hâve taken, written 
down, and returned the rejected évidence. If he refused or failed 
to do so upon proper request, the remedy of the party aggrieved was 
not an appeal, but an application to the District Court, and, failing 
there, to the United States Circuit Court of Appeals, for an order 
that siich testimony be taken and preserved. When the rejected testi- 
mony is made a part of the record and returned to an appellate court, 
and then only, can such a court consider and décide the legality pf 
the rulings which excluded it, and, after determining that question, 
it will proceed to décide whether or not ail the admissible évidence 
presented to it sustains the decree below, and to render a final de- 
cree; accordingly. Fortunately the erroneous practice pursued in the 
case in hand has in no way prejudiced the cause of the appellant, and 
the proper practice and the reason for it hâve been called to the at- 
tention of the officers and the members'of the profession with some 
care, that later litigants may not suffer loss by similar errors. 

The Tennent Shoe Company was, during ail the time hère in question, 
an insolvent corporation which was managed exclusively by its prési- 
dent, a man of the highest réputation for integrity, veracity, piety, and 
ail the other virtues, who, with the exception of his confidential book- 
keepçr who kept the private ledger, was the only person who knew that 
among the assets included in the statements to creditors and to commer- 
cial agencies put forth by him for his corporation were items which 
aggregated about $600,000 which were either worthless or of negligible 
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value. Tliis corporation was conducting a large mercantile business 
in the city of St. Louis, had a common stock of $500,000, on which it 
was paying a dividend of 10 per cent, per annum, and a preferred stock 
of $300,000 on which it was paying a dividend of 7 per cent, per an- 
num, and as late as November 2, 1905, when the bank took the assign- 
ment challenged, the preferred stock was quoted above par in the 
market reports in the city of St. Louis. The corporation was given the 
highest grade of crédit by the mercantile agency of, R. G. Dun & Co. 
The corporation and its président were recommended for crédit by re- 
liable bankers and business men of St. Louis, and in June, 190."), and 
during the last days of October of that year, some of them stated to 
the assistant cashier of the bank, who went to St. Louis to inquire, that 
the président was a good man, of the strictest integrity, and that in 
their opinion the corporation would pay its délits. In April, 1905, the 
président presented to the First National Bank of Philadelphia recom- 
mendations by reliable bankers of St. Louis of the highest character, 
both of the integrity of the président and of the financial standing of 
the corporation, together with a statement of the corporation signed 
by himself that its assets were worth $1,-316, 81:1. 94, and that its liabil- 
ities amounted to $129,904.98, and he asked for a line of discount of 
$100,000 for his corporation. The bank granted this request, and the 
corporation agreed to maintain a deposit with the bank of $20,000. 
Thereupon the corporation made 20 promissory notes of $5,000 each, 
payable at varions dates between October 1 and October 31, 1905, and 
the bank discounted them. Early in June of that year the deposit of 
the shoe company was far below the $20,000, and it was engagea in kit- 
ing; that is to say, it was depositing in the Philadelphia bank day by 
day checks on the German Savings Institution of St. Louis for the 
amount of which its own checks drawn on the Philadelphia bank which 
had been deposited with the Jefferson Bank of St. Louis were daily 
presented at the Philadelphia bank for payment. On June 6, 1905, 
the amount thus deposited and drawn within the 10 days just preceding 
had reached nearly $75,000, and the bank sent the shoe company a let- 
ter to the efïect that it could not continue to handle St. Louis funds in 
that way, that it would charge $1 per thousand on ail such funds sent 
it by the corporation, that the latter's balance was under $5,000, and 
that it requested it to restore the deposit to $20,000. Between June 6 
and June 12, 1905, the shoe company persisted in its course. It depos- 
ited St. Louis funds which it simultaneously drew out to the amount 
of $39,000, and then the Philadelphia bank wrote that as this practice 
had been persistent and had grown in proportion it would not continue 
such transactions even for $1 per thousand, and in this way it stopped 
the practice. At the same time the bank sent its assistant cashier to 
St. Louis, who arrived there on June 14, and left to return to Philadel- 
phia on June 16, 1905. The président of the shoe company showed 
him a copy of a trial balance of the corporation of May 1, 1905, which 
was not materially variant from the statement he had delivered to the 
bank in April, assured him that the business of the corporation was 
prosperous, and that the kiting was induced by the statement of the 
cashier of the bank that it would accept St. Louis funds, and that ht 
had indulged in it to discount bills of his corporation. The account of 
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the corporation was then overdrawn in the Philadelphia bank, and 
more checks on the St. Louis bank were in the mail. The président of 
the corporation gave to the assistant cashier of the bank Eastern ex- 
change for the overdraft, and another promise to restore and main- 
tain the deposit at $30,000. That promise was never fulfîlled, and be- 
tween July 1, 1905, and November 1, 1905, the deposit never rose 
above $10. On July 25, 1905, the bank in vain again demanded that the 
promise to restore and maintain the deposit be fulfilled. The 6 notes 
which first fell due, aggregating $30,000, were paid, the remaining 14, 
which amounted to $'/0,000, were not paid, but the corporation sent its 
checks for them drawn on the German Savings Institution of St. Louis, 
which the Philadelphia bank forwarded to the Third National Bank of 
St. Louis and to the National Bank of Commerce of that city for col- 
lection, but they were not paid. The first note that remained unpaid 
matured on October 14, 1905. As the first unpaid checks were pro- 
tested from day to day the bank telegraphed for an explanation, and 
the shoe company answered that it was a misunderstanding with its 
bank, that the check dated the 17th would be paid on the 21st, and that 
they would arrange to take up ail the checks on the 36th of October. 
The assistant cashier of the bank again appeared in St. Louis on Sat- 
urday the 29th of Octobv-r. On October 30, 1905, he called on the 
Third National Bank, where its officers informed him that they had 
presented the checks daily but that they had not been paid ; that "they 
had no question but what they would be"; that the président of the 
shoe company was a good man, held in the highest esteem, but a poor 
financier; that the shoe company had been a customer of their bank for 
some years, and they had extended to it a line of crédit of $200,000, but 
that they had required it at some previous time to close its account with 
their bank because it was a continuai borrower. The assistant cashier 
then went to the ofïïce of the shoe company, where the président as- 
sured him that the reason for the failure to pay the notes at maturity 
was the yellow fever scare and poor collections, that some investors 
were about to buy some of his common stock and put in about $100,000 
or $200,000, that the notes would soon be paid, and that the business 
was in excellent condition; and he offered to secure the claim of the 
Philadelphia bank with his common stock in the corporation. The as- 
sistant cashier declined to accept the stock as security, and asked for an 
assignment of some accounts receivable of the corporation. Later in 
the day the président of the corporation agreed to make the assign- 
ment. The assistant cashier asked for a statement of the financial con- 
dition of the corporation, but the président declined to make it at that 
time, and promised to hâve one prepared for him after November 1, 
1905. It was not delivered to him until after the assignment of the ac- 
counts on November 2, 1905. From October 30, 1905, until some days 
after the assignment was made, the président was reported to be ill, and 
the assistant cashier was unable to see him, although he repeatedly en- 
deavored to do so. The assistant cashier did not call upon or inquire 
of the German Savings Institution, upon which the protested checks 
had been drawn, about their payment, or about its alleged misunder- 
standing with the shoe company, or about the latter's financial condi- 
tion, although he remained in the city of St. Louis several days after 
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October 30, 1905. He and the other officers of the Philadelphia bank 
testified that they believed the shoe company to be solvent, and that 
they did not believe that it was intended to give the bank any préfér- 
ence by the assignment. Other facts were established by the évidence, 
which fills many printed pages, but none that can control the resuit, 
which must be deduced f rom those which hâve been recited. 

Counsel contend that an actual intent of the debtor to create a préf- 
érence was indispensable to the avoidance of a préférence given by it 
within the four months, and that there was no substantial évidence of 
such an intention. It is unnecessary in this case to consider or décide 
whether or not such an intent was requisite, for the évidence is con- 
vincing that the shoe company was insolvent, and that under the cir- 
cumstances surrounding the transaction the inévitable efïect of the as- 
signment was a préférence, and the law conclusively imputes to the 
shoe company the intention to bring about the resuit which necessarily 
arose from the nature of the act which it performed (Western Tie & 
Timber Co. v. Brown, 196 U. S. 502, 508, 509, 25 Sup. Ct. 339, 49 L. Ed. 
571; Wilson v. City Bank, 17 Wall. 473, 486, 21 L. Ed. 723), so that 
the only real question in this case is, Did the bank hâve reasonable 
cause to believe a préférence was intended by the assignment when it 
received it? 

The rules of law invoked by counsel for the claimant that the test 
of insolvency is the insufïiciency of a debtor's assets to discharge his 
liabilities, and not his inability to pay his debts in the ordinary course 
of business as they mature (section 1, par. 15, c. 541, 30 Stat. 544 [U. 
S. Comp. St. 1901, p. 3418]), that the mère temporary failure of a 
debtor to discharge his obligations promptly as they fall due is in- 
suificient to prove that a creditor who is aware of such a default has 
reasonable cause to believe that it is intended to give a préférence 
which he then obtains (In re Eggert, 102 Fed. 735, 43 C. C A. 1 ; 
In re Pfaffinger [D. C] 154 Fed. 523), that mère grounds of sus- 
picion that a debtor is insolvent or that it is intended to create a 
préférence by a transfer are insufficient to establish the fact that the 
beneficiary who receives it had reasonable cause to believe that a 
préférence was intended thereby, and that there must be proof of 
reasonable grounds for such a belief (Stucky v. Masonic Savings 
Bank, 108 U. S. 74, 2 Sup. Ct. 219, 27 L. Ed. 640 ; Mackel v. Bart- 
lett, 36 Mont. 7, 91 Pac. 1064), are conceded to be sound and to be 
applicable to the case in hand. But the référée and the District Court 
found that the bank had reasonable cause to believe that it was in- 
tended to give a préférence by the assignment, and, when the court 
and the référée hâve considered conflicting évidence and hâve made 
a finding or decree thereon, it is presumptively right, and it may not 
be reversed unless it clearly appears that they hâve fallen into some 
error of law or hâve committed some serions mistake of fact in reach- 
ing their conclusion. Tilghman v. Proctor, 125 U. S. 136, 8 Sup. 
Ct. 894, 31 L. Ed. 664; Coder v. Arts, 152 Fed. 943, 946, 83 C. C. 
A. 91, 94, 15 L. R. A. (N. S.) 372, and cases there cited. 

The mère temporary inability of the shoe company to pay its debts 
as they matured was not the only reason for the bank to believe that 
a préférence was intended by the assignment to it in this case. A corpo- 
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ration whicli stated that it was worth more tlian $1,300,000 in convert- 
ible assets, in accounts receivable, and merchandise, and that it owed 
only about $430.000, borrowed $100,000 in April, and agreed to main- 
tain a deposit of $20,000. In Jmie it had drawn ont this $100,000 and 
more, and was so per.sistently kiting by depositing in the claimant bank 
St. Louis funds which it drew out on the same day by means of 
checks on that bank which it had deposited in another St. Louis bank 
that it was anxious to pay a charge of $1 on a thousand for tlie priv- 
ilège of continuing this practice, and it was prevented from prosecut- 
ing it only by the peremptory refusai of the Phiadelphia bank to ac- 
cepts its checks upon the St. Louis bank for this purpose. Would 
not thèse facts give a banker of ordinary prudence reasonable cause 
to believe that such a corporation could not be solvent, that its state- 
ments could not be true, that it could not be that it had a surplus of 
more than $800,000 of convertible assets and was yet persisting in 
such a pernicious course and was yet refusing to restore so modest a 
deposit as the $20,000 it had agreed to maintain? The shoe company 
violated its agreement to keep up its deposit in June, and it contin- 
ued in that breach in the teeth of repeated demands ever after. Before 
the bank took the assignment hère in controversy it knew that the shoe 
company had been persistently kiting, that it had failed to maintain 
its agreed deposit, that its local bank in St. Louis had refused to pay 
its checks to the amount of $70,000, that some of them had laid pro- 
tested for weeks, that the corporation after repeated demands by tel- 
egraph, by letter, and in person was tmable to pay them, and that the 
Third National Bank in St. Louis where the shoe company had had a 
line of discount of $300,000, had compelled it to close its account be- 
cause it insisted upon a perpétuai loan. It is true that the président 
of the corporation and many estimable gentlemen of St. Louis wrote 
and said pleasant things to the officers of the Philadelphia bank abotit 
the corporation. But the Philadelphia bank knew facts that some of 
the bankers in St. Louis were probably ignorant of, and in the face 
of the facts which bave been recited this court is unable to bring it- 
self to the conclusion that it clearly appears that the référée or the 
court below made any serions mistake when they found that the Phil- 
adelphia bank had reasonable cause to believe on November 2, 190-5, 
that it was intended to give it, what it actually received on that day 
by the assignment of the accounts, a préférence over other creditors 
similarly situated, and the decree below is accordingly affirmed ; and 
it is further ordered that the appellant shall hâve fifteen (15) days 
from the date when the mandate of this court shall bwî filed in the 
court below within which to surrender its préférence, anjcl that if said 
appellant within said fifteen (15) days shall surrender its préférence 
if shall then be allowed to prove its entire claim with like effect as 
if no préférence had been given, and this order shall be embodied in 
the mandate remitted to the court below. 
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T. S. FATXK & CO. v. STEIXER, LOBMAN & FUANK et al. 

DAVIS WAGON CO. v. S AME. 

(Circuit Court of Appeals, Fiftti Circuit. Deceinl;er 29, 1908. Keliearing De- 
nied February 2, 1909.) 

Nos. 1875, 1876. 

1. Bajtkeuptct (§ 114*)— RECEivEKS—AppoiNTME^iT— Notice. 

Under General Bankruptcy Order 23 (89 Fed. xi, 32 C. C. A. xxvi), i)ro- 
vidiug tliat refei'ees' orders should recite, according to tlie fact, tliat no- 
tice was glven and tlie manner tliereof, or that tlie order was uiade by 
consent, or that no adverse interest was represeuted at tlie liearing, or 
that the order was inade after hearing adverse interests, an order for the 
appointment of a receiver sliould not be made by the référée without no- 
tice, except in a case of imperious necessity, when the petitioner's rights 
could be secured and protected in no other way. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*] 

2. Bankbuptcy (§ 114*)— Appointment— Nature ob' Remedy. 

The appointment of a receiver is an extraordinary remedy, and will 
only be made on a showing of a clear case of right and pressing neces- 
sity. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*] 

3. Bankbuptcy (§ 114*)— Receivers— Pétition. 

Under Bankr. Act (Acts July 1, 1898, c. 541, 30 Stat. 545 [U. S. Conip. 
St. 1901, p. 3421 J) § 2 (3), authoriziug the appointment of receivers on t!ie 
axDplication of parties in interest in case the court shall find it absolutely 
iiecessary for the préservation of the estate until the pétition is dismissed 
or a trustée Is qualifled, a pétition failing to allège that the appointment 
of a receiver is absolutely necessary to préserve the estate, and failing 
to contain within itself, or by attached aflidavit, sworn facts showing such 
necessity is insuiHcient. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*] 

4. Bankbuptcy (§ 114*) — Receivers — Appointment — Consent by Bankrupt. 

Consent of an alleged banlirupt to the appointment of a receiver does 
not authorize such appointment, wliere it is not absolutely necessary for 
the préservation of the estate, as required by Bankr. Act (July 1, 1898, c. 
541, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3421]) § 2 (3). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*] 

5. Bankruptcy (§ 114*)— Receivers— Impkoper Appointment- Effect. 

The improper appointment of a receiver for a bankrupt should not be 
permitted to delay or afCect the trial of the issues between the crédit ors 
filing an involuntary pétition and intervening and opposing creditors as to 
whether the pétition should be granted. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*] 

Pétitions for Revision of Proceedings of the District Court of the 
United States for the Middle District of Alabama, in Banlcruincy. 

Thèse cases are consldered and decided together, as both pétitions seek to 
revise and reverse the same decrees. 

On November 9, 1907, at 6 o'elock p. m., an involuntary pétition in bank- 
ruptcy was filed in the court below against T. S. B'aulk & Co. by Steiner, 
Lobman & Frank, Schloss & Kahn, and the Sessoms Grocery Company (who 
will hereafter be referred to as Steiner and others), averring that they had 
provable debts against the alleged bankrupts exceeding $2,000; that the al- 
leged bankrupts were insolvent, and that they had made ])referentlal pay- 
ments to named creditors within four months. At the same time, Steiner and 

*For other cases see same topic & § nu.\ibek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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others flled a pétition for the appointment of a receiver. Tlie material aver- 
ments of the pétition are as follows: 

"Your petitioners show that the principal assets of sald T. S. Faulk & Co. 
consist of a stock of goods, wares, and gênerai merehandise, books of aeeount, 
choses in action, etc. That the said stock of goods, wares, and merehandise 
are situated in a storehouse in the town of Samson, Ala., formerly occupied 
by the bankrupts in thls' cause. 

"Your petitioners further show unto your honor that the said goods and 
merehandise situated in sald storehouse should be taken into the posses- 
sion of this court, and that the same should be preserved under the orders 
and direction of thls court for the beneflt of the creditors of this estate. That 
it is important and necessary that, in order that the said goods, wares, and 
merehandise, and other property belonging to the said T. S. Faulk & Co. may 
be properly held, preserved, and cared for until a hearing of their original 
pétition in this cause, a receiver should be appointed by thls honorable court 
to collect, hold, and préserve the same for the beneflt of said estate, and 
untll the further orders of thls court. 

"Wherefore, your petitioners respectfully pray that your honor wlll make 
an order appointhig some proper and sultable person as receiver in thls cause, 
with power and authorlty, and whose duty It shall be, to take possession 
of, seize, hold, and préserve ail of the assets, of whatsoever character or de- 
scription, a«d wherever the same may or oan be found, belonging to the said 
T. S. Faulk & Co., until the élection of a trustée in this cause, or until the 
further orders of this court. And, as in duty bound, petitioners will ever 
pray," etc. 

The pétition is verifled by B. Frank to the effect that he has read the same, 
and that the facts therein contained are true as therein set forth. There was 
flled in court at the same time, November 9, 1907, at 6 o'clock p. m., an order 
signed by the référée in bankruptcy, granting the prayer of the foregoing pé- 
tition and appoiuting a receiver. The order is as follows: 

"Thls cause comlng on to be heard by the undersigned upon the pétition 
of Stelner, Lobman & Frank, Schloss & Kahn, and Sessoms Grocery Com- 
pany, praying for the appointment of a receiver to take charge of the property 
and efCects of the alleged bankrupts in this cause, and to hold and préserve the 
same pending the further orders of this court; and it appearing to the court 
that it would be to the interest of the said estate that the property and effiects 
thereof should be collected up and cared for pending the hearing of the orig- 
inal pétition in this cause: 

"It Is therefore ordered, adjudged, and decreed by the court that George 
Stuart be, and hereby is, appointed as receiver of ail of the estate, property, 
and effects, books of account, choses in action, and évidences of debt, of every 
character and description, belonging to the said T. S. Faulk & Co., with power 
and authorlty to take immédiate possession thereof, wherever the same may 
or can be found, and hold and préserve the same untll the further orders of 
this court. 

"It Is further ordered that any and ail persons havlng in their possession or 
under their control any property or assets belonging to said alleged bankrupts 
be, and hereby are, requlred to forthwith deliver the same to said receiver 
upon demand ; and ail other persons and parties having in their possession any 
of the assets belonging to sald estate are hereby ordered to deliver the same 
to said receiver. 

"It is further ordered that thls order shall not take efCect until the petition- 
ing creditors shall hâve entered into a bond, with good and suflicient sureties, 
payable as requlred by law, and approved by this court, in the sum of $1,000, 
and until said receiver shall hâve entered into a bond, with good and sufli- 
cient sureties to be approved by the court, in the sum of $5,000. 

"Done this 9th day of November, 1907." 

The receiver gave bond and took possession of the property of the alleged 
bankrupts. On December 23, 1907, T. S. Faulk & Co. flled a pétition addressed 
to the judge of the District Court, alleging that it was not necessary to ap- 
point a receiver to préserve the property, and that it was not necessary to 
continue the receiver in possession of the property pending the trial of the 
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original pétition, and praying that the receiver be discharged and that they 
be restored to tlie possession of the property. 

On the same day, the Davis Wagon Company flled a sworn pétition, alleging 
that it was a creditor of the alleged bankrupts ; that it was not absoltitely 
necessary to appoint a reeeiver for the préservation of the estate of the al- 
leged banivrupts, and that the appointment was greatly detrlraental to the 
interest of the estate; and alleging other facts tendlng to show that the ap- 
pointment was improvldent. The pétition concluded with a prayer that the 
receiver be discharged, and directed to deliver the property back to the 
possession of T. S. Faulk & Co., and that the order appointing the receiver be 
vaeated and annulled. The court heard thèse two pétitions, and made the 
following order: 

"After due notice to the petitioning creditors and the receiver, this cause 
came on this day to be heard on the pétitions of the Davis Wagon Company 
and of the sald alleged bankrupts, T. S. Faulk & Co., praying for the dis- 
charge of the receiver heretofore appointed In the cause, and for the vacation 
of the order of the appointment of such receiver, and for the restoration to 
the possession of the said T. S. Faulk & Oo. of the property and assets of tiio 
alleged bankrupts now in the hands of the receiver. 

"In support of each of said pétitions, said respective petitioners ofCered the 
record and proceedings in the cause ; no further évidence being otfered by an>- 
of the parties. 

"And now, after due hearing of said pétitions, it is ordered and adjurtsert 
by the court that, in so far as they respectively pray for the discharge of said 
receiver and the vacation of the order of appointment of the receiver, they lie, 
and the same are hereby. denied and refased. 

"Done this Deeember 23, 1007." 

The record shows that the alleged bankrupts duly flled an answer to the 
involuntary pétition agalnst them, denying their insolvency, and deuying the 
alleged aet of bankruptcy, and elaimlug that the aggregate value of theii- 
property would exceed $00,000, and that their debts were not in excess of 
$28,000. They also flled a writteu demand that the issues presented by the 
pétition and the answer be trled by jury. 

On the application of the Davis Wagon Company and 18 other creditors of 
tlie alleged bankrupts holding claims varying in amount from $15 to $1,000, 
an order was made that they be severally and separately allowed to appear 
in opposition to the pétition flled herein for involuntary bankruptcy, and 
they were made parties to the proceeding. Thereupon they flled a plea, several- 
ly and separately denying that T. S. Faulk & Co. had committed an act of 
bankruptcy, as alleged in the pétition, or that they are insolvent, and demand- 
ing a trial of the issue by jury. 

Steiner and others flled the following replication to the pleas or answer of 
T. S. Faulk & Co.: 

"(1) That said original pétition flled in this cause by them agalnst the said 
T. S. Faulk & Co. to adjudge the said Faulk & Co. bankrupts, within the 
purview of the acts of Congress relatlng to bankruptcy, was flled at the in- 
stance and request of the said T. S. Faulk & Co., and upon their admission of 
the facts therein alleged. 

"(2) That on, to wit, the 6th of November, 1907, the said T. S. Faulk, acting 
for and on behalf of the sald flnn of T. S. Faulk & Co., and being fully au- 
thorized in that behalf, Informed the petitioners, in substance, that said flrm 
was flnancially embarrassed to such an extent as to be unable to continue tlie 
mercantile business in which said flrm was then engaged ; that his said flrm 
owed large sums of money, which was then past due, and consulted and eon- 
ferred with the représentatives of some of the petitioners with the view of de- 
vising a plan whereby he could pay or satisfy the creditors of said flrm of 
T. S. Faulk & Co., or provide a method for the administration of the ns^ets of 
said flrm for the benoflt of said creditors; and petitioners aver that as the 
resuit of said negotiation or conférence the said T. S. Faulk, aciing lor aua un 
behalf of said T. S. Faulk & Co., and heing authorized so to do, requested 
that petitioners flie a pétition in bankruptcy agalnst him and obtain the ap- 
pointment of a receiver to take charge of his assets and property for the bene- 
flt of his creditors, and represented to your petitioners to be true the facts so 
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alleKeJ, and which were alleged, in said pétition, and tliat, pursuant to said 
request, your petltloners, in good faith, flled tbe pétition in tliis cause, and, 
upon tlie flliug thereof, obtalned tlie appointment of a receiver to talîe charge 
ot' the assets of said firm, and, as a condition précèdent to tlie appointment 
of said receiver, they executed the petltioner's bond required by law In sucli 
cases in the sum of, to wit, $1,000, and they also became surety upon the bond 
of the receiver appolnted In said cause, In the sum of, to wit, $5,000, whIch 
said bonds were made pursuant to the statute in such cases provlded, and 
pursuant to the order of tiie court in the premises ; that your petltloners 
eniployed counsel to represent them In the flllng of said pétition and in tlie 
said proceedlng, and incurred the costs and expenses incident thereto, amount- 
iug in the aggregate to a large sum, and for ail of which they became liable. 

"Wherefore, your petltloners aver that said Faulk & Go. hâve walved their 
rlght to Interpose, or are estopped from Interposlng, the défenses sought to 
be set up in said several pleas or answers. 

"(3) ïhat on, to wit, the Gth day of November, 1907, T. S. Faulk, acting 
for and on behalf of said flrni of T. S. Faulk & Co„ requested that the petl- 
tloners in the said original pétition in bankruptcy flled In thls cause put said 
firm in Involuutary bankruptcy, upon the grounds in said pétition alleged, in 
order that the assets of said flrm might be administered for the beneflt of the 
eredltors of said firm ; that, acting uiion said request, petltloners in the 
said original pétition In bankruptcy in good fiilth employed counsel, and in- 
curred a liabllity therefor, in the premises, and Instructed said counsel to file 
the pétition in bankruptcy agalnst said Faulk & Co. ; that said counsel dld 
accordingly and in good faith file the said original pétition for petltloners in 
thls cause, and obtalned the appointment of a receiver, which said receiver 
duly qualifled and took possession of the assets of said Faulk & Co. ; that 
petltloners paid the costs required by law to be paid upon the flling of said 
original pétition in thls cause; that they executed a petltioner's bond as a 
condition précèdent to the appointment of a receiver, and that some of them 
became liable as suretles on said recelver's bond, ail of which was done at 
the instance and request of the said T. S. Faulk & Co. 

"Wherefore, they say that the said T. S. Faulk & Co. should not, in thls 
honorable court, be permltted to set up the défenses sought to be set up in 
said pleas or ans wer," 

T. S. Faulk & Co. demurred to thèse repllcatlons. 

The cause came on to be heard, and Stelner and others moved the court 
to set aslde and vacate the order which allowed the Davis Wagon Company 
and other eredltors to intervene in opposition to the original pétition. There- 
upon, the court, decldlng the motion and the demurrer, made and entered the 
foUowlng order; 

"Thls cause comlng on to be heard, came the parties, and the original peti- 
tloning eredltors movcd the court to set aslde and vacate the order of the 
court made in said cause ou the lOth day of July, 1908, allowlug the Davis 
Wagon Company and certain other eredltors to appear In opposition to the 
original pétition seekiug to adjudge the said défendants bankrupts, and to 
strlke from the files the pleas of Luttrell Hardware Company, and of Troy 
Bank & Trust Company, and of Davis Wagon Company, et al., severally deny- 
ing that said T. S. Fanlk & Co. had commltted an act of bankruptcy, and also 
strlke from the files the demurrer of the Troy Bank & Trust Company and 
Davis Wagon Company et al., severally, to the spécial repllcatlons of the 
original petitloniug eredltors, wliicîj said pleas and demurrers were flled in 
thls cause on the lOth day of July, 1908; 

"And it appearing to the court that its said order of July lOth was made 
in advance of the hearing of the cause, and without notice to the original 
petltloning eredltors, and subject to their right to move to vacate it: Now, 
upon considération, I am of the opinion that it is wltlilu the discrétion of the 
court to allow the eredltors to intervene, atter the tlnie flxed by law for plead- 
Ing, but that they should not be allowed to do so under the circumstances 
of this case, except for the purpose of interposlng such défense as the alleged 
bankrupts could interpose. 

"The demurrer of T. S. Faulk & Co. to the spécial replicatious of the 
original petitioning eredltors havlng been argued by counsel and consldered, 
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I am of the opinion tttat the facts set up in tliese replications are not proper 
matters for replicatiou, and tliat the demurrers should be and are sustained ; 
but I am of the opinion that while the matters set up In said spécial replica- 
tions may not wholly avold the défense set up In the pleas of the alleged 
bankrupts, yet, if the original pétition in thls cause vvas in fact flled by the 
petitioning creditors in good faith, at the instance or request of the alleged 
bankrupts, and the appointment of the receiver obtained and costs and ex- 
penses incurred by those creditors pursuant to sueh request or Invitation, 
that It would be manlfestly Inéquitable to permit the alleged bankrupts to 
défend agalnst the pétition without, at least, placing the petitioning creditors 
In statu quo by reimbursing them for such costs and expeiises as were thus 
incurred ; and It being made known to the court by the original petitioning 
creditors that such was the fact, and that they desired to make proof thereof, 
and the court having. In the investigation of one branch of this case wherein 
testimony had been taken by both parties touching this question, announced 
that it would examine and eonsider that évidence before proceeding further 
with the trial of the case to ascertain whether or not the contention of the 
petitioning creditors vvas sustained, but counsel for the alleged bankrupts hav- 
ing stated their désire to submit additional évidence upon this Issue, and the 
court, desiring to be fully Informed, deenis It proper to refer the niatter to a 
spécial référée to take the testimony and make re])ort thereof to tliis court: 

"It is therefore ordered, that It be and hereby is referred to Philip H. 
Stern, Esquire, as spécial référée, with instructions to hold a référence, glving 
the parties in Interest, or their attorneys, reasouable notice thereof. Upon 
such hearlng, the référée will take the testimony submitted l)y the parties 
touching the contention of the petitioning creditors, viz., that the proceeding 
had been Instituted and costs and expeuses incurred by them. In good faith, 
at the instance or request of the alleged bankrupts ; and aiso the fair and 
reasonaWe expenses incurred by them in the preinises, lueluding fair , and 
reasouable compensation for the receiver appointed in said cause for his 
services thereln, and the fair and reasonable compensation to the attorneys 
of the receiver, and to the attorneys of original petitioning creditors for their 
service In the premises to the présent time; and he wlll also separately as- 
certain the fair and reasonable value of such services from the filing of the 
pétition to the tIme of the interposition of the défense by the alleged bank- 
rupts. 

"The référée Is authorized to employ a stenographer for the purpose of 
taliing and transcribing the testimony submitted, and he wlll report the 
testimony, together with his finding therefrom, to the court for Its considéra- 
tion, witli ail due diligence. 

"And the court being further of the opinion that the alleged bankrupt was 
not entltled to hâve a trial by jury at this time, prior to the ascertalnment 
of the facts as to the consent or procurement of the alleged bankrupts to 
the filing of the pétition against them, and a détermination of the rights of 
the parties In that event, continued the trial of the case to the next term, 
against the objection of the alleged bankrupts, who excepted to such contlnu- 
ance. 

"On the coming In of the report of the spécial référée, the court will make 
such further orders in respect thereto as may then be deemed proper. 

"Done this the llth day of August, 1908." 

The pétitions for revision seek to vacate and reverse the foregoiug orders 
and deerees. Among the many assignments of error, it is claimed: (a) That 
the facts stated In the pétition for the appointment of a receiver were In- 
sufficient in law to justif y the appointment ; (b) that the court erred in re- 
fusing to vacate and annul the order appointing the receiver, and in refusing 
to discharge him. And, In the decree of August 11, 1908, It is alleged that the 
court erred (c) In deuylng them a trial until after a référence should be held 
to ascertain costs, expenses, and attorney's fées ; (d) in ordering au ascertaln- 
ment of fées to be paid by alleged bankrupts for the attorneys of the re- 
ceiver in said cause ; (e) in ordering the ascertainment on said référence of 
expenses, costs, and attorney's fées Incurred by the petitioning creditors acd 
the receiver after your petitioners had interposed their sworn plea to the 
orighiaJ pétition and their demand for a jury trial of the cause ; (f) In holding 
165 F.— 55 
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that if the original pétition in the cause was In faet flled by the petltlonlnff 
creditors In good faith, at the instance or request of the alleged bnnkrvipts, 
and the appolntment of the recelver obtalned and costs ahd expenses incurred 
by those creditors pursuant to such request or invitation, that it would be 
Inéquitable to permit the alleged bankrupts to défend against the pétition 
wlthout placing creditors in statu quo by reimbursing théni for such costs and 
expenses as were thus incurred ; (g) by referrlng the cause to a spécial référée 
to take testimony and make report upou the Issue suggested by the court, 
viz., that it wonld be inéquitable to permit the alleged bankrupts to défend 
against the pétition by placing the petitionlng creditors in statu quo by reim- 
bursing them for such costs and expenses as were thiïs incurred, as set forth 
in said order; (h) by holding that the alleged bankrupts were not entltled to 
hâve a trial by jury before the ascert'alnnient of the facts as to the alleged 
consent or procurement of the alleged bankrupts to the filing of the pétition 
against them, and a détermination of the rights of the parties in that event. 

Warren S. Reese (J. M. Chilton, on the brief), for petitioner T. 
S. Faulk & Co. 

Massey Wilson and Thomas W. Martin, for petitioner Davis Wagon 
Co. 

B. P. Crum (Steiner, Crum & Weil, on the brief), for respondents. 

Before PARDEE and SHELBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

SHELBY, Circuit Judge (after stating the facts as above). 1. When 
the involuntary pétition was filed, the pétition to appoint a receiver 
was also filed, and the receiver was appointed immediately, without 
notice to the alleged bankrupts. No fact is alleged or shown by the 
record to authorize the appointment without notice. The bankruptcy 
act does not expressly provide that notice shall be given before the 
appointment shall be made, but it is a gênerai rule that, from the in- 
stitution of a suit until final judgment, every step that immediately 
afïects the rights of a défendant should be preceded by notice, and, 
with few and well-defined exceptions, no court is justified in appoint- 
ing a receiver and seizing the property of a défendant without giving 
him notice and an opportunity to be heard. It is necessary to fairness 
and justice in ail légal procédure that judicial action should be taken 
in open court on issue between the parties, or after an opportunity for 
such issue ; and a regard for this rule "will not only insure the rights 
of litigants, but will also protect from the unjust criticisms so often 
made, and, what is of more importance, will secure the courts them- 
selves against hasty and ill-considered action." Hutchinson v. Amer- 
ican Palace-Car Company (C. G.) 104 Fed. 182, 185. 

The twenty-third gênerai order in bankruptcy (89 Fed. xi, 32 C. 
C. A. xxvi) provides that: 

"In ail orders made by a référée, it shall be reclted, according as the fact 
may be, that notice was glven and the manner thereof ; or that the order 
was made by consent ; or that no adverse interest was represented at the 
hearing ; or that the order was made after hearing adverse Interests." 

The référée, in the appointment, disregarded this order. This rule 
is prescribed by the Suprême Court by authority of section 30 of the 
act (Act July 1, 1898, c. 541, 30 Stat. 654 [U. S. Comp. St. 1901, p. 
3434]), and it is the duty of référées to make their orders conform 
to it. 
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It has been doubted if a référée is ever justified in appointing a re- 
ceivér without notice before adjudication. Ross-Meeham Fdry. Co. 
V. Son. Car & Fdry. Co. (D. C.) 124 Fed. 403. No principle is more 
essential to the administration of justice, whether by a référée or a 
judge, than that no man sliould be deprived of his property without 
notice and an opportunity to make his défense. A mistaken notion 
seems to bave grovvn up in référence to bankruptcy proceedings that 
they are in some way an exception to this principle. It constantly oc- 
curs that applications are made for summary action by référées with- 
out any notice whatever to the parties who are in possession of the 
property sought to be seized. Alderson on Receivers, § 280. The 
courts should stand firmly against this tendency, and not hesitate to 
vacate any order of a référée that is violative of this vital principle. 
If it be conceded that a case may occur where a référée could lawfully 
appoint a receiver without notice — a question it is not necessary now 
to décide — he is certainly not authorized to disregard the rule of equi- 
ty procédure as to notice which controls a chancellor when appointing 
receivers. Under the well-established rule, a chancellor will not ap- 
point a receiver without notice except in a case of imperious necessity, 
when the rights of the petitioner can be secured and protected in no 
other way. It sometimes becomes necessary for the court to act with- 
out notice to the défendant, when he has absconded, or is beyond the 
jurisdiction of the court, or cannot be found, or when there is im- 
minent danger of irréparable injury, or when, by giving notice, the 
very purpose of the appointment may be rendered nugatory. The rule 
on the subject is found in many cases, and has often been enforced by 
this court. Thèse limitations upon the authority to appoint a receiver 
without notice, to say the least, are controlling when an application 
to make the appointment is decided by a référée in bankruptcy. 

2. We are also required to consider the question whether there is 
anything in the record, as matter of law, to justify the appointment of 
a receiver. Aside from the bankruptcy act, the appointment of a re- 
ceiver is an extraordinary remedy, and is granted with great caution 
and only in cases of necessity. The court acts with extrême caution, 
and requires a clear case of right and pressing necessity to induce it 
to make an appointment. Is the rule less strict as to the appointment 
of receivers in bankruptcy? The bankruptcy act was framed with the 
purpose of securing to the creditors a distribution of the bankrupt's 
estate at a minimum cost. The policy of the act is one of economy, 
and, to promote this policy, Congress sought to provide against the 
improvident and unnecessary appointment of receivers. The authority 
to make the appointment is conferred and limited by the act. There 
is but one ground stated for the appointment. The act authorizes the 
appointment of receivers "upon the application of parties in interest, 
in case the courts shall find it absolutely necessary, for the préservation 
of estâtes, to take charge of the property of bankrupts after the filing 
of the pétition and until it is dismissed or the trustée is qualified." 
Act July 1, 1898, c. 541, § 3 (3), 30 Stat. 545 (U. S. Comp. St. 1901, 
p. 3421). The pétition to appoint the receiver should allège that the 
appointment is absolutely necessary for the préservation of the estate, 
and thé facts should be stated either in the sworn pétition, or in ac- 
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companying affidavits showing the necessity. The record falls far 
short of this rule, both as to averment and proof. Neither the pétition, 
the affidavit accompanying it, the .order of appointment, nor other 
parts of the record show that the appointment was absohitely neces- 
sary for the préservation of the estate. In a repHcation filed in a sub- 
séquent proceeding, it is alleged that Faulk & Co. agreed with Steiner 
and others that the involuntary pétition should be filed and a receiver 
appointed. This feature of the case will be referred to later. It is 
sufficient at this point to say that the order appointing the receiver 
does not purport to hâve been made by consent, and the record no- 
where shows such agreement to hâve been made. We think it appears 
from the record that the appointment was improvident, and in opposi- 
tion not only to the form but to the substance of the law. We are of 
opinion that the District Court erred in refusing to discharge the re- 
ceiver. A decree will be entered reversing the order of the District 
Court of December 23, 1907, and vacating the order of the référée ap- 
pointing the receiver, and the petitioning creditors, on whose motion 
he was appointed, will be taxed with ail the costs and fées of the re- 
ceivership, when ascertained by the District Court. 

3. We come now to consider the decree of the District Court of 
August 11, 1908. The involuntary pétition had been filed; - Kaulk & 
Co., the alleged bankrupts, had filed pleas denying insolvency and 
denying alleged acts of bankruptcy; creditors had been allowed to 
intervene to oppose the involuntary pétition, and they had also filed 
pleas denying the insolvency of the alleged bankrupts and denying the 
alleged acts of bankruptcy. A trial by jury had been demanded. To 
thèse pleas, the original petitioning creditors, Steiner and others, pre- 
sented several replications, to the effect, in brief, that, before the in- 
voluntary pétition was filed, Faulk & Co. had agreed with Steiner and 
others that it should be filed, that the alleged bankrupts were insol- 
vent, and that a receiver should be appointed. Faulk & Co. demurred 
to thèse replications. On the trial, the court made the order in ques- 
tion. The effect of the order was to stop the trial, so that a spécial 
référée might inquire intq the question whether or not Faulk & Co. 
had made the agreement alleged in the replications. The référée is al- 
so directed to ascertain the costs and expenses of the petitioning cred- 
itors in prosecuting the involuntary pétition and in having the re- 
ceiver appointed. This order is attacked by both Faulk & Co., the al- 
leged bankrupts, and the Davis Wagon Company, a créditer interven- 
ing in opposition to the involuntary pétition. The important question 
presented by the objections to this order of référence relates to the 
efifect of the alleged agreement that the involuntary pétition should 
be filed and the receiver appointed. If the efifect of such agreement — 
if shown to be made — is not to deprive Faulk & Co., or the creditors in- 
tervening in opposition, of the right to object to the appointment of a 
receiver and to resist the adjudication, then the référence and investiga- 
tion is useless. The bankruptcy act makes no provision for the ap- 
pointment of a receiver in bankruptcy by the consent of the alleged 
bankrupt. The appointment, by the terms of the act, is only autlior- 
ized when it is absolutely necessary for the préservation of the estate. 
The involuntary pétition is filed on the theory that the alleged bank- 
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rupt is insolvent ; that he has creditors to whom his estate is to be dis- 
tributed. If this be not true, there is no reason for the appointment 
of a receiver or for the adjudication. The creditors, therefore, are 
the parties chiefly interested in avoiding the expenses of an unneces- 
sary receivership. It was not intended, vve think, that the bankrupt, by 
his consent, could remove the limitation of the statute, and authorize 
the appointment of a receiver where it was not necessary for the prés- 
ervation of the estate. Provisions of the act for the protection of the 
bankrupt cannot be waived by him if such provisions also serve to 
protect the bankrupt's crechtors In re Sarsar (D. C.) 9 Am. Bankr. 
Rep. 576, 120 Fed. 40. In Whelpley v. Erie Ry. Co., 6 Blatchf. 371, 
Fed. Cas. No. 17,504, it was claimed that a party was estopped by con- 
senting to the appointment of a receiver. Nelson, Circuit Justice, held : 

"I do not assent to this vlew. The compauy waived the iiotico wliich is 
required by the rules and iiraefiee of this cmivt liefore an iiijunction tau )-.e 
issued ; but the order for tlie injniiction, and for tlie appointment of a receiver. 
depended upon the .Indsnieut of the jiidge who granted theni. Indeed, I ani 
not prepared to admit that an order for an injunction, or a receiver, can be 
made in an improper case, even with the consent of both parties, more espe- 
cially where the rights of tUlrd persons may be concerned." 

The agreement of the alleged bankrupt that a receiver should be 
appointed — if such agreement has been made — should not, under the 
circumstances, be permitted to affect the rights of opposing creditors 
(Scott v. Hotchkiss, 115 Cal. 89, 47 Pac. 45; Beach on Receivers, § 
49 ; Alderson on Receivers, § 51) ; nor should such appointment, when 
not authorized by law, be permitted to delay or aflfect the trial of the 
issues between the creditors filing the involuntary pétition and the in- 
tervening and opposing creditors. 

That part of the order of August 11, 1908, which sustains the de- 
murrer of T. S. Faulk & Co. to certain replications is affirmed; the 
remainder of said order is reversed. 
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(Circuit Court of Appeals, Second Circuit. Noveuiber 16, 1908.) 

No. 49. 

1. Négligence (§ 136*) — Pkc,!:tji(\tj; Cause of In,jury— Question of Law ok 

OF Fact. 

It is only when the facts are clearly scttled and I>ut one infcrouce can 
possibly be drawn therefrom that the cjuesfion of i)roxin'.ate cause is one 
of law. 

[Ed. Note. — For other cases, see Née! licence, Cent. Dig. §§ 20'2, .'ÎOO ; Dec. 
Dig. § 136.*] 

2. Mastee and Seevant (§ 285*)— Injuky to Brakejian — Vioi,.\tion of Sape- 

TY Applia.'^ce Act. 

PlaintifC was a bralvcman ou a freiglit train of defendant's railroad be- 
Ing moved in interstate business, and was directed to eut oiif the two rear 
cars wliile the train was moving slowiy and before it reached a certain 
switcli. The autoniatic coupler on one of the cars was broken, and plalu- 
tifC went between the cars and atteinpted to pull the pin by hand, but, not 

•For otber cases see same topio & S number in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
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succeeding, started out, when his foot caught In an unWocked swltch 
frog and he was injured. HeU, In an action to recover for the injury, 
that the question whether the fallure of défendant to hâve the car prop- 
erly equipped was the proxlmate cause of the injury, so as to render it 
Uable therefor under the safety appUance act of March 2, 1893, c. 196, § 
8, 27 Stat. 532 (U. S. Comp. St. 1901, p. 3176), was, under the évidence, 
one of fact for the Jury, and that it was error for the court to direct a 
verdict for défendant. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1020 ; 
Dec. Dig. § 285.* 

Duty of railroad companies to furnish safe appliances, see note to Fel- 
ton V. Bullard, 37 C. C. A. 8.] 

3. Master and Sebvant (§ 289*) — Injuey to Bbakeman— Conteibutobt 

Négligence. 

In an action by a bralîeman against a railroad company to recover for 
an injury reeeived In attemptlng to uncouple cars in a moving train, 
the question of contributory négligence held, under the évidence, one for 
the jury.^ 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 1089; 
Dec. Dig. I 289.*] 

4. Master and Seevant (i 112*) — Injubt to Servant— Détective Appi.1- 

ANCES— Unblocked Raileoad Fkogs. 

ïhe use by a railroad company of unblocked frogs in a switchyard does 
not constitute négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. 5Q 
218, 221 ; D«C. Dig. § 112.»] 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

Pinney, Thayer & Van Slyke, for plaintiflf in error. 
J. Colton and Cravath, Henderson & De Gersdorff (Lyle H. Hall, o: 
counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This was an action to recover damages for 
Personal injuries sustained by the plaintiff while employed by the 
défendant upon its railroad. The complaint is based both upon the 
alleged violation by the défendant of the fédéral safety appliance act 
(Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St 1901, p. 
3174]), and upon the alleged négligence of the défendant. Upon the 
trial the plaintifï put in his case. The défendant thereupon moved 
to dismiss the complaint, and the court granted the motion. 

Upon this writ of error the ultimate question is whether, viewing 
the testimony from the standpoint most favorable to the plaintiff, 
and giving him the benefit of ail inferences fairly to be drawn there- 
from, a case was presented which should hâve gone to the jury. There 
was évidence from which the jury would hâve been warranted in 
finding thèse facts: At the time of the accident, May 24, 1906, the 
plaintiff was employed as rear brakeman on a freight train which 
ran daily — starting in the morning — from St. George, Staten Island, 
in the state of New York, to Cranford Junction, in the state of New 
Jersey. On the morning in question the train started from St. George 
as usual, and ran, picking up freight cars at varions points, until it 

•For other cases see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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reached the Arlington yard upon Staten Island, where it was rear- 
ranged and made up for the run into New Jersey. The train was 
composed of 35 cars, with a caboose at the rear. As the train ap- 
proached Cranford Junction the conductor ordered the plaintiff to eut 
off the two rear cars upon the main track in the Cranford yard. It 
was necessary that this cut-off should be made before reaching a 
switch track leading from the main track into the "West Yard," so 
called, in order that the entrance to such track should not be blocked. 
As the train drew near the place for making the cut-off it was run- 
ning at a slow speed — about two miles an hour — and the plaintiff, 
who was upon the caboose, jumped off and ran forward to eut off 
the two cars as ordered. He attempted to use the uncoupling device 
provided — a eut lever — on the front end of the second car, but it would 
not work, the chain Connecting it with the top of the coupling pin be- 
ing broken. The plaintiff was out of sight of the engineer and other 
brakemen, and could not signal them to stop the train. He there- 
fore went between the cars and attempted to raise the pin by hand, 
but failed to do so, and in endeavoring to step out from between 
the cars caught his foot in an unblocked frog of a switch leading to 
a turntable, was unable to extricate it, and was pulled down under the 
wheels, receiving the injuries complained of. The plaintiff knew the 
location of the turntable switch, but did not know that the frog was 
unblocked. 

Upon thèse facts it is obvious that the défendant violated the 
safety appHance act. The car was not equipped with couplers which 
could be "uncoupled without the necessity of men going between the 
ends of the cars." The uncoupling device was broken. The defend- 
ant's liability for any in jury caused by such violation of the statute 
was absolute, and not dépendent in any degree upon its négligence. 
St. Louis, etc., R. Co. v. Taylor, 310 U. S. 281, 38 Sup. Ct. 616, 53 
L. Ed. 1061. 

The inquiry, then, is whether this violation of the statute was the 
proximate cause of the accident. But such a question cannot ordi- 
narily be determined as a matter of law. It is generally the province 
of the jury to détermine the proximate cause of an in jury. As said 
by Mr. Justice Strong in Milwaukee, etc., R. Co. v. Kellogg, 94 U. 
S. 469, 474, 24 h. Ed. 256 : 

"The true rule is that what is the proximate cause of an in.lm'y is ordinarily 
a question for the jury. It is not a question of science or of légal knowledge. 
It is to be determined as a faet in view of the cireumstances of fact attond- 
ing it." 

See, also, Choctaw, etc., R. Co. v. Holloway, 191 U. S. 334, 24 Sup. 
Ct. 102, 48 L. Ed. 207; Southern Pacific Co. v. Yeargin, 109 Fed. 
436, 48 C. C. A. 497; San Francisco, etc., Co. v. Carlson (C. C. A.) 
161 Fed. 859; Missouri, etc., R. Co. v. Byrne, 100 Fed. 359, 40 C. 
C. A. 402. 

It is only when the facts are clearly settled and but one inference 
is possible to be drawn therefrom that the question of proximate cause 
is one of law. In the présent case the question was essentially one 
of fact — différent conclusions could be drawn from the testimony. It 
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is true that the direct instrumentality by which the plaintiff was in- 
jured wàs the frog. It was the immédiate, but not necessarily the 
proximate, cause. It was for the jury to détermine whether the fail- 
ure of the défendant to equip the cars with the apphances required by 
the statute was, in view of ail the facts and circumstances, a prox- 
imate cause of the accident. Had the car been properly equipped, 
there would hâve been no occasion for the plaintifï to go into a place 
of danger. We cannot say that the jury would not hâve been war- 
ranted in finding that the accident would never hâve occurred had the 
car been equipped with the statutory appliances, and, consequently, 
that the failure to hâve such appliances was a proximate cause of the 
plaintiff's injuries. 

The trial court ruled as a matter of law that the violation of the stat- 
ute was not a proximate cause of the accident, and in so ruling erred. 
This error nécessitâtes a new trial, and the considération of the other 
questions raised may be unnecessary. As, however, the same ques- 
tions will undoubtedly arise upon another trial, it seems désirable to 
examine them. 

It is contended that upon the facts the plaintifï was, as a mat- 
ter of law, guilty of contributory négligence. We cannot so rule. 
Without attempting to differentiate betv/een the défense of assump- 
tion of the risk, which cannot be set up in an action based upon the 
safety appliance law, and the défense of contributory négligence (sec 
Schlemmer v. Bufifalo, etc., R. Co., 205 U. S. 1, 37 Sup. Ct. 407, 51 
L,. Ed. 681), it is sufficient to say that the question of contributory 
négligence hère was one for the jury. The duty of the plaintiff was 
to uncouple the cars. His first obligation was to use the safety ap- 
pliance, He attempted to use the appliance on his side of the car, 
but it was broken. He could only bave used the appliance on the op- 
posite side of the car — ^provided it was in working order — by in some 
way going around or across the moving train. He could hardly bave 
accomplished this before reaching the west yard switch. He attempt- 
ed to obey his order by uncoupling by hand. Under the circumstances 
it cannot be said as a matter of law that he adopted a dangerous meth- 
od of discharging his duty when a comparatively safe means was 
open to him. It was peculiarly within the province of the jury to 
look into ail the facts and circumstances and détermine whether the 
plaintiff used the ordinary care required of him in carrying ont the 
order which was given him. Négligence is not the only inference 
possible to be drawn from the facts, and its existence could not be 
determined as a matter of légal knowledge. 

In the next place, it is contended by the plaintiff that the trial 
court erred in holding, as a matter of law, that the use of an un- 
blocked frog did not coristitute négligence. While, as already pointed 
out, we think the court erred in holding, as a matter of law, that the 
condition of the frog was the proximate cause of the accident, we are 
of the opinion that the ruling that its unblocked condition did not es- 
tablish négligence was correct. The testimony was quite insufficient to 
show any material distinction between the présent case and the cases 
of Southern Pacific Co. v. Seley, 153 U. S. 145, 14 Sup. Ct. 530, 38 
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L. Ed. 391, Wabash R. Co. v. Kithcart, 149 Fed. 108, 79 C. C. A. 
150, and Kilpatrick v. Choctaw R. Co., 121 Fed. 11, 57 C. C. A. 
255, wliere it was held that the use of unblocked frogs did not con- 
stitute négligence. Moreover, it is by no means clear that the présence 
of the ordinary blocking would hâve prevented the plaintiff from 
catching his foot in the wing of the frog. 
The judgment of the Circuit Court is reversed. 



DALTON V. GUXNISON, .Tudge. 

(Cil-cuit Court of Appeals, Ninth Circuit. December 7, 1908.) 

No. I.CjO. 

Exceptions, Bii.l of C§ 43*)— Signinq— Timk— Nix'icss.^-ry Delat. 

A deiay in settling and signing a bill of exceptions until after the ex- 
piration of tbe time fixed for flling tlie same as extendeti, caused by the 
Inability of tlie court stenographer to malce a trauscript of his notes of 
the évidence and exceptions withln the time so extended, is an extraor- 
dinary circnnistance within an exception to the rule that a bill not pre- 
sented within sucli time cannot be signed tliereafter, so that, on such 
facts appearing it is the duty of the judge to sign and allow the bill. 

[Ed. Xote. — Eor other cases, see Exceptions, Bill of, Cent. Dig. § 72i/. ; 
Dec. Dig. § 43-*] 

AppHcation for Writ of Mandamus. 

The petitloner ajiplies for a writ of mandamus to the Judge of the District 
Court of Alaska, Division No. 1, requiring him to settle and allow a bill of 
exceptions In a civil action in which the petitloner was défendant and Henry 
Bratnober was plaintiff. The pétition présents in brief the followng aver- 
ments: That on Aprll 2, 1908, the judgment was rendei'ed ; that, on the trial, 
e.xceptions were taken Iby the petitloner to the admission and rejection of 
évidence, and to the refusai of the court to give certain Instructions; that 
the évidence in the case was taken down by the officiai stenographer of the 
court ; that the terni of the court at which the cause was tried was adjourned 
on May 2, 1908, but before adjournment an order was made and entered allow- 
ing the petitloner until July Ist In which to file a blU of exceptions; that 
before the expiration of the time so allowed the court made a further order 
extending the time until and Includlng August Ist; that on May 6th, the 
l^etltioner flled in sald court his assignments of error and his pétition for a 
writ of error, which was allowed by the court, and the writ was duly sued 
out and served, citation was duly Issued and served, and a supersedeas bond 
was given and approved ; that orders were made extending the time to flle the 
transcript of the record in sald cause in this court until October 1, 1008; 
that immedlately upon the renditlon of the judgment the petitloner, by his 
couusel, applied to the sald court stenographer and requested him to extend 
his shorthand notes Into typewrlting, embodying therein the entire évidence 
taken at the trial and the exceptions teserved, so that a bill of exceptions 
might be prepared ; that the stenographer answered that he was very busy- 
reportlng other cases, but that he would prépare the transcript as early as 
possible; that about the Ist of July, 1908, the stenographer, accompanying 
the judge, departed from Juneau to attend a term of court at Skagway, 
Alaska, but before leavlng he informed petitioner's counsel that he had not 
been able to complète the sald transcript, but would do so at Skagway during 
the month of July ; that on or about July 22, 1908, petitioner's counsel went 
to Skagway, but was unable to obtaln the transcript of the évidence taken 
on the trial, for the reason that the stenographer had not completed the 

•For other cases see same toplc &. S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexés 
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same; that the transcript was flnally completed on Augnst 31, 1008, and was 
then delivered' to petltioner's couiisel, who inmiecliately tendered a bill of ex- 
ceptions to .thè judge of said court for settlemeut aud allowance; that the 
judge of sald court decllued to allow the same, butmade an order reclting 
that the said stenographer did not, "because of the large amount of work In 
his offlce, complète the trauscript of his shorthand notes of the e^ddence until 
August 31, 1908, * * * and the court belng of the opinion that upon the 
expiration of the time last allowed for flling said bill, without an order grant- 
ing further extension of time, it lost Jurisdlction and power to settle said bill 
of exceptions, and is now without power to sign, settle, and allow any bill 
of exceptions hereln." 

The respoudent answers the pétition, not denying any of the averments 
above set forth, but alleging that the petitioner did not use due diligence to 
procure extensions of time in which to settle the bill of exceptions, and al- 
leging that the respoudent was without power to settle the bill at the time 
when it was presented. 

J. H. Cobb and W. C. Sharpstein, for petitioner. 

Ivindley & Eichoiï and Shackleford Fi Lyons, for respondent. 

Before GILBERT, ROSS, and MORROW, Circuit Jtidges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
gênerai rule is well established that, when judgment has been ren- 
dered and the term expires, a bill of exceptions cannot be allowed, sign- 
ed, and filed as of the date of the trial, in the absence of the con- 
sent of the parties or of a previous order of the court reserving the 
power to do so, unless there are extraordinary circumstances which 
are sufficient to except the case from the rule. 

In United States v. Breitling, 20 How. 252, 15 L- Ed. 900, the bill 
of exceptions was presented by the attorney for the United States 
during the term. Before the term adjourned, at the request of the 
court, the bill was submitted to opposing counsel. It was not again 
presented to the judge until a week after the term adjourned. It was 
then allowed and signed by the judge. The Suprême Court held that 
it was .always within the power of the trial court to suspend its own 
rules or to except a particular case from its opération whenever the 
purposes of justice required it, and said that the time within which 
the bill of exceptions — 

"may be drawn up and presented to the court must dépend on its rule and 
practice, and on its own judicial discrétion. In the case before us the judge 
who trled the case has deemed it liis duty to seal and certify the exception 
to thls court, and, under the circumstances stated in the exception and the 
note, we thinls; he was right in doiug so." 

In Muller et al. v. Ehlers, 91 U. S. 249, 23 L. Ed. 319, a writ of 
error had been sued out and served, and a supersedeàs bond approved 
and citation filéd, but no bill of exceptions had been signed or al- 
lowed, nor had time been given to prépare one when the court ad- 
journed. At the next term, and after the return day of the writ of 
error, the bill. pf exceptions was signed and filed by the court nunc 
pro tune as of the prior term. The Suprême Court said : 

"Upon the adjoutnment of the term, the parties were out of court, and the 
litlgatlon ther'è was at an end. The plaintlfC was discharged from further 
attendance, and ail proceedings thereafter, In his absence and without his 
consent, were coram non judice. The order of the court, therefore, made at 
the next terin, directing that the bill of exceptions be flled in the cause as of 
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the date of the trial was a nullity. For this reason, upon the case as it is 
presented to us, the blll of exceptions, though returned liere, cannot be con- 
sldered as part ot the record." 

The court, further commenting upon the décision in United States 
V. BreitHng, said: 

"That case went to the extrême verge of the law upon this question of 
practlce, and we are not incllned to extend its opération." 

In Davis v. Patrick, 123 U. S. 138, 7 Sup. Ct. 1103, 30 L. Ed. 1090, 
a stipulation had been made extending the time of settHng the bill of 
exceptions to a day beyond the term, but the bill was not allowed or 
signed until more than a month after the date so fixed by the stipula- 
tion. The Suprême Court sustained the allowance and signing of the 
bill on the ground that it had been presented to the judge prior to the 
stipulation, and that the stipulation was for the convenience of the 
judge. Said the court : 

"The défendant was not to blâme for the delà y beyond the time named In 
the stipulation. He appears to hâve done ail he could to obtaln the settle- 
ment of and the signature to the bill, and he cannot be prejudlced by the 
delay of the judge." 

In Re Chateaugay Ore & Iron Company, 138 U. S. 544, 9 Sup. Ct. 
150, 32 L. Ed. 508, the trial judge had refused to settle and sign the 
bill of exceptions on the ground that the term of court at which the 
action was tried expired on March 31st. On March 27th, counsel 
for the défendant had served on opposmg counsel notice of settlement 
of the bill of exceptions by the judge on April lOth. On March 31st, 
the trial judge was not within the district so as to be able to perform 
any judicial act there, nor did he return until April 2d. The Suprême 
Court allowed mandamus commanding the judge to settle the bill ac- 
cording to the truth of the matters, and to sign it when settled. 

In Morse v. Andersen, 150 U. S. 156, 14 Sup. Ct. 43, 37 L. Ed. 
1037, the bill of exceptions was tendered to the judge on December 
24th. He declined to sign it, and returned it to counsel with sugges- 
tions of amendment. On Januarj^ 14th following, the court extended 
the time to March 15th. Before that date another bill was tendered 
which was not acceptable to the judge, and the matter was held open 
for argument before him. The time was again extended to May 15th, 
and again extended to July 3d. The bill was not settled and signed 
until April Ist of the following year. The trial judge certified that — 

"plalntliï's counsel had made varions efforts to hâve counsel of défendant 
Anderson présent and before me, so that a bill of exceptions might be pre- 
pared and signed ; but, owing to sickness of family of counsel, this has been 
impracticable until the bill of exceptions now signed by me as of April, 1899." 

The Suprême Court held that there was great delay for which there 
was no adéquate excuse, and afHrmed the judgment for want of a 
bill of exceptions. 

In Western Dredgîng & Improvement Company v. Heldmaier, 116 
Fed. 179, 53 C. C. A. 625, the Circuit Court of Appeals for the Sev- 
enth Circuit held that, although a judge cannot allow a bill of ex- 
ceptions after the term unless the time has b«en extended by order 
or rule of court, except under extraordinary circumstances, he is not 
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absolutely without power to do so, and that the rule is not so rigid 
that it must be applied in cases where it would work injustice, and 
wliere the party presenting the bill lias been without fault. In that 
case the bill had been submitted to opposing counsel during the terni, 
and by them found correct, and had been presented in court to be 
signed and filed during the tenu. But the judge before whom the 
case had been tried had departed from the district, and was not with- 
in the circuit. When he returned to the district, he signed and allowed 
the bill of exceptions on December 4, 1901, nunc pro tune as of June 
37, 1901. Said the Circuit Court of Appeals: 

"The delay In the signing by the trial judge, not being due to neglect of 
the parties, must be deemed a case of delay for tlie convenience of the trial 
Judge, and to fall wlthin the exception declared iu Davis v. Patrick and In re 
Chateaugay Iron & Ore Company." 

In Roberts v. Bennett, 135 Fed. 748, 68 C. C. A. 386, the Circuit 
Court of Appeals for the Second Circuit said : 

"We thlnk the delay was excused by the lllness of the Judge before whom 
the action was tried, and his conséquent inabllity to settle the bill, and that 
the 'extraordinary circ-unistances' withdraw the case from the opération of the 
gênerai rule." 

In Pittsburgh Cas & Coke Co. v. Gofif-Kirby Coal Co., 151 Fed. 466, 
81 C. C. A. 76, it was held that an exception to the gênerai rule ex- 
ists where extraordinary circumstances excuse the failure to sign 
the bill of exceptions witliin the term, and that the fact that the ex- 
hibits in the case were mislaid without fault or négligence on the part 
of the plaintiff in error, and were not found until after the expira- 
tion of the term, is sufficient to bring the case within the exception, 
but the court held further that such facts so excusing the delay should, 
if possible, be evidenced by the certificate of the trial judge. 

Counsel for the petitioner relies upon the provisions of chapter 21, 
tit. 2, of the Code of Civil Procédure of Alaska, 31 Stat. 365, which, 
it is claimed, permit the presenting and signing of the bill of excep- 
tions after a term expires without extension of time by the court for 
that purpose. That chapter is taken from the laws of Oregon. In Che 
Gong V. Stearns, 16 Or. 219, 17 Pac. 871, it was held that the stat- 
ute did not fix the time within which a trial judge may sign a bill 
of exceptions. But in McElvain v. Bradshaw, 30 Or. 569, 48 Pac. 
424, it was held that after the court has once fixed a time by order, 
within which to settle the bill of exceptions, the question whether 
the bill shall be settled and allowed after that time is a matter within 
the Sound discrétion of the trial judge, the exercise of which cannot 
be controlled by mandamus save under circumstances which did not 
appear in that case. The court said • 

"The reasons given by the petitioner for not tendering the blll within the 
time allowed are, briefly, (1) his alleged inabllity to obtaln from the stenogra- 
pher a copy of the officiai report of the trial from which to prépare it, and (2) 
a mistaken belief that sixty days had been allowed for that purpose, ueïtlier 
of which Is sufflclent to support the proceeding. The first, no doubt, would 
hâve been consldered a ground for granting an extension of time, if a proper 
application had been made therefor; and the second was an error of counse!, 
which, under the circumstances, would hâve justified the trial Judge in ex- 
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eusing tbe defiiult, but it is not sufficieut to authorize us to eompel him to 
do so." 

In the Hght of the authorities, we are of the opinion that a delay 
necessarily caused by the inability of a court sténographier to make a 
transcript of his notes of the évidence and of the exceptions taken, 
within the term or within the time allowed by an order of the court, 
is an extraordinary circumstance, which brings the case within the 
exception to the rule, and that it is the duty of the trial judge in such 
a case to settle and allow the bill of exceptions. The averments of 
the pétition are corroborated to some extent by the order which the 
trial court made at the time of refusing to settle the bill of exceptions, 
in which it was recited that the stenographer did not, because of the 
large amount of work in his office, complète the transcript until August 
31st. In view of this récital and of the respondent's answer to the 
pétition, it is unnecessary to issue a mandamus nisi to show cause 
why a peremptory writ should not be issued. 

It is ordered that the writ be issued as prayed for. 



SINGER MFG. 00. v. ADAMS, State Revenue Agent, et al. 

(Circuit Court of Appeals, Fifth Circuit. January 12, 1909.) 

No. 1,703. 

1. Courts (§ 360*)— Fbdbhal Courts— Rules of Décision. 

ïiie construction of the Mississippi tax lavvs, given by tlie Suprême 
Court of tliat state, is binding on tlie fédéral courts in determining ques- 
tions arising thereunder. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 901 ; Dec. Dig. § 
366.* 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

2. Taxation' (§ 164*) — Foreiqn Corporations— "Doikg Business Within 

State." 

Where a nonresident corporation bad one or niore local agencies in 
Mississippi in control of salesmen, selling sewing machines throughout a 
limited number of countles and reporting to such local agency, which in 
turn reported to a district agency in another state, the corporation dur- 
ing such period was doing business within the state and taxable on créd- 
its, as provided by Rev. Code Miss. 1880, § 497, but not so during a period 
when it had neither office, store, nor managing salesman in the state, and 
did business only through traveling salesmen, who transmitted ail cash 
colleeted and contracts arising from the disposition of machines to agen- 
cies outside the state. 

[I5d. Note. — For other cases, see Taxation, Cent. Dig. § 280 ; Dec. Dig. § 
164.* 

For other définitions, see Words and Phrases, vol. 3. pp. 215.l')-2100 ; 
vol. 8, pp. 7040, 7641. 

Taxation of foreign corporations, see note to îiIcCanna & Fraser Co. v. 
Citizens' Trust & Surety Co. of Philadelplila, 24 C. C. A. 13.] 

3. Taxation (§ 498*)— Ilxegal Assessment— Injunction. 

Where, in a suit to recover back taxes against a nonresident corpora- 
tion, it appeared that défendant owed no taxes, back or otherwise, at the 
places where taxes were sought to be levied, and to allow the assessments 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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would elther conipel défendant to pay illégal taxes or drive it to a multi- 
pllcity of suits, an injunctlon restraining such assessments would be aV 
îowed. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 913-&19; Dec. 
Dig. § 498.*] 

Appeal from the Circuit Court of tlie United States for the South- 
ern District of Mississippi. 

C. H. Alexander, for appellant. 
J. B. Harris, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. The law governing assessments of prop- 
erty in the state of Mississippi (section 497, Rev. Code Miss. 1880) 
is as follows : 

Sec. 497, Code 1880: "Every person, résident or nonresident, whether cor- 
porate or otherwise, and the agent of such nonresident, having money loaned 
at interest in this state, or employed in the purchase or discount of bonds, 
notes, bills, checks, or other securities for money, or employed in any kind of 
trade or business, shall be taxable for the same in the county where such per- 
son may réside, or hare a place of business, or be temporarily located at the 
time of the assessment; and if any such person shall fail or refuse to give in 
such money on oath, or if the assessor shall bave cause to believe that such 
person has not rendered a true account of ail such money, he shall assess to 
such person such an amount as he shall hâve reason to believe correct ac- 
cording to the best information he can procure; and he shall forward to the 
party, or hls agent. In writlng, a notification of such assessment having been 
made; and the assessor Is authorized to address wrltten Interrogatorles, to 
any agent of any nonresident, or to any person for the purpose of obtaining 
such information, and to require written answers thereto on oath which 
oath the assessor is authorized to administer ; and if any person being so in- 
terrogated, shall refuse to answer such interrogatories, on oath, within a rea- 
sonable time, he shall be liable to pay the sum of flve hundred dollars, to be 
recovered by action, in the name of the board of supervisors of the county, for 
the use of the county ; and it shall be the duty of the assessor to cause such 
suit to be brought." 

This statute was construed in the Suprême Court of the state of 
Mississippi in State v. Bolton Smith et al., 68 Miss. 79, S South. 294, 
which was a case in which it was sought to tax the loans made in the- 
state of Mississippi by a foreign building and loan association, which 
loans were made on security of real estate in Mississippi. In that case 
the Suprême Court said : 

"Section 497 of the Code of 1880 applies to money loaned or employed in this 
state, where the person résides or has a place of business or a location or au 
agent iu this state. * * • Money sent hère from abroad to be loaned is 
undoubtedly subject to taxation. The distinction is commented on In Jahier 
v. Rascoe, 62 Miss. 699, where it is said 'that whether Personal property is 
situa ted in this state or not is to be determined by référence. to the intent of 
the owner, which intent is to be discovered by ail the surrounding clrcum- 
stancGs ; * • * that wherever it appears that the debt arose as an incident 
to a business conducted in this state, whether that business be that of lending 
money, buying or selling property, or in any other manner, It is situated in 
this state.' " 

Référence to the case of Jahier v. Rascoe, supra, will show that that 
was a case which dealt with the situs of notes and évidences of debt 

*For other cases see same topio & § numebk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes- 
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as determining tlie question of descent and distribution. The construc- 
tion of the tax laws of Mississippi, as given by the Suprême Court of 
the state, is binding on tliis court. 

During ail the period in question the Singer Manufacturing Com- 
pany was a nonresident corporation to a certain extent doing business 
in the state of Mississippi ; that is, it had traveling agents going 
through the state making sales of sewing machines for cash and on 
time, the latter being conditional sales, in which for security for the 
price the Singer Manufacturing Company retained the ownership until 
full payment. By the agreed statement of facts in this case it seems 
that from 1886 to April, 1895, the Singer Manufacturing Company 
had a local agency at Vicksburg, Warren county, more or less in con- 
trol of salesmen working through a limited number of counties in the 
state, with a dépôt at Vicksburg, in which were kept a stock of sew- 
ing machines and supplies used to fill orders taken by the différent 
salesmen reporting to such local agency. The local agency reported 
weekiy to a central agency at New Orléans, forwarding ail moneys 
collected and ail contracts for sales on time or for leases to be kept 
until paid. It seems to be pretty clear that, if the Singer Manufac- 
turing Company had been a résident corporation, it could be well said 
of it that it was carrying on a business in the state of Mississippi at 
Vicksburg, and that its property and money invested were there em- 
ployed in its trade and business, and were taxable at Vicksburg. 

During the same period through other counties of the state the 
Singer Manufacturing Company had traveling salesmen selling and 
disposing of sewing machines for cash and on time ; but this business 
was not managed by any agency in the state, but ail the accounts and 
proceeds, moneys, contracts, and leases were weekiy reported to agen- 
cies outside and were weekiy transported out of the state. As to this 
part of the business, therefore, it seems that the Singer Manufacturing 
Company was in no taxable sensé doing business in the state of Mis- 
sissippi. 

From April 1, 1895, until 1901, it is agreed that the Singer Manu- 
facturing Company had no office, store, or managing salesman in the 
state of Mississippi, but did hâve traveling salesmen in the several 
counties of the state, and that ail cash collected and ail contracts aris- 
ing from the disposition of machines were remitted and forwarded to 
agencies outside of the state. Under the construction given by the 
Suprême Court to the taxing act, it seems reasonably clear that dur- 
ing this period the Singer Manufacturing Company was not carry- 
ing on and doing any business in the state of Mississippi that was tax- 
able in that state. 

From January, 1901, to the bringing of this suit, the Singer Manu- 
facturing Company had located and maintained agencies in chargé of 
its business covering the state (except Pike, Wilkinson, and Amite 
counties), and to which ail traveling men reported, at seven différent 
points in Mississippi, to wit, Jackson, Natchez, Columbus, Hatties- 
burg, Vicksburg, Meridian, and Greenville ; and the business was con- 
ducted at, and reports and remittances made to, said places, and at 
each of thèse places a stock of sewing machines was kept constantly 
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on hand, from which sales made by traveling salesmen were filled. At 
thèse offices a full record was kept, and weekly returns were made 
to the Singer Manufacturing Company at New Orléans, and in ail 
cases balances of money and contracts and leases were transmitted with 
the returns to New Orléans. Under this state of facts, it seems that 
the Singer Manufacturing Company was doing business in the state 
of Mississippi during the period mentioned at the seven points above 
named, within the meaning of section 497, Rev. Code Miss. 1880, as 
construed by the Suprême Court in State v. Bolton Smith, supra. 
In the agreed statement of facts the following appears: 

"It is agreed that the plalntiff was assessed for taxation in the countles 
shown in the attachecl list, and that the assessments covered the unsold ma- 
chines on hand in the state, connty, and town on the Ist of February of the 
year of the assessment, but did not iuclude any notes or collectible debts for 
machines disposed of in tho state exeept as shown on the statement." 

We do not find this statement referred to in the record, but take it 
that the agreement means that from 1886 to April, 1895, the Singer 
Manufacturing Company was assessed for taxes at Vicksburg on ail 
its unsold machines and other property, exclusive of notes or col- 
lectible debts for machines disposed of in the state, and that from 
January, 1901, up to the bringing of this suit, the Singer Manufactur- 
ing Company was assessed for taxes at Jackson, Natchez, Columbus, 
Hattiesburg, Vicksburg, Meridian, and Greenville on ail its unsold 
machines on hand and other property, exclusive of notes or collectible 
debts for machines disposed of in the state. 

Assuming that, during the time the Singer Manufacturing Company 
had a place or places of business in the state of Mississippi, it was 
liable for taxes on its moneys invested in its business in the state as 
well as upon its actual, visible property, and also that it may be as- 
sessed under the laws of Mississippi for back taxes not returned dur- 
ing the periods in question, we hold that the assessments sought to be 
made against the company at Vicksburg for the period from 1886 to 
1895, and against the company at Jackson, Natchez, Hattiesburg, 
Vicksburg, Meridian, and Greenville from 1901 up to the bringing of 
this suit, on property not heretofore taxed, are so far regular and 
proper that they ought not to be enjoined, but that ail other back 
assessments against the company complained of and at other places 
are irregular and improper, and ought to be enjoined, on the ground 
that the Singer Manufacturing Company owes no taxes, back or other- 
wise, at such places, and to allow the assessments contemplated would 
either compel the company to pay illégal taxes or drive it to a mul- 
tiplicity of suits, and would otherwise ineqûitably annoy and harass 
the company. 

The decree of the Circuit Court is annulled and reversed, and this 
cause is remanded, with instructions to enter a decree in accordance 
with the views herein expressed. 



HEW KIVEB OOAL LAND OO, V. KUFFNEE BROS. 881 

NEW RIVER COAL LAND CO. v. RUFFNER BROS. 
(Circuit Court of Appeals, Fourth Circuit February 20, 1908.) 

No. 757. 

Baxkbuptct (§ 217*)— Pboceedings in State Court— Stat. 

Tlie jurisdiction of the fédéral courts in banlcrijptcy in the administra- 
tion of the afCairs of insolvents and corporations, belng essentially exclu- 
sive, on a corporation being declared bankrupt, proceedings against It in 
tlie State court, instituted to impose a lien on certain of the bankrupt's 
property, were properly stayed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. i§ 323, 330, 340 ; 
Dec. Dig. § 217.*] 

Pétition to Superintend and Revise, in Matter of Law, Proceedings 
of tlie District Court of the United States for the Southern District of 
West Virginia, at Charleston, in Bankruptcy. 

A. M. Prichard, for petitioner. 
W. D. Payne, for respondents. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and PUR- 
NELL, District Judges. 

PER CURIAM. We hâve given careful considération to the argu- 
ments submitted, and are of opinion that the order granting a stay 
of proceedings in the state court was clearly authorized by the bankrupt- 
cy act. In the administration of the afïairs of insolvent persons and 
corporations the jurisdiction of the fédéral courts in bankruptcy is es- 
sentially exclusive. "The intent of the bankruptcy law," says the Su- 
prême Court in Re Watts & Sachs, 190 U. S. 27, 23 Sup. Ct. 718, 47 
L. Ed. 933, "is to place the administration of affairs of insolvents ex- 
clusively under the jurisdiction of the bankruptcy courts." Bankr. Act 
July 1, 1898, c. 541, § lia, 30 Stat. 549 [U. S. Comp. St. 1901, p. 
3426] ; Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. 
Ed. 814; Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 h. Ed.. 
405 ; In re Knight (D. C.) 11 Am. Bankr. Rep. 1, 125 Fed. 35. 

The judgment of the court below is aiïirmed. 



NEW RIVER COAL LAND CO. v. RUFFNER BROS. 

(Circuit Court of Appeals, Fourth Circuit. December 1, 1908.) 

No. 757. 

1. Ban-rruptct (§ 391*)— Administration or Estate— Jueisdiction of Cotjbt- 
—Stat of Suit in State Court. 

Tlie fact that a creditor of a bankrupt applied to a state court for a 
Btay of proceedings in a pending suit against the bankrupt, and that his 
application was denled, does not affect the jurisdiction of the court of 
bankruptcy to stay such proceedings on application of the same créditer. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 391.*] 

*For other cases see same topic & § numbsb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
165 F.— 5S 
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2. Bankruptcy (§ 446*)— Actions Against Bankeitpt— Stat. 

A Distrlet: Court as a court of bankruptcy bas exclusive power to dé- 
termine whether a suit pending In a state court should be stayed or not, 
and the exercise of thls power rests in the discrétion ol; the judge, whicb 
will not be reviewed by an appellate court uuless it appears to bave been 
abused. 

[Ed. Note. — For other cases, see Banljruptcy, Dec. Dig. § 440.*] 

3. Bankrcjptcy (§ 391*)— Administeation" or Estate— Jtjbisdiction of Court. 

The jurisdictîon of courts of banliruptcy in the administration of the 
afifairs of insolvent persons and corporations is essentially exclusive, and 
the District Court in banlcruptey bas power to stay a suit in a state court 
instituted withln four mouths prior to the banlcruptcy proceedings whicb 
involves practically ail of the property of tbe banbrupt, and to admlnister 
sueh property itself, even tbough such suit is for tbe enforcement of liens. 
[Ed. Note. — For otlier cases, see Banlîruptcy, Dec. Dig. § 391.* 
Jurisdiction of fédéral courts in sults relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

On Pétition for Revision of Proceedings of the District Court of 
the United States for the Southern District of West Virginia, at 
Charleston. 

On tbe pétition of Ruffner Bros., the Frank Payne Sboe Company, the 
Dawley Furniture Company, and Lowenstein & Sons, creditors, duly flled 
in the District Court of the United States for the Southern District of West 
Virginia, at Charleston, on tbe 2i)th of Marcb, 1907, tbe Cataract Colliery Com- 
pany, a corporation under the laws of the state of West Virginia was, on tbe 
18tb day of April, 1907, duly adjudged bankrupt. Theretofore on the 7th 
day of February, 1907, J. M. Clark and 0. E. Krebs, partners under the 
flrm name of Clark & Krebs, had filed their bill of oomplaint in the Circuit 
Court of Fayette county, W. Va., against the Cataract Colliery Company, a 
corporation, New River Coal I^and Company, a corporation, and tbe Frank 
Payne Sboe Company, a corporation. In this bill it was alleged tbat tbe 
Cataract Colliery Company is a West Virginia corporation, with authorlzed 
capital of $50,000, and a paid-up capital for wbieh stock had been issued of 
$32,700. That tbe principal asset of the said colliery company was a lease 
of a thousand acres of land, let to the said company by tbe New River Coal 
Land Company, under the ternis of which the Cataract Colliery Company was 
authorlzed to mine and remove tbe coal from tbe land upon payment of a 
royal ty of eight cents (8^) per ton, and a' minimum rental of $5,000 per 
annum, whicb minimum rental, however, It was alleged, had been walved by 
tbe owners of the land. The bill further alleged that the colliery company 
had built on the lands leased 25 dwelling houses, a stôrehoTise, tîpples, slde 
tracks, haulways, entries, and many vast improvements, and had equipped tbe 
plant with the necessary machinery and appliances for mining tbe coal from 
the land. That in addition to tbe interest in the lease the bill alleged that 
the colliery company had a smali stock of merchandise, 7 mules, .40 mine 
cars, 3 mining machines, 1 set of blacksmitb tools, and a few other appliances. 
Further, that tbe said colliery company, in order to carry on its opérations 
upon tbe leased land, had been neeessitated to borrow money, and had become 
largely indebted and unable to pay Its just and légal debts, whicb, as alleged, 
amounted to about $36,000. The bill further alleged that the colliery com- 
pany was Indebted to complalnant in tbe sum of $11,662.26. That it owed the 
Charleston National Bank of Charleston, W. Va., $6,200, whicb was indorsed 
by plaintiffs. That it owed Abney, Barnes & Co. $812.83, whlch was indorsed 
and guàranteed by plaintiffs. lliat It owed Louis Hubbard & Oo. $456.98, 
which had been indorsed and guàranteed by plaintiffs. That It ovk'ed to the 
défendant the Chesapeake & Obio Coal & Coke Company the sum of $4,000, 
which had been indorsed and guàranteed by the plaintiffs. And that in 
addition it owed varions and sundry creditors for goods, merchandise, etc., 

•For othef cases see same topio & § numbeb In Dec. & Am. Bigs. 1907 to date, & Eep'r Indexes 
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ail together aniounting to $36,000, as above stated. The bill furtlier alleged 
that the creditors of the Cataract CoUiery Company were pressing the Com- 
pany for payment of their claims, and that the défendant Frank Payne Shoe 
Company had instituted suit at law against the company for the debt due the 
sald shoe company, and that other creditors were threatening to bring suits 
to enforce their claims. Further that the said colliery company had no 
money and no assets, except Its coal plant and the personal property de- 
scribed, and that by reason of the cost of mining coal, etc., it had been unable 
to meet its obligations, and was, at the time of tlie filing of the bill, totally 
unable to pay any of its obligations other than its laborers and miners for 
work. The bill further alleged that by reason of the provisions of the lease 
under which the Cataract Colliery Company was operating it could not trans- 
fer or sell the lease or coal plant without the consent of the owners of the 
land, and that, in the event the creditors of the Cataract Colliery Company 
should obtain judgments and exécutions, the only property available to meet 
such exécutions would be the personal property above described, and whlch, 
It is alleged, would be totally insuSicient to pay the debts. Thereupon the 
prayer of the bill was that receivers be appointed to take charge of the 
coal plant and property of the Cataract Colliery Company, with authority in 
the receivers to continue the opération of the coal plant under the contract of 
lease, and froni the proceeds to pay the running expenses, and that the bal- 
ance, if any, should be held subject to the order of the court, and for further 
relief as prayed for In the bill. 

Upon the filing of the bill the court, on the 9th of February, 1907, appointed 
L. L. Abbott spécial recelver of the property of the Cataract Colliery Company, 
and the said receiver took possession thereof pursuant to the decree, and con- 
tinued to operate the mining plant by virtue of the authority thus conferred 
upon hlm. 

On the 6th of March, 1907, the défendant the New River Coal Land Com- 
pany filed its answer, which it also asked to be considered In the nature of 
a eross-bill. In this answer many of the allégations of the eomplainant's bill 
were denied, but the lease, as set out, was adniitted. The défendant claimed, 
however, in the answer substantially that the Cataract Colliery Company 
had falled to comply with the terms of the lease; that it had not paid 
royalty on the coal mined ; had lef t the taxes upon the property unpaid ; 
and that, by reason of thèse and other failures to perform the contract ac- 
cording to the terms, the lease to the company had terminated and become for- 
feitcd to the New River Coal Land Company, and that the said last-named 
company had a rlght, under the terms of the contract, by reason of the de- 
fault of the colliery company in the performance of the stipulations, to re- 
enter without notice upon the premises, and to take possession of and hâve 
and hold ail the property of the said colliery company located upon the leased 
premises as liquidated damages for the default. Others of the défendants 
named also filed answers in which debts were alleged to be due from the 
colliery company, or rights to hâve certain obligations of the colliery com- 
pany carried out. 

On the 9th of February, 1907, as appears from the record, the spécial 
receiver reported to the court that it would be impossible for him to continue 
the opération of the coal mines of the Cataract Colliery Company without the 
expenditure of large sums of money and without authority to purchase sup- 
plies, etc. Thus the status of the case in the state court appears to bave re- 
mained until the lOth of May, 1907, after the adjudication in bankruptcy, 
when Ruffner Bros., as creditors of the Cataract Colliery Company, filed a 
pétition in the circuit court of Fayette county, in the said chancery suit, and 
prayed that the proceedings therem might be stayed until the District Court 
of the United States, sitting in bankruptcy, detemiined the questions arising 
between the creditors and the said Cataract Colliery Company, bankrupt, and 
asked that the New River Coal Land Company and others be restrained from 
further proeeeding in the case and from disposing of the property of the sald 
Cataract Colliery Company. 

The prayer of the pétition of the Ruffner Bros., was denied by the circuit 
court of Fayette county. On the same day the said circuit court in the said 
cause entered a decreé of forfeiture, in which it was ascertained that the 
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Cataract Colliery Company, in violation of tlie tenus of the lease which was 
set up by the New River Coal Laiid Company in Its cross-blU, had defaulted 
In the payment of royalty and taxes under the lease, by reason of which the 
said New River Coal Laud Company had elected to termhiate and bave de- 
clared f orf eited the sald lease ; and thereupon the court ordered and decreed 
that the sald lease be forfeited, and that said New River Coal Land Company 
hâve the permanent possession of the real estate and lands mentloued and 
described in the lease because of the forfelture, and so forth. It appears from 
the record, however, that said lands and property of the bankrupt stlU re- 
mained In the hands of the spécial receiver, and were in hls custody and pos- 
session undelivered to the New River Coal Land Company on the 2d day of 
July, 1907, when the Ruffner Bros., as creditors, presented their pétition to 
the District Court of the United States for the Southern District of West 
Virginia, in substance as follows: 

That the Cataract Colliery Company had beeu adjudged bankrupt as be- 
fore stated, and that no trustée of the estate had been appointed. That the 
suit of Clark ' & Krebs bef ore ref erred to had been brought as stated, and 
proceedings had thereln as set forth, includlng the appointaient of the spécial 
receiver, the filing of the pétition by Ruffner Bros, for stay, and the déniai 
thereof by the court, the decree of forfelture, etc. 

It is further set forth in the pétition: That the debts of the Cataract Col- 
liery Company aggregate about $00,000; that the value of the property of 
said Company Is greater than the claim of the New River Coal Land Company, 
and that the lien claimed by the said last-named company is not valid ; that 
the leasehold and Personal property are assets which should be adminiatered 
for the beneflt of the gênerai creditors, and that a sale of the property would 
sacrifice the same to the détriment of the gênerai creditors, if made by the 
spécial receiver. 

Upon this pétition the District Court was asked to stay by its order fur- 
ther proceedings in the suit in the circuit court of Fayette county, and also 
to enjoin the New River Ooal Land Company from further prosecuting said 
suit, and for such other relief, etc. In response to thls prayer, the District 
Court entered the followlng order: 

"In re Cataract Colliery Company, Bankrupt. 

"This day RufCner Brothers presented their pétition in the above-entitled 
cause, and the same is ordered flled. 

"And it appearlng from said pétition that an injunction is prayed for to 
restraln the prosecution of a certain suit pending in the circuit court, in the 
county of Fayette and state of West Virginia, in which Clark & Krebs are 
plaintitfs and the New River Coal Land Company, a corporation, is défendant, 
and as such défendant has flled a oross-bill in sald suit praying for affirmative 
relief. 

"Upon considération of said pétition and exhibits therewith flled, it is 
ordered that the New River Coal Land Company, its agents, servants, at- 
torneys, and counselors, be, and each of them are, inhibited and restrained 
from taking any further steps or proceedings in said suit now pending as 
aforesaid, for the purpose of causing Spécial Receiver L. L. Abbott or any 
other person to turn over and deliver to the New River Coal Land Company, 
its agents, servants, and employés, the persoual property of the Cataract Col- 
liery Company, or from causing a sale of said personal property by the sald 
spécial receiver or other person, until twelve months after the IStli day of 
April, 1907, the date the said Cataract Colliery Company was adjudged a 
bankrupt, or if within that tlme the said Cataract Colliery Company appliea 
for a discharge, then until the question of such discharge is determined or 
until the further order of this court in the promises. It is further direeted 
that a copy of tliis order be served upon the New River Coal Land Co., and 
when so served the same shall be snfficlent notice hereof." 

The pétition is flled hère to superintend and revise in matter of law the 
foregoing proeeedlng in the United States District Court, and the grounds 
assigned by the petitioner are: 

"(1) Because application for said stay and injunction was made in the 
flrst instance to the circuit court of E'ayette county, W. Va., and was, by that 
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'oiui, ivfiised; and the decree refusing the same has not been reverscd, set 
îîsido. or iippealed from, but is still in full force and effeet. Such refusai 
tliereby became res adjudicata se far as to render the District Court of the 
United States for the Southern District of West Virginia without jurisdictioii 
to aet upon the said pétition subseguently submitted to it. 

"(2) Because said order attempts to stay proceedings to euforce, in rem, 
in said circuit court of Fayette county, W. Va., a valid lien not aifected by 
the banlvrnpt law ; and also stays a claim in said proceeding from which a 
discharge would uot be a release, and upon property which the said circuit 
court of Fayette county had talien possession of before, and was adniinister- 
ing at the time of said l>anlvruptcy and said Injunction. 

•'(3) Because the circuit court of Fayette county had, before the commence- 
ment of said bankruptcy proceedings, acquired Jurisdiction of the parties and 
possession of the property affected by said stay, to which property your peti- 
tioner had, also before the commencement of said bankruptcy proceedings, 
asserted an adverse claim by its said answer and cross-bill filed in said 
circuit court of Fayette county as aforesaid." 

A. M. Prichard and John S. Eggleston (Braxton, Williams & Eg- 
gleston, on the briefs), for petitioner. 
W. D. Payne, for respondents. 

Before PRITCHARD, Circuit Judge, and WADDILI. and BOYD, 
District Judges. 

BOYD, District Judge (after stating the facts as above). We can- 
not consent to the proposition laid down as the first ground assigned 
by the petitioner in this case — that the action of the state court upon 
the pétition of Ruffner Bros., refusing to stay the proceedings in the 
case of Clark & Krebs, is final. If such was the law, then it would 
be within the power of the state court, in many instances, upon the 
action of a single creditor, to divest the District Courts of the United 
States of jurisdiction to administer the estâtes of bankrupts for the 
benefit of ail the creditors. It is our opinion that notwithstanding 
this action of the state court the jtidge of the District Court, sitting 
in bankruptcy, had full power upon the application of the bankrupt 
itself, of creditors, or of the trustée, in case one had been appointed, 
to take such action as in the discrétion of the court was necessary 
for the préservation of the bankrupt estate, the détermination of ex- 
isting liens, if such there were, and the collection, custody, and dis- 
tribution of the bankrupt's estate in the manner and to the ends con- 
templated by the bankruptcy law. In the act forbidding courts of 
the United States to stay proceedings in a state court, the courts of 
bankruptcy are specifically excepted, and the bankruptcv law of 1898 
(Act July 1, 1898, c. 541, 30 Stat. oU [U. S. Comp. St. 1901, p. 3118]) 
expressly confers upon thèse courts the power to issue injunctions 
to stay proceedings within this exception. We do not deem it neces- 
sary to further discuss the proposition stated in the first assignment 
of error. 

Coming, then, to the other two grounds assigned by the petitioner 
and treating them together, we are also of the opinion that, in view 
of the circumstances and conditions attending this case, they cannot 
be upheld. The court of bankruptcy has exclusive power to déter- 
mine whether a suit pending in the state court should be stayed or 
not, and the exercise of this power rests in the discrétion of the judge. 
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It is true that this discrétion can be reviewed by a Circuit Court of 
Appeals on pétition for review, but will not be interfered with by 
the appellate court unless it appears that it bas been abused. Love- 
land (3d Ed.) p. 109, notes 23 and 34. A stay of a suit pending in 
the State court effected by an injunction issued by a court in bank- 
ruptcy is not a dismissal of the suit. It does not defeat the cause of 
the action pending in the state court ; it merely suspends the pro- 
ceedings in the state court so long as the injunction is in force. If, 
therefore, in the further proceedings in the bankruptcy court the pé- 
tition in bankruptcy is dismissed, or if the injunction is dissolved, or 
if, in the end, the bankruptcy court should détermine that the basis 
of the suit in the state court is a claim against which the discharge in 
bankruptcy is not a release, then the case pending in the state court 
may proceed as if it had not been interrupted. If, however, a bank- 
ruptcy court holds that the claim upon which suit is brought in the 
state court is discharged, then the bankrupt rtiay go irito the state 
court and plead his discharge as against the recovery. See note 60, 
p. 113, Loveland (3d Ed.). 

Thus far what we hâve said applies more particularly to cases in 
which an injunction is sought to stay a proceeding in a state court,. 
to the end that the bankrupt himself may hâve the benefît of the stay, 
where a pe^sonal judgment is sought against him, so that, if the suit 
in the state court is based upon a provable claim and one against which 
the discharge in bankruptcy would operate, an opportunity, as before 
stated, would be afforded the bankrupt after his discharge to go into. 
the state court and set it up as a défense in the action. The right of 
the court of bankruptcy to enjoin proceedings in a state court, in or- 
der to administer the estate of the bankrupt through the instrumental- 
ities of the gênerai bankruptcy law, is founded upon a différent reason. 
The prime purpose of the bankruptcy act is to secure an equal distribu- 
tion of an insolvent's estate among the creditors, and it is not only 
a power conferred upon the court in a bankruptcy proceeding to take 
jurisdiction of the unincumbered property of a bankrupt, but also of 
property to which liens attach, provided the judge of the court iu, 
bankruptcy shall détermine that such property should be administered 
by that court. It has not unf requently been the case that the bank- 
rupt courts hâve issued injunctions to stay proceedings in a state 
court, to foreclose mortgages, to enforce other liens, and even to forbid 
state ofEcers from proceeding with exécutions upon judgments where,. 
in the opinion of the judge of the bankruptcy court, it was to the in- 
terest of the gênerai estate to do so. 

It is said in Re Watts & Sachs, Petitioners, 190 U. S. 1, 23 Sup. 
Ct. 718, 47 L. Ed. 933, that "the jurisdiction of the courts in bank- 
ruptcy in the administration of the affairs of insolvent persons and 
corporations is essentially exclusive." In the course of the opinion in 
that .case Chief Justice FuUer, speaking for the court, says : 

" ♦ * * And the opération of the bankruptcy laws of the United States 
cannot be defeated by insolvent commercial corporations applying to be wound 
up under state statutes. The bankruptcy law is paramount, and the jurisdic- 
tion of the fédéral courts in bankruptcy, when properly involied in the ad- 
ministration of the affairs of insolvent persons and corporations, is essential- 
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ly exclusive. Necessarily, when like proceedlngs in the state courts are de- 
termined by the comiuencement of proceedings in bankruptcy, care bas to be 
taiien to avoid collision in respect of property in the possession of the state 
courts. Such cases are not cases of adverse possession, or of possession in the 
enforcement of pre-existing liens, or in aid of the bankruptcy proceeding. 
ïhe gênerai ruie as between courts of concurrent jurisdiction is that property 
already in the possession of the receiver of one court cannot rightfuUy be taken 
from hini without the (îourt's consent by the receiver of another court appoint- 
ed in a subsaïuent suit, but that rule can hâve ouly a qualifled application 
where winding-up proceedings are superseded by those in bankruptcy, as to 
which the jurisdiction is not concurrent." 

In the présent case Clark & Krebs, creditors, had filed a pétition 
against the Cataract Colliery Company in a state court of West Vir- 
ginia, and in that proceeding the court had appointed a spécial receiv- 
er of the property of the said company. As above set forth, the New 
River Coal Land Company filed its answer and cross-bill in the suit, 
and set up a claim thereby to the entire property of the colliery com- 
pany, basing the claim on amounts alleged to be due for royalties ac- 
cruing under a contract of lease, for taxes paid, and for forfeiture 
of ail said property as liquidated damages for the failure of the Cat- 
aract Colliery Company to fulfill the terms of said lease. The whole 
proceeding in the state court from the commencement of the action 
was within four months of the filing of the pétition in bankruptcy 
and of the adjudication of the Cataract Colliery Company bankrupt. 
It is évident from the character of the suit and the condition of the 
colliery company, as disclosed by the pleadings, that at the time of the 
commencement of the suit it was insolvent; it was unable to meet 
its obligations or to carry on its work, so alleged in the bill filed, and 
by the cross-bill of the coal land company its entire property was 
claimed by one creditor to the exclusion of ail others. 

The appointment by a court of a receiver for an insolvent debtor is 
an act of bankruptcy on the part of such debtor. Section 67 of the 
bankrupt act provides that a lien created by, or obtained in or pur- 
suant to, any suit or proceeding at law, or in equity, including a judg- 
ment upon mesne process or a judgment by confession, which was 
begun against a person within four months before the filing of the 
pétition in bankruptcy by or against such person, shall be dissolved 
by the adjudication of such person to be a bankrupt, if, first, it ap- 
pears that said lien was obtained and permitted while the défendant 
was insolvent, and that its existence and enforcement would work a 
préférence. 

In order to meet the positions contended for by the petitioner in 
this case and the application of the authorities cited, we think it only 
necessary to call attention to the distinction which has been drawn as 
to the power of the District Court in bankruptcy to enjoin proceedings 
in cases of long standing in a state court, in which such court has ac- 
quired complète jurisdiction of the person and property of the bank- 
rupt before the bankruptcy proceeding, and those which hâve been 
instituted within four months of the filing of the pétition in bank- 
ruptcy. This distinction is emphasized in the case of Pickens v. Roy, 
reported in 106 Fed. 653, 45 C. C. A. 522, and again in 187 U. S. 
177, 23 Sup. Ct. 78, 47 L. Ed. 128. In that case Pickens was ad- 
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judged bankrupt in October, 1899, upon his own pétition. Thereto- 
fore, in 1889, Mrs. Dent, who during tlie litigation intermarried and 
became Mrs. Roy, filed lier bill of complaint in the circuit court of 
Barbour county, W. Va., against Pickens, alleging certain indebtedness 
to her, and also cliarging the fraudulent eonveyance of defendant's 
property. In the progress of the litigation she recovered judgment 
against Pickens for $9,000, and in 1900 a decree was entered by the 
said circuit court setting aside the fraudulent eonveyance made by 
Pickens, and appointing a commissioner and receiver to take charge 
of and sell the property described in the fraudulent eonveyance to 
pay the debt of complainant and other debts of the défendant. In 
this situation Pickens filed his pétition in the District Court of the 
United States for the District of West Virginia, setting forth the 
facts generally in regard to the litigation in the state court and his ad- 
judication in bankruptcy, and asking that the receiver and commis- 
sioner be enjoined froni making sale of the property under the decree 
of the state court, and that further proceedings in the said case be 
stayed. A temporary restraining order was issued by the court afore- 
said, but on the return thereof Pickens' bill was dismissed and he 
was charged with the cost, whereupon he appealed to the Circuit 
Court of Appeals for the Fourth Circuit. The judgment of the Dis- 
trict Court was affirmed by the Circuit Court of Appeals on the ground 
that the case in which the injunction was sought was of long stand- 
ing, and that the state court had acquired complète jurisdiction of 
the bankrupt and his property long before the bankruptcy proceedings. 
In the case Goiï, Circuit Judge, delivering the opinion, says : 

"The fédéral courts will not Interfère wlth the administration of affairs law- 
fully in the eustody and jurisdiction of a state court, nor will they permit 
the courts of the states to interfère concerning litigation rightfully submitted 
to the 'décision of the courts of the United States. 

"Xhe bankrupt act of 1898 does not in the least modify thia rule. but with 
unusual carefulness guards it in ail of Its détail, provided the suit peuding 
in the state court was instituted more than four months before the District 
Court of the United States had adjudicated the bankruptcy of the party en- 
tltled to, or interested in, the subject-matter of the controversy." " 

Upon appeal to the Suprême Court this décision of the Circuit Court 
of Appeals was affirmed, and the case is reported as before recited, and 
in the opinion, which was delivered by Chief Justice Fuller, the court 
réitérâtes with approval the last paragraph above quoted from the opin- 
ion of the Circuit Court of Appeals. 

Ifl the case hère the whole proceeding in the state court was within 
four months of the time both of the fîling of the pétition in bank- 
ruptcy and of the adjudication, and the entire property of the bank- 
rupt was involved in the litigation. The District Court, therefore, 
had the jurisdiction, and the right to assert it, to stay further action 
by the state court, and, if necessary to secure a just and équitable dis- 
tribution of the bankrupt's estate, to take charge| of the property to 
this end. The powers of the District Court in bankruptcy are ample 
to administer an estate with due regard to priorities or vested liens, and 
to protect ail interests in such estate, whether they be légal or équitable. 
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For the reasons stated, we are of the opinion that the decree of the 
District Court should be affirmed. 
Affirmed 



LESAIUS V. GOODMAN. 
(Circuit Court of Appeuls, Third Circuit. Xovemljer 30, 1008.) 

No. 57. 

1. Bankkuptcy (§ 446*) — Pétition for Review— Scope. 

On a pétition for review in banliruptcy, authorized l)y Ranlvr. Aet July 
1, 1898, c. 541, § 24b, ,S0 Stat. .5.33 (U. S. Oomp, St. 1901, p. 3432), the 
Circuit Court of Appeals can only revise tlie prooeedings of the District 
Court In matters of iaw. 

[Ed. Note. — For other cases, see Banlîruptcy. Cent. Dig. § 929 ; Dec. 
Dig. § 446.*] 

2. Bankruptcy (§ 305*) — Secketion of Assets— Pleading— Vakiakce. 

Where a trustées pétition charged that the banlLrupt had removed a 
dray load of clothing from his store and secreted the same in the house 
of his father, and that he had faiied to a('Count for .$10,000 in nioney, botli 
of which allégations the bankrupt denied, au order of the baukruptcy 
court directing that the bankrupt deliver "gcntlemen's furnishings and 
clothing to the value of $4,000" was erroneous,, as without the issues. 

[Ed. Note. — For other cases, see Baukruptcy, Cent. Dig. § 466; Dec. 
Dig. § 305.*] 

3. BANJiRrPTOY (§ 305*)— Ordeb Without tue Issues— Cxjrin g Eeroe— Aban- 

DOKED Pétition. 

Where an order in hankruptcy, directing that the bankrupt deliver cer- 
tain gentlemen's furnishings and clothing of a specifled value, was er- 
roneous as without the issues, the error was iiot cured by a pétition whicli 
had been abandoned, and on which no issue was joined. 

[Ed. Note. — For other cases, see Baukruptcy, Cent, Dig. § 466 ; Dec. 
Dig. § 305.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Middle District of Pennsylvania, in Bauk- 
ruptcy. 

For opinion below, see 163 Fed. 614. 

R. L. Levy, for petitioner. 

C. A. Van Wormer, for respondent. 

Before GRAY, Circuit Judge, and BRADFORD and LANNING, 
District Judges. 

L,ANNING, District Judge. This matter cornes before the court 
on a pétition to revise an order of the District Court. It appears by 
the record that on September 19, 1906, Henry Goodman, the trustée 
of the estate of Franlc P. Lesaius, banlcrupt, illed a pétition in the 
District Court containing the following allégations : 

"(1) That a large dray load of clothing was removed in the nighttime by the 
bankrupt from his store in Scranton, Pa,, and secreted in the house of William 
Lesaius, the father of the bankrupt. That your petitioner is informed and 
believes tliat Siiid property is now in the possession or under the control of 
said bankrui)t, and is at présent conceaied from your petitioner as trustée. 

«For other cases see same topic & § numbbk in Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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"{2) That the bankrupt has failed to account for a large amount of money,. 
to wit, the sum of $10,000 and upwards, which is shown by hls schedules flled 
hereln and from examinatlon of said bankrupt to bave been in bis possession, 
and your petitioner belleves said money Is now in possession or under tbe con- 
trol of the said bankrupt." 

The prayer of the pétition was: 

"That a rule may be granted upon said bankrupt to show cause why an or- 
der should not be made upon hlm to turn over to your petitioner, as trustée, 
said property and money in bis possession or under bis control." 

A rule was granted, returnable September 23d, on which day the 
bankrupt filed an answer containing the following déniais ; 

"(1) He dénies that a dray load of clothing was removed In the nlghttlme 
from bis store in Scranton, Pa., and secreted in the bouse of bis fatber, and 
that the said property in question is now in bis possession and under bis con- 
trol. 

"(2) He dénies that there Is now the sum of $10,000 and upwards in bis pos- 
session or under hls control, which he is now wlthholding from Henry Good- 
man, trustée." 

Upon thèse pleadings testimony was taken, and the référée in charge 
of the case in May, 1908, made an order discharging the rule, for the 
reason that the évidence was not sufficient to satisfy him that the bank- 
rupt had in his possession or under his control "any spécifie property 
or certain sum of money." The referee's order was then taken to the 
District Court on a pétition for review, and reversed ; that court ad- 
judging "that the said F. P. Lesaius, bankrupt, at the time of the 
service upon him of said rule, had in his possession, and now has, 
goods and merchandise belonging to said estate which he neglects and 
refuses to turn over to his said trustée, to wit, gentlemen's furnish- 
ings and clothing to the extent and of the value of $4,000, late a 
part of the stock of goods which he had in his store at Scranton, Pa.," 
and ordering that the bankrupt "forthwith produce and deliver or turn 
over to the said Henry Goodman, his trustée, at such convenient place 
in the city of Scranton as he may designate, the said goods and mer- 
chandise." 

The last-mentioned order is the one now before us on the bankrupt's 
pétition for revision. As that pétition is filed under the provision of 
section 24b of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 
553 [U. S. Comp. St. 1901, p. 3432]), we can only revise the proceed- 
ings of the District Court in matters of law. There were but two is- 
sues before the court — one relating to the dray load of clothing, and the 
other to the alleged fraudulent rétention by the bankrupt of $10,000 
in money. On the former issue, the District Court found in favor of 
the bankrupt. The other issue presented the question as to v^'hether 
the bankrupt had fraudulently retained $10,000, or any part of that 
sum. The court's order, however, does not deal with that issue. It 
directs the bankrupt, not to pay over $4,000 which he has fraudulent- 
ly retained, but to deliver "gentlemen's furnishings and clothing to 
the extent ând of the value of $4,000." 

We think the order is not supported by the pleadings, and that it 
must be reversed. 
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The effort of the trustee's counsel to support the order by another 
pétition filed by the trustée on September 13, 1906, is unavailing. That 
pétition was abandoned, or at least was not brought to a hearing ; for 
the referee's certificate shows that, when he certified the proceedings 
to the District Court on the trustee's pétition for review, he sent up 
the pétition filed on September 19, 1906, and not the one filed Septem- 
ber 13, 1906. Besides, the bankrupt's answer joined issue with the 
later, and not the earlier, pétition. 

But the unsatisfactory character of the bankrupt's answer, with its 
négative pregnant, denying "that there is now the sum of $10,000 and 
upwards in his possession or under his control which he is now with- 
hulding from Henry Goodman, trustée," from which it may be in- 
ft;red that he is withholding a less sum than $10,000, and the clear 
évidence of fraud mentioned in the opinion of the District Court (see 
In re Lesaius, 163 Fed., at pages 619, 620), lead us, while reversing 
the order, to remand the case to that court, without préjudice to such 
further proceedings as justice may demand. 



FOWLER V. GOWING. 
(Circuit Court of Appeals, Second Circuit, Norember 16, 1908.) 

No. 45. 

1. Courts (§ 352*) — Fedekal Coitbts— Procédure— Tkial Without Jubt— 

FiNDINGS. 

Itev. St. §§ 649, 700 (U. S. Comp. St. 1901, pp. 525, 570), relating to 
procédure lu actions at law tried by a fédéral court without a jury, do 
not conteraplate the flnding of sépara te conclusions of law, but judg- 
ment should be directed on the findings of fact. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 926, 927; Dec. 
Dig. § 352.*] 

2. Banks and Banking (§ 248*)— National Banks— Liabilitt of Stook- 

HOLDEES— "PeESON HOLDING STOCK AS TRUSTEE." 

Eev. St. I 5152 (U. S. Comp. St. 1901, p. 3465), providing that persons 
holding stock In national banks as executors, administrators, guardians, or 
trustées shall not be personally subject to any liabilitles as stockholders, 
Is not conflned to express trusts, but appliea to every one holding stock 
as trustée, and a father who Invested funds belonging to his clilldren in 
such stock, taken in his own name siniply as "trustée," cannot be held 
personally llable for an assessment thereon, although the fund so Invest- 
ed arose from an Investment of his own money preylously made by him 
in thelr names and behalf. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. § 919; 
Dec. Dig. 248.* . 

Enforcement of statutory Uabillty of stockholders in national banks, 
see note to WlUiamson v. American Bank, 52 C. C. A. 6.] 

In Error to the Circuit Court of the United States for the Northern 
District of New York. 

For opinion below, see 153 Fed. 801. 

Fowler, Crouch & Vann, for plaintiff in error. 
White, Cheney & Shinaman, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

*For other cases see same topic & 3 kdmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WARD, Circuit Judge. This case, a jury having been waived in 
writing, was tried by the court. The parties stipulated the facts in 
24 articles, whicli the trial judge adopted with 3 of bis own as bis fiîid- 
ingsof fact. Upon thèse be found six conclusions of law, and direct- 
ed judgment for the défendant. Rev. St. U. S. §§ 649, 700 (U. S. 
Comp. St. 1901, pp. 535, 570), do not contemplate separate conclusions 
of law such as are common in the state practice, and judgment sbould 
haye been directed on the findings of fact. 

The findings of fact establish that the défendant in the year 1890 
purchased with his own money, for and in the name of each of bis five 
minor cbildren, be being described as trustée, five shares of the instal!- 
ment stock of a loan association of the par value of $200 each. He 
continued to pay dues until the association ran eut in 1899, when he 
received the suni of $5,000 on acount of the said shares, and be invest- 
ed the same in 45 shares of the capital stock of the American Exchange 
Bank of Syracuse, standing in bis name simply as trustée. Several 
dividends declared by the bank vvere invested by the défendant, togeth' 
er with a small contribution of bis own, in 5 additional shares, so 
that he might hold 10 shares for each child. The bank was subsequent- 
ly changed to a national bank, and, having become insolvent, a receiver 
was appointed, wbo assessed the shares at the rate of $07 each, and 
brought suit against the défendant as a stockholder of the bank for 
this assessment on the said 50 shares. 

We are quite satisfied that the defendant's children, though minor.?, 
were the owners of the stock of the building association (L,aws N. Y. 
1887, p. 734, c. 556, § 18) ; that the défendant received the proceeds of 
the same as trustée for them, and was their trustée for the bank shares 
purchased therewith. The cases cited arising eut of deposits in sav- 
ings banks dépend upon the peculiar nature of that business, consti- 
tute a class by themselves, and do not throw light upon questions aris- 
ing out of the issuance of corporate stock to one as trustée for anotb- 
er. So, also, cases as to the Hability for assessments of persons who 
transfer stock in national banks directly to minors bave no application, 
because the exemption claimed by the défendant dépends upon section 
5152, Rev. St.-U. S. (U. S. Comp. St. 1901, p. 3465): 

"Persons holding stock as exécutors, admhiistrators, guarilinns, or trustées, 
sliall not be personally subject to any liabilities as stoekholders ; but the 
estâtes and funds in their hands shall be liable in like manner and to the 
same extent as the testator, intestate, ward. or person interested in sueh 
trust funds would be, if living and compétent to aet and hold the stock in 
his own name." 

We adopt the conclusion of Judge Coxe in Lucas v. Coe (C. C.) 86 
Fed. 972, that this section is not confined to express trusts under deeds, 
wills, or orders of the court, but extends to every one holding stock in 
a national bank as trustée. 

In view of the facts stipulated by the parties and found by the 
court, the admission of the account in the defendant's books with his 
children, to which exception was taken, was harmless, even if er- 
roneous. 

Judgment afHrmed. 
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CURTIS V. WILFLEY et al. 

(Circuit Court of Appeals, Ninth Circuit. December 7, 1908.) 

No. 1,598. 

1. APPEAL AND ERROR (§ 516*)— RECORDS— DIMINUTION— EVIDENCE. 

Where, on appeal from an order adjudglng petltioner gullty of con- 
tempt for appearing In the United States Court for China, wliereiu he 
bad not been admitted to practice, the transcript showed that he appear- 
ed and testifled that he bad been admitted to practice before the United 
States Suprême Court, before the courts of record of the state of New 
York, and before the United States Consular Court at Shanghai, and that 
the judgment was based solely on the faet that he had not compUed with 
the rul6 of the United States Court for China relating tothe admission 
of attorneys, it was not material that the record should also contain 
copies of petltloner's certificate of admission before the United States 
Suprême Court, the courts of record of New York, and the Consular Court 
at Shanghai. 

['Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. § 2322; 
Dec. Dig. § 515.*] 

2. Appeal and Erbob (§ 493*)— Record— Contents— Citation— Service. 

Where, on appeal from an order adjudglng petltioner guilty of contempt, 
the transcript showed that the petltioner appeared and walved citation, 
It was not material that it sîiould also show that no citation was Issued, 
and that petltioner demanded a copy of the alleged citation. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 2284 : 
Dec. Dig. § 493.*] 

3. Appeal and Erbob (§ 496*)— Record— Contents. 

Where, on appeal from an order adjudglng petltioner guilty of contempt 
in appearing as attorney for E. in the United States Ctourt for China, the 
record showed that while E.'s statement made on August 22, 1907, was 
not under oath, he was swom on August 26, 1907, In open court, and tes- 
tifled that he had read the transcript of his prior testiniony, and that it 
was true with certain Immaterial exceptions, petltioner was not entitled 
to bave the record show that E. was examined wlthout havlng first been 
sworn. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2288, 
2292 ; Dec. Dig. § 496.*] 
4.- Appeal and Eebor (§ 496*)— Record— Contents. 

Where, on appeal from an order adjudglng petltioner guilty of contempt 
in appearing as attorney for E., petltioner dld not allège that he had ever 
demanded permission to Inspect the testimony of E. or to cross-examlne 
hlm as to his statements, or that the record of the trial court indicated 
any such request, petltioner was not entitled to bave the appeal record 
show that E. made his statement in the prlvate rooms of the judge, and 
that the statement was thereafter sworn to by E. In open court, and wlth- 
out belng read, and wlthout any opportunity afforded petltioner to know 
Its contents, or to examine sald E. on the same. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2288, 
2292 ; Dec. Dig. § 496.*] 

5. Contempt (§ 63*)— Judgment— Modification— Second Judgment. 

Where, in a contempt proceedlng, the first judgment dld not embrace 
the alternative of Imprisonment in case the fine Imposed was not paid, 
the court had power to enter a second judgment contalnlng such alterna- 
tive as its final judgment to take the place of the first. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. § 201 ; Dec. Dig. I 
63.* 

Liablllty of attorneys, see note to Anderson v. Comptois, 48 C. C. A. 7.1 

*For other cases see same toplc & S ncmbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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George F. Curtis, in pro. par. 
Robert T. Devlin, for respondent. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The petitioner, who is the appellant from 
a judgment adjudging him to hâve been guilty of contempt of court 
in the United States Court for China, suggests a diminution of the 
record, and applies for certiorari to bring before this court certain por- 
tions pf the record in the court below which it is alleged are not em- 
bodied in the transcript. The alleged contempt of which the peti- 
tioner was adjudged guilty consisted in his persisting in appearing as 
anattorney for one H. A. C. Emery in said United States' Court for 
China, whereas he had not been admitted to practice therein. The 
portions of the record which are said to hâve been omitted from the 
transcript are: 

1. Copies of the petitioner's certificates of admission to practice be- 
fore the United States Suprême Court, before the courts of record 
of the stàte of New York, and before the United States Consular Court 
at Shanghai, of which latter court the United States Court for China is 
alleged to be the successor. It does not appear that ahy of thèse in- 
struments is necessary to the présentation of the petitioner's appeal. 
The transcript shows that he appeared and testified before the court 
below, stating that he had been admitted to ail of the courts so named, 
except the United States Court for China, and that there was no évi- 
dence to the contrary; and the transcript further shows that the 
judgment of contempt was based solely on the fact that the peti- 
tioner had not complied with the rule of the United States Court for 
China relating to admission of attorneys to practice in that court. 

2. The pétition allèges that no citation was issued to the petitioner 
to appear and answer as for contempt, and that he demanded a copy 
of the alleged citation issued against him in said contempt proceed- 
ings, and he asks that there be sent up a copy of the record of the 
fact that he demanded a copy of the citation. To this it is sufficient 
to say that the record in the transcript shows that the petitioner ap- 
peared in the contempt proceedings and waived citation. 

3. The petitioner demands the record of the fact that said H. A. C. 
Emery was examined as a witness in the contempt proceedings with- 
out having first been sworn. But the record shows that while Ëmery's 
statement was made on August 32, 1907, on question and answer, and 
not under oath, on August 26, 1907, he was sworn in open court and 
testified that he had read the transcript of the testimony so given by 
him, and found the same to be correct except in some few détails 
which were of no conséquence. 

4. The petitioner allèges that Emery was called to the private rooms 
of the judge in the United States Court for China, where his state- 
ment was made, which statement was thereafter sworn to in open 
court without having been read in open court, and without permis- 
sion to the petitioner to know the contents thereof or to examine said 
Emery on the same. The testimony of Emery thus given appears to 
hâve been taken to be used in his own behalf on contempt proceed- 
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ings against him, as well as in the contempt proceedings against the 
petitioner. The petitioner does not allège that he ever demanded per- 
mission to inspect the testimony or to cross-examine Emery as to the 
statements therein made, or that the record in the court below so in- 
dicates. There does not appear, therefore, anything in the record 
as to this feature of the case in the court below which has been omit- 
ted from the transcript. On the contrary, the judgment recites that 
the petitioner stated in open court that he had heard Eniery's testi- 
mony read, and that he was ready to appear and explain his conduct 
in connection with the case. 

5. The petitioner allèges that the first judgment rendered against 
him did not embrace the alternative of imprisonment in case the fine 
imposed by the court were not paid, and that that alternative was 
embodied in the second judgment, the judgment which appears in 
the transcript, the first judgment having not been modified, set aside, 
or reversed, and appeal therefrom having been denied. To this it is 
to be said that the court had it in its power to enter the second judg- 
ment as the final judgment of the court, and that the first judgment 
does not afïect the interest of the petitioner, and could hâve no bearing 
upon the décision of this court upon the question whether he was prop- 
erly adjudged guilty of contempt. 

The pétition will be denied. 



In re KALB & BERGER MFG. CO. 
(Circuit Court of Appeals, Second Circuit. Noveniber 18, 1908.) 

No. 77. 

1. Receivers (§ 95*) — CoNTEACTS— Peesonal Liabilitt. 

A recelver who contracts beyond tiis powers malles himself iiidividually 
liable. 

[I5d. Note.— For other cases, see Receivers, Cent. Dig. § 174 ; Dec. Dig. 
§ 95.*] 

2. Bankedptcy (§ 115*) — Fedeeal Courts— Actions Against Recbivee — 

Stay. 

A court of bankruptcy is wittiout power to stay an action In a state 
court against its receiver, to charge liim with personal iiability, although 
based on acts done or contracts made by him as receiver. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 115.*] 

3. Bankkuptcy (§ 115*) — Actions Against Receivee— Leave or Couet to 

Sue. 

Act March 3, 1887, c. 373, § 2, 24 Stat. 554, and Act Aug. 13, 18S8. c. 
866, § 2, 25 Stat. 436 (U. S. Comp. St. 1901, p. 582), wbich authorizes 
a receiver appointed by a fédéral court to be sued without préviens leave 
of such court "in respect of any act or transaction of his in carrying on 
the business connected with" the property in his charge, applies to receiv- 
ers in bankruptcy, but does not authorize a suit without leave against 
such a receiver unless he is carrying on the business of the bankrupt, 
or in respect to his acts relating merely to the care and préservation 
of the property of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 115.*] 

*For otUer cases see same topio &■ S humbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York. 

F. W. Hamberg, for petitioner. 
J. H. Hickey, for respondent. 

Before LAGOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The petitioner brought an action in a 
Municipal Court of the City of New York against Charles Weiser in- 
dividually, and as receiver of the bankrupt corporation, to recover 
upon an agreement for the use of certain premises for the storage 
of property of the bankrupt estate. The District Court, upon the 
application of the défendant in said action, in his capacity of receiv- 
er, enjoined the prosecution of said action, and summarily determined 
the amount due the petitioner for the use of said premises. This is 
a pétition to review such action of the District Court. 

While, ordinarily, a receiver acting within his powers is not person- 
ally liable upon his contracts, yet he may so contract as to bind him- 
self ; and if he acts beyond his powers he necessarily assumes individu- 
al responsibility. The action in the Municipal Court, in so far as it 
was against the défendant personally, could not be stayed by the Dis- 
trict Court. The power conferred by the bankruptcy act to détermine 
controversies with respect to the collection and distribution of the 
bankrupt estate cannot be extended to confer jurisdiction to stay pro- 
ceedings against officers in their individual capacities. It may be that 
in this case the receiver acted within the scope of his authority and 
was not personally liable. If so, the Municipal Court will undoubt- 
edly décide in his favor. But the fact that the receiver might inter- 
pose a good défense to the personal action against him gave the 
bankruptcy court no power to enjoin the prosecution of such action. 

The order of the District Court, staying the action in the Munic- 
ipal Court in so far as it was brought against the receiver as such, 
présents a more difficult question, in view of the fact that leave does 
not appear to hâve been granted to bring such action. Suits against 
receivers, as a gênerai rule, cannot be brought in any other court than 
that of their appointment, without leave previously obtained from 
such court. An exception to this rule exists under certain conditions 
in case of fédéral receivers. The statute (Act March 3, 1887, c. 373, § 2, 
24 Stat. 554, and Act Aug. 13, 1888, c. 866, § 3, 25 Stat. 436 [U. S. 
Comp. St. 1901, p. 582]) provides in substance that a receiver appoint- 
ed in a fédéral court may be sued without leave of the court "in re- 
spect to any act or transaction of his in carrying on the business con- 
nected with" the property in his charge. It is held that this statute 
applies to receivers appointed in bankruptcy proceedings as well as 
other fédéral receivers. In re Kanter and Cohen. 121 Fed. 984, 58 C. 
C. A. 260; In re Smith (D. C.) 121 Fed. 1014; In re Kelley Dry Goods 
Co. (D. C.) 102 Fed. 747. But such receivers cannot be sued without 
leave unless they are carrying on the business of the bankrupt estate, 
as they may be authorized to do by the bankruptcy court. In the 
présent case, however, it does not appear that the receiver was au- 
thorized to carry on or was carrying on the business. In this trans- 
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action he merely arranged for the storage of certain machinery which 
had come into his possession as receiver. His act related to the care 
and préservation of the property, but had no relation to any business 
carried on by him. In our opinion the contract of the receiver for 
the use of the premises was not an act or transaction in carrying on 
the business, within the meaning of the statute. 

The action against the receiver as such having been brought with- 
out leave of the court vi^hich appointed him — ^the District Court — viras 
properly enjoined by that court. This having been donc, the District 
Court went forward and determined the terms of the contract between 
the parties and the amount due thereunder. The affidavits were con- 
flicting, and the parties were fully heard upon the questions of fact 
involved. We are not disposed to disturb the finding of the District 
Court thereon, nor to hold that the petitioner is in a position to as- 
sert that any constitutional right was infringed. 

The order of the District Court is reversed in so far as it stays 
the action in the Municipal Court as against the receiver personally, 
but otherwise it is affirmed. No costs are awarded to either party in 
this court. 



POSTI-ETHWAITB v. HICKS. 

(Circuit Court of Appeals, Fourth Circuit. September 18, 1008.) 

No. 833. 

Bankeuptcy (§ 461*)— Obders of Coubt— Mode of Review. 

A décision of a court of bankruptcy allowiiis or rcjecting a claim of 
$500 or OTer is reviewable by the Circuit Court of Appeals only on an 
appeal talcen within 10 days. as provided bv Banljr. Act July 1, 1898, C. 
541, § 25a, 30 Stat. 5T,S (U. S. Comp. St. 1901, p. 3432). 

[Ed. Note. — For other cases, see Banlvrupte.y, Dec. Dij?. § 461.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of West Virginia, at Blue- 
field. 

D. E. French, D. M. Easley, and R. C. & Bernard McClaugherty, 
for petitioner. 

Harold A. Ritz and Sanders & Crockett, for respondent. 

Before PRITCHARD, Circuit Judge, and WADDILE and BOYD, 
District Judges. 

PER CURIAM. In this case M. B. Postlethwaite, trustée of Owen 
C. Phelps, bankrupt, filed his pétition on the ISth day of June, 1908, 
to superintend and revise an order of the District Court of the United 
States for the Southern District of West Virginia, sitting in bankrupt- 
cy, entered on the 16th day of April, 1908. The facts in the case are 
that on the 16th day of November, 1907, Owen C. Phelps was duly 
adjudged a bankrupt, and at the first meeting of the creditors M. B. 
Postlethwaite was appointed trustée. At this meeting William Hicks 
filed and olïered to prove a claim against the estate of the bankrupt 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
165 F.— 57 
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for $1,080, based on a contract which had been entered înto on the 
15th of September, 1907, between the said Hicks and the bankrupt, 
in which the bankrupt contracted to lease from the said Hicks a 
storehouse in the city of Bluefield, W. Va., for a term of three years, 
beginning^on the 15th day of October, 1907, at the rate of $90 par 
month. The référée allowed Hicks to prove his claim for $90 for the 
one month's rent which had expired after the contract was entered 
into and before the adjudication. The creditor filed his pétition to 
hâve the district judge review this décision of the référée, and on the 
hearing of the same by the judge the décision of the référée was over- 
ruled, and the creditor, Hicks, was allowed by the or3er of the court 
to prove his claim for a period of one year, amounting to the sum 
of $1,080, and the unexpired part of the lease was directed by the 
court to be held and disposed of by the trustée as a part of the bank- 
rupt's estate. 

As is shown above, the trustée filed his pétition in this court on the 
15th day of June, 1908, to superintend and revise in matter of law 
this proceeding of the District Court. The attorneys for the creditor, 
Hicks, move that the pétition be dismissed, on the ground that a pét- 
ition to superintend and revise is not the proper method by which to 
bring the case before this court. In this we think the counsel are 
right. Section 25a of the bankrupt act (Act July 1, 1898, c. 541, 30 
Stat. 553 [U. S. Comp. St. 1901, p. 3432]) provides: 

"That appeals, as In equlty cases, may be taken In bankruptcy proceedings 
from the courts of bankruptcy to the Circuit Court of Appeals of the United 
States, and to the Suprême Court of the territorles. In the followlng cases, to 
wit: (1) From a judgment adjudging or refusing to adjudge the défendant a 
bankrupt; (2) from a Judgment granting or denylng a discharge; and (3) 
from a judgment allowlng or rejectlng a debt or claim of $500 or over." 

In Re Mueller, 135 Fed. 711, 68 C. C. A. 349, Judge Lurton dis- 
cusses the proper methods of bringing cases before the Circuit Court 
of Appeals for review in bankruptcy proceedings, and he lays it down 
that, where the question involved is one in which a claim for $500 or 
upwards against the bankrupt estate has been allowed or disallowed, 
an appeal is the only proper remedy, and that such appeal must be 
taken within 10 days from tke rendition of the judgment. That con- 
struction of the statute is in entire harmony with the décision of this 
court in the case of Cook Inlet Coal Fields Company v. Caldwell, 147 
Fed. 475, 78 C. C. A. 17, in which case this court held that a judg- 
ment allowing or rejecting a debt or claim against the estate of the 
bankrupt of $500 or over could only be reviewed in this court on ap- 
peal. We think thèse two cases, together with the case of Morgan 
v. Benedum et al., 157 Fed. 232, 84 C. C. A. 675, settle the question; 
but, even if we felt authorized to treat the pétition to superintend and 
revise as an appeal in this case, the same was not taken within the 
10 days limited by the law. 

The pétition to superintend and revise is therefore dismissed. 
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CHESTER FORCING & ENGINEERING CO. et al. T. TINDED-MOB- 

RIS CO. 

(Circuit Court of Appeals, Third Circuit. December 4, 1908.) 

No. 54. 

1, Injunction (§ 136*) — Peeliminaet Injdnction — Authobitt op Coubt to 

GfiANT — Pending Demuebeb to Bii.l. 

Whlle as a ru!e a preliminnry liijunctlon should not be granted whlle 
a demurrer to tlie WU is pending, such rule is subject to exceptions; and 
where on examining the bill and demurrer tlie court Is not satisfied that 
tlie demurrer will be sustained, and on the proofs submltted allégations 
of fraud made in the bilI are clearly proven, tlie court has, within reason- 
able bounds, a discretionary power to préserve the existins statns of 
things by a preliminary Injunotion to prevent the carrying out of the 
fraud untll tlie demurrer is disposed of. 

[Ed. Note.— For other cases, sèe Injunction, Cent. Dig. §§ 305, 306 ; Dec. 
Dig. § 136.»] 

2. Patents (§ 299*)— Suit ïob iNrKiNQEMENT— Right of Action fob Theeat- 

ENED InFSINGEMENT. 

A fédéral court of equity may entertain a suit to enjoin infringement of 
a patent where It is threatened, although no act of infrlngemeot had been 
completed when the bill was flied. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 478, 479; Dec. 
Dig. I 299.*] 
S. Patents (§ 297*)— Suit fob Inpbinqement— Pbeliminabt Injunction. 

Where a bill for infringement of patents alleged that défendant had ob- 
tained the parts of the patented machines from complalnant by fraud, and 
was engaged in putting them together with the intent to use the machines 
In infringement of the patents, and the proofs on a motion for a prelim- 
inary injunction clearly sustained such allégation, the fact that the va- 
lidity of the patents had not been adjudicated did not recuire the court 
to refuse the injunction. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. | 481 ; Dec. Dig. { 
297.* 

Grounds for déniai of preliminary Injunction in patent infringement 
Buits, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 163 Fed. 304. 

E. H. Fairbanks, for appellant. 
Frank P. Prichard, for appellee. 

Before DAELAS, Circuit Judge, and LANNING, District Judge. 

LANNING, District Judge. The decree appealed from awarded 
a preliminary injunction restraining the défendants, during the pen- 
dency of this suit and until its final détermination, from completing, 
using, or selHng, the two machines referred to in the complainant's 
bill and in the opinion of the Circuit Court. Tindel-Morris Co. v. Ches- 
ter Forging &. Engineering Co., 163 Fed. 304. The bill charges that 
the défendants fraudulently secured from the premises of the com- 
plainant two complète sets of certain parts of two turning lathes, that 
each of those sets embodied the inventions set forth and claimed in 

•For other cases see same topic & S numbes in Qec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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three patents belonging to the complainant, that the inventions de» 
scribed in the three patents are capable of conjoint use, and are 
so used by the complainant, in one and the same machine, and that 
at the time the bill was filed the défendants were using the sets in 
the construction of two machines, and threatening to complète and 
use the machines in infringement of the complainant's patent rights. 
Notwithstanding a demurrer to the bill was filed, the learned judge 
of the Circuit Court found, in the afifidavits presented on the motion 
for a preliminary injunction, such convincing proofs supporting the 
charge of fraud that he granted an order for the injunction above men- 
tioned. A few days later, he overruled the demurrer "except as to 
purely formai defects" in the bill, and gave leave to the complain- 
ant to amend as to those defects. The amendments wére subsequently 
made. 

It is novv objected that a preliminary injunction ought not to be 
allowed while a demurrer is pending. Ordinariîy, that is true, but 
there are exceptions to the rule. In a case where, on examining the 
bill and the demurrer, the court is not satisfied that the demurrer 
will, on the argument of it, be sustained, and where, on the proofs 
submitted, allégations of fraud pleaded in the bill are clearly proven, 
the court has, within reasonable bounds, a discretionary power to 
préserve the existing status of aflfairs by a preliminary injunction to 
prevent the carrying out of the fraud until the demurrer is argued 
and disposed of. Any other rule would open a wide door to the gross- 
est injustice. Prima facie, the complainant's patents, in the case in 
hand, are valid, and since the demurrer admits, for the purposes of 
the argument of it, the fraud pleaded in the bill, we should not dis- 
turb the order for an injunction pendente lite unless we are satis- 
fied that there is reasonable doubt as to the sufficiency of the bill 
in other respects than in the "formai defects" found by the court be- 
low, or unless, on an independent examination of the facts, we are 
satisfied no fraud has been shown. , On the question of fraud, we think 
the proofs, as they now stand, support the conclusion of the court be- 
low. Whether they will do so on final hearing is quite another ques- 
tion, with which we are not now concerned. 

As to the alleged defects in the bill, it is urged, in the first of the 
causes of demurrer, that "the charging part of the bill is vague, in- 
definite, and insufficient, in that it does not allège with certainty any 
cause of action arising under the patent laws , of the United States 
within six years last past" ; in the second, that the bill fails to show 
"a controversy arising under the patent laws of the United States, since 
it appears on the face of the bill that no infringing act was completed 
prior to the filing of the said bill" ; in the third, that the bill "sets 
up nô cause of action cognizable in a court of equity of fédéral juris- 
diction"; and, in the fourth and last cause, that it appears by the bill 
that the plaintiff "is not entitled to thé relief prayed by said bill against 
thèse défendants." The second ôf thèse causes was satisfactorily dis- 
posed of in the opinion of the court below. The défendants complain 
that the court ignored the other causes. We cannot assume that they 
were ignored merely because they are not referred to in the opinion. 
The question, therefore, is, were they of such a character that the 
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injunction should Iiave been withheld mitil the demurrer had been 
formally set down for argument and disposed of? The only spécifie 
objections to the bill are that it fails to allège, as to each of the three 
patents, (1) that the subject-matter of the patent was not abandoned, 
(2) that its subject-matter was not patented in any foreign country 
more than two years prior to the application for it, and (3) that its 
subject-matter was not patented in any foreign country more than 
seven months (in the case of one of the patents), or more than twelve 
months (in the case of each of the other two patents), before the ap- 
plication for it in this country was filed. Thèse were the "formai 
defeçts" which were cured by amendments, and we think that, in view 
of the fraud which seems on the présent ex parte proofs to be estab- 
lished, those defects were properly regarded as not sufiîcient to defeat 
the application for a preliminary injunction. 

It is further objected that the injunction should hâve been denied 
because the patents in suit bave not been adjudicated. Such an ob- 
jection to the grant of a preliminary injunction is often a good one. 
But may a défendant fraudulently obtain from the complainant the 
parts of a machine that are covered by the complainant's patents, and 
busily engage himself in putting those parts together for the purpose 
of using them in violation of the apparent patent rights of the com- 
plainant, and then defeat an application for preliminary injunction 
to restrain such violation by saying "it is true I obtained the parts 
by fraud, and it is true that the patents are prima facie valid and 
cannot be adjudged invalid except after a careful and painstaking ex- 
amination of the proofs adduced on final hearing, but, as they hâve 
not yet been adjudged valid in any judicial proceeding, I claim the 
right to perpetrate my fraud in the meantime" ? We think no case bas 
adopted so extrême a view of the law. The fraud proven in this case 
would of itself be a .sufïicient ground for the injunction allowed by 
the court below in any ordinary court of ecjuity. It would be so in 
a fédéral court except for the fact that the record shows that the 
complainant and the défendants are citizens of the same state. Not- 
withstanding such identity of citizenship, the court below bas juris- 
diction to détermine the rights of the complainant under its patents, and 
inasmuch as upon the présent proofs the défendants are guilty of the 
fraud alleged, and that fraud appears to be an actual, palpable, and 
inexcusable one, and not a merely constructive one, the absence of 
adjudication of the patents is not a sufficient reason for reversing 
the order of the lower court. 

Finally, the record does not disclose any motion to exclude the 
affidavits which it is now insisted slionld not bave been considered, 
either because they were not entitled in the cause, or because they 
were without venue. Thèse defects might hâve been remedied, if re- 
quired, in the court below. They will not be regarded by this court. 
Modox Co. et al. v. Moxie Nerve Food Co., 163 Fed. 649. 

The decree of the circuit court is affirmed. 
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KILBODBN KNITTING MACH. CO. v. LIVERIGHT et al. 

SAMB V. McCONNEIiL et al. 

(Circuit Court of Appeals, Thlrd Circuit. November 24, 1908.) 

Nos. 21 and 22. 

Patents (§ 328*) — Novelty— Openwokk Stockino. 

The Blood patent, No. 743,231, for a machlne-knlt seamless stocking 
knlt from a single thread In one contlnuous opération, and baving lace 
work down the front of the leg and over tlie instep, Is void, tliere being 
no patentable différence between euch stocking and the lace front stock- 
Ings of the prlor art, except in the means or method by whlch it is made 
and due to the machine. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 40; Dec. Dlg. 
§328.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, see 159 Fed. 494. 

C P. Whitaker and H. T. Fenton, for appellant, 
Frank S. Busser, for appellees. 

Before GRAY and BUFFINGTON, Circuit Judges, and CROSS, 
District Judge. 

GRAY, Circuit Judge. Thèse are appeals from decrees of the cir- 
cuit Court for the Eastern District of Pennsylvania, in two suits for in- 
fringement of letters patent. No. 743,231, granted November 3, 1903, 
to thé appellant, as assignée of George Blood, Junior, for an improve- 
ment in seamless hosiery. Inf ringement of claim 3 only of the patent 
in suit is charged in the Liveright & Davidson Case, and claims 3 and 
4 only in the Marion Hosiery Mills Case. Thèse claims are as follows : 

"(3) A machine-knit seamless stocking having open or lace work meshes 
upon the leg of the stocking and down upon the front of the ankle and top 
of the foot of the stocking, the heel, foot and toe of the stocking being knlt 
from a single thread, substantially as described. 

"(4) A machine-knit seamless stocking knlt from a single thread In one 
continuons opération, the said stocking having lace work upon the front of 
the leg of the stocking, said lace work extending down upon the ankle and 
top of the foot of the stocking, substantially as described." 

The défenses are, in gênerai, non-patentability and non-infringe- 
ment. In the view taken by the court of the first named défense, it is 
not necessary to difïerentiate the two cases. The patentée in his spéci- 
fication says : 

"My invention relates to the art of knitting seamless hosiery. In whlch the 
leg, heel and foot and toe are knlt In one continuons opération in the order 
named, or in an order the reverse of that just stated. My improvement more 
speclflcally stated Is a seamless stocking, formed of a single thread knlt in 
one contlnuous opération and having Its front ornamented wlth a section or 
sections of open or lace work extending from the upper part of the leg over 
the Instep and onto the foot of the stocking." 

As also stated by the patentée, a form of machine was devised by 
him for knitting stockings of the improved construction set forth in 

*For other cases see same topic & § numbeb in Dec. & Am. Cigs. 1907 to date, & Rep'r Indexei 
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the patent in suit, and an application for a patent for this device was 
filed nearly two years prior to the application for the patent in suit, 
and it was granted in May, 1901. 

The standard types of stockings, as agreed on both sides, old arid 
well known at the date of the patent in suit, were (1) the full fashioned 
stocking knit on a flat or straight machine and in the form of a flat 
web, shaped to conform to the human leg and foot when the two edges 
are brought together after knitting and united either by sewing or 
looping, thus forming a seam, extending along the bottom of the foot 
and up the back of the leg; (2) the seamless single feed stocking 
which is knit upon a circular machine. This stocking is made of a sin- 
gle thread, knit on a circular machine spirally around and around to 
form a cylindrical leg, thence back and forth to form the heel, thence 
spirally around and around to form a cylindrical foot of the same di- 
ameter or circumference as the leg, and thence back and forth to form 
the toe pocket, which is united on its upper side to the top of the foot 
by the interlooping of the adjacent edges; (3) the seamless plural feed 
stocking is in ail respects like the single feed seamless stocking, except 
that there are two or more threads, instead of one, forming two or 
more rows of loops or stitches that extend together spirally around 
and around, in échelon relation to each other, to form a cylindrical 
leg and foot, thèse threads being thrown out of action and another 
single thread thrown into action to form the heel and toe. This stock- 
ing is also knitted on a circular machine, the opération of which is es- 
sentially the same as that of a machine for knitting single feed stock- 
ings; (4) the transfer stocking made partly on one machine and part- 
ly on another. The leg is made on a circular machine out of a single 
thread, or a plurality of threads, and then the whole foot and toe are 
made, usually of a single thread, on another circular machine, and the 
two parts united by looping or sewing. The defendant's Liveright & 
Davidson stocking belongs to this class. 

The first of the foregoing types of machine made stocking, — the full 
fashioned stocking, knit as a flat web on a straight machine, on account 
of its being fashioned so as to conform, when the two edges are unit- 
ed, to the shape of the leg and foot, is a most désirable, though a more 
expensive, type than the others. The advantages of the seamless stock- 
ing, whether single or plural thread, knitted around and around on a 
cylindrical machine, are economy in construction and the absence of 
a possibly uncomfortable seam on the bottom of the foot and back of 
the leg, but it lacks the advantages of conformity to the shape of the 
leg and foot. It is désirable, however, by reason of its cheapness. 

A short time prior to the date of the patent in suit, straight knit or 
full fashioned stockings, having lace work down the front of the leg, 
over the ankle, and top of the foot, had been produced and were being 
sold in the trade, being much in vogue with low shoes and slippers. 
Such stockings could always hâve been made by hand, and doubtless 
were so made, but as soon as the fashion created the demand, as above 
stated, there was no difficulty in making stockings with such lace work 
down the front of the leg and foot of the stocking on a flat web or 
straight machine. But it was inévitable that, as the fashion became 
popular, there should arise a demand for a cheaper lace front stocking 
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than the full fashioned stocking produced ou the flat web machine, and 
that there should be an attempt to apply the lace work to the front of 
the cheaper seamless stockmg niade on a circular machine. Wè there- 
fore find that one Gilbert, who had an old patent for an improvement 
in circular knitting machines, whereby toe or heel pockets on the knit- 
ted tube could be formed automatically, had made cheap lace work 
stockings, the lace work extending over the instep and top of the f oot, 
by a device attached to his old circular machine. This machine, how- 
ever, was net a single thread, but the plural thread machine above men- 
tioned, in which three or four threads were knitted around and around 
in an échelon progression. There was some difficulty, however, owing 
to the relative position of the plural courses of knitting, in attaching 
the toe pocket to the foot. This, however, was donc by sewing by 
hand, creating in this way a seam, instead of the seam produced by the 
automatic interlooping of the stitches of the foot with those of the 
toe pocket in a single thread machine. 

It is admitted, or at least it is indisputable, that there was thus pro- 
duced by Gilbert, prior to the patent in suit, on his circular plural 
thread machines, a lace front stocking, generically the same as that 
theretofore produced on the flat web machines, and generically iden- 
tical with the lace front stocking of the patent in suit, unless patenta- 
bly differentiated from the former by being produced on a circular ma- 
chine, and from the latter by being knit with a plural thread and with 
the toe pocket united to the top of the foot as above described. We 
hâve, therefore, in the prior art, a lace front stocking made on the 
flat web machine, and a lace front stocking made on a circular plural 
thread machine, undistinguishable, except as above mentioned, from 
a stocking made in précise accordance with the patent in suit. It ap- 
pears from the record, that at the time the lace front full fashioned 
stocking came into use, Gilbert was a user of plural feed seamless ma- 
chines only, and therefore sought to adapt those machines to the man- 
ufacture of the lace front stocking. It is not an unfair infercnce from 
the testimony, that if he had been a user of single feed seamless ma- 
chines, he would bave adapted such machines to the production of the 
same stocking, which would bave been the seamless single feed stock- 
ing of the patent in suit. 

This statement brings us at once to the considération of the im- 
portant question in this case. The patent is for a product, which, for 
the purposes of this discussion, may be taken as sufficiently described 
in the fourth claim of the patent in suit, which in substance is "a 
machine knit seamless stocking knit from a single thread in one con- 
tinuous opération, having lace work upon the front of the leg, extend- 
ing down upon the ankle and top of the foot of the stocking." This 
is broadly the product produced by Gilbert, and can only be distin- 
guished from it by being knitted with a single thread, which enabled 
the toe pocket to be united to the foot by automatic interlooping of 
the stitches of the one with the other. But this automatic union of 
the toe pocket with the foot was characteristic of the old circular ma- 
chine, plain seamless stocking, and the addition to it of the ornamen- 
tation of lace work down the front and over the instep, was due to 
the function of the particular device combined with the circular ma- 
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chine, and for which a patent had already been applied for and ob- 
tained by the patentée of the patent in suit. As a distinct entity of 
the stoclcing making art, it did not differ from other lace front stock- 
ings (notably the flat web stocking and the "Gilbert" stocking) of the 
prior art, except in the means or methods by which it was made. 
But complainant below urges, with great ingenuity, that the stocking 
thus produced is of a structural character différent from the other 
lace front stockings referred to, and that this peculiar structural char- 
acter identifies it as a distinct commercial entity, and as a product 
or manufacture entitled to patent protection. We do not think so. 
This alleged structural peculiarity belonged to the plain seamless, ma- 
chine-knit, singlethread stocking of the prior art, and necessarily was 
still présent in that stocking. when, by the patented attachment to 
the seamless single thread machine, it was produced with a lace front. 
Such a peculiarity, attached to every variety of single thread, seam- 
less, machine-made stocking, is not and cannot be made generically de- 
scriptive, in a patentable sensé, of the stocking of the patent in suit. 
To call it a structural peculiarity, does not help the case. Whatever 
it may be called, whether considered separately or in combination with 
a lace front, it is the resuit of the machine on which it is made, and is 
not a product of the inventive faculty. There was no idea or mental 
concept of such a material entity as this stocking in a patentable sensé. 
The patentable idea or conception, if any, was of a circular seamless 
machine so added to that it would produce substantially the lace fronti 
stocking of the prior art. That there was stamped upon the lace front 
stocking of the prior art a slight peculiarity of structure, due to the 
machine on which it was made, cloes not serve to characterize it or 
difïerentiate it from the lace front stocking of the prior art. It can 
only difïerentiate it by those structural marks, due to the machine 
upon which it is made. Thèse are too unsubstantial and accidentai 
to create a new article of inanufacture in the sensé of the patent law, 
the production of which involves the exercise of invention or discov- 
ery beyond what was necessary to construct the apparatus for its 
manufacture or production. Collar Co. v. Van Deusen, 23 Wall. 530, 
563, 23 !.. Ed. 128; McCloskey v. Du Bois (C. C.) 19 Blatchf. 205, 8 
Fed. 710. 

If a lace front .stocking is claimed as a patentable product, when 
made on a seamless machine with a single thread, in a continuons 
opération, every other well known form of stocking can be consid- 
ered a patentable product when so made, which would amount to a 
practically indefinite extension of the monopoly originally granted by 
the patent for the seamless stocking. It must be admitted that it is 
somewhat difficult to properly define in gênerai terms what is or is 
not a patentable "manufacture," and distinguish it from the mère ef- 
fect or resuit of a process or machine. This difïiculty possibly arises 
from what Robinson, in his work on Patents, calls the want of tech- 
nical language that will clearly express ail that the words "new and 
useful manufacture" in the patent law connotes. But however this 
may be, the difïiculty is best met, as in the interprétation of ail stat- 
utes, by a close adhérence to the ordinary and common sensé mean- 
ing and usage of the words employed to express the législative will. 
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A new and usefùl product or manufacture must be differentiated from 
ail other articles, by something that is fundamental and radical. In 
a machine-made, seamiess, lace front stocking, we do not find this 
radical and fundamental differentiation from the subject matter of the 
patent in suit. 

We think the principle upon which this court recently decided the 
case of Weierman v. Shaw Stocking Ce, 85 C. C. A. 222, 157 Fed. 
928, is clearly applicable, as found by the court below, to the case 
now before us. That case dealt with what is popularly called a prod- 
uct patent. It was old in the art to make what was called a split 
foot stocking; that is, a stocking with the leg and upper part of the 
foot of one kind of yarn, and the bottom or sole of the foot of an- 
other and distinct yarn. Long prior to the patent there in suit, such 
a stocking had been made from a knitted flat web, in which one half 
of the sole was knitted on one side of the web, and one half on the 
other. The web was then united by a steam down the back of the 
leg and the middle of the sole of the foot, thus making a split foot 
stocking, in which the upper part of the foot was of one yarn and the 
sole or bottom of another. The patent in suit was for this same split 
foot stocking, but made on a tubular machine, so adjusted and adapt- 
ed as to hâve the top or upper part of its foot composed of one yarn 
or set of yarns, and the bottom or sole of the foot composed of an- 
other or distinct yarn or set of yarns, the said upper and sole parts 
being united in the form of a tube, by the reciprocal interloopments 
of the upper edges of said upper and sole at the sides of the foot. 
There was thus produced a machine-made seamiess split foot stocking. 

Adopting the language of the learned judge of the court below: — 

"The clalm which was there Involved wlll show the slmllarlty of the two. 
Both stockings, as It wlll be seen, hâve the seamiess feature, which was not 
new in either, and neither Is the open work lace effect, which is found hère, 
which in one form or another has been long known and practiséd in the stock- 
in.e art. As therefore there was nothinc patentable in the Shaw Case, in tlie 
conception of combining the seamiess and the split foot ideas, which were both 
old, so ueither is there anythiug patentable Uere, in briugring tofrether iu a 
single stocking structure the seamiess and the lace work efCect which are In 
the same position." 

We therefore think that the decree of the court below should be af- 
firmed. 
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(Circuit Court of Appeals, First Circuit. December 4, 190S.) 

No. 737. 

Patents (§ 328*) — Infbinoement— Htdbaulio Valve ÎIechanism. 

The Cole patent, No. 700,740, for valre mechanlsm for hydrauHc ele- 
Vators, designed to permit a quick start of the elevator and secure an 
automatic slow stop, construed, and held to be of a sutBciently prlmary 
charaeter to be entitled to a reasonably broad application of the doctrine 
of équivalents, and, as so construed, infringed by a devlce in many re- 
spects similar to the Larsson patent, No. 786,654. 

[Ed.' Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

*For other ca^es see same toplc & § numbeb tn Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
t Hebearlng denled Jânuary S, 19&9, 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

For opinion below, see 153 Fed. 747. 

Frank T. Brown (Francis A. Hopkins, on the brief), for appellant. 
Clifton V. Edwards (Louis W. Southgate, on the brief), for appellee. 

Before PUTNAM and LOWELL, Circuit Judges, and ALDRICH, 
District Judge. 

LOWELL, Circuit Judge. This was a bill in equity to restrain the 
infringement of letters patent No. 700,740, issued May 37, 1902, for 
improvements in hydrauHc valve mechanism, granted to the com- 
plainant as assignée of Cole, the inventor. The Circuit Court dismiss- 
ed the bill, and the complainant has appealed. The patent has 29 
claims, and we find no enumeration of those which the complainant 
put in issue. The following may be taken to illustrate fairly the scope 
of the patent : 

"(2) The combination witli the main three-way valve, of means for opening 
and closing said valve in either direction, and autoraatic means for regulating 
the opening and closing movements at différent rates of speed. 

"(?.) The combination with the main valve for controlllng the passage of 
fluid under pressure, of means for opening and closing said valve, and auto- 
matically-operated quick-opeuing, slow-closing means connected with said main 
valve, whereby the speed of opening and the speed of closing the main valve 
are regulated within iudependent limits, substantially as described. 

"(4) In a hydraulic elevator the combination with a main valve, of a valve- 
motor, pilot-valve mechanism, and an opening and closing regulating means 
operated by movement of the main valve, whereby a quick opening and a slow 
closing of the main valve are efCeeted. 

"(5) The combination witli the main valve for controlling the passage of 
fluid under pressure, of motor means for opening and closing said main valve, 
secondary valve mechanism for controlling the motor means, and hydraulic 
opening and closing regulating means for automatically regulating the velocity 
at which the main valve may be opened and the velocity at which the main 
valve may be closed at independent rates, substantially as described." 

The patent is concerned with the control of plunger elevators. 
Speaking generally, the car of a plunger elevator is borne upon a 
plunger, or large metallic rod with piston, which moves perpendicular- 
ly in a closed casing or cylinder. The plunger and car are raised by 
the admission of water to the cylinder beneath the plunger. They 
are lowered by the exhaust of this water. A quick upward start of 
the elevator can easily be secured by a quick supply of water beneath 
the plunger. A quick stop during the ascent can easily be secured by 
a quick cessation of the inflow. The converse is true of a descending 
elevator and of the exhaust of water beneath it. On the other hand, 
by throttling the supply and exhaust, by providing a slow cessation 
of the inflow and outflow, it is easy to secure a slow start and a 
slow stop. In expérience, it has been found that a jerky stop dis- 
commodes the passengers, and, when carried to an extrême, causes 
the plunger to bound upon the surface of the water, giving a disagree- 
able jolt to the passengers, and in some cases straining the machin- 
ery of the elevator. Cole sought to obtain a control which both per- 
mits the quick start désirable in order to save time, and also insures 
a slower stop, the latter operated automatically, unaffected by the 
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carelessness or ignorance of the elevator boy. This aiso cculd easily 
be secured if the start was always caused by the admission of water 
beneath the plunger, and the stop always caused by the cessation of 
the inflow; the inflow could be checked slowly. But the start of an 
ascending elevator is caused by the admission of water to the plunger 
cylihder, while the start of a descending elevator is caused by the ex- 
haust of this water. The problem was to provide for a possibly quick 
start and a certainly slow stop of the elevator, whether the start was 
caused by the supply or by the exhaust of water; whether the stop 
was caused by a cessation of the outflow or of the inflow. 

The mode of opération of the patent in suit is stated in the spécifica- 
tions. The weight of the car being for the most part counterbalanced, 
the car is raised by the admission of water below the plunger, and 
lowered by the exhaust of the same water. Water enters the plunger 
cylinder below the plunger through the main valve, which is opened 
and closed by a piston moving in the main valve cylinder. The move- 
ment of the same piston also controls the exhaust of the water be- 
neath the plunger. The main valve piston, as shown, is operated by 
the movement of a motor piston in a motor cylinder, the two pistons 
being connected so as to move backward and forward together. When 
the main valve piston is centered- in the main valve cylinder, the 
rnain valves are closed and the elevator is at rest. When this piston 
is moved to the right, the main supply valves are opened, vi^ater enters 
beneath the plunger, and the elevator rises ; when the main valve 
piston is moved to the left, the main exhaust valves are opened, and 
the elevator descends. The motor piston is moved in the motor cyl- 
inder by the admission and exhaust of water through the same port 
on one side of the piston; on the other side of the piston is a con- 
stant but lesser pressure in the other direction. The admission of 
water to the motor cylinder and the exhaust of water therefrom are 
controlled by the valves of the pilot cylinder. Thèse pilot valves are 
opened and closed by the movement of the pilot piston, and this piston, 
through suitable connections, is moved by the operating lever. Stated 
in another way, the séquence of movement in raising the elevator is 
as follows: The operator moves the lever; the lever moves the 
pilot piston; the pilot piston opens the supply valve of the pilot cyl- 
inder, and thus admits water to the motor cylinder; the water in the 
motor cylinder moves the motor piston to the right, as shown in Figure 
4 ; the motor piston, being connected with the main valve piston, moves 
that also to the right; the movement of the main valve piston opens 
the main supply valve; the main supply valve admits water below 
the plunger ; the plunger is raised, carrying the elevator with it. 

The combined movement of the main valve and motor pistons re- 
turns automatically the pilot piston in the pilot cylinder to close the 
pilot supply valve. Thus the further supply of water is eut off from 
the motor piston, and the motor piston and main valve piston remain 
stationary at the right. The main supply valve, however, remains 
open, and water continues to flow through the main supply valve be- 
neath the plunger, and the elevator continues to rise. 

When it is desired to stop the ascending elevator, the operator moves 
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the pilot piston by means of the lever. The pilot piston opens the ex- 
haust pilot valve. Through this valve the water is exhausted from 
the motor cylhider by the counter pressure referred to, the motor 
piston is moved to the left, and with it the main valve piston is car- 
ried to the left to close the main supply valve. This movement, by 
appropriate connections, returns the pilot piston to close the exhaust 
valve of the pilot cylinder, and both main valve piston and motor 
piston are brought to rest in a central position, the main valve being 
closed and the water beneath the plunger being stationary. 

In addition to thèse movements, and to the valves, cylinders, and 
pistons already mentioned, the patent contains an auxiliary piston 
and valve for the purpose of controlling and throttling the passage 
of water from or to the motor cylinder during the centering movement 
of the motor piston to stop the elevator. As has been said, the prob- 
lem was to provide a possibly quick start of the elevator, either going 
up or down, and a certainly slow stop. The throttling mechanism, as 
shown, has two free and two throttled ports, a free port and a throt- 
tled port for the admission of a supply of water, and a free port and 
a throttled port for its exhaust. The throttled ports of the auxiliary 
valve are always open. The free ports are opened and closed by the 
movement of the throttling piston. This piston is connected with 
the main valve piston and the motor piston, so that when thèse two , 
pistons are moved to the right in order to raise the elevator, as shown 
in Fig. 4, their movement thus extended moves the throttling pis- 
ton to close the free exhaust port, leaving open only the throttled ex- 
haust port. When, therefore, the pilot piston is moved to open the 
exhaust port of the pilot cylinder in order to stop the ascending ele- 
vator, as above described, the water exhausts from the exhaust port of 
the pilot cylinder only through the throttled port of the auxiliary valve, 
the exhaust is therefore slow, and the elevator stops slowly. When a 
descending elevator is stopped, the above-described movements are re- 
versed, the supply port is throttled, and, as the elevator is stopped by 
the supply of water, the stop is still slow. Inasmuch as the main valve 
piston and motor piston are both at the right or at the left of Fig. 
4 only when the elevator is in motion, either ascending or descending, 
while their return to the center means a stop of the elevator, it fol- 
lows that the admission of water to the pilot cylinder to stop the de- 
scending elevator, and its exhaust from the pilot cylinder to stop the 
ascending elevator, must both be through a throttled passage, and 
hence the start may be quick, while the stop is necessarily and al- 
ways slow. 

We next consider the defendant's device alleged to infringe. The 
défendant contends that it is exemplifîed in the letters patent No. 786,- 
654, issued April 4, 1905, to Larsson for "new and useful valve mech- 
anism for hydraulic elevators." This is true in gênerai, and so far 
as described below. In the Larsson patent there is no motor cylinder 
or motor piston, as distinguished from the main valve cylinder and 
main valve piston. The main valve piston is moved to open and close 
the main valves by the opération of water admitted directly from the 
pilot valve. To start a Larsson elevator upwards from the position 
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of rest, the operator lowers the lever and with it the pilot piston. The 
fall of the pilot piston opens the pilot valves. The opening of the pilot 
valves through suitable connections releases the water in the main 
valve cylinder to the left of the main valve piston. This release of 
water causes the main valve piston to move to the left under the con- 
stant pressure. This movement of the main valve piston to the left 
admits water through the main supply valve to the plunger cylinder 
beneath the plunger. From this description of the opération of Lars- 
son's patent in starting the elevator to ascend may readily be prepared 
a list of the movements necessary to stop its ascent or to start or 
to stop its descent. 

The movement of Larsson's main valve piston to left or to right 
in order to admit or to exhaust water from the plunger cylinder au- 
tomatically rotâtes by a broad-faced pinion a perpendicular rod. A 
screw on the end of this rod enters a nut in such a way that the rod 
rises and falls perpendicularly by its own révolution. To this rod the 
pilot piston is so attached that they rise and fall together. The move- 
ment of the main valve piston, therefore, by means of the pinion, 
automatically raises the rod, and with it the pilot piston. The pilot 
valves, which had been opened by the fall of the pilot piston, are 
thus closed by its rise, and no more water is admitted to the pilot 
cylinder; but the main valve piston remains at the extremity of its 
cylinder, water continues to flow into or exhaust from the plunger 
cylinder, and the elevator continues to rise or to fall. 

To the rod above mentioned are attached hélices or screw cams. 
The casing in which the rod slides and turns also has cams attached 
thereto, having the same pitch as the screw and as the cams first men- 
tioned. Thèse sets of cams are so related to each other that the lever 
cannot be thrown from one side to the other, from a complète open- 
ing of the supply ports to a complète opening of the exhaust ports 
of the pilot valve, without permitting the main valve piston first to 
corne to rest in the center of its line of opération. Hence the move- 
ment of Larsson's elevator cannot be changed from ascent to descent 
without an intermediate period of rest. This is the advantage set 
out in Larsson's spécifications. 

The défenses hère set up are substantially two: First, the défend- 
ant dénies that the defendant's machine in fact accomplishes or is 
intended to accomplish a quick start and a slow stop, but contends that 
its sole purpose is to prevent a careless operator from violently re- 
versing the motion of the elevator. The défendant asserts that, both 
theoretically and practically, the start and the stop of the defendant's 
machine are of equal duration. The complainant, on the other hand, 
asserts that the arrangement of the cams prevents a free opening of 
the pilot valves when the pilot piston is moved to stop the elevator. 
If this défense is true in fact, manifestly the défendant does not in- 
fringe. Second, the défendant contends that, even if the defendant's 
machine permits a quick start while securing a slow stop, yet it ac- 
complishes that resuit by a mechanism materially différent from that 
of Cole, a mechanism which is outside the scope of Cole's patent prop- 
erly construed. Hère the décision dépends, upon the proper scope of 
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the doctrine of équivalents as applied to the Cole patent. We consider 
thèse two défenses in their order. 

The évidence that the defendant's pilot valves are so throttled as 
necessarily to cause a slow stop of the elevator is unsatisfactory. We 
disregard altogether the report of tests made apparently by a skilled 
operator, some of them in the absence of the complainant or of doubt- 
ful interprétation, and in ail so few as to be valueless. Both parties 
hâve in eflfect agreed to stake the décision of the case upon an in- 
spection of a nondescript model shown in court, one half of which 
was introduced by the défendant as an exhibit in the case, being the 
defendant's pilot valve and auxiliary mechanism. The other half of 
the model is a wooden chalk, asserted by the défendant to be a dia- 
gram substantially accurate, but depending for its accuracy upon pré- 
cise measurements, and even upon an accurate employment of colors. 
The complainant, however, may fairly contend that this model amounts 
to an admission by the défendant. Both parties admit that the great- 
est possible throw of the lever, made while the main valve piston is 
accurately centered for closing the main valve and so while the eleva- 
tor is at rest, and made in order to open the ports of the pilot valve 
and to start the elevator up or down, opens those ports more widely 
than they can be opened by any movement of the same lever while 
the main valve piston is at either extremity of its cylinder, i. e., while 
water is most freely admitted or exhausted beneath the plunger, and 
while the elevator is in motion. Moreover, it is plain that the rod 
bearing the movable cams which limit the throw of the lever, and 
which rod is revolved through a rack and pinion by the movement of 
the main valve piston, does not make a complète révolution while the 
piston is passing from its centered position closing the main valve to 
its extrême position at either end of the cylinder to open the supply 
or exhaust most fully. Perhaps the turn of the rod amounts to five- 
sixths of a révolution. Hence the distance of the revolving from the 
stationary cams is not the same at the two positions, and the possible 
throw of the lever is greater to start the elevator than to stop it. 
From inspection it also appears that the distance between the movable 
and stationary cams is greater when the main valve piston is accu- 
rately centered and the elevator is at rest than when the main valve 
piston is at either extremity of its cylinder and the elevator is in mo- 
tion. Thèse undoubted facts appear to contradict the defendant's 
statement above quoted. 

But the défendant asserts that the initial movement of the main 
valve piston from an accurate centering does not immediately begin 
to open the main valve; that there is a certain amount of lost motion 
caused by the overlap of the main valve piston beyond the opening 
of the main valve. The défendant hère contends, and the conten- 
tion is borne out by an examination of the model, that, if the com- 
parison is made between the possible opening of the pilot valves at 
the moment when the main valve piston just begins to uncover the 
main valve, and the possible opening of the pilot valves at the moment 
when the main valve piston just begins to cover the main valve, thèse 
possible openings are the same. Hence the défendant contends that 
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the pilot valves are in effect opened as widely to stop the elevator as 
to start it. 

The defendant's argument tlius made is net conclusive. In start- 
ing the elevator, the main valve piston has begun to move, and has 
acquired momentum before it begins to uncover the main valve, while, 
upon the return of the piston to stop the car, it begins to cover the 
main valve as soon as it begins to move. This increased momentum 
of the main valve piston appears to differentiate the start of the car 
from its stop. Still further, the complainant contends that varions 
ports in the pilot valve, somewhat obscurely seen, remain open even 
to the time when the main valve piston is moved to its extremity, 
strengthening and quickening that movement, while, upon the return, 
thèse ports are closed early in the movement of the main valve piston, 
so that the elevator comes slowly to a stop. 

While the court is embarrassed by the nature of the model before 
it, and by the want of expert testimony thereupon, yét upon the whole, 
considering that the model was produced and is now relied upon by 
the défendant, we find that the complainant has sustained the burden 
of proof which rests upon it to show that the defendant's elevator 
has an automatic slow stop, a stop which is slower than its normal 
start. 

We are left to consider only if the means by which this stop in 
the defendant's machine is produced are the mechanical équivalent of 
those of the patent. It is urged that the defendant's valves are throt- 
tled, not by the movement of the main valve piston, as in the patent 
in suit, but by the opération of the lever in the hand of the elevator 
boy. In a sensé this is true, but in the defendant's machine the move- 
ment of the main valve piston so arranges the cams which control the 
throw of the pilot piston by the lever that the throw of that piston 
in stopping the elevator cannot open the ports so widely as they are 
opened by the throw of the piston at the start. This throttled open- 
ing of the pilot valves, while not directly the automatic opération 
of the main valve piston, is yet produced by an arrangement of cams, 
automatically brought into proper arrangement by the movement of 
the main valve piston. In the patent in suit and in the Larsson pat- 
ent the throw of the leVer admits water to the pilot cylinder or ex- 
hausts water therefrom. If the lever is moved to stop the elevator, 
admission and exhaust are only through a throttled valve. So far 
the two patents are the same. In the patent in suit, the movement 
of the main valve piston then causes the throttling piston to close the 
free valve, leaving the water to pass only through a throttled valve. 
In the Larsson patent the movement of the main valve piston ar- 
ranges a set of cams so that the pilot piston (which hère acts also 
as a throttling piston) necessarily itself throttles the valves of the 
pilot cylinder. In both cases we may fairly say that the pilot valve 
is throttled by the movement of the main valve piston. Considering 
the nature of the invention, that it appears to be the first in which a 
Comparatively quick stairt and an automatic slow stop were obtained 
by the throttling of thé pilot valve through the opération of the main 
valve piston, we are of opinion that the doctrine of équivalents should 
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receive a reasonably broad application, and that the doctrine, when 
thus applied, establishes the substantial identity of the defendant's 
machine with the patent in suit. Neither complainant nor défendant 
hâve treated the claims in suit separately, and this has embarrassed 
our considération of the question of infringement. Without saying 
more, we hold that the patent is vahd and has been infringed by the 
défendant. 

The decree of the Circuit Court is reversed, and the appellant re- 
covers its cost of appeal. 

PUTNAM, Circuit Judge (concurring). I concur in the conchision 
reached by the court, but I think that the case does not dépend on 
the mode! to which the opinion refers. It seems to me that the com- 
plamant's invention involves tlie following éléments : The main valve 
cornes to an easy rest on its return stroke — that is, in connection with 
the lever movement which stops the elevator; this easy rest neces- 
sarily results from an automatic action produced by the main valve; 
and the movement in starting the valve may be slow, moderate, or 
quick, as determined by the operator. In this I agrée entirely with 
the expressions of the opinion, iîled in behalf of the court, that Cole 
sought to obtain a control which both permits a quick start and 
also insures a slower stop, the latter operated automatically. It 
also seems to me that, on the settled rule of the Suprême Court, as 
clearly stated by the learned judge of the Circuit Court, any claims 
broader than this statement of the complainant's invention are in- 
valid. 

It also seems to me that Prof. Main is the expert testifying for 
the respondent who is fully capable of mastering the mechanical laws 
involved in the complainant's invention, and in the patent on which 
the respondent relies, and which it claims to bave adopted in con- 
structing its machines; and that, looking at his testimony by and 
large^ it contains an inévitable admission that precisely the éléments 
found in the complainant's invention are found in the respondent's 
patent, and are availed of for the same purpose, with the addition of an 
incidental safety device which assists in preventing a sudden reversai. 
I note hère only one extract from his testimony, as foUows : 

"X-Q. 19. In defendnnt's valve niechanism the main valve is positlvely 
connectée! to the pilot valve, and the two so arrangea that by tlie automatic 
action of the main valve, which causes the pilot valve to cover or close some 
of the ports of such pilot valve, the flow is gradually eut off, and will si'ad- 
ually stop the movement of the main valve as It comes to central ]X)Sition. 
and thereby gradually stop the movement of the elevator. Is uot this so? 
A. Unrtotibtedly. 

"X-Q. 20. ïhis is likewise true of the valve mechanism of the Cole patent 
In suit, is it not? A. Yes. 

"X-Q. 21. And in both defendant's valve mechanism and the complainant's 
patented valve mechanism the pilot valve is positlvely connected to the main 
valve, so that It is automatically returned to central position by the main 
valve through this positive connection. Is not this so? A. It is." 

It would hardly be fair to pin Prof. Main too closely to thèse an- 
swers, or to assert that they cover the start, which he explains else- 
where ; but, taking his entire testimony with ail allowances, and with 
1G5 F.— 58 
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a fair reconcilemetit of apparent inconsistencies, I think it Justifies 
what I hâve already said in référence to it. Looking at the whole 
record, I can see no fundamental différence between the respondent's 
mechanism as shown in the patent under which it claims, and the pith 
of the complainant's invention as I hâve explained it. 

Therefore I conclude that, independently of the reasons stated in 
the opinion of the court, the respondent infringes. 



RANSOMB CONCRETE MACHINERY CO. v. UNITED CONCRETE MA- 

CHINERY CO. 

(Circuit Court, S. D. New York. December 23, 1908.) 

Patents (§ 328*) — Infringement— Concrète Mixer. 

The Ransome patent No. 81'1,803, for concrète niixing machinery con- 
sistlng of a batcli-mixing drum, was not antlclpated, and discloses pat- 
entable invention of quite a hiigh order. It is uot llmited to the précise 
devlce shown, but is entitled to a fairly broad construction. Also held 
infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Suit to enjoin alleged infringement of patent and for 
an accounting. 

Edward S. Beach, for complainant. 
Stephen J. Cox, for défendant. 

RAY, District Judge. The patent in suit, and alleged to hâve been 
infringed, was issued March 13, 1906, to Ernest Leslie Ransome, on 
application fîled April 1, 1902, for concrete-mixing machinery, and is 
numbered 814,803. Claims 2, 3, 5, and 7 are in issue, and read as 
follows : 

"(2) A mixer having a rçvoluble drum adapted to receive material at one 
€nd and discharge it at the other, the drum having a centrally-orificed head 
at the discharge end, a shelf secured within the drum and extending along 
the inner slde thereof dlagonally with respect to the axis of the drum, the 
discharge end of the shelf extending to the head at the discharge end of the 
drum a,nd forming a pocket in connection therewith, an additlonal shelf se- 
cured within the drum and extending dlagonally of the axis thereof across 
the flrst-named shelf, and a means extending through the said orifice in the 
discharge head of the drum, for carrying off the material from the drum. 

"(3) A mixing apparatus having a revoluble drum, adapted to receive the 
material at one end and discharge it at the other end, a lifting shelf secured 
to the drum against the inner slde thereof, the shelf extending dlagonally 
with respect to the axis of the drum for the major portion of the length of 
the shelf, and said major portion of the length of the shelf being relatlvely 
straight, and the shelf terminating at the discharge end of the drum in an 
offset portion, the concave side of whlch faces the direction of révolution of 
the drum, whereby to form a lifting pocket. • » * 

"(5) A mixing apparatus having a revoluble drum adapted to receive the 
material at one end and discharge It at the other end, a shelf secured In the 
drum against the Inner side thereof, the shelf extending dlagonally with 
respect to the axis of the drum for the major portion of the length of the 
shelf, and the shelf terminating at the discharge end of the drum in an offset 
portion, the concave side of whlch faces the direction of révolution of the 
drum, whereby to form a pocket, and an additlonal shelf secured In the 

•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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drum and extending diagonally of the axis thereof across the first-nained 
shelf. • * * 

"(7) A machine of the class described, having a revolul)le hollow member 
provided at Its discharge end with a head, a plurality of shelves secured to 
the inside of the member and having offset ends disposed relatively to said 
head to form a séries of lifting poclîets adjacent to the discharge end of the 
revoluble member, and other shelves extending across the first-named shelves." 

This is a batch mixer. The inventer in his spécifications, says: 

"My invention relates to that type of mixers linown as 'batch mixers,' in 
which the material to be niixed is placed into the mixer, a batch or charge 
at a time, and is in lilie manner discharged when mixed." 

Those who knovv the" character of concrète and its composition, 
gravel, sand, cernent, and moisture, understand the necessity of a 
quick and thorough mixing and placing of the concrète when so mix- 
ed for use. The materials mentioned must not only be put together, 
but thoroughly intermixed quickly, and then quickly placed in the 
position for hardening. This batch mixer, in claim 3, calls for the 
following combination : (1) A revoluble drum having an aperture on 
the one end for receiving the material after a rough mixing or in- 
termingling, and another aperture on the other or opposite end for 
discharging it after the real mixing process is completed; (2) this 
drum has a centrally-orificed head at the discharge end; (3) a shelf 
secured within the drum and extending along the inner side thereof 
diagonally, vi^ith respect to the axis of the drum, the discharge end of 
which shelf extends to the head at the discharge end of the drum, 
and, in connection therewith, forms a pocket ; (4) an additional shelf 
secured within the drum and extending diagonally of the axis there- 
of across the first-named shelf, and (5) a means extending through 
the said orifice in the discharge head of the drum for carrying the 
material from the drum when mixed. 

In daim 3 we hâve: (1) The mixing apparatus, having a revoluble 
drum adapted to receive the material at one end and discharge it at 
the other; (3) a lifting shelf secured to the drum against the inner 
side thereof, and which shelf extends diagonally with respect to the 
axis of the drum for the major portion of the length of such shelf, 
such major portion being relatively sfraight; and (3) said shelf ter- 
minating at the discharge end of the drum in an offset portion, the 
concave. side of which offset portion faces the direction of the révo- 
lution of thé drum whereby to form a lifting pocket. 

Claim 5 has the mixing apparatus having the revoluble drum adapt- 
ed to receive the material at one end and discharge it at the other, 
which means there is an aperture in each end of the drum; (2) a 
shelf secured in the drum against the inner side thereof, which shelf 
extends diagonally with respect to the axis of the drum for the major 
portion of the length of the shelf and then terminâtes at the discharge 
end of the drum in an offset portion, the concave side of which faces 
the direction of the révolution of the drum, whereby to form a pocket, 
and a second or additional shelf secured in the drum and extending 
diagonally of the axis thereof across the first-named shelf. 

Claim 7 calls for a machine of the class described, having (1) a 
revoluble hollow member, provided at its discharge and with a head; 



916 1G5 FEDERAL EEPOKTER. 

(2) a plurality of shelves secured to the inside of the member and the 
shelves, having offset ends, disposed relatively to said head to form 
a séries of lifting pockets adjacent to the discharge end of the revol- 
uble member; and (3) other shelves extending across the fîrst-named 
shelves. 

Claim 2 has two shelves, crossing each other ; claim 3 only one, but 
this has an offset portion ; claim 5 has two shelves crossing each oth- 
er ; and claim 7 has a plurality of shelves with offset portion and other 
shelves extending across them. In each we hâve a revoluble drum or 
hollow member with opposite heads, each of which has openings, the 
openings being substantially opposite each other, one of which is for 
receiving, and the other for discharging, the concrète. In each we 
hâve a shelf, or a séries of shelves, diagonally arranged, with refer- 
erence to the axis of the drum, fastened to the heads and extending 
along the irîner side of the drum from head to head on its periphery, 
and in ail but claim 3 we hâve a shelf or séries of shelves set diagonal- 
ly with référence to the axis and set reversely to the first-mentioned 
shelves. Thèse are set on the upper or inner edges of the fîrst shelves 
or so as to rest thereon and extend part way from head to head ; that 
is, part way from the discharge head to the receiving head. The 
"means" extending through the orifice in the discharge head of the 
drum is for carrying off the mixed concrète, and consists of a short 
discharge chute pivotally mounted at the discharge end of the drum 
so that its upper end may be inserted into the drum through the open- 
ing mentioned and receive the mixed concrète as it falls from the 
pockets when they reach the upper part of the drum on the discharge 
side, and, in conséquence of being bottom side up, are in a dumping 
position. The discharge of thoroughly mixed concrète is continuons 
after the chute is inserted, if the drum is continued in motion. When 
the mixed batch is fully discharged, the chute is turned in its pivot 
so that it no longer enters the drum. Then another batch is put in 
at the receiving end of the drum, and the mixing of that batch pro- 
ceeds until ready to be discharged, when the chute is turned into posi- 
tion and the révolution of the drum continuing the discharge process 
commences and continues until. the drum is empty and ready for an- 
other batch. 

The mixing process within the drum, including the transfer of the 
mixed material from one side to the other, is substantially as follows : 
The materials forming the concrète are heavy, and, as the shelf or 
shelves next the periphery of the drum is each set diagonally with 
référence to its axis, the moment the drum begins to revolve the un- 
mixed concrète is carried forward and upward, and slides on the dia- 
gonally set shelf from the receiving end towards the discharge end 
and into the pockets, so far as their capacity will permit. So long- 
as the concrète is being carried forward and upward, thèse act as 
lifting pockets, as do the first set of shelves or the shelf first mention- 
ed. At a certain height it is évident the concrète materials will be- 
gin to fall ont of the pockets and off the shelf or shelves, and mix 
or mingle with that below, and that the sa:me pockets, the lifting 
pockets, then become discharging pockets. As the tendency of the 
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concrète actually carried in the pockets and on the shelf or shelves 
next the periphery is ail the time to slide towards the discharge end, 
it is évident that the whole mass will eventually be carried to that end 
and dropped, and, when the chute is in position, caught by the chute 
and discharged from the drum. This opération of discharging does 
not begin, however, until the whole batch is thoroughiy mixed. As 
the drum revolves, the whole mass is carried forward and lifted to an 
extent, but that in position in front of the shelf or shelves is lifted and 
carried forward and upward, moving towards the opposite end of the 
drum until it falls off the shelves or out of the pockets, depending on 
where it is, and as it falls upon that below, and even as it falls, the 
materials being of a différent spécifie gravity, the mixing opération 
is constantly going on. Now, by adding the second shelf or séries of 
shelves above the first and extending them part way across the drum, 
from end to end, and diagonally across the first shelf as mentioned, 
the falling materials are caught and carried in part and in part thrown 
and scattered, the tendency being to move them back towards the 
receiving end of the drum; but thèse second shelves or this second 
shelf only extend part way, as it is désirable to prevent clogging, and 
especially to hâve the thorouchly mixed ingrédients carried into the 
lifting and discharging pockets se as to be discharged through the 
chute after that opération commences. Hence the inner shelf or 
shelves must not or should not extend to the receiving end of the 
drum. The further the mixing process proceeds, the more plastic 
and slippery the whole mass becomes. It is perhaps unnecessary to 
mention that mixed concrète or moistened cernent hardens quickly, 
and that it is essential that the shelves and pockets be so constructed 
and arranged that no part of the mixed concrète shall remain in the 
drum. Hence the absence of retaining nooks and corners is désirable 
and essential to a successful mixer. Every mason knows this, and is 
careful to prevent accumulations in the corners of the ordinary sta- 
tionary mixing boxes. It is also désirable that each end of the drum 
hâve a solid head sufficient to retain the concrète while the mixing is 
going on, and still hâve openings for receiving unmixed batches and 
discharging the mixed ones. It is also essential or désirable that the 
pockets be next the discharge end and easily reached for cleaning. 
That this device is easily handied and efficient in opération cannot be 
questioned. The patent or application for the patent was thoroughiy 
considered in the Patent Office, as appears from the file wrapper in 
évidence. The défendant claims that complainant is limited by the 
action of the Patent Office ,to the détails of construction shown, and 
that, so limited, défendant does not infringe; also that the claims of 
the patent in suit are clearly anticipated by the prior art. Some 19 
patents are cited to show the prior art. The Ransome patents of 
1885, No. 323,00(). and of 1889, No. 410,292, and Hotchkiss patent 
of 1890, No. 441,503, and Smith patent of 1902, No. 690,783, are ail 
for concrète mixers, but the Hotchkiss and Smith patents are for 
continuons mixers ; that is, the materials are continuously fed into 
the one end of the mixer and continuously discharged mixed at the 
other end. The other patents relate to coffee and tea mixers, rotary 
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sieves, carrying devices, etc., and would be utterly useless and in- 
operative as concrète mixers if enlarged and made stronger. A re- 
voluble drum with some sort of lifting shelves and short shelves so 
formed and attached as to form pockets were not new in the art. See 
Fig. 1, patent No. 323,006, of July 14, 1885, to E. L. Ransome. Hère 
he bas what he calls directing guides or flanges, and also oscillating 
or adjustable lifting flanges used solely for discharging the material. 
He says, among other things: 

"My invention relates to that clasis of machines in wlilch a rotating casing 
Is employed to reçoive and mix the materials to form concrète; and my in- 
vention consists in a hollow rotating drum provided with side apertures, and 
having upon the inner surface of Its perlphery pecullar directing guides or 
flanges and oscillating or adjustable shelves or flanges for the purpose of 
lifting the materials as the drum revolves. Bxtendlng transversely and at 
an Inclination through the drum is a dlseharge chute or spout supported In- 
dependently of the drum by suitable standards or hangers, and provided with 
a swlngin*; end gâte. A small and independent hopper or chute and a plat- 
form in connection with the hopper are employed to facilitate the feed to the 
drum. Secured to and under the transverse spout is a pipe, perforated 
throughout Its leugth, whereby water Is introduced within the drum. 

"The object of my invention Is to provide a simple and effective machine 
for mlxing concrète. * * • 

"Upon the inner surface of the periphery of the drum are secured the 
angllng or approximately V-shaped directing-ilanges F. Thèse in cross-sec- 
tion bave the shape of a right-angle triangle approximately, the hypoténuse 
f aclng the direction of rotation of the drum. Thèse flanges may be arrangea 
in any suitable séries with relation to one another, the principle idea, how- 
ever, beiug that the apex of one flange should be adjacent to the opposite 
flange ; that is to say, that each pair of flanges or each set should be bent 
in opposite directions. I prêter the arrangement shown in thie drawings, 
where the main flanges are bent In opposite directions, the spaces behind and 
between them belng fllled In by smaller angular flanges, also bent in opposite 
directions. The purpose of this arrangement I shall presently describe. 

"G are the lifting; shelves or flanges. Thèse conslst of oblong plates mount- 
ed upon oscillating shafts, g, journaled transversely in the drum, and adapted 
to be moved by means of a handle-lever, g*, on thelr outer ends, which engages 
with a rack, g2, on the outer surface of the side of the drum. By moving 
the handle, g', the flanges may be made to lie down close to the surface of the 
drum, or they may be moved to extend inwardly at a suitable angle to enable 
them to lift the material. There may be any number of thèse llftlng-flauges 
within the drum, though I thinl^; it best to hâve about four. H is a small 
feed chute or hopper supported Independently of the drum, aud extendlng slight- 
ly within it, and h is a platform upon which a wheelbarrow containing the 
material to be mlxed can be pushed, whereby its load can be dumped into the 
directlng-chute H, from which It is delivered to the drum. 

"The opération of the machine Is as follows: The drum is rotated by the 
mechanlsm described. The material to be mlxed is delivered to the drum 
through the chute H, and water is also delivered through the perforated pipe 
E. The liftlng-flanges G are turued to lie as flat as possible, so that they do 
not interfère with the mixlng process, thelr function belng merely one of dis- 
charging into the chute D. The material meeting the directing guides or 
flanges (the sloping sides of which lie in the direction of révolution, thereby 
avoiding any lifting function) Is flrst dlrected to the center and then toward 
the sides of the drum, according as It meets the oppositely-bent flanges. In 
this way the various materials are thoroughly mingled, no one belng allowed 
to keep to itself. When they hâve become thoroughly mlxed, the material 
is plcked up by the liftlng-flanges G, which are tumed Inwardly to the proper 
angle. SmaU qtiantitles are Ufted by thèse flanges, and are dlscharged above 
into the spout D, down which the material runs or passes by its own gravity, . 
and is dlscharged through the swinging gâte, d'." 
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It is self-evident that this is not the concrète mixing machine of 
the patent in suit, although it has some of the éléments, and that the 
opération is quite différent. There was room for much improvement, 
as is seen by comparing this patent of 1885 with the one now in ques- 
tion. 

In Ransome's patent of September 3, 1889, No. 410,292, he says: 

"îly invention relates to iœprovements In that class of macliines in wliicli 
a rotating case is eniployed to receive and mis tlie material to fonn concrète, 
and it is especially applicable to a machine patented to me July 14, 1885. In 
which a séries of lifting shelves or flanges are fitted within tUe rotary casing 
of the mixer. 

"Jly invention consists of an antomatieally-operating device by which the 
«helves or flanges may be turned upon their pivot or fulcrnm ,pins, so as to 
•either lie flat or stand, so aa to discharge the materlai when properly 
mixed. * * • 

"A Is a hollow drum havins: openings at eaeh end through which the ma- 
terial is introduced to and discharged from the annular space aroiind the 
«ircumference within which the mixing is carried on. Angiilarl.v-placed 
flanges are fltted within the drum for the purpose of mixing the material, 
and a discharge-chute is siipported so as to extend through the drum in sneh 
a. manner as to receive and discharge the material when properly mixed. The 
material is lifted to a point where it can be dropped into this chute by means 
of the shelves or flanges G, which consist of oblong plates mounted upon 
shafts H, about which they may be turned, so as to lie In a position in which 
they will not lift the material until it has been properly mixed within the 
<3rum. They may then be turned to stand at such an angle that they will lift 
the material and carry it up to a point above the dlseharge-chute lato which 
they will drop it. 

"Upon the end of each of the shafts H is flxed a double-lever arm I, so 
that by turning this arm the shaft and the lifting-plate are moved as above 
deseribed. Upon each end of this lever-arm I are pins J, which proJect in- 
wardly or toward the side or flange of the drum A. Upon this side of the 
drum are fixed the two springs K, liaving the holes L made in them, as shown. 
Thèse springs hâve one end each bolted or fi.xed to the side of the di-um. and 
they are made so as to Incline outwardly from the point where they are flxed, 
and shoulders M are formed in the springs, where they are agnin bont ab- 
ruptly inward toward the side of the casing. Thèse shoulders insure that the 
springs will be depressed, so as to clear the pins before the levers are 
moved. From this point the ends of the springs extend a short distance be- 
neath the lever-arm I, and their elastlclty causes them to be iiressed against 
the inner faces of the levers. It will be seen that when the lever I of either 
of the lifting shelves or flanges is turned so that one of Its pins J will drop 
into the hole L in the corresponding spring, which is beneath that end of 
the lever, the liftlng-flange and lever will be rigidly held in that position until 
It be released from the spring. » • * 

"ïhe opération will then be as follows: The lifting flanges or shelves lying 
flat or In a position not to lift the material which is being mixed within the 
drum, the pin J at one end of the lever I will be engaged by the hole L In 
the corresponding spring K, and will thus be locked in that position, where It 
will reniain as long as may be desired. Whenever it is deslred to turn the 
flange into a position where It will lift the material so as to drop it into the 
<llscharge-spout, the pin Q will be advanced by moving the lever O, and as 
the drum A continues to revolve this pin will engage the inclined portion of 
the spring K and gradually force the spring inward until the pin J is released 
from the hole L. The end of the pin Q, then passing over the shoulder or 
ofCset M, strikea the end of the arm I and turns this arm, and with it the 
shaft H and the lifting flange or shelf within the drum, to a position whlcb 
will cause it to act to lift the material within the drum. The pin J, upon the 
opposite end of the lever I, will then engage with the hole L upon the oppo- 
site spring K, and will hold the flange In that position as long as may be de- 
eîred. yfhen it Is desired to release the llfting-flange and allow it to be turned 



920 165 FEDERAL REPORTER. 

into the position in whlch it will not lift, thé lever O is moved so as to advance- 
the pin P, and thls, following the Inclination of the other sprlng K, will force 
that spring inward until It is clear of the pin J of the lever I at that end. 
The continued movement of the drum A hrings the pin into contact wlth that 
end of the lever I, thus turning it in the opposite direction until it is again 
locked with the other spring, as previously descrlbed. At the instant when 
this ioelùng takes place the lever I Is turned so far eut of Une as to allow 
the pin P or Q to pass by its end wltliout fnrther action upon it. The- 
shoulders or offsets M upon the springs K are deeper than the iength of tlie 
pins J, so that as they pass beneatli the pin P or Q they will be depressed so 
far that the pins J will be entirely released from the loclîing-holes L hefore 
the end of the lever I is engaged and moved by the pin P or Q." 

It is self-evident that this is not the device of the patent in suit. 

Turning to the claims of the prior Ransome patent, it is self-evident 
that they differ from and do not cover the combination of tlie claims 
of the patent in suit. 

Turning now to the Hotchkiss patent of November 25, 1890, No. 
441,563, we find a portable frame carrying a pair of inclined rotary 
cylinders, elevators and hoppers for conducting the différent materials 
which form the concrète to the entrance of the cylinders, the water 
pipe leading into and adapted to discharge water into one of the cyl- 
inders, and an engine and boiler for operating and propelling the 
machine. 

This complex machine has two inclined mixing cylinders provided 
with longitudinal spiral flanges fixed to their inner wall surface and 
the patentée says: 

"The spiral flanges of the cylinders are for the purpose of assisting in the 
mixing by carrying the materials partially about wlth them as they rotate 
with the cylinders, and when passing the center Une, on the horizonta,!, permit 
it to fall, and therehy constantly iteep taking the material nearest the bottoni 
and turning it over to the top, thus most thoroughly mixing it. The action 
of the cylinders is the same wlthout the flanges, but the mixing is more rapid 
and thorough with them. The object in arranging the said flanges spirally 
is so that their rearwardly-inelining surfaces, when in opération, will assist 
in forcing the material rearward, and also to equalize the rising and falllng 
of the material during the mixing, for should they be arranged parallel they 
would gather a like quantity throughout their Iength, and when brought to 
a position at or above a horizontal plane wlth the axis it would ail drop off 
at once and thus cause an Intermittent jerklng motion, whlch is wholly over- 
come by the arrangement shown and descrlbed." 

This, in connection with the claims themselves, demonstrates that 
Hotchkiss neither shows, nor describes, nor claims the device of the 
patent in suit. 

Turning to the Smith patent of January 7, 1902, No. 690,783, we 
find a concrète mixing machine of which the patentée says : 

"The primary object of the Invention is to provide a machine not only 
capable of mixing dry materials with great rapidity and tlioroughness, but 
also of mingling dry and liquid materials to any consistency, or mixing liquids 
and discharging any dcsired quantity while the agitating process is going on. 

"With the above primary object and other incidental objects in view, the 
invention consists of the devices and parts or their équivalents, as herein- 
after set fôrth." 

Of the drum and blades, the patentée says : 

"Within each cone-section of the drum are a séries of mlxing-blades. In 
order to luake the action of thèse blades clear, référence is herehy made 
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partîcularly to Fig. 4. The blades are shown as divided into sets ; but it will 
be understood that thls is not absolutely essential, being only preferably adopfe 
ed for conveuience in construction. Each blade o£ eacti set may be flat, 
altliough, if preferred, a slight spiral formation uiay be given thereto. At 
ail events, the three blades shovvn as composing each set should be so ar- 
rangea that if composed of a single continuous blade said continuons blade 
would hâve a spiral formation. The action of the drum is to give a rolling- 
over movement to the niaterial, and the blades deflect from the ends toward 
and past the middle, the rolling-over and alternating transverse nu)tioii lieiiig 
simultaueous and efflecting a thorough commingling of the materials without 
spilling from the ends. There nmy be as many blades providcd in each sot 
as desired; but I prêter to eniploy three blades to each set, or each so- 
called 'set' of blades could be a single continuous blade, as licreinbefore 
stated. The blades in two sets, as will be seen by référence to Fig. 4, are 
correspondingly slanted, the bhides in one of thèse sets being iudicated by the 
numéral 27, and the correspondingly slanted blades in the otlier set Ijy the 
numéral 27'. There are also shown in Fig. 4 two other sets of blades whicli 
are correspondingly slanted. The blades in one of thèse sets are iudicated 
by the numerals 28, and the blades in the corresponding set liy the numerals 
28', or, in case each so-called 'set' of blades is a continuous blade, then there 
will be two of said blades which will corrpsi>ondingly slant in one direction 
and two other blades which will correspondingly slant in the opposite direc- 
tion. AU the blades are at the same angle, or approxinmtely so, to the 
élément of the cône which passes through tlie ccnters or ai)proximately the 
centers of the blades. It will also l)e oijserved that, as shown in the draw- 
ings, wlien there is a plurality of blades in a set, each successive blade is a 
slight distance from the preceding blade and begins where the preceding blade 
leaves off, theroby formlng a step by step arrangement. It will further be 
observed that the inner end blades of the set or the inner end of a blade. as 
the case may be, passes beyond the middle of the drum, whereby the mixture 
is thrown bacli and forth. 

"In the opération of the machine the différent ingrédients of concrète — 
such as sand, cemeut, stone, and water — or the différent ingrédients of any 
other material to be forjued. are fed into the drum throngli llie feed-trough 
26, and said ingrédients settle in the bottom of the drum. Thèse materials 
may be poured in either while the engine mechanism is stationary or is run- 
ning. The engine mechanism of course will, through the connection hereln 
shovvn and described, cause the drum to be rotaled. If. for instauce, the 
drum is rotatiug in the direction of the arrow, Fig. 4, the blades of a set 
as they successively pass through the material, or a single blade, as the case 
may be, scoop or lift up a quantity thereon. It will be sujjposed that the 
blades 28 are passing through tlie material. As thèse blades ascend, the 
material seooped up thereby is constantly slipping thereoffi from one of said 
blades to the other, and after it passes off of the last blade of said set it 
thcnce flows onto the blades 27, thence from said blades 27 to the blades 28', 
and from blades 28' to blades 27', it being understood that the material at 
one period of the révolution of tlie drum will go througli the movement just 
described and at other periods of the révolution will go througli exactly the 
reverse movement as the différent blades of the sets are brought into engage- 
ment with the material in the drum, so that the resuit is that with the con- 
tinuous révolution of the drum the material is being constantly tlirown from 
one cone-section of the drum to the other and hack agaiu, and at the same 
time, owing to the inclination of lb(> différent blades, the material is thrown 
at an angle toward the center of the drum, thereby resultiug iu a most tlior- 
ough commingling of the ingrédients, whereby the material is mixed into a 
homogeneous state before its discharge." 

He daims a revoluble mixing drum with openings and spirally-ar- 
ranged mixing blades disposée! in alternate sets to cleflect the material 
or contents from the ends toward and acvoss the central plane alter- 
nately, and internai blades are arranged to feed from the ends toward 
the middle of the drum, the blades of each set stepped in a gênerai 
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spiral. This patent has 47 claims, and a reading of them is concliisive 
in connection with the spécifications that the Smith patent does not 
anticipate the patent in suit. This exhausts the prior art in concrete- 
mixing machines, and we find notliing in that art so simple, effective, 
and satisfactory as is the Ransome patent of 1906. 

It is, however, urged that machines for mixing tea and roasting cof- 
fee are in an analogous art, and that the patent to Burns, dated No- 
vember 13, 1900, No. 661347, is an anticipation, in that it has spécial 
mclined shelves inside a rotating cylinder which aid to lift and scatter 
and mix the tea. To illustrate, claim 1 of that patent reads as fol- 
lows : 

"(1) A mixer or blender comprising a revolvlng drum provided with lifting 
blades, and a cliute pivotally mounted on a statiouary part independent of 
said drum and adapted to he moved to tlie outside or to tlie inside of said 
drum, to aet eitlier as an inlet or as an outlet, substantially as described." 

Thèse lifting blades are somewhat similar to those of the patent in 
suit, but they differ materially, and, if substituted in complainant's 
mixer, would fail to do the work properly or elïiciently. However, I 
see no particular analogy between an apparatus for mixing tea and a 
machine for eificiently mixing concrète. At best, the Burns patent is 
suggestive merely, and not an anticipation. 

In the Bartlett tea-mixer patent, No. 610,018, of August 30, 1898, 
the drum has internally projecting pallets at intervais around its cir- 
cumference, each pallet extending frdm end to end, and each is bent 
at an intermediate point of its length to a wide-angled V form. It is 
évident that should we enlarge and strengthen one of thèse tea mixers, 
the concrète would be carried to the center of the periphery of the 
drum and therë concentrated, and that the mixing opération would be 
imperfect and the discharge of the mixed concrète difficult. Ransome 
saw and appreciated the difïïculty attending the use of the mixing de- 
vices shown in the prior art wlien applied to concrète mixing, and he 
set himself to the work of obviating or overcoming thèse diffîculties. 
That he succeeded is beyond question, and I think that the device of 
the patent in suit discloses patentable invention of quite a high order. 
He certainly added something to the sum of human knowledge, and 
made the mixing of concrète cheaper, quicker, and much more effect- 
ive. I think what he did was beyond the sphère of the work of the 
mechanic skilled in the art. I do not find that he was so limited by 
the action of the Patent Office that he is confined to the précise device 
or devices described and illustrated in the patent in suit. 

Coming to the question of infringement, it seems to me, without go- 
ing into the détails of defendant's construction, that the défendant 
infringes. There is some change in the arrangement of the second set 
of shelves, but this change is so slight and immaterial that we hâve 
substantially the same action in defendant's machine that we find in 
the complainant's. It is obvious, I think, that the patent in suit for 
the first time discloses a device in the concrete-mixing art which by 
the same set of blades mixes and delivers the concrète. It is not 
necessary to stop the machine, or even slacken its movement between 
the mixing and the discharge opérations, as the chute may be turned 



KAEFIOL V, BOTHNEE, 923 

into position while the drum is in full motion, and so soon as it is in 
position the discharge commences, and ends only with the exhaustion 
of the contents of the drum. There is no change or manipulation of 
the shelves, as they are fixed and stationary in the drum. The ma- 
chine is not cumbersome or complex or liable to get out of repair, 
and it may be operated by a man able to handle a shovel and turn a 
chute on a pivot. The first machine constructed under this patent 
was made in 1901, and there hâve been large sales of the machine ever 
since, and they hâve been satisfactory to the users. A distinguishing 
feature of the patent in suit is the construction and arrangement of 
the shelves with offset portion forming pockets and the supplemental 
shelves, and this has been appropriated by the défendant. Infringe- 
ment is not avoided by mère changes in construction when the same 
mode of opération is retained and the same resuit is attained. 

After a careful considération of ail the évidence in the case, and a 
weighing of the conflicting opinions expressed, and a careful examina- 
tion of the mixing machines of the prior art, I am satisfied that the 
patent in suit is valid, and that the défendant infringes. 

There will be a decree accordingly, and for an accounting, with 
costs. 



KARFIOL V. ROÏHXER et al. 
(Circuit Court, S D. New Yorli. November 30, lOOS.) 

1. Patents (§ 328*)— Validitt ahd Infeingement— Pbooess fob Makino Lace 

Papee- 

Tlie Karfiol patent, No. 835,189, for a process for niaklng lace paper 
by indenting tbe paper in the deslred pattern and tben grinding off the 
Indentations, instead of cuttlng out the pattern, was not antleipated, and 
discloses novelty and invention ; aiso held valid as against the défense of 
prior use and infringed. Patent No. 835,190, to the same patentée, for a 
multiple machine for practicing such process, Itcld not infringed. Patent 
No. 835,28.3, for a single or unit machine, also lield infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

2. Patents (§ 52*)— Peior Use. 

The fact that the method of a process patent had been previousiy used 
by aiiother by chance, and without appreclatiug Its merlt or value, does 
not invalidate the patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 70; Dec. Dig. $ 
52.*] 

In Equity. On final hearing. 
See, also, 151 Fed. 777, 779. 

James L. Steuart (Steuart & Steuart and Daniel W. Troy, of coun- 
sel), for complainant. 

William Reiss (Reiss & Reiss, of counsel), for défendants. 

CHATFIELD, District Judge. The complainant is the patentée of a 
machine and a method for the making of lace pâper; that is, paper 
containing perforations in an ornamental design, more or less resem- 
bling lace or embroidery. The particular patents in question. Nos. 

*For otber ceses see same toplc & S nxjmbbb In Dec. & Am. Bies. 1907 to date. & Rep'r Indexes 
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835,189, 83"), 190, and 835,283, were issned iipoii the 6th day of No- 
vember 1900, upon applications filed, respectively, July 5 and July 17, 
1906, and Jnly 5, 1906. 

The first patent relates to the method of perforating the paper, and 
in gênerai describes a change from the ideas of cutting perforations or 
holes with the aid of some tool and a subséquent brushing away of the 
severed particles. In Karfiol's spécifications he claims that he indents 
the paper where the perforations are desired in the pattern, and that 
he then, according to claims 3 and 6, grinds or abrades "the indenta- 
tions until the same are reduced to a plane flush with the surface of 
the sheet, while maintaining the latter in résilient engagement with the 
grinding tool." And in claim 4 he states that he cuts the "indentations 
from the material while maintaining the latter in résilient engagement 
with the cutting tool." The second patent relates to an improvement 
in perforating machines, specially adapted to the manufacture of lace 
paper, and in gênerai relates to the mounting of several single ma- 
chines or cutting éléments upon one shaft, or in such a wny as to be 
driyen collectively. The third patent covers the construction of a 
single machine to carry out the method of the first patent, and is re- 
peated in a multiple construction in the second patent described. 

It may be assumed that the method described in the first patent 
and the form of construction of the third patent are applied in mul- 
tiple form in the machine described in the second patent, and that 
any question of infringement by the défendants must be determined 
rather upon the validity of the inventions relating to method and the 
form of a single or unit machine; for there seems to be no évidence 
that the défendants are infringing, in the sensé of making use of a 
multiple arrangement of machinery, as distinguished from their use 
of a single machine. It appears from the testimony that for some 
time prior to the filing of an application for this patent the complain- 
ant attempted to enjoin secrecy upon his employés not to publish his 
methods of opération, nor to give to the world any improvements 
which he may hâve devised. The défendants hâve disputed the al- 
légations of the complaint that the improvements patented by com- 
plainant had not been in public use or on sale for more than two years 
before his application for a patent, nor in public use or on sale in 
this country before the invention or discovery of the same by the 
complainant, and for more than two years prior to the date of the 
application. Upon this rests substantially the défense. 

But this issue, as well as ail others in the case, dépends upon the 
détermination of the one question as to what use of certain éléments 
was made by the complainant, both in his business and as described in 
his patent, and whether the use made of similar éléments by other 
people in the same business is identical with that which the complain- 
ant has attempted to patent. In fact, the question as to whether the 
method claimed in the patent can be used or will produce the results 
claimed, except as the machinery is used in the old and well-known 
form, is a part of the issue that must be determined. The entire case 
dépends upon this one question. Use has been shown by varions wit- 
nesses of différent parts of the machine constructed by Karfiol and of 



KARFIOL V. EOTHNER. !)25 

sonie points of the method of opération for wliicli tlie patent was 
granted. In fact, the original machines upon which he did his experi- 
menting, and out of the use of which his patent grew, after one Erick- 
son had been called upon to make mechanical changes in the arrange- 
ment of the parts of the machine, were built by one of the witnesses in 
the suit, who testified that the machines which he built, and which the 
complainant used, could net be operated in any way other than for 
the purposes long known in the trade, and for the accompli shment of 
which thèse very machines were originally built by that witness a num- 
ber of years before. 

A brief description of the parts of the machine and of their purpose 
must therefore be considered. As originally constructed the machine 
drew paper from a roll. This paper passed between two cylindrical 
rollers, one of which had upon its face a séries of cutting dies cor- 
responding to the pattern desired. The other of thèse two rolls was 
made of some material, such as lead or composition, which received 
the impact of the cutting surfaces as they penetrated the paper when 
passed between. This paper, after being eut in the design of the dies, 
was carried over a revolving brvish of some nature, which removed the 
eut particles, it having been found that thèse particles did not fall out, 
even though entirely severed, and the perforated paper was then roll- 
ed upon still another roller, called a "take-up roll." 

In the method patented by Karfiol the paper is drawn, as in the 
other processes, from the roll, and passed between two cylindrical 
rollers; but thèse rollers are so adjusted and so operated that the 
paper is indented or embossed, rather than being eut. The roller upon 
which the die or pattern exists is not pressed against the corresponding 
roll with sufficient force to perforate or eut the paper. In fact, this 
corresponding or opposing roll is described in the patent as having 
eut into its face the counterpart of the design of the roll upon which 
the pattern is carried. It is called a "matrix roll," and is said to be 
of softer material, and to receive its design by rolling engagement be- 
fore the insertion of the paper. After this indenting and embossing 
of the paper, the paper is carried, by a mechanical and résilient pres- 
sure device, over an emery or other grinding tool, which revolves with 
sufficient rapidity to grind otï the protubérances flush with the surface 
of the paper. From the grinding roll the finished paper passes to a 
take-up roll, as in the old machine. Karfiol in his spécifications, has 
claimed the right to remove the indentations by a cutting tool, such 
as a knife edge, or in any other way ; but inasmuch as he describes 
his process to be that of raising indentations, rather than cutting a 
pattern with a die, and as the object he claims may be eiïected better 
by grinding than by cutting, he states that he prefers to grind the pat- 
tern, so that the perforations shall be flush with the face of the paper, 
and this is apparently the method which he has used in practice, and 
which the défendants hâve used in their alleged infringement. 

As has been said, the entire défense is based upon the contention put 
forth upon the trial and the argument, rather than stated in the plead- 
ings, that the complainant does not use any new method, and has 
made no patentable invention. The défendants, in eflfect, charge that 
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Karfiol could not do successfully and commercially what he obtained 
a patent for, and the défendants daim that they do not infringe, inas- 
much as they say that they, as well as the complainant, and the vari- 
ons paper manufacturers referred to in the testimony, are ail using the 
old cutting method, rtither than the protubérances and grinding method 
described in the patent. To support this some testimony was given 
by one of the manufacturers having a number of years before tried 
an emery roll for the purpose of brushing out the particles from the 
eut or perforated pattern. His use of an emery roll for that purpose 
was discarded, and his testimony does not show that he ever attempt- 
ed it for the purpose or in the way in which the complainant states in 
his patent that he intends to hâve the emery or other grinder used. 

The complainant, his lay witnesses, and his expert, ail agrée that the 
machines operated since the so-called invention, and which were in use 
at the time of the application for the patent, perform the functions de- 
scribed in the patent. Thèse witnesses ail agrée that Karfiol's ma- 
chines did not eut or perf orate the paper. The testimony in the entire 
case also seems to show satisfactorily that the défendants were making 
use of the same methods as those which Karfiol employed under his 
patent, and Karfiol would seem to be entitled to an injunction restrain- 
ing them from such use. The method covered by Karfiol's patent, and 
the change from the former ways of manufacturing, are suflSciently 
novel to be patentable, and as to that particular process no prior use 
nor anticipatory knowledge seems to hâve been satisfactorily shown. 

The application of the idea is much like that held patentable in the 
case of Hillard v. Fisher Book Typewriter Company and Elliott-Fish- 
er Company, 151 Fed. 34, affirmed by the Circuit Court of Appeals 
on January 7, 1908, 159 Fed. 439, 86 C. C. A. 469. If by chance any 
manufacturer of lace paper had accomplished the resuit in the way de- 
scribed in Karfiol's patent, it would seem to hâve been donc inadvert- 
ently, and even at the présent time not to hâve been appreciated as be- 
ing a departure from the original and old methods of manufacture. 
This would not interfère with the patentability of Karfiol's idea, nor 
the validity of his patent. Tilghman v. Proctor, 102 U. S. 707, 26 
Iv. Ed. 279. 

If the défendants are making use of the old idea and the old methods, 
they will be f ree from punishment for f urther inf ringement. If they 
hâve or shall make use of the idea and methods covered by Karfiol's 
patent, they should be enjoined. The testimony shows that for a time 
at least they did make use of Karfiol's methods, and Karfiol, therefore, 
may bave a decree establishing the validity of his patent, together with 
an injunction against further infringement, and with an accounting 
to détermine damage for use already made by the défendants of the 
complainant's method and, process. 
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UNDERWOOD TYPEWRITER CO. v. BLLIOTT-FISHER CO. 
(Circuit Court, S. D. New York. December 21, 1908.) 

1. Patents (§ 65*) — Anticipation — Priob Patent ob Publication — Requi- 

SITES. 

To constitute an anticipation, tlie prior patent or publication relied up- 
on must, by descriptive words or drawings, or by botli, contain and exhibit 
a substantial représentation of the patented improvement in sucli full, 
clear, and exact terins as to enable any person skilled in the art to make 
the article or practice the invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 80; Dec. Dig. § 
65.*] 

2. Patents (§ 62*)— Stjit fob Infeingement— Pkoof of Anticipation. 

Anticipation must be proved by évidence so cogeut as to leave no rea- 
sonable doubt In the mind of tlie court. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 78; Dec. Dig. § 
62.*] 

3. Patents (§ 328*)— Infringement— Tabulating Attachment fob Typewbit- 

EES. 

The Gathright patent No. 436,916, for a tabulating attachment for tj'pe- 
writers, heîd not anticipated, valid, and Infringed. 
[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Suit for alleged infringement of United States letters 
patent No. 436,916, to Josiah B. Gathright, relating to tabulating at- 
tachments for typewriters. 

See, also, 156 Fed. 588. 

Briesen & Knauth (Eugène Eble, of counsel), for complainant. 
Robert Eletcher Rogers, for défendant. 

RAY, District Judge. The bill of complaint charges infringement 
of claims 4 and 5 of United States letters patent No. 436,916, to Josiah 
B. Gathright, dated September 23, 1890, applied for January 15, 1889. 
The claims relate to tabulating apparatus attachments and read as 
follows : 

"(4) The combination of a stop-rod freely hung to the machine, a stop-lug 
thereon, and a supplemental spacing-key hung in the machine and adapted te 
move the sald stop-lug into the path of a portion of the feed-carrlage, and con- 
nection between the stop-rod and rack-bar, substantially as shown and de- 
scribed. 

"(5) In a typewriter, the combination of the usual letter-keys and one or 
more spacing-keys having meehanism in common for permitting the carriage 
to move a definite space at each stroke, and a supplemental spaclng or skip- 
piug key fltted to permit the carriage to move any desired number of sald 
spaces, according to adjustment, sald key provided with Indepeudent meehan- 
ism for releasing the carriage from the detent, and meehanism for simultane- 
ously interposing an adjustable stop, substantially as shovs-n and described." 

In the spécifications the patentée says: 

"Thls invention relates to that class of typevi-ritmg machines which are 
provided with feed-racks, or équivalent means for moving a carriage to space 
between the letters upon each Une — such, for exampîe, as the Remington tpye- 
writer, and the foliowlng description is niade with référence to that machine. 

"Heretofore, in producing writings in which sonie of the lines are nor lillert. 
or in which open spaces occur, In order to brlng certain words or figures Into 
accurate vertical columns — such writings, for example, as bills o£ goods, in- 

•For other casée see same toplc &. § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r IndexieB 
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voices, statements of aeconnts, etc. — It has beeu iiecessary for tlie operator to 
pass the carrlage over blank spaces either by repeatedly striklng a spacing- 
key which feeds the carrlage the space of only one letter at a time, or by uii- 
latching the carrlage and slldlng It to the desired point by means of a hand- 
lever. Both of thèse methods are tedious, and they keep the miud of the 
operator under constant tension to remember the point where the carrlage is 
to be stopped to reglster wlth the column, as desired, and the practlce is com- 
mon among operators of striking the first figure lightly and then turning tlio 
carrlage up to see whether that figure registers properly before printing It in 
full. Tliis method evidently requlres many experlmeuts at the expense of time, 
and tends greatly to perplex the operator. 

"ïhe object of my invention is to obviate thèse objections by provlding 
means for automatically locating wifh tlie typewriter one or more colunms of 
words or figures, and of mechauic'ally skipplng any iuterveuing space desired 
to be left blank. 

"To this end my invention consists in the construction and conibination of 
parts forming a portion of a typewritlng machine, as hereinafter described and 
ciainuKi, référence being had to the aceompanyliig drawings." 

Then follows the description of the drawings, etc. 
The patent then says : 

"By the words 'supjileniental spaclng-key' I mean a key like the key 18, 
wlilch is exclus! vel y devoted to the foUowing duty, to wit: First, to disengage 
the earriage-rack from the detent, and to hold it disengaged until the carrlage, 
traveling its usual path, has passed over a space ineludiug a number of letter- 
spaces, whîch it was désirable to skip, to a stop whose location is adjustable, 
and was predetermlned to fit said sklpped space ; and, second, to remove the 
sald stop by the act of releasing the said spacing-key, thus permlttlng the 
carrlage to résume service at the usual letter-spaces. Such a key I contrast 
wlth keys whlch allow the carrlage to advance but one letter-space at a time; 
also wlth the common hand-lever, whereby the carrlage may be raised from 
its usual path and be carrled over any number of letter-spaces. I also con- 
trast it with any key adapted by light pressure to advance the carriage a single 
letter-space, and by a heavier pressure to entirely release the carriage, so that 
it may travel over a number of letter-spaces to a stop. This latter key would 
be in constant danger of being overpressed, so that it would skip at the wrong 
time, thus keeping the operator's niind under constant tension to weigh the 
force of his stroke, whlch would defeat a prominent object of my invention. 
My supplemental spacing-key has only one service to perform. When it is 
l^ressed down in opération, it releases the carrlage-detent and placés an ad- 
justed stop in the path of the carriage to arrest it at the desired point. On 
permlttlng the supplemental spacing-key to rise, it v/ithdraws the stop from 
the path of the carrlage, leavlng it free to résume work, as usual." 

The opération is then described, and then cornes the f ollowing : 

"It would recjulre only ordlnary mechanical skill to adapt my stop rod and 
lugs to any kind of a self-feeding typewritlng machine by followiug eut the 
principle of construction herein described. Therefore I deem it unnecessary to 
illustrate its application to the grcat varlety of typewritlng machines whlch 
hâve been Invented. 

"ÏJie great advantage of being able to skip a si]ace of uncounted letters and 
stop the carriage again at a single stroke of a l-tey, so as to accurately align 
figures or words in colunni, is too obvlous to re<iulre further démonstration. 

"Because of the necessary changes in détails of construction that would 
naturally resuit from the adaptation of my invention to différent Styles of 
typeviTitlng machines, I do not wish to confine ujy claims to the spécifie de- 
vice herein described." 

This patent has been the subject of considérable litigation and held 
vaUd by the Circuit Court of Appeals. Wagner Typewriter Co. v. 
Wyckoff Seamans & Benedict, 151 Fed. 585, 81 C. G. A. 139; and 
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see, also, Wagner Typewriter Co. v. American Writing Mach. Co., 
151 Fed. 576, and 156 Fed. 588. The patents to Schulte, No. 450,592 
to McCormack, No. 439,544, and to Yost, No. 401,990, hâve been fully 
considered on the question of anticipation and construction of the 
patent in suit, and I will not go into them in détail. 

In addition to thèse patents, the défendant now urges the Raggett 
(EngHsh) patent, No. 1,804, granted to one John James Raggett May 6, 
1880, as an anticipation. In the provisional spécifications of that pat- 
ent we find the following : 

"I provide a device, termed the paper regulating stop, as follovvs: This is 
a stop flxed either on the traversing bars or in such a position tliat the ear- 
rlage niay corne in contact therewith ; it may consist of a ring made to slide 
on the traversing bar, and lîept in position by a pin which shall fasten the 
ring to the traversing bar, and so stop the carriage at the required position to 
suit tlie size of the paper. I provide a device for regulating the spaees for £ 
s. d. and yds., ft., and ins., which may consist of a séries of ad.iustable arms 
attached to a spindle, whleh arms stop the paper carriage at the reipiired posi- 
tion." 

And in the full spécifications the following: 

"I provide a device termed a paper regulating stop. This stop is flxed ei- 
ther on the traversing bar, or in such a ])osition that tlie carriage may eomo 
in contact tiierewith ; it may consist of a ring made to slide on the traversing 
bar, and kept in i)Ositiou upon the same by a pin, and so arranged as to stop 
the paper carriage at tlie reiiuired position to suit the size of the paper. I 
also provide a device for regulating the si)aees for £ s. d., and yds., ft., and ins. 
This device may consist of an adjustable stop, as shown in side view in Fig. 
46, or of a séries of ad.justable arms attached to a spindle, which arms stop 
the paper carriage in the required position." 

What this device is, how it works, and what it accomplishes is a 
matter of conjecture. It is neither described nor illustrated. It points 
out nothing like the combination of the device of the patent in suit, 
which consists, in claim 4, of the combination of 1, a stop rod freely 
hung to the machine ; 2, a stop lug on the stop rod ; 3, a supplemental 
spacing-key hung in the machine which is adapted to move the stop- 
lug into the path of a portion of the feeding carriage; and 4, connec- 
tion between the stop-rod and rack-bar as shown and described. The 
mechanism and connections and supplemental spacing-key for making 
the device operative and of value are fully shown and described. Says 
the Gathright patent: 

"10 represents tlie upper table of the flxed frame of the machine, and 11 a 
permanent vertical post thereof , to which I hâve pivoted an arm 12 by means 
of a pivot-bolt 13. 

"14 is my lift-slide nnd stop-rod, ad.iustable longitudinally of the machine 
through the upper portion of the arm 12, and 15 is a set-serew, whereby the 
rod may be flrmly secured in the arm at any required point in the length of 
the rod. This rod is normally supported close beneath sonio cross portion — ■ 
such as the arm 16 of bar 5 — by means of the lever 17 and a conuecting-rod 
19. The lever 17 is pivoted to the frame of the machine at 20, and is provid- 
ed with a supplemental spacing-key 18, whereby its forward end may be press- 
ed down to raise its rear end and the rods 19 and 14, and with them to raise 
the rack-bar 5 out of engagement with the detent 6. That would permit the 
carriage to slide or be fed freely in the direction of the arrow 7. 

"21 and 22 represent stop-lugs provided with set-screws, whereby they may 
be adjusted to any desired points upon the rod and there be flxed flrmly to it, 
so that when the rod 14 is in service the lugs 21, 22, are in the path of arm 
165 F.— 59 
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16 to stop It. There may be any desired number of thèse lugs, each Bervlng as 
a shoulder upon the rod 14 to catch and stop the carriage f rom sUdiug fàrtber. 
Then the key 18 being released, the rod 14 returns to Its normal position, 
whereby the stopping-shoulder Is removed, and the arm 16 is free to be fed 
along over the stop 21 by the regular opération of the tnachine. 

"23 represeuts a spring attached to the post 11, and constantly bearing Ita 
free end against the arm 12 to insure the return of the whole sklpplng de- 
vice to Its normal position more quickly than it would do when actuated by 
gravity alone." 

I find no suggestion of this in the Raggett patent. With the Raggett 
patent before him, the mechanic skilled in the art would find nothing 
whatever to suggest the combination of Gathright except a lug on a 
rod or arms on a spindle which would stop the progress of the carriage 
when brought in contact with it or them. The defendant's experts 
hâve made certain drawings which they claim illustrate the Raggett 
device. The difficulty with thèse is that, in the light of the Raggett 
machine and the state of the art at that time, they are mostly, if not 
wholly, imaginary. In the light of the art as now developed they 
follow it, and evidently are based upon it. Raggett neither shows, nor 
describes, nor suggests what thèse experts illustrate as the Raggett in- 
vention. Raggett may hâve had some such device in mind, but he 
invented nothing of the kind, or if he did, so far as appears, he nei- 
ther constructed it, had it constructed, nor described nor illustrated it. 
Whatever he had in mind, he left the world in substantially the same 
darkness that prevailed before, so far as this particular part of the art 
is concerned. The device of Raggett was neither a mechanical nor a 
commercial success. Clearly it was not a tabulating device. 

It is well settled that to constitute anticipation the prior patent or 
publication relied upon must, by descriptive words or drawings, or 
by both, contain and exhibit a substantial représentation of the patent- 
ée improvement in such full, clear, and exact terms as to enable any 
person skilled in the art or science to which it appertains to make, 
construct, and practice the invention. Also anticipations of patents 
must be proven by évidence so cogent as to leave no reasonable doubt 
in the mind of the court. Seymour v. Osborne, 11 Wall. 516, 555, 20 
L. Ed. 33 ; Sewall v. Jones, 91 U. S. 171, 194, 196, 33 L. Ed. 275 ; 
Cohn V. U. S. C. Co., 93 U. S- 366, 370, 23 L. Ed. 907; Bâtes v. Coe, 
98 U. S. 31, 44, 25 L. Ed. 68; Deering v. Winona, etc., 155 U. S. 
286, 15 Sup. Ct. 118, 39 L. Ed. 153 ; Crown Cork & Seal Co. v. Stand- 
ard Stopper Co. (C. C.) 136 Fed. 199. In this case it was held that— 

"a prior publication in a paper, patent, or otherwise wiii not négative the 
novelty of an Invention unless it describes a complète and operatlve invention 
capable of being put into practical opération, or contains such a disclosure of 
the invention that any omission would ordinarlly be supplied by one skilled in 
the art" (per Townsend, C. J.). 

In American G. Co. v. Leeds (C. C.) 87 Fed. 873, 876, Judge Ship- 
man said, in substance, that a court is not called upon to struggle to 
decipher an anticipation in the unfinished work and surmises of ear- 
lier students on the same subject, and I am of the opinion that a court 
is not justified in finding anticipation in an old and discarded device, 
the meaning of which is obscure and puzzles experts. 
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I have patiently read the évidence of the experts on the subject of 
this Raggett patent, as well as the Raggett spécifications and claims. 
He evidently reversed the movement of his forced feed-carriage when 
writing figures. Just what he did or how he intended to operate when 
he used a "séries of arms attached to a spindle," which arms stopped 
the paper carriage in "the required position," is a matter of conjecture, 
and I am unable to ascertain what the "required position" was. He 
gives no information on that subject. I cannot adopt the opinions of 
defendant's experts. And for a mechanic to say that he can base 
an opinion on the art as it existed when he was a boy, and not hâve 
that opinion affected by the art as it now exists, and which is far in 
advance of the old art, is to say that he has a mind capable of for- 
getting and ignoring ail that is modem and really practical and must 
be impressed upon him, and only remembering that which is old and 
impracticable and of which he has no practical knowledge whatever, 

Entertaining thèse views, and having due regard to the opinion and 
holding of the Circuit Court of Appeals where the other alleged an- 
ticipatory patents were fully considered and to which référence has 
been made, I hold that the défense is not sustained; that the patent 
is valid, and has been infringed by défendant; but as the patent has 
expired no injunction can be granted, and there will be a decree for 
the complainant for an accounting, with costs. 



TIOTOR TALKING MACH. CO. r. LEEDS & OATI/TN CO. 

(Circuit Court, N. D. New York. December 22, 1908.) 

No. 2,208. 

1. Patents (§ 328*) — Invention— Sound Records. 

The Johnson patent No. 739,318, for a Sound record of the disk type, 
having a tablet adapted to receive printed matter impressed in the ma- 
terlal thereof, is not so clearly devoid of invention on its face as to justlfy 
Its being so adjudged ou demurrer to a bill for its infringenient 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

2. Patents (§ 310*) — Suit for Infeinqement— Requisites of Bill. 

Under the weight of authority, a bill for Infringement must allège the 
facts which are by statute made essential to the valldity of the patent 
sued on, as that no application for a foreign patent for the invention was 
filed more than seven months before the filing of the application in thla 
country, which would render the patent invalid under Rev. St. § 4887, as 
amended by Act March 3, 1897, c. 391, § 3, 29 Stat. 692 (U. S. Comp. St. 
1901, p. 8382). 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 310.*] 

In Equity. Demurrer to bill of complaint for alleged infringement 
of United States letters patent No. 739,318, known as "Johnson Pat- 
ent." 

Stimson & Williams (Horace Pettit, of counsel), for complainant. 
Louis Hicks, for défendant. 

*For otber oases see same topic & { kvmber lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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RAY, District Judge. The patent sued upon contains the following 
daims : 

"(1) A sound-reeord comprising a flat disk composed of a material whicli 
will soften under the application of beat, and liaving sound-waves impressed 
upon its surface, a thin tablet of a material which is adapted to receive and 
retain permanently printed matter, pressed into said disk wlien in a heated 
condition so as to be flush with the surface thereof. 

"(2) A sound-record comprising a flat disk composed of a material which 
will soften under the application of heat, and having sound-waves impressed 
upon its surface, a thin tablet of fibrous material having a printed title 
thereon, pressed into said disk when in a heated condition so as to be flush 
with the surface thereof. 

"(3) A sound-record comprising a flat dislc composed of material which will 
soften under the application of heat, having sound-waves impressed upon its 
surface, a central ly-disposed label pressed into said disk when in a heated 
semi-plastic condition, and secured to the record material by the adhesive 
properties of the record material when in the softened state, the said label 
belng pressed flush with or below the surface of the reeord-tablet. 

"(4) A sound-record comprising a flat disk composed of material which 
will soften under the application of heat, having sound-waves impressed upon 
its surface, a thin tablet of fibrous material pressed into said disk when in 
a heated semi-plastic condition, and secured to the record material by the ad- 
hesive properties of the record material, the said label belng pressed flush 
with or below the surface of the reeord-tablet." 

It was granted September 22, 1903, on application filed August 8, 
1900, and the daims are presumptively valid. 

In addition to a detailed description of the alleged invention, the 
spécifications say : 

"My invention relates to certain Improvements in sound-records, and par- 
ticularly to the flat disk-record, such as are used on gramophones and other 
similar machines. 

"The object of my invention is to provide a simple, inexpensive, and con- 
venient meaus for marking records of this class in order that the title of the 
matter recorded on said record and the other matter usually engraved thereon 
may be easily discerned. 

"Heretofore it lias been the praetice to mark records of this class by en- 
gravlng the necessary descriptive matter on the die from which the record is 
stamped or by etching the same upon the original record. Tliis praetice bas 
been found to be quite expensive, inconvénient, and otherwise objectionable, 
and the records when so stamped are hardly legible on account of the color 
of the same, which is usually black or of a dark color aud has to be beld in 
a certain position, so that tîie liglit will properly fall upon the engraved mat- 
ter before the same can be readily distlnguished. My présent invention is 
designed with a view of overcoming thèse objectionable features ; and it con- 
sists in providing an inlaid tablet printed or marked with a color much light- 
er than that of the record adapted to the center of the said record, and having 
the descriptive matter printed thereon before the insertion of said tab- 
let. * * * 

"It is obvious that, by reason of the tablet beiiig compressed into the record, 
the tablet or label is prevented from being defaced, aud the printing or marks 
thereon are preserved from scratehes and from being made illegible from con- 
tact with other objects. 

"While I àave illustrated the inlaid tablet as heing circular, it will of course 
lie understood that it might be rectangular or of any other suitable contour, 
and the.edges of the same might be scalloped or notched in order to give it a 
more artistic appearance." 

Two grounds of demurrer were urged on the argument : First, that 
the patent is invahd on its face for lack of invention ; that by reason of 
matters of conimon knowledge and devices in common use, of which 
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the court will take judicial notice, it appears froiii mère inspection of 
the letters patent that they are void for want of invention. Second, 
that it is not alleged in the bill tliat the alleged invention described and 
claimed "had not been patented in any country foreign to the United 
States on an appHcation filed by said E- R. Johnson (the inventor), or 
bis légal représentatives or assigns, more than seven months prior to 
the filing of his application for said letters patent of the United States, 
or that, no application for a patent therefor had, more than seven 
months prior to the filing of said application for patent No. 739,318, 
been filed by him or his représentatives or assigns in any country for- 
eign to the United States." 

I do not think this court can take judicial notice of the composition, 
form, etc. of ail sound-records, and the mode and manner of impress- 
ing the sound-waves thereon; the usual mode of shaping and form- 
ing them and impressing thereon the sound-waves, and combining 
therewith a tablet having thereon printed matter giving necessary and 
valuable information to the owners and users of such record, or that 
there ever was such a combination or the mode and manner of impress- 
ing such information on such sound-records prior to the patent in suit 
and the cost of same, etc., except as shown in the spécifications of the 
patent and decided cases. In fact, the patent itself allèges a nevv mode 
of combining this information with the sound-record itself, and says 
that this combination is more simple, less expensive, more convenient 
and useful, and that the information given by the printed matter is 
much more legible and easily read than the same information inipress- 
ed on sound-records in the modes of the prior art. The claim is for 
a combination, not for a process, and I do not think it is self-evident 
that the claims fail to chsclose patentable invention. If the conception 
was new, novel, useful, practicable, and has added something to the 
sum of human knowledge, made sound-records cheaper, better, more 
convenient for sale and use, shall it be said that patentable invention is 
not disclosed? Evidence of the state of the prior art and of analogous 
arts may show to the court on irnal hearing that there is no invention. 
The entire prior art is not before the court. I am not pointed to any 
decided case, book, or pamphlet showing the combination of the patent 
in suit. 

Corning to the other question, the statute applicable reads (section 
4887, Rev. St. U. S., as amended March 3. 1897, Act March 3, 1897, c. 
391, § 3, 29 Stat. G92 [U. S. Comp. St. 1901, p. 3383]): 

"îCo persou otliorwise entitled tlirreto shall lie debarrotl i'roni receiviiis a 
patent for his nivGntiou or discovery, nor shall any patent lie declared in- 
valid, by reason of ils havinf; been iirst patented or cansed to be patented fty 
the inventor or liis lésai re])res;eutntives or assigns in a foreiicn eoutitry, unless 
the application for said foreign patent was filed niore thaii seven months 
prior to the filins of the applieation iu this conutry, in which case no patent 
sUaîl be granteù iu this country." 

That statute in effect provides that if an inventor takes out a patent 
for his invention in a foreign country, and files his application therefor 
in such foreign countr}' more than seven m.onths prior to the filing of 
the application for a patent in this country, no patent for such inven- 
tion shall be granted in this country. And if a patent is taken out 
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abroad and aiso hère, the patent taken hère is not to be declared invalid 
unless the application for the patent taken abroad was filed in such 
foreign country more than seven months prior to the filing of the 
appHcation in the United States. 

It would seem that if an inventer apphes for a patent in tlie United 
States, and it is granted, it is presumed that the Patent Office has in- 
quired into ail the facts prerequisite to the granting of same and has 
found that the applicant is entitled thereto. The patent when issued is 
presumptively valid, and, this being so, unless there is some statute or 
rule of court to the contrary, it is not necessary for the pleader to néga- 
tive possible défenses. This point on this précise question has been 
passed upon. American Cereal Company v. Oriental Food Company 
(C. C.) 145 Fed. 649 (opinion by Judge Kohlsaat). He held that a 
failure to insert such an allégation did not make the bill demurrable. 
But there seems to be a weight of authority to the contrary. Moss v. 
McConvi^ay-Torley Co. (C. C.) 144 Fed. 128; Elliott & Hatch Book- 
Typewriter Co. v. Fisher (C. C.) 109 Fed. 330; American Grapho- 
phone Co. v. Phonograph Co. (C. C.) 127 Fed. 349. 

It is better that I sustain this gi-ound of demurrer and allow the com- 
plainant to amend. It must be understood that I do not entertain or 
express any opinion as to whether or not the patent discloses patenta- 
ble invention. Where the work of the mechanic skilled in the art ends 
and executed mental conception constituting patentable invention com- 
mences is difficult to détermine. In this case the judge at final hearing, 
with the proofs before him, can best décide. Many simple steps for- 
ward in an art hâve been held to show mental conception of a high or- 
der, but I will not stop to cite the numerous cases. 

The fourth ground of demurrer is sustained, the others overruled. 
Complainant may amend in 30 days. No costs. 



HAARMANN-DE LAIRE-SCHAEFER CO. v. VAN DYK & CO. 

(Circuit Court, S. D. New York. December 16, ]i)08.) 

Patents (§ 328*) — Infhiîigement — Isomerid of Ionone. 

The Laire patent, No. 600,429, for an isomerid of ionone and a pro- 
cess for producing tlie same, held valid and iufringed. 

[Ed. Note.— For otlier cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Suit to restrain alleged infringement of United States 
letters patent No. 600,429, dated March 8, 1898. 

Briesen & Knauth, for complainant. 
George H. Bruce, for défendant. 

RAY, District Judge. The patent in suit contains tvvo claims read- 
ing as follows : 

"(1) The described method of iiroducing an isomerid of ionone, by treat- 
ing ionone or pseudo-ionone with a conceutrated condensing acid, such as sul- 
f uric acid, as set forth. 

•For otlier cases see same topio & § nomeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"(2) The described isomerid of lonone, boiling in a pure state at about 
14f>° cantigrade, having a spécifie gravity of 0.046 at 17° centigrade, and hav- 
Ing an odor of violets, as set foi'th." 

I find no évidence that the patent sued upon is not valid, although 
the défendant dénies its validity. The évidence is satisfactory and con- 
clusive on this subject. 

The complainant in its bill of complaint propounded five interroga- 
tories, viz. : 

"(1) Did tlie défendant since April 1, 1901, and prior to the comniencement 
of this suit, malîe or sell a chemical product under the narae of 'Violettan'? 

"(2) Is sald violettan made by or for the défendant in the United States, 
or In a foreign country, and, if so, by vyhoni? 

"(3) Is said violettan prepared by treating pseudo-ionone with concentrat- 
ed acid? 

"(4) Did défendant, when ionone was ordered, flll such orders with vio- 
lettan V 

"(5) State the exact process employed by the défendant in the manufac- 
ture of said violettan." 

The défendant answered the first two interrogatories in the af- 
firmative; the third and fonrth in the négative; and the fifth it de- 
clined to answer, claiming that its process is a secret process owned 
by the défendant. 

I hâve carefully read the évidence in the case, and am satisfied that 
the défendant answered the fourth interrogatory untruly, and that 
it did so knowingly. The excuse seems to be that the purchaser to 
whom the défendant deHvered violettan when it ordered ionone knew 
that it was getting violettan in place of ionone, and intended violet- 
tan when it ordered ionone. I do not think this was the fact. The 
évidence establishes to my satisfaction that violettan furnished and 
sold by the défendant is prepared by treating pseudo-ionone with con- 
centrated acid. The complainant had a careful and compétent chem- 
ical analysis made of the violettan prepared and sold by the défend- 
ant. The défendant, although it had the opportunity, did not hâve 
a chemical analysis made of any of that violettan. The défendant 
claims to hâve had an analysis made of violettan taken from the 
same large bottle in its store from which it took the violettan sold and 
produced by the complainant. It may hâve been taken from the same 
bottle, but it may not hâve been the same violettan that the défendant 
was selling to others. It may not hâve been taken from the same bot- 
tle. There are other reasons which lead me to the same conclusion, 
and I am satisfied on the whole évidence that the défendant did pré- 
pare and sell, or caused to be prepared and sold, the article mentioned 
and described in the claims in suit and infringed the complainant's 
patent. It would serve no good purpose to go through the évidence 
and give ail the reasons which lead me to this conclusion. 

There will be a decree for the complainant, with costs. 
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UNITED STATES V. LOUISVILLE & N. E. CO. 
(District Court, W. D. Keutut-ky. Deceuiber 4, 1908.) 

1. iNblCrSIENT AND INFORMATION (§ 70*) — STATEMENT OF OFFENSE. 

As nothiug in a criminal case eau be charged by implication, Intend- 
ment, or récital, every faot necessary to be pro^en to constitute tlie crime 
must be dlrectly and affirmatively alleged. 

[Ed. Note. — For other cases, see Indictinent and Information, Cent. 
Dlg. § 192 ; Dec. Dlg. § 70.*] 

2. Animals (§ 31*) — Restbictions on Tkansportation— "Made"— "Peomul- 

GATED." 

Act Coug. March 3, 1905, c. 1496, § 3, 33 Stat. 12G5 (TT. S. Comp. St. 
Supp. 1907, p. 926), requires the Secretary of Agriculture to "make" and 
"promulgate" rules and régulations governing the metUod and mauner 
of Inspection, delivery, and shipment of cattle from a quarantined state 
or a quarantined portion of a state into any other state, and that he shall 
give notice of such rules and régulations as provided by tàe act, section 
1 of wliicli requires publication of notice of quarantine in such news- 
papers in the quarantined state as the Secretary may sélect, and the 
giving of notice to the proper offlcers of railroad, steamboat, or other 
transportation companies doîng business in or through any quarantined 
State. Held, that the words "make" and "promulgate" were not synony- 
mous ; that the duty to "make" rules and régulations was suiticlently 
accomplished by writing them and signing them officially, but that to 
"promulgate" them required the giving notice thereof to tlie offlcers of 
transportation companies, etc., and their publication in the selected news- 
papers within the affected district. 

[Ed. Note. — For other cases, see Animals, Dec. Dig. § 31.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4292-4204 
vol. G, p. 5084.] 

3. Statotes (§ 241*)— Constbuction— Pénal Statutes. 

Criminal and pénal statutes must be construed with reasonable strict- 
ness. 

[Ed. Note.— For other cases, see Statutes, Cent. Dlg. §§ 322, 323; Dec. 
Dig. § 241.*] 

4. Animals (§ 36*) — Contagious Diseases— Offenses— Indictmekt. 

Act Cong. March 3, 1905, c. 14!)G, 33 Stat. 1264 (U. S. Comp. St. Supp. 
1907, p. 925), autiiorizes the Secretary of Agriculture to establish cattle 
quarantines, and section 3 makes it the Secretary's duty to make and 
promulgate rules and régulations permitting and governing the shipment 
of cattle from a quarantined district. Section 4 makes it unlawf ul to move 
any cattle or other live stock from any quarantined district into any 
other state except in accordanee with such régulations. HeUl, tiiat an 
indictment against a carrier for nioving cattle from a quarantined dis^ 
trict, contrary to and in violation of the Secretary's rules and régula- 
tions, faillng to directly allège facts showlng the promulgation of such 
rules, or otherwise tban that the rules and régulations were "duly and 
legaliy made and promulgated," was insufiîcient. 

[Ed. Note. — For other cases, see Animals, Dec. Dig. § 30.*] 

5. Indictment and Information (§ 147*) — Bupr/icny— Kemedy. 

Semble, that an objection that au indlctnieut is dupllcitous should be 
made by a motion to elect, and not by demurrcr. 

[Ed. Note. — For other cases, see ludictmeut and Information, Cent. 
Dig. § 493 ; Dec. Dig. § 147.*] 

George Du Relie, Dist. Atty. 

Helm & Helm and Benj. D. Warfield, for défendant. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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EVANS, District Judge. The indictment charges: 

"Tliat on tlie seventli day of September, in the year of our Lord niiieteeu 
hnndred and seven, in the district aforesaid, and within the jurisdietion of 
tliis court, the Louisville and Nashville Railroad Company, a corporation 
created by and under the laws of the state of Kentucky, and a railroad 
Company, dld transport in Lonisville and Nashville car number 18,771 a great 
niany, to wit, tweuty-two cattle from the town of Lawreneeburg, Lawrence 
connty, in the state of Tennessee, to Louisville, in the state of Kentucky, 
which said to\vn of Lawreneeburg was tben and there situate in a portion 
of the state of Tennessee which was then and there duly and legally quaran- 
tined by the Secretary of Agriculture of the United States for splenetic, 
Southern or Texas fever in cattle, and which said city of Louisville was In 
a portion of said state of Kentucky which was not then and there quaran- 
tined by said Secretary of Agriculture for splenetic, Southern or Texas fever 
in cattle, and said Louisville and Nashville Railroad Company did transport 
said cattle from said quarantined portion of Tennessee into said city of 
Louisville, Kentucky, in a manner and under eoiiditions other than those pre- 
scribed by said Secretary of Agriculture, and contrary to and in violation of 
tlie rules and régulations made and promulgated by said Secretary of Agri- 
culture, and particularly in violation of and contrary to the rules and régu- 
lations made and promulgated by said Secretary of Agriculture governlng the 
adixing of i)lacards bearing the words 'Southern Cattle' to both sides of ail 
cars carrying Interstate shipnients of cattle from quarantined areas into 
areas not quarantined, which said rules and régulations were duly and legally 
made and promulgated by said Secretary of Agriculture on the twenty-second 
day of March, 1907, and which became and were effective on and after April 
15, 1907, and contrary to and In violaflou of rule I, revision II, to prevent 
the spread of splenetic fever in cattle, made and promulgated by said Secre- 
tary of Agriculture on March 30, 1907, and which became effective on and 
after April 15, 1907. 

"And the grand .l'urors aforesaid upon their oaths aforesaid do further 
présent: 

"That no placard, not less than five and a half by eight incbes in size, on 
which was printed with permanent black ink and in bold face letters not less 
than one and a half incbes in height, in the words 'Southern Cattle,' was by 
the proper officers of said Louisville and Nashville Railroad Company secure- 
ly or at ail afïixed or maintained to both or either side of said car carrying 
said Interstate shipment of cattle, and that the waybill of said shipment of 
cattle did not bave the words 'Southern Cattle' plainly written or stamped 
upon its face. 

"Agalnst the peace and dignity of the United States and contrary to the 
forni of the statute in such case made and provided." 

The accused has demtirred thereto Upon the ground that the indict- 
ment does not .sufficiently charge a ptibHc offense, and, ftirthermore, 
that it is subject to the objection of diiplicity as attempting to charge 
two separate offenses in a single count. The indictment is based up- 
on Act March 3, 1905, c. 149G, 33 Stat. 1204 (U. S. Comp. St. Stipp. 
1907, p. 935), entitled "An act to enable the Secretary of Agriculture 
to establi-sh and maintain quarantine districts ; to permit and regu- 
late the movement of cattle and other live stock therefrom and for 
other purposes." Omitting ail language not applicable to this case, 
the act is as follows : 

Section 1. That the Secretary of Agriculture is authorlzed and directed to 
quarantine any state or portion thereof when he shall détermine the fact 
that cattle or other live stock therein are affected by any contagions, in- 
fections or communicable disease, and he is directed to give notice of the 
establishment of (juarantine to the proper otficers of railroad, steamboat or 
other transportation companies doing business in or through any quarantined 
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State, and to publish in such uewspapers in the quarantined state as he may 
sélect, notice of tlie establishment of quarantine. 

Sec. 2. Tliat no railroad company shall receive for transportatlon or trans- 
port from any quarantined state or quarantined portion of any state, any 
cattle or other live stock, into any other state except as herelnafter provided. 

Sec. 3. That it shall be the duty of the Secretary of Agriculture, and he 
is hereby anthorized and directed, when the public safety will permit, to 
niake and promulgate rules and régulations which shall permit and govern 
the method and manner of Inspection, delivery, and shipment of cattle and 
other live stoclc from a quarantined state or a quarantined portion of a state 
into any other state, and he shall give notice of such rules and régulations 
in the manner provided in section 2 (sic, evidently meaning section 1) of the 
act, for notice of establishment of quarantine. 

Sec. 4. That cattle or other live stock may be renioved from a quarantined 
stute under and in coaipliance wlth the rules and régulations of the Secretary 
or Agriculture made and promulgated in pursuance of the provisions of sec- 
tion 3 of this act, but It shall be unlavcful to move any cattle or other live 
stock from any quarantined state or quarantined portion of any state Into 
any other state In manner or method or under conditions other than those 
prescribed by the Secretary of Agriculture. 

Sec. C. That any person, company or corporation violating the provisions 
of sections 2 and 4 of thls act shall be guilty of a misdemeanor. 

It is contended in support of the demurrer that Congress did not, 
by the act, constitutionally delegate to the Secretary of Agricuhure the 
power to make rules and régulations, disobedience of which should 
become a criminal offense. The act authorizes the Secretary to déter- 
mine the particular fact upon the existence of which his power to 
quarantine a state or a portion of a state dépends, to wit, the question 
whether cattle or other live stock therein are affected with a conta- 
gions, infections, or communicable disease. It also authorizes him 
to make and promulgate rules and régulations for the inspection and 
shipment of cattle and other live stock from a quarantined state or 
quarantined portion of a state into any other state, so as to permit 
the moving of cattle which are not diseased, and prevent the ship- 
ment of such as are. Although it is hard at times to distinguish be- 
tween the rules applicable to différent cases, we see no reason to doubt, 
notwithstanding the décisions in United States v. Eaton, 144 U. S. 687, 
12 Sup. et. 764, 36 h. Ed. 591, and Morrill v. Jones, 106 U. S. 466, 
1 Sup. Ct. 423, 27 L. Ed. 267, that the following authorities upholding 
similar statutes must control this case, to wit. Union Bridge Co. v. 
United States, 304 U. S. 364, 27 Sup. Ct. 367, 51 L. Ed. 523 ; Butt- 
field V. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 L. Ed. 525 ; In 
re KoUock, 165 U. S. 536, 17 Sup. Ct. 444, 41 L. Ed. 813 ; Crain v. 
United States, 162 U. S. 625, 16 Sup. Ct. 952, 40 E- Ed. 1097 ; and 
Caha v. United States, 153 U. S. 311, 14 Sup. Ct. 513, 38 E. Ed. 415. 
However, we do not find it necessary to definitely pass upon the ques- 
tion, because we hâve concluded that the indictment is insufficient 
upon other and much narrower grounds. 

In United States v. Post (D. C.) 113 Fed. 854, Judge Locke very 
accurately said: 

"The well-establlshed principle of criminal pleading, which requires direct, 
positive, and affirmative allégations of every point necessary to be proven, is 
too well established to requlre extended considération. Nothing in a criminal 
case can be charged by implication, intendment, or récital, but every fact 
necessary to constitute the crime must ^be directly and afflrmatively alleged." 
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Thèse propositions are supported by United States v. Hess, 124 U. 
S. 486, 8 Sup. Ct. 571, 31 L. Ed. 516; Bail v. United States, 140 U. 
S. 135, 11 Sup. Ct. 761, 35 L. Ed. 377 ; Evans v. United States, 153 
U. S. 587, 14 Sup. Ct. 934, 28 L. Ed. 830; Batchélor v. United States, 
156 U. S. 426, 15 Sup. Ct. 446, 39 L. Ed. 478; Ledbetter v. United 
States, 170 U. S. 610, 18 Sup. Ct. 774, 42 L. Ed. 1162; Shaw v. 
United States (Circuit Court of Appeals, 6th Circuit, decided Nov. 5, 
1908), 165 Fed. 174. The obvions reason for this rule is that the ac- 
cused is entitled to hâve stated in the indictment fully and precisely 
ail the éléments of the offense charged against him, in order that he 
may know what he is to meet by testimony, and whether the facts 
charged constitute a crime, and, if so, that the judgment in the case 
may afford a bar to any further prosecution for the same offense. 
Applying the gênerai principle to this case, we must hold that the 
accused is entitled to a statement of the facts showing that the rules 
and régulations hâve not only been "made," but that they hâve been 
"promulgated" in the manner required by the act, for, if not so made 
and promulgated, the défendant was not bound by them, and disobe- 
dience to them before they were legally promulgated could not be a 
criminal offense. The indictment manifestly is not based upon the 
mère fact that cattle were transported from the quarantined district 
in the state of Tennessee into the state of Kentucky, but upon that 
fact plus the other facts that this was donc without putting upon each 
side of the car used in the transaction the necessary placard con- 
taining the words "Southern Cattle" in letters of the size prescribed 
by the régulations, and without stamping or writing in plain letters 
the same words on the face of the waybill. The offenses really charg- 
ed are violations of the rules and régulations which the indictment 
avers were "duly and legally" made and promulgated by the Secretary 
of Agriculture on March 22, 1907. While the régulations need not be 
set out in hsec verba in the indictment, facfs should be stated upon 
which a judgment of the court may be based as to the sufficiency of 
the allégation that they were "duly and legally" made and promul- 
gated, for it may be that in this connection the indictment states only» 
a légal conclusion. True, if the régulations were duly and legally 
made and promulgated, the court would take judicial notice of their 
contents and provisions Caha v. United States, 152 U. S. 221, 222, 
14 Sup. Ct. 513, 38 L. Ed. 415, and cases cited. But does that rule 
require the courts to take judicial notice that the rules and régulations 
were duly and legally made and promulgated, when, as hère, a partic- 
ular mode at least of "promulgating" them is prescribed by the act? 
As the word "make" and the word "promulgate" are both used in 
the act, we must infer that they were not tautologically employed, but 
that each was intended to hâve a separate and distinct meaning in or- 
der to give effect to the purpose of Congress. Merely to "make" the 
rules and régulations is not sufficient under the act. To put them ef- 
fectively in force they must also be "promulgated," in this respect 
differing from an act of Congress, which becomes effective when it 
is enacted, whether promulgated or not ; promulgation not being a con- 
dition précèdent to the taking effect of législation. To "make" rules 
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and régulations would appear to be snfliciently accomplished by writ- 
ing them and signing them offîcially, but to "promulgate" them under 
this act would seem to require something more, and we think that 
what that something more is, is clearly indicated by the provisions 
of section 3, which require that the Secretary of Agriculture shall 
"give notice of such rules and régulations in the manner provided 
in section 1" (as we bave construed it) "for notice of establishment 
of quarantine," namely, by notifying "the proper officers of railroads 
doirig business in or through any quarantined state, and by pubîish- 
ing such rules and régulations in such newspapers in the quarantined 
state as he may select." This notice and this publication would, we 
think, be a "promulgation" of the rules and régulations, and we think 
they cannot under the act become effective so as to be the basis of 
criminal prosecutions until they are thus publicly made known — that 
is to say, "promulgated." We think that a party criminally charged 
with disregarding or violating the rules and régulations which the 
act empowers the Secretary of Agriculture to make is entitled to bave 
the indictment aver the facts constituting such promulgation before 
he can be called upon to plead to it. To entitle the government to show 
the facts at the trial, as indubitably it must if a plea of not guilty is 
entered, the indictment mUst contain express allégations in respect 
thereto, or otherwise a basis for their admissibility as testimony will 
be lacking, inasmuch as allégation and proof must correspond as well 
in criminal as in civil proceedings. 

The requirements of the act as to the promulgation of any rules and 
régulations made under its provisions are so express and explicit that 
promulgation by the proper executive officer is an essential prerequisite 
to their being put in force against the people as parts of the laws of 
the country, any violation of which may be punished as a crime. The 
idea has not become obsolète that the laws, whether strictly statutory 
enactments or binding rjiles and régulations by which we are to be gov- 
erned, must not be written so high upon the walls, or otherwise so 
secretly made, that those bound to obey them cannot ascertain what 
they are. Congress, therefore, must hâve had a just and wise object 
in view in requiring "promulgation" (that is to say, publication in 
the way it prescribed) of rules and régulations in the premises. While 
railroad companies are bound to take notice of the act of Congress it- 
self, they are not chargeable with notice of the rules and régulations 
thereby authorized, nor is obédience to them obligatory or possible, 
until they are in fact "made" and in fact "promulgated" in the man- 
ner required by law. Congress intended that the persons affected 
should bave an opportun ity to know of the rules and régulations, and 
promulgation was required for that purpose. 

It is elementary that criminal and pénal statutes must be construed 
with reasonable strictness. No rule is better established. Logically, 
and we think necessarily, upon equally strong reasons a similar rule 
should be applied to the interprétation and to the manner of exer- 
cising authority given to executive ofhcers under législation like that 
now before us, so far, at least, as such officers are given power to in- 
crease the list of crimes and pénal ofifenses. Their acts under such 
législation, whereby certain things not previously so are made crim- 
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inal or pénal, hâve a sort of quasi législative flavor, and we hâve con- 
cluded that any addition by the executive department of the govern- 
Xiïent to the catalogue of things which constitute criminal offenses 
should dérive its vitality and force from a strict and exact compli- 
ance with the authority given by the législative department for making 
such addition. Otherwise new crimes might be created by mère ex- 
ecutive action alone, and not at ail by législation. 

It results that we must hold that the indictment is faulty, becau.ne 
it does not aver in détail the facts showing a légal promulgation of 
the rules and régulations alleged to hâve been made by the Secretary 
of Agriculture. 

It is also insisted that the indictment is bad for duplicity in that it 
charges two oflfenses, to wit : First, that placards containing the words 
"Southern Cattle" were not placed on each side of the car during the 
transportation ; and, second, that the waybill did not hâve those words 
plainly written or stamped on its face. It would seem to be obvions 
that thèse omissions were separate and distinct violations of the rég- 
ulations which require each of those things to be separately donc; 
but while the gênerai rule that duplicity vitiates an indictment is recog- 
nized by the Tower courts, we hâve not found that the rule has re- 
ceived much favor, if any, in the Suprême Court. The way that court 
treats the objection is illustrated by Connors v. United States, 158 
U. S. 411, 15 Sup. Ct. 951, 39 L. Ed. 1033; In re Lane, 135 U. S. 
448, 10 Sup. Ct. 760, 34 h. Ed. 219 ; Crain v. United States, 163 U. 
S. 634, 16 Sup. Ct. 952, 40 L. Ed. 1097; and Wiborg v. United States, 
163 U. S. 648, 16 Sup. Ct. 1127, 41 h. Ed. 289. Thèse cases seem to 
indicate the view of the Suprême Court to be that the fault of du- 
plicity should be reached by a motion to elect, or in some of the other 
ways suggested by those opinions rather than by a demurrer. 

In view of thèse considérations, and because of the technical strict- 
ness usually required in such matters by the rulings of the Circuit 
Court of Appeals of this circuit, we conclude that the demurrer must 
be, and it is, sustained. The indictment will be quashed, and the mat- 
ter again submitted to the grand jury, if the District Attorney shall 
so désire. 



PLAUT et al. v. OKE HUNDRED AND SIIVEN BARRELS OP PORTO 
RICAN BAT RCM et al. 

(District Court, E. D. New Torli. December 10, 190S.) 

1. Appearance (§ 17*) — JuBisDicTiois— Waiveh or Objection. 

The flling by the United States of a notice of appearance in a suit in 
rem, and of daim to the property in the custody of the court, is au admis- 
sion of the jurisdictlon of the court to such extent as to preclude the sub- 
séquent filing of exceptions to the jurisdiction. 

[Ed. Note. — For other cases, see Appearance, Cent. Dig. §§ 70-75 ; Dec. 
Dig. § 17.*] 

2. Replevin (§ 12*)— Action to Recovek Goods Held by Customs Collbctoe 

— Défenses. 

Libelants instituted a petltory and possessory suit for certain goods 
which had been brought in a vessel from Porto Rico to New Yorlî, mak- 

*Vot other ca«es see same toplc & § ndmbëb in Dec, & Am. Digs, 1907 to date, & Rep'r Indexes 



942 165 FEDERAL BBPORTEK. 

Ing the collecter of the port a défendant, on an allégation that he had 11- 
legally taken possession of the goods under a clalm that they were sub- 
Ject to a tax. The collector was not served, but a notice of appearance 
and claim was flled on behalf of the United States, alleglng that the goods 
were subject to an Internai revenue tax. The goods were taken by the 
marshal from the vessel, not havlng been entered at the custom house. 
Eeld, that the notice filed by the United States stated no ground of dé- 
fense to libelants' suit, slnce no claim to a tax could be asserted or llti- 
gated prior to the entry of the goods, and that the goods should be re- 
turned by the marshal to the libelants, who had never been deprived of 
their rlghts of entry, and who must enter the goods according to law. 

[Ed. Note. — For other cases, see Eeplevin, Cent. DIg. § 103; Dec. Dig. 
§ 12.*] 

John David Lannon and William M. Stockbridge, for libelants. 
William J, Youngs, U, S. Atty., and Levi Cooke, for claimants. 

CHATFIELD, District Judge. Albert Plaut and Joseph Plaut, as 
copartners, hâve filed a libel in a possessory and petitory action against 
Edward S. Fowler and a certain quantity of bay rum, which came to 
the United States from Porto Rico upon the steamer S. V. Lucken- 
bach, arriving in Brooklyn on the 19th day of October, 1908. The 
libel in the action allèges that the 107 barrels of bay rum vi'ere a part 
of the cargo of said vessel, consigned to the libelants at New York, 
and that this bay rum was their property. The libel further allèges 
that one Edward S. Fowler, on the 19th day of October, 1908, illegal- 
ly and without consent, etc., took possession of the said bay rum, and 
has ever since detained the same. Other allégations of the libel set 
forth that certain litigations had been had with référence to the legality 
of imposing an internai revenue tax upon bay rum imported from Por- 
to Rico, and that the respondent Fowler was the collefctor of the port, 
who had taken and maintained possession of said bay rum solely for 
the purpose of keeping it subject to the orders of the collector of in- 
ternai revenue of the First district of New York, for the payment of 
said tax, and that the said bay rum was not taken under any provision 
of law relating to customs or navigation, or any law providing for a 
penalty or forfeiture. The prayer of said pétition was that process 
should issue against the said bay rum, and that the said Edward S. 
Fowler should be personally cited to appear and answer, and that the 
bay rum should be delivered to the libelants, and that Mr. Fowler 
should be condemned to pay costs. 

The record of the case shows that Mr. Fowler was never served. 
The seizure of the bay rum by the marshal upon the process issued, as 
shown by the return and records of the marshal, occurred upon the 
19th day of October, 1908, on board the steamer S. V. Luckenbach, at 
Brooklyn before the goods had been entered at the port of New 
York, or landed from the vessel, and at a time when the goods were 
still in the possession of the officers of the vessel. Subsequently to the 
seizure by the marshal a notice of appearance and claim was filed on 
behalf of the United States of America, by the United States attorney 
for the Eastem district of New York, who states in his notice that 

*For other cases see same toplc & § numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe* 
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the United States claims the property in the possession of the marshal, 
and that this daim arises — 

"from the fact that by the laws of the United States, and the régulations of 
the ïreasury Department applicable thereto, the said hay rnm is stibject on 
its arrivai at the port of New York to an internai revenue tax of $1.10 per 
gallon, no part whereof has been pald." 

Subsequentl}'-, and without order of the court or extension of time, 
the United States filed exceptions to the sufEciency of the Hbel and to 
the jurisdiction of the court. Thèse exceptions were both too late in 
time of fîHng and are of no effect, inasmuch as the filing of a claim 
had admitted the jurisdiction of the court to the extent necessary for 
considering what questions could properly be raised under the libel. 
The exceptions, therefore, must be disregarded and stricken from the 
case. No answer, or pleading that can be construed as an answer, 
has been filed by any one. 

The claim of the United States, filed by the district attorney, shows 
no ownership nor basis for claim of title in the United States; nor 
does the mère statement that the United States asserts its right to col- 
lect the tax, raise any issue or présent any obstacle in this case. The 
marshal has never advertised for claims, nor has the libelant done 
anything to maintain his alleged cause of action as against Mr. Fow- 
1er, whom he did not hâve served, and as to whom the records of the 
case show no notice has been sent. 

This court has not the power to interfère with the collection of a 
tax (section 3324, Rev. St. [U. S. Comp. St. 1901, p. 2088]), unless it 
has obtained jurisdiction of the question of the imposition and validi- 
ty of the tax by some affirmative proceeding on the part of the United 
States. U. S. v. Neb. Dist. Co., 80 Fed. 285, 25 C. C. A. 418. In the 
case at bar the United States has stated that it claims the right to 
coUect a tax; but that has nothing to do with the right to possession 
by the libelants of goods which they must enter at the port of New 
York, and which the proper officiai of the government must seize and 
hold subject to the tax, if the tax is to be collected. The question of 
the validity of this tax, if collected, or recovery of any amount so col- 
lected, must be determined according to law, if an attempt is made 
to collect the tax, and not before. 

The assertion that the United States claims its right to this tax 
has nothing to do with the allégation of the libelants that the goods 
belonged to them at the port of New York, and that prior to entry, 
and as between them and the collecter of customs, some dispute as to 
possession has arisen. 

Upon the whole record, the marshal must be ordered to turn over 
the goods to the libelants, at the pier used by the steamer S. V. Lucken- 
bach, and the goods will then be in the same condition as at the time of 
the original seizure, and must be legally imported into the United 
States, as if no seizure by the marshal had been had. 
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HOWEL.L V. SAPPINGïON. 

(Circuit Court, D. Oregon. December 7, 1908.) 

No. 3,250. 

PUBLIO LANDS (§ 103*) — E>"TRT — CONTEST — PRErEBENCE RlQHT — StATUTES. 

Act Coug. Muy 14, 1880, c. 89, § 2, 21 Stat. 141 (U. S. Comp. St. 1901, p. 
1392), providiug tliat m ail cases where any person has contested, paid 
land office fées, and procured the cancellatioii of any pre-emption, liome- 
stead, or tlmber culture eiitry, he sliall be notified by the register of tlie 
land office of the district In which the land is situàted of such cancella- 
tion, and sluill hâve 30 days from the date of the notice to enter such 
lands, has no application to land sought to be purchased as a stone and 
tiniber claim. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 298: Dec. 
Dig. § 103.*] 

Murphy, Brodie & Swett, for complainant. 

Ralph R. Duniway and Talmage & Johnson, for défendant. 

WOL VER-TON, District Judge. The bill of complaint in this case 
sets forth that one Kiger made appHcation to the register and receiv- 
er of the local land office at Oregon City, Or., to purchase a certain 
tract of land (describing it), under the act of June 3, 1878, commonly 
known as the "Timber and Stone Act" (Act June 3, 1878, c. 151, 20 
Stat. 89 [U.S. Comp. St. 1901, p. 1545]); that she made due publica- 
tion as required by law, and tendered the purchase price thereof to 
the proper officiais ; that thereafter the complainant herein filed a con- 
test against such application to purchase, and in due course, having 
provided the proper witnesses, paid the expenses thereof, and tender- 
ed the fées necessary to that end, and was successful ; and that Kig- 
er's application was on May 10, 1906, canceled by order and direction 
of the honorable Commissioner of the General Land Office. It is then 
further alleged that by virtue of the cancellation of said application, 
and under and by virtue of the provisions of the act of Congress ap- 
proved May 14, 1880 (Act May 14, 1880, c. 89, 31 Stat. 140 [U. S. 
Comp. St. 1901, p. 1392]), the complainant became and was entitled 
to a préférence right to enter said tract of land for a period of 30 
days after notice thereof, and it became and was the duty of the land 
officiais of the government of the United States to notify the complain- 
ant of the fact that he had, by virtue of his successful contest and the 
provisions of said act of Congress, acquired such préférence right of 
entry. It is then further averred that complainant was not so notified, 
and that by reason thereof he is still entitled to the privilège under the 
law of exercising such préférence right; but that, contrary to his 
right and privilège in the premises, the défendant made application 
to purchase the said land under the said act of June 3, 1878, and, hav- 
ing observed the provisions of law in that regard, has been issued a 
patent for the land by the gênerai government. The complainant 
prays that the patent to défendant be canceled, so that he may yet hâve 
the privilège of exercising his préférence right in the premises in 

•For other cases see same topic & § humebk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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purchasing the land froni the government. To this complaint a de- 
murrer has been filed, and the question arises whether it is sufificient 
upon which to base the relief sought. 

The préférence right claimed is given by section 2 of the act of May 
14, 1880, which provides: 

"In ail cases wliere any persoii lias coiitested, paid the land office fées, and 
])rocured the cancellatlon of any pre-^niption, liouieslead. or timher culture en- 
try, he shall be notified by tie registor of the hmd office of the district in 
which such land is situated, of such cancellation, and shall hâve thirty days 
from the date of such notice to enter said lands." 

It has been definitely held, in the case of Hartman v. Warren, 76 
Fed. 157, 23 C. C. A. 30, that the préférence right there alluded to 
can only be exercised or granted in cases of cancellation of pre-emp- 
tion, homestead, or timber culture entries, and in none other. The 
learned Circuit Judge Sanborn, in deciding that cause, has this to say : 

"After a deliberate considération of ail the terms of the act of KSSOi^n the 
light of the législation for the disposition of the publie lands in force when it 
was enacted, ail doubt of its trne construction has been disperted. and Vt-e hâve 
become satisfied that the preferred risht to enter land granted to the contes- 
tant by the second section of that act was granted to the snccessful contestant 
of a pre-emption, homestead, or timber culture entry only." 

This authority is sufficient for the détermination of the présent 
cause, if complainant is otherwise in a position to maintain his suit, 
a matter I do not now décide. 

The demurrer will there fore be sustained ; and it is so ordered. 



CONTINENTAL SECURITIES CO. v. INTERBOROUGII RAPID 
TRANSIT 00. et al. 

(Circuit Court, S. D, New York. Deeember 28, 1908.) 

1. Pleading (§ 214*)— DEiraREEB— Admissions. 

A demurrer admits allégations of fact, but not mère conclusions of faet 
or law. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 520V), 527; Dec. 
Dig. § 214.*] 

2. PnEADIKG (§ 311*)— EXIIIBITS— Effeot. 

Exhibits attached to a blU control the bill so far as their légal effect is 
eoncerned. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § ÏM5 ; Dec. Dig. § 
311.*] 

3. Equity (§ 153*)— Bill— Reasoning. 

On demurrer to a bill to avoid an alleged conspiracy in restraint of trade, 
conslsting of a monopoly created by a consolidation of street raihvay lines. 
the court could not adopt the reasoning of the bill and its déductions from 
the facts stated in order to flnd a conspiracy or monopoly, but niust find 
Its existence from the facts alleged. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. § 380; Dec. Dig. § 
153.*] 

4. Monopolies (§ 20*)— "Monopoly." 

Stock Corp. Law N. X. (Laws 1890, p. 1009, c. 504) § 7, as amended by 
Laws 1892, p. 1828, c. 688, déclares that no domestic stock corporation 

*For other cases see saœe topic & § nuMbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
105 F.— 60 
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sliall combine with any other corporation or person to ereate a "monopoly" 
or tlie unlawf ul restraint of trade, or to prevent compétition in any neces- 
sary of life. Held, that tlie word "monopoly" was not used in sucli sec- 
tion in its strict sensé as requiring a control of ail présent existlng means 
of carrying on a business, or dolng a particular thing generally or in a 
partlcular place or locality, and the right to possess, own, or control ail 
means of doing that thing in that place in the future, but was satisfled 
by an exclusive privilège to carry on a trafflc or the possession or assump- 
tlon of anything to the exclusion of other possessors, as where a man has 
acquired complète control of a business, and therefore embraces any com- 
bination or contract the tendeucy of which is to prevent compétition in 
its broad and gênerai sensé. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 20.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4570-4574.] 

6. Eailroads (§ 1*)— Opération— "Business." 

ïhe opération and management of railroads In carrying passengers Is a 

"business," and part of trade and commerce. 
[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 1.* 
For other définitions, see Words and Phrases, vol. 1, pp. 915-923 ; vol. 

8, pp. 7593, 7594.] 

6. MoNOPOLiEs (§ 16*)— Steeet Raileoads— Consolidation. 

Several street rallroad companles, including ail the railway Unes be- 
tween the points mentioned, operated Unes of railway from various points 
In the Bronx to the Battery in New York City under législative fran- 
chises giving to each an exclusive right to its Une and terrltory. A. 
combination of ail of such corporations was effected by means of a trans- 
fer of stocli to a business corporation created for that purpose by whIch 
the real ownership, control, and management of the prevlous competlng 
parallel Unes between substantially the same points or localities was merg- 
ed. Held to constitute an illégal monopoly in violation of Stock Corp. 
Law N. Y. (Laws 1890, p. 1069, c. 564) § 7, as amended by Laws 1892, p. 
1828, c. 688, provldlng that no domestic stock corporation shall combine 
with any other corporation or person to ereate a monopoly or the unlaw- 
ful restraint of trade or to prevent compétition in any necessary of life, 
and this though the Consolidated road is still subject to such control as 
the New York Public Service Commission may see fit to exercise over It. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 12 ; Dec. Dig. 
§ 16.»] 

7. COBPORATIONS (§ 377*) — CONSOLIDATION— STOCK CORPORATION LAW — CON- 

STRUCTION. 

Stock Corp. Law N. Y. (Laws 1890, p. 1073, c. 564) § 40, authorlzlng cor- 
porations other than moneyed corporations to purchase, hold, and dis- 
pose of stocks, bonds, and other évidences of indebtedness of any other 
corporation, etc., engaged in a similar business, if authorized to do so by 
a certiflcate of incorporation, or if a corporation with which it is authoriz- 
ed to consolldate, is limited by section 7, prohibiting the combination of 
corporations to ereate a monopoly, or the unlawful restraint of trade, or 
the prévention of compétition in any necessary of life. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1532; Dec. 
Dig. § 377.» 

Acquisition by corporation of stock of other corporation, see note to 
Anglo-American Land, M. & A. Co. v. Lombard, 68 C. O. A. 120.] 

8. Courts (§ 366*) — Rules of Décision— Intermediate Courts of Appbal. 

A fédéral court sitting in New York is not required to foUow décisions 
of the diiïerent Appellate Divisions on the construction of a state statute 

♦For other cases see same topic & i numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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merely because they refused appeals to the Court of Appeals, or In th© 
exercise of discrétion refused leave to prosecute actions. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. § 957 ; Dec. Dig. f 
866.* 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 O. C. A. 71 ; Hill v. Hite, 29 O. O. A. 553.] 

9. Courts (§ 300*)— Fédérai, Courts— Rules of Décision. 

Tlie lower fédéral courts are bound by décisions of the highest court of 
the State In whlch they are slttlng, construlng the Constitution or stat- 
utes of the state, except when the United States Suprême Court has de- 
cided otherwise, but are not bound by state décisions on questions of gên- 
erai commercial law. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 957; Dec. Dig. } 
800.*] 

10. Courts (§ 90*)— Fédéral CotrETS- Rules of Décision. 

Lower fédéral courts are bound by the décisions of the Suprême Court 
of the United States and by those of the Circuit Court of Appeals in their 
own circuit, but are not bound by décisions of a fédéral court of co-ordi- 
nate jurisdiction, or even the décisions of a fédéral Circuit Court of Ap- 
peals in another circuit. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 327; Dec. Dig. i 
06.*] 

11. WoRDS AND Phrases- "CoMiTT." 

Comity is not a ru!e of law, but of practice, convenlence, and expedl- 
ency, and. wliile it Is somethiug more than mère courtesy, Its obligation la 
not liuperatlve. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, ppi. 
1279, 12S0.] 

12. COEPOEATIONS (§ 189*) — SCIT BT STOOKHOLDEB — NiNETT-FOURTH EQUITT 
RULE. 

A bill by a stocliholder to avold an alleged illégal consolidation of street 
railroad companies was verified by the président of complainant company, 
the président givlng the grounds and sources of his information and be- 
lief. The bill alleged that complainant was, at and prlor to the time of 
the unlawful plan, combination, and conspiracy objected to, and then was, 
the bona fide and lawful owner "of record" of 300 shares of the stock of 
one of the défendants, which was one of the companies alleged to hâve en- 
tered into the combination and alleged consplriiey. The bill then eharg- 
ed that the suit was not collusive to confer jurisdiction on a court of the 
United States, and that plalntifï had made demand on a specifled date on 
the corporation and its then président and on its board of directors to 
talîe steps to dissolve the consolidation, a copy of which written demand 
was attached. The bill also alleged that the demand was subsequently re- 
peated, and reeited in détail the reasons why action w^as not secured. 
Beld, that the bill suffleiently complied with the ninety-fourth equity raie 
providing that every bill by one or more stocliholders of a corporation 
against the corporation and others founded on rights whlch mlght be as- 
serted by the corporation must be verified by oath and miist contain an 
allégation that plaintiff was a shareholder at the time of the transaction 
of which he complained ; that the suit was not collusive to confer fédéral 
Jurisdiction; and should allège particularly plaintiff's efforts to secure ac- 
tion by the directors of trustées, and. If necessary, by the shareholders,. 
and the cause of his failure. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 721 ; Dec. Dig. 
S 189.*] 

*For other cases see same topic & i numbeb in Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes. 
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13. CoRi'OKATioxs (§ 189'*) — Stockholdees — Action Agaikst Cobpokation— 

PX.EADING. 

In an action by a stockholder agamst a corporation and otliers, an al- 
légation tliat complainant is ttie bona fide aud lawful owner "of record" 
of certain ishares of tbe corporatlon's stoclc eonstitnted a siifficient alléga- 
tion tbat complainant was a bona fide and lawful stockholder, as tbe 
words "of record" did not detract from the force of tbe statement nor ren- 
der it evasive. 

[Ed: Note. — For otber cases, see Corporations, Cent. Dlg. § 721 ; Dec. 
Dlg. § 1S9.*] 

14. COBPORATIONS (§ 170*)— -"SlIABEIIOLDEB." 

A shareholder is one wbo holds or owns a share or sliares in a joint- 
stock or incorporated company In a comuiou fund or in some propcrty, as 
a shareholder in a railway, mining, or banking Company. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 624 ; Dec. Dig. 
§ 170.» 
For otlier définitions, see Words and Phrases, vol. 7, p. G480.] 

15. COEPOEATIOKS (| 65*)— "Share." 

"Share" specifically is one of the whole number of eqnal parts Into 
which the capital stock of a trading company or corporation is or may be 
divided, as shares in a bank or shares in a railway. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1G5; Dec. 
Dig. § 65.* 
For other définitions, see Words and Phrases, vol. 7, pp. 6473-6475.] 

16. OOBPOBATIONS (§ 60*)— "Stock." 

"Stock" is the share capital of a corporation or commercial company ; the 
fund employed in carrylug on of some business or euterprise divided into 
shares of equal amount, aud owned by individuals who jointly form a cor- 
poration. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 162 ; Dec. 
Dig. § 60.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6660-6604 ; vol. 
8, p. 7804.] 

17. Stbeet Railboads (§ 58*)— Consolidation— Action— Pabties—Receivees. 

In a stocliholder's bill to avold a consolidation of several street rail- 
roads as creatlng a monopoly, receivers of certain of the roads appointed 
prior to the commencement of the suit were proper but not necessary par- 
ties. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dlg. § 58.*] 

18. Street Railboads (§ 58*)— Illégal Combination— Receivbes. 

Where certain street railroad corporations entered into an illégal com- 
bination and consolidation, the appointment of receivers for two of the 
constituent companies was ineffective to remove them from the illégal 
combination. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*J 

In Equity. Demurrers by défendants to the bill of complaint. 

Stephen M. Yeaman (J. Aspinwall Hodge, of counsel), for com- 
plainant. 

Cravath, Henderson, & De Gersdorff, for Interborough-Metropoli- 
tan Co., Metropolitan St. Ry. Co., New York City Ry. Co., and Metro- 
politan Securities Co. 

Alfred A. Gardner, for Interborough Rapid Transit Co. 

Nicoll, Anable, I^indsay & Fuller, for Thomas F. Ryan and others. 

*For other cases see same topic & § ncmbek in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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RAY, District Judge. The Continental Securities Company, a cor- 
poration organized and existing under the laws of the state of New 
Jersey, on its own behalf and on behalf of ail stockholders of the de- 
fendant Interborough Rapid Transit Company who are similarly 
situated and who choose to come in, etc., brings this suit in equity 
against the défendants: (1) To bave a certain alleged plan, scheme, 
and conspiracy set forth in the complaint, and pursuant to which there 
has been transferred or delivered to the Interborough-Metropolitan 
Company or to the Windsor Trust Company a large majority of the 
capital stocks of the Interborough Rapid Transit Company, Metropoli- 
tan Street Railway Company, and Metropolitan Securities Company, 
heretofore entered into by and between, or adopted by, or concurred 
in by the défendants in this action, adjudged unlawful, null, and void 
and of no efïect, and also to obtain a decree that ail acts donc under 
or pursuant to the said plan, scheme, and agreements were and are 
in violation of the laws and public policy of the state of New York, of 
the rights of the Interborough Rapid Transit Company, of this plain- 
tif? as a stockholder therein, and of other stockholders similarly situat- 
ed, and were and are null and void and of no efïect. (2) To bave it 
adjudged and decreed that the transfer and delivery of the large ma- 
jority of the capital stock of the Interborough Rapid Transit Company 
to the Interborough-Metropolitan Company, and the deposit with and 
pledge of said stock to the Windsor Trust Company, was and is il- 
légal, void, and of no efïect. (3) To bave it adjudged and decreed 
that the said Interborough-Meti"opolitan Company now is, and since 
a date mentioned has been, an unlawful combination and monopoly in 
violation of the laws and the public policy of the state of New York, 
of the rights of the said Interborough Rapid Transit Company, and 
of those of the complainant and of ail other stockholders similarly 
situated ; and also to hâve a decree that ail acts and things donc or 
procured to be donc by the said combination and monopoly, or by any 
of the défendants herein, under or pursuant to the said scheme and 
conspiracy, are and always bave been null and void and of no force or 
efïect. (4) To bave a judgment or decree that a trust agreement en- 
tered into March 5, 1906, by and between the Interborough-Metropoli- 
tan Company and the Windsor Trust Company pledging the capital 
.stock of the Interborough Rapid Transit Company to secure the pay- 
ment of certain bonds of the said Interborough-Metropolitan Com- 
pany, and issued in exchange for shares of the capital stock of the 
Interborough Rapid Transit Company, was and is illégal, null, and 
void and of no effect, and that the said bonds were issued illegally and 
without considération, and are null and void and of no efïect ; and 
to bave a decree that ail the shares of the capital stock of the Inter- 
borough Rapid Transit Company held by the Windsor Trust Com- 
pany under an agreement made March 5, 1906, belong to and are the 
property of the holders of certain collatéral trust bonds, etc. Other 
relief by way of injunction, etc., is also demanded, but such relief and 
the right thereto is incidental to and dépendent upon a right to the 
main relief demanded. 

The défendant companies are New York corporations ; défendant 
Thomas F. Ryan is a citizen and résident of the state of Virginia ; the 
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défendant Lane is a citizen and résident of the state of Massachusetts ;^ 
and the other individual défendants are citizens of the state of New 
Yorlc. 

The défendant Interborough Rapid Transit Company was organized 
under the railroad law of the state of New York in May, 1902, for 
the purposes of equipping and operating the Rapid Transit Raih'oad, 
which was then a subway being constructed in the city of New York, 
at the expense of the city, under a contract with one John B. Mc- 
Donald. The capital stock was fixed at $35,000,000, and $9,800,000 
of such stock was subscribed and paid for at par, and $2,200,000 there- 
of was subscribed and paid for at the rate of $110 per share, and the 
remainder, or $13,600,000 thereof, was issued for the purpose of ac- 
quiring the capital stock of certain other corporations, including that 
of the Rapid Transit Subway Construction Company, and also the in- 
terests of ail parties in the lease of the Rapid Transit Railroad there- 
tofore made by the city of New York. In September, 1902, the capi- 
tal stock of the Interborough Rapid Transit Company was increased 
to $35,000,000 for the purpose of enabling the company to provide the 
equipment for the opération of said Rapid Transit Railroad. 

Up to the time of the formation of the combination and monopoly- 
alleged in the complaint, the Interborough Rapid Transit Company 
was engaged in the maintenance and opération of said Rapid Transit 
Railroad and Subway, commencing at two points in the borough of 
the Bronx in the city of New York, and running through the borough 
of Manhattan in the city of New York to the Battery, and up to and 
including the month of January, 1903, was engaged in actual compéti- 
tion in the business of the transportation of passengers with the Man- 
hattan Railway Company. Up to and including the time of the making 
of the alleged combination, conspiracy, and monopoly set forth in the 
complaint, it was also actively engaged in actual compétition in the 
trade or business of operating railroads and transporting passengers in, 
to, or through the boroughs of Manhattan and the Bronx with the 
Metropolitan Street Railway Company and the Metropolitan Securities 
Company and New York City Railway Company, commonly known 
as the Metropolitan System of Surface Railroads. The Manhattan 
Railway Company was organized and exists under the railroad laws 
of the state of New York for the purpose of engaging in the trade or 
business of operating railroads and transporting passengers on ele- 
vated railroads above the streets in the boroughs of Manhattan and 
the Bronx, and which elevated railroads are parallel to, and until 
April, 1903, were in compétition with, the Rapid Transit Railroad or 
Subway in the said boroughs operated by the Interborough Rapid 
Transit Company. In January, 1903, the entire railroad property of 
the Manhattan Railway Company was leased to the Interborough 
Rapid Transit Company for the period of 999 years, and since April 1, 
1903, the Interborough Rapid Transit Company has operated said ele- 
vated railroad under said lease. 

The Metropolitan Street Railway Company was organized under the 
railroad law of the state of New York with a capital stock of $52,000,- 
000, and owns or controls by lease or stock ownership in subsidiary 
companies ail of the passenger railroads operated upon the surface of 



CONTINENTAL 8ECURITIE8 CO. V. INTERBOEOUGH B. T. CO. 951 

the streets within the boroughs of Manhattan and the Bronx in the 
city of New York, including those owned or leased by the Third 
Avenue Raiiroad Company. In February, 1903, ail the railroad prop- 
erties of the Third Avenue Railroad Company were leased to the In- 
terurban Street Railway Company, now known as the New York City 
Railway Company. 

The Metropolitan Securities Company is a corporation organized 
under the business corporation laws of the state of New York with a 
capital stock of $30,000,000, and owns ail the capital stock of said 
New York City Railway Company, which was incorporated under the 
laws of the state of New York with a capital stock of $500,000. In 
February, 1902, said City Railway Company became lessee of the rail- 
roads of the Metropolitan Street Railway Company, including those 
owned by or leased to said Third Avenue Railroad Company for the 
term of 999 years from April 1, 1908. The capital stock of the New 
York City Railway Company has been increased to $20,000,000, and 
ail of its outstanding stock is owned by the Metropolitan Securities 
Company. From their organization and up to the date of the alleged 
illégal combination and monopoly complained of, the Metropolitan 
Street Railway Company, the Metropolitan Securities Company, and 
the New York City Railway Company were engaged, says the bill, in 
the maintenance and opération of the trade or business of operating 
railroads and transporting passengers upon ail of the railroads operat- 
ed upon the surface of the streets in the boroughs of Manhattan and 
the Bronx, city of New York, and up to that time were actively en- 
gaged in actual compétition in said trade or business in said boroughs 
with the Manhattan Railway Company, and since October, 1901, the 
date of the opening of the Rapid Transit Railroad and Subway, and 
up to the said formation of the said combination and monopoly, the 
said metropolitan system of surface railroads was in active compétition 
in the conduct of said trade or business with the Interborough Rapid 
Transit Company. Each of the railroad companies mentioned operat- 
«d lines of road from points in the Bronx to the most southern point 
of Manhattan, known as the Battery, tapping the same territory and 
reaching common points, and under natural conditions were each and 
ail competitors with each other in the trade or business mentioned, 
and prior to the combination, conspiracy, and monopoly complained of 
there was actual compétition for business between the Systems of the 
Interborough Rapid Transit Company, including the Manhattan Rail- 
way Company, and the system of the Metropolitan Street Railway 
Company. 

The défendant Ryan and his business associâtes, through ownership 
of stock in the Metropolitan Street Railway Company and the Metro- 
politan Securities Company, held by them for several years prior to 
the alleged illégal combination, controlled and directed the business 
policy and management of the Metropolitan Street Railway Company 
and System, including ail the street surface railroads engaged in the 
transportation of passengers in said boroughs of Manhattan and the 
Bronx. 

The défendant Belmont and his business associâtes, by the owner- 
ship ot stock in said Interborough Rapid Transit Company held by 
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them and by virtue of his office as président of said company from 
its organization and iip to the time of the alleged combination and 
monopoly, hâve had complète control and direction of the management 
and business policy of said company, inchiding the trade or busines5> 
of operating railroads and transporting passengers in the snbway and 
upon the elevated structures in said boroughs of said city. 

The illégal combination or conspiracy and agreement complained of 
is alleged to hâve been as follows: August Belmont and his associate 
stockholders of the Interborough Rapid Transit Company, owning 
or controlling a majority of the stock of that corporation, and Thomas 
P. Ryan and his associate stockholders of the Metropolitan Street 
Railway Company and the Metropolitan Securities Company, owning 
or controlling a majority of the stocks of those companies, acting for 
themselves as such stockholders, and on behalf of such corporations 
in which they owned or controlled a majority interest, in or about 
January, 1906, contriving and intending unlawfully to restrain the 
trade or business, and injuriously to affect such trade or business, 
of operating railroads and transporting passengers within the boroughs 
of Manhattan and the Bronx, city and state of New York, carried on 
by the Interborough Rapid Transit Company, the Metropolitan Street 
Railway Company, the New York City Railway Company, and the 
Metropolitan Securities Company, and (says the bill) — 

"Intending and contriving unlawfully to create a monopoly of said trade or 
business of operating railroads and transporting passengers within the bor- 
oughs of Manhattan and the Bronx, in the city of New York ; and contriving 
and Intending unlawfully to restrain and prevent ail compétition among said 
corporations in respect to the necessary transportatlon of passengers wlthln and 
through the boroughs of Manhattan and the Bronx, in the city of New York ; 
and Intending and contriving unlawfully to deprlve the public of the necessary 
faeilities and advantages In the carrying on of such trade or business of 
operating railroads and transporting passengers, theretofore enjoyed through 
the independent compétition of said. corporations — entered into an unlawful 
combination or conspiracy to efCect a vlrtual consolidation of the Interborough 
Rapid Transit Company, the Metropolitan Street Railway Company, the New 
York City Railway Company, and Metropolitan Securities Company, and to 
place restraint upon ail compétitive trade or business of operating railroads 
and transporting passengers wlthln the said boroughs of Manhattan and the 
Bronx, carried on by them, and to create a monopoly of said trade or business, 
and to suppress ail compétition theretofore exlstlng between said corporations 
in the said trade or business, through the instrumentality of and by the means 
followlng, to wit: 

"ïhat in or about the month of January, 1906, the défendants Thomas F. 
Ryan and August Belmont entered into an agreement with one another, where- 
by they undertook and agreed on thelr own behalf, and on behalf of their busi- 
ness associâtes, to effect, or endeavor to efCect, in violation of law, a combina- 
tion or merger of ail of the elevated, subway, and street surface railroads en- 
gaged in the business of operating railroads and transporting passengers wlth- 
ln the boroughs of Manhattan and the Bronx, and thereby to suppress com- 
pétition in said business, and to create a monopoly thereof." 

In pursuance of such scheme to suppress compétition, to create a 
monopoly, and to unité under one control ail the trade and business 
of operating ail the elevated, subway, and street surface railroads and 
transporting passengers within and through the said boroughs, Ryan 
and Belmont and their associâtes proceeded and caused to be organized 
and incorporated, under the business corporation law of the state of 
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New York, a holding corporation under the name of Interborough- 
Metropolitan Company, with a capital stock of $15,000, of which $5,- 
000 was preferred stock and $10,000 was common stock, later increased 
to $55,000,000 of 5 per cent, cumulative preferred stock and $100,- 
000,000 of common stock, and 4^/^ per cent, collatéral trust gold bonds 
of said Company to the amount of $70,000,000 on par value were au- 
thorized to be issued with said capital stocks, ail to carry into effect 
the said alleged combination and conspiracy. 

This corporation was formed with the intent and purpose of ac- 
quiring, and it did acquire in exchange for its ovvn capital stock and 
certain of such bonds, a large majority of the shares of the capital 
stocks of the Interborough Rapid Transit Company, the Metropolitan 
Street Railway Company, and the Metropolitan Securities Company. 
By such action, and thereupon the independent and compétitive use 
and exercise of the respective rights and franchises of said last-named 
companies ceased and were abdicated by them in favor of the said 
Interborough-Metropolitan Company, and ail compétition between the 
said subway, elevated, and street surface lines was eliminated, and 
their respective properties, rights, and franchises merged in and were 
surrendered to the said Interborough-Metropolitan Company, and 
the interests of the individual stockholders in said merged companies 
who participated in said plan in the property and franchises of said 
companies were terminated, being thus converted (says the bill), "into 
an interest in the property and franchises of the said Interborough- 
Metropolitan Company" ; and the individual stockholders in said com- 
panies who exchanged their stocks under the said plan and combina- 
tion thereupon ceased to hold any interest in the properties, and ceased 
to draw their dividends from the earnings of the several companies in 
which they had been stockholders, and became stockholders in the In- 
terborough-Metropolitan Company, with no other right than to draw 
such dividends as might be collected and distributed by said "illégal 
combination and monopoly, the holding corporation." 

The bill then says : 

"In this manner, by making the stockholders of each of the aforesairl cor- 
porations jolntly interestod In ail of said corporarioiis, ami by practicnlly 
pooling the earnings of ail of said corporations for the beuefit of the former 
stockliolders of each, and by vesting Ihe sélection of the directors and offieer:; 
of each of said corporations In a conuiion body, to wit, the imoling cor))oratloii. 
with not only the power, but the diUy, to pursue a pollcy which would promote 
the Interests, not of one corporation at the expeuse of the others, but of ail 
at the expense of the public, ail Inducement for compétition between the said 
several Systems A^as removed, aud a virtual and unlawful consolidation of tlie 
properties, franchises, and busiiiess of the said corporations was effected, and 
an unlawful monopoly of the trade or business of operating ail of said rail- 
roads and transportuig passeiigers within the said boroughs of Manhattan ajid 
the Bronx, which was formerly carried on by each of said corporations as in- 
dependent conipetitors was established, in accord with the intent and purpose 
of the aforesaid coml)ination and conspiracy." 

"(10) That in pursuance of the unlawful combination and conspiracy abovo 
set forth, and in order to carry the same into effect, the Interborough-Metro- 
politan Company, in or about the month of January, 190G, entered into an 
agreenient with the défendant August Belmont, whereby the said conipany 
agreed to purchase of the said Bebnont the capital stock of the Interborough 
lîapid Transit Company, the Metropolitan Street Haiiway Company, aud Met- 
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ropolitan Seeurlties Company, or so much thereof as said Belmont could ac- 
quire. At the same time said defendtiiit Belmont eiitered into an agreement 
with the défendants Edward .T. Berwind, John D. Crinmiins, Andrew Freed- 
man, Thomas P. Fowler, Gardiner M. Lane, and Cornélius Vanderbilt, acting 
as a committee, wherehy the said Belmont agreed to purchase ail tlie stocks of 
the aforementioued companies, which might be deposited, nnder a call for de- 
posit to be Issued by said committee, and agreed to pay îot such stock and 
bonds of the Interborough-Metropolitan Company." 

The bill then sets out a circular notice and plan proposed and issued 
by tliese gentlemen, and states that it was declared operative March 1, 
1906. The bill then charges that under the said plan and invitation the 
Interborough-Metropolitan Company has acquired in exchange for its 
own stock and bonds, and now holds, "in accordance with the afore- 
said combination and conspiracy" and the said plan, a very large ma- 
jority of the stock (giving figures and amounts) of the Interborougli 
Rapid Transit Company, the Metropolitan Street Railway Company, 
and the Metropolitan Securities Company, and allèges that by such ac- 
quisition of such stocks the défendants Interborough-Metropolitan 
Company, Belmont, Ryan, Berwind, Crimmins, Freedman, Fowler, 
Lane, and Vanderbilt — "carried out the unlawful purpose of creating 
a monopoly of the trade and business of operating ail the subway, ele- 
vated, and street surface railroads, and transporting passengers with- 
in and through the boroughs of Manhattan and the Bronx, and the 
unlawful purpose of restraining such trade and business, and of de- 
stroying ail compétition therein." 

The bill then says : 

"(11) The défendant the Interborough-Metropolitan Company, which bas, as 
aforesaid, unlawfully acquired the absolute control and management of ail the 
railroads engaged in the transportatlon of passengers within the boroughs of 
Manhattan and the Bronx, was not organized under the railroad laws of the 
State of New York, but the said company was organized under the business 
corporations law of the state of New York, for the express purpose of acquir- 
Ing the capital stock and the control of ail the corporations engaged in operat- 
ing railroads and transporting passengers within and through the said bor- 
oughs, and with the preconceived intent and purpose of merging said several 
corporations and of creating a monopoly In the said business, and of destroy- 
ing ail compétition therein, and of controUing, wlthout let, hlndrance, or com- 
pétition, the supply of and facilities for the transportatlon required by the 
inhabltants of the said boroughs, and, as your orator is informcd and belleves, 
with the preconceived and wrongful intent and purpose of evading and cir- 
cumventlng the restralnts and duties which are Imposed upon railroad cor- 
porations by the laws of the state of New York." 

"The said Interborough-Metropolitan Company was not organized in good 
faith to purchase and pay for the stocks of the said varions companies engag- 
ed in the aforesaid business, but was organized for the express purpose of 
pooling and unitlng ail the stocks of the said other companies, their properties 
and franchises, under one sole management and control, and to carry into ef- 
fect the unlawful combination and conspiracy heretofore charged ; that said 
Interborough-Metropolitan Company Is a mère depository, custodlan, and trus- 
tée of the capital stocks of the Metropolitan Street Railway Company, the 
Metropolitan Securities Company, and Interborough Rapid Transit Company, 
in exchange for which it has made no payment, but has slmply issued against 
the same the stock and securities of itself — an Illégal monopoly — which are in 
reality but bénéficiai certiflcates designating the Interests of the varions hold- 
ers in the unlawful monopoly and combination so effected." 

The bill, giving facts and figures, then sets out the capitalization 
of said Interborough Rapid Transit Company, said Metropolitan 
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Street Railway Company, and said Metropolitan Securities Company, 
amounting in ail to $117,000,000, and allèges that said Interborough- 
Metropolitan Company had no means or assets to enable it to purchase 
said stocks for money. The bill then allèges what was done, giving 
facts and figures alleged to show that the said Interborough-Metro- 
politan Company issued in exchange for such stocks and some cash 
its stocks and bonds to the amount of $200,272,600, without any adé- 
quate considération, $90,908,200 of which was issued without any con- 
sidération whatever, as there was no increase in property or prop- 
erty values, etc. The bill then proceeds to allège injury resulting from 
such combination to plaintiff, to other stockholders, and to the public. 
It contains other allégations to which attention will be called when dis- 
cussing their sufficiency, viz., allégations as to plaintiff's ownership of 
stock, collusion, demands upon tlie corporation for action by it, etc. 
It is unnecessary to repeat them hère. 

A demurrer admits allégations of fact, but not mère conclusions of 
fact or of law. The allégations of this bill are supported by docu- 
ments, letters, agreements, notices, etc., contained therein or annexed 
thereto and made a part thereof. Thèse, of course, control so far as 
their légal efïect is concerned. The combination and agreement do 
not constitute a conspiracy or a monopoly, for the reason they are de- 
nominated or denounced as such in the bill of complaint. It is not 
necessary to cite authority for this proposition. So this court is not 
to adopt the reasoning of the bill and its déductions from the facts 
stated, some of which hâve been quoted, but must take the facts al- 
leged, discarding the matters alluded to. 

The facts are set out with considérable détail and particularity, but 
the gravamen of this bill of complaint is that ail the elevated, surface, 
and subway railway lines of Greater New York, extending from the 
Bronx to the Battery, a distance of many miles, and afifording to the 
gênerai public and the résidents of that city the only means of travel 
and communication by railroad, whether steam or electric, between 
those points and to and from ail intermediate points, and which had 
been and naturally are cempeting lines, entered into a combination, 
agreement, and so-called conspiracy to unité and merge themselves in 
one Company and line of transportation, and under one head or man- 
agement, and destroy or do away with the theretofore existing compé- 
tition between them; that this was done by transfers of stock to one 
Company organized or formed under the business corporation laws of 
the state of New York, and other means described, and that the pur- 
pose and intent was to create a monopoly in the business or trade of 
operating said parallel and normally competing lines of railway, and 
of transporting passengers within and through the said territory, the 
boroughs of the Bronx and Manhattan, city of New York, destroying 
and doing away with compétition in such business in such territory; 
that such a monopoly, by the means and in the manner described in the 
bill, actually was created, and that the same was and is injurious to 
the public, to the résidents of the city, and to complainant and ail other 
stockholders similarly situated ; and that the acts described and the 
resuit accomplished were and are in violation of the statutes of the 
State of New York, especially of section 7 of the stock corporation 
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law of said state, and contrary to the public policy of said state as enu- 
merated in its statutes, and that such combination and conspiracy has 
destroyed compétition, restrained trade and commerce, and was and 
is illégal and void, and should be so declared and thereupon dissolved. 
It is net alleged in the bill that the members of this combination hâve 
obtained exclusive franchises for the construction and opération of 
railways through the city of New York from the Bronx, or that neigh- 
borhood to the Battery, or that vicinity, or that such franchises are 
not obtainable or may not be obtained in the future. Hence within 
the strict définition of "monopoly," if it be that a monopoly must 
include ail présent existing means of carrying on a business or doing 
a particular thing generally, or in a particular place or locality, and 
the right to possess, or own, or control ail means for doing that thing 
in that place in the future, no monopoly has been created by the com- 
bination or conspiracy set out in the bill of complaint. Compétent au- 
thority may grant franchises or a franchise to others to construct and 
operate other lines of railroad, one or more, from the Bronx to the 
Battery, and the grantees of such franchises will be at liberty to con- 
struct and operate other roads. But, in my judgment, we are to give 
no such strict meaning to the word "monopoly" as used in section 7 
of the stock corporation law, state of New York (Laws 1890 p. 1069, 
c. 564, amended by Laws 1893, p. 1828, c. 688). The section reads : 

"Comblnatlons abolisKed. No domestic stock corporation and no foreign 
corporation doing business In this state shall combine witli any other cor- 
pornMon or person for the création of a monopoly or the unlawful restraint 
of trade or for the prévention of compétition in any necessary of life." 

If the section applies to railroad corporations at ail, and I do not 
doubt that it does, it must hâve been intended to prevent the création 
of a monopoly by such corporations, and those controlling them, in 
the business in which they are engaged or authorized to engage by 
the power creating them and defining their powers and the extent 
thereof. Railroad companies are not at liberty to construct and op- 
erate their lines anywhere and everywhere ail over the state, but are 
confined to particular routes and territory. They are not at liberty to 
engage in ail kinds of business, but are confined, generally speaking, 
to the transportation of passengers, baggage, and freight. Use the 
word in any such sensé as I hâve mentioned, and it would be impos- 
sible for chartered railroad companies to create a monopoly. We must 
therefore give to the statute quoted a common-sense meaning and con- 
struction, such a construction as will make it efliective to prevent the 
evils aimed at, if its words will permit such construction. 

The Century Dictionary thus defines "monopoly": "An exclusive 
privilège to carry on a traffic." However, it further says : "(5) The 
possession or assumption of anything to the exclusion of other pos- 
sessors : thus a man is popularly said to hâve a monopoly of any busi- 
ness of which he has acquired complète control." But even as first 
defined, "an exclusive privilège to carry on a trafiîc," the combination 
made, as described in the bill of complaint, constitutes a monopoly. 
The right given by the Législature and city to each of the companies 
was, as to its line and territory, exclusive. There could be no com- 
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pétition except by a further législative grant to some other company. 
Wheii thèse companies combinée!, they combined thei.r exclusive priv- 
ilèges, and had an actual exclusive right to construct and operate 
railroads and transport passengers by railroad in and over that ter- 
ritory and the exclusive privilège to carry on that traffic. The com- 
bined action of the Législature and capitalists was and is necessary 
to destroy or affect that right, unless the combination was prohibited 
by statute. I think this just such a monopoly as was aimed at by the 
Législature. The Législature has permitted one railroad corporation 
to purchase and own the stock of another; it permits or did permit 
one company to operate others; but it has limited and restricted that 
right by absolutely forbidding and declaring illégal the combination 
of one stock corporation, including railroad corporations, with another 
stock corporation "for the création of a monopoly, or the unlawful re- 
straint of trade, or for the prévention of compétition in any necessary 
of life." This, in my judgment, includes a monopoly in the real own- 
ership, control, and management of competing parallel railroad lines 
between substantially the same points or localities, whereby there is 
no incentive to regulate or lower fares, or better the cars, or service, 
or transportation facilities for the accommodation and better service 
of the public. Hère, by this combination, the Interborough-Metropol- 
itan Company absolutely controls and practically owns ail the railroad 
lines, elevated, surface, and subway, between the Bronx and the Bat- 
tery, subject only to such control as the Public Service Commission 
may exercise over it, and consequentl)^ absolutely and exclusively con- 
trols the transportation of passengers and such baggage as they may 
carry and the business of operating railroads between the points named. 
The opération and management of railroads in carrying passengers 
is a business ; it is a part of trade and commerce. United States v. 
Joint Traffic Association, 171 U. S. 505, 570. The court said, 171 U. 
S. 570, 19 Sup. Ct. 25, 33, 43 L- Ed. 259 : 

"The building and opération of a railroad tlius required a publie franchise. 
Tlie state would hâve had no power to grant the right of appropriation unless 
the use to which the land was to be put was a public one. Taking land for 
railroad purposes is a taking for a public purpose, and the fact that it is 
taken for a public purpose is the sole justification for talving it at ail. The 
business of a railroad carrier is of a pul)lic nature, and in performing it the 
carrier is also performlng to a certain extent a functiou of govermuent 
which, as counsel observed, requlres them to perform the service uiion equal 
terms to ail. This public service, that of transportation of passengers and 
freight, is a part of trade and commerce, and when transported between 
States such commerce becomes what is described as Interstate, and cornes, 
to a certain extent, under the jurisdiction of Congress by virtue of Its power 
to regulate commerce among the several states." 

In San Diego Water Co. v. San Diego Flume Co., 108 Cal. 549, 
41 Pac. 495, 29 L- R. A. 839, the court defined monopoly as signifying 
"the sole power of dealing in a particular thing or doing a particular 
thing, either generally or in a particular place." Lr Herriman et al. 
V. Menzies, 115 Cal. 16, 44 Pac. 660, 46 Pac. 730, 35 L. R. A. 318, 56 
Am. St. Rep. 81, the court held that a certain combination did not 
constitute a monopoly — 

"there being nothing to show that the parties to the contract by the com- 
bination of their business interests are in the control of that business in San 
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Francisco to an extent to «nable them to exclude compétition thereln, or contre! 
the priée of sucli labor or business." 

Hère we hâve the éléments of a monopoly, there lacking, as the bill 
shows that the combination is in the exclusive control of the business 
of constructing, repairing, managing, and operating railroads and 
transporting passengers by railroad between the Bronx and the Bat- 
tery and intermediate points in the city of New York so as to absolute- 
ly exclude compétition in that business in that place or territory. No 
individual or corporate agencies can prevent. Législative action is im- 
potent unless capital shall come to the rescue and ask leave to con- 
struct a competing line. 

In Northern Securities Co. v. United States, 193 U. S. 197, 363, 
24 Sup. Ct. 436, 467, 48 h. Ed. 679, Mr. Justice Brewer said: 

"It must also be remembered that under présent conditions a single railroad 
Is, if not a légal, largely a practical, monopoly, and the arrangement by 
which the control of thèse two competing roads was merged in a single cor- 
poration broadens and extends such monopoly. I cannot look upon it as other 
than an unreasonable combination in restraint of Interstate commerce — one 
in confllct with state law, and within the letter and spirit of the statute and 
the power of Congress." 

In Herriman v. Menzies, supra, the court said : 

"A monopoly exists where ail or so nearly ail of an article of trade or 
commerce within a community or district is brought within the hands of one 
man or set of men as to practically bring the handling or production of the 
commodlty or thing within such single control, to the exclusion of compétition 
or free traiflc therein." 

In Jones v. Carter (Tex. Civ. App. 1907) 101 S. W. 514, the court 
said : 

"The word 'monopoly' embraees any combination or contract, irrespective 
of its form, the tendency of which is to pre^-ent compétition in Its broad and 
gênerai sensé, and to control prlces to the détriment of the public." 

In Burrows v. Int. Met. Co. (C. C.) 156 Fed. 389, 393, Judge Holt 
held: 

"A monopoly exists within the meaning of section 7, Stock Corporation 
Law, when every surface street, éleva ted, and subway railroad, in a locality 
are combined into one management and control, through corporate stock 
ownership." 

This combination would hâve been legally impossible under Rail- 
road Corporation L,aw, section 80 (L,aws 1892, p. 1398, c. 676), which 
reads : 

"Consolidation and lease of parallel Unes prohibited. No railroad corpora- 
tion or corporations owning or operating railroads whose roads run on parallel 
or competing lines, except street surface railroad corporations, shall merge 
or consolidate, or enter into any contract for the use of their respective roads, 
or lease the same, the one to the other, unless the Board of Railroad Com- 
missiouers of the state or a majority of such board shall consent thereto." 

But, evidently, an attempt was made to évade this by organizing 
certain of the companies under the business corporation law, viz., In- 
terborough-Metropolitan Company and Metropolitan Securities Com- 
pany. It should be remembered hère that section 7 of the stock cor- 
poration law evidently limits section 40 thereof. 
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My attention has been called to certain litigation in the state courts 
of the state of New York holding against the contentions of the plain- 
tiff herein, and I am asked to foUow the décisions there made as bind- 
ing on this court. Matter of Application of Attorney General, etc., 
125 App. Div. 804, 110 N. Y. Supp. 186, and cases cited; Matter 
of Application of Attorney General, 124 App. Div. 401, 108 N. Y. 
Supp. 823. On the facts alleged in this bill I do not see how the Ap- 
pellate Division could hâve arrived at any such conclusion as it did 
in the case cited. Probably the facts alleged hère did not appear there. 
Section 78, c. 565, p. 1106, Laws 1890, relates to the lease of one 
road to another; section 79 provided that one leasing another might 
acquire stock therein; but the following section, section 80, expressly 
provided that: 

"Consolidation and lease of parallel lines prolilbited. No railroad corpora- 
tion or corporations ownlng or operatlng railroads, whose roads run on paral- 
lel or competiiig lines, shall merge, or consolldate, or enter into auy coutract 
for the use of their respective roads, or lease the same the one to the other." 

Sections 78 and 80 were amended by chapter 676, p. 1398, L,aws 
1892, and, as amended, section 80 read as quoted. AU thèse compa- 
nies were not "street surface railroad corporations," and the bill ex- 
pressly allèges that the Board of Railroad Commissioners of the state 
did not assent to the merger, consolidation, or agreement alleged and 
complained of in the bill. The bill allèges a bald violation of both the 
railroad corporation law and the business corporation law as they 
stood at the time of the doing the acts complained of. I am not at 
ail impressed by the contention that a monopoly cannot exist where 
it is within the power of the Législature, by législative enactment, or 
the opérations of some commission created by it, to remedy, obviate, 
destroy, or alleviate the evils that would or might resuit from the 
monopoly if left undisturbed. A monopoly is no less a monopoly for 
the reason that législative power, if exercised, may destroy it, or reg- 
ulate it, or lessen the evils of its existence. The power of the state 
to destroy a monopoly or a combination in restraint of trade does not 
négative its existence. The power of the courts, conferred by Con- 
gress, to dissolve combinations, etc., in restraint of Interstate commerce 
afïords no argument against existence of such a combination. A mo- 
nopoly may exist even if fares may be fixed by the Législature. 

The highest court of the state of New York is our Court of Appeals, 
and when that court construes section 7 of the stock corporation law 
the fédéral courts will be bound by its construction. The fédéral courts 
are not bound by any décision of any Appellate Division of the Su- 
prême Court of the state in any case. The Appellate Divisions cannot 
convert themselves into the highest court of the state or into courts 
of "last resort," within the meaning of the cases, by refusing appeals 
to the Court of Appeals or by exercising a discrétion in refusing leave 
to prosecute actions. The lower fédéral courts are bound by the dé- 
cisions of the highest court of a state giving construction to the Con- 
stitution or statutes of the state, except when the United States Su- 
prême Court has decided otherwise, but are not bound by its décision 
on questions of gênerai commercial law, etc. They are also bound by 



960 1G5 FEDERAL REPORTER. 

the décisions of the Suprême Court of the United States and those of 
the Circuit Court of Appeals in their own circuit, but are not bound 
by those of a fédéral court of co-ordinate jurisdiction, or even the dé- 
cisions of a fédéral Circuit Court of Appeals in another circuit. Courts 
are not mère machines to register and follow the opinions and déci- 
sions of some other court, unless that other court be one having ap- 
pellate power in the same jurisdiction. or the highest court of a state 
and the décision gives construction to the Constitution or some statute 
of the State and the Suprême Court of the United States has not, 
as it sometimes does, decided in opposition to it. Of course, ail thèse 
courts are entitled to considération and are held in the highest respect, 
and their décisions are to be carefully considered and duly weighed, 
but, aside from appellate courts of the same jurisdiction and the high- 
est court of a state in certain cases, such décisions are not binding 
on the Circuit or District Courts of the United States. The décision 
of one of the several Appellate Divisions in the state of New York 
is not binding on another, but ail Appellate Divisions are, or should 
be, bound by the décision of the Court of Appeals. So the décision 
of one of the several Circuit Courts of Appeal in the fédéral courts 
is not binding on another, or even on the Circuit or District Courts 
of another circuit. How far one court shall be bound by another of 
co-ordinate jurisdiction is a question of comity, and on this question 
the Suprême Court of the United States has spoken in no uncertain 
terms. Mast. Foos & Co. v. Stover Manufacturing Co., 177 U. S. 
485, 488, 489, 20 Sup. Ct. 708, 710, 44 L,. Ed. 856, where Mr. Jus- 
tice Brown, speaking for the court, said: 

"Comity is not a nile of law, but one of practice, convenience, and expedi- 
ency. It is sometliing more than mère coiirtesy, wliicli implies only déférence 
to tlie opinion of otliers, since it lias a substantial value in securing uniformity 
of décision and discouraging repeated litigation of tlie same question. But 
its obligation is not imperative. If it were, the indiscreet action of one court 
miglit become a précèdent, increasing in weight witli eacli successive adjudica- 
tion, until the vs'hole country was tied down to an unsound principle. Comity 
persuades, but it does not command. It déclares not hovt' a case sball be de- 
cided, but how it may with proptiety be decided. It recognizes the fact that 
tlie i)rimary duty of every court is to dispose of cases ac-cording to the law 
and the facts ; in a word, to décide tliem right. In doiug so, the jndge is 
bound to détermine them according to his own convictions. If he be clear 
in those convictions, he should follow them. It is only in cases where, In his 
own mind, there may be a doubt as to the soundness of his views. that comity 
comes in play and snggests a uniformity of ruling to avoid confusion until a 
higher court has settled the law. It deniands of no one that he shall abdicate 
his individual .iudgment, but only that déférence shall be pald to the judgnients 
of other co-ordinate tribunals. Clearly, it applies only to questions which 
hâve been actually decided, and which arose \nider the same facts." 

When, as hère, we corne to questions involving the proper construc- 
tion of a state statute, if they do not involve the question of its being 
in violation of the Constitution of the United States, the décisions of 
the highest state court are, with the limitation stated, binding ; but it 
must be the décision of the highest state court. Ex parte Tyler, 149 
U. S. 137, 13 Sup. Ct. 785, 37 L- Ed. 097; City of Denver v. Por- 
ter, 126 Fed. 288, 61 C. C. A. 168; Morenci Copper Co. v. Freer 
(C. C.) 127 Fed. 199. 
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In Ex parte Tyler, supra, tlie court said : 

"Wheii rlie questions involved aiise under the state Constitution and laws, 
tlie décisions oï the highest tribunal are aceepted as controlling." 

Such is the holding in Oakes v. Mase, 165 U. S. 363, 17 Sup. Ct. 
345, 41 L. Ed. 746. In Montana its Suprême Court is its highest 
court and court of "last resort.' The same is true of Yazoo and M. 
R. R. Co. V. Adams, 181 U. S. 580, 21 Sup. Ct. 729, 45 L. Ed. 1011. 

There may be, and, perhaps is, an exception, where the inferior 
courts of a state, by a long and uniform course of décision, hâve es- 
tablished rules which hâve become rules of property and action in 
the state, especially with regard to the law of real estate and the 
construction of its state Constitution and statutes, in which case, to 
avoid confusion and a disturbance of the settled law of the state and 
of settled rights, the fédéral courts may follow them if apparently 
Sound. Burgess v. Seligman, 107 U. S. 20, 33, 2 Sup. Ct. 10, 27 L 
Ed. 359, quoted with aporoval in Great Southern Hôtel Co. v. Jones, 
193 U. S. 542, 543, 24 Sup. Ct. 576, 48 E. Ed. 778. But such a rule 
would be showing more regard to the décisions of the inferior courts 
of a state than does the highest court of such state, which never hés- 
itâtes to overturn the décisions of its inferior courts even on ques- 
tions involving the Constitution and statutes of such state. But it is 
uunecessary to discuss this proposition, as we hâve no uniform course 
of décisions on the question involved hère by the inferior courts of the 
state of New York. The whole duty of this court in this particular 
^ase is summed up by Mr. Justice Harlan in Great Southern Hôtel 
Co. V. Jones, 193 U. S. 548, 24 Sup. Ct. 580, 48 L. Ed. 778, where 
'le says: 

"But tiie décision of tlie stiUe court, as to tlie constitutionality of the stat- 
ute in question, liaving been reudered aftev tlie rights of parties to this suit 
liad been fixed liy tlieir contracts. the Circuit Court would hâve been derelict 
in duty if it hnd not exercised its indepeudent judgment touching the validity 
of the stiUufe liere in question. In mailing tliis déclaration we niust not be 
miderstcKil as at ail qualifying the princii)le that, in ail cases, it is tlie duty 
of the fedei-al court to lean to an agreenient \yith the state court, where the 
issue relates to inatters depending ui)on the construction of the Constitution 
or laws of the state." 

For thèse reasons, this court is at liberty and in duty bound to fol- 
low its own best judgment and give its own construction to the stat- 
ute in question, the New York Court of Appeals not having passed 
upon the question. 

It is urged that there has not been a sufifîcient cotnpliance with eq- 
uity rule 94, promulgated January 23, 1882, and frarned in the light 
of Hawes v. Oakland, 104 U. S. 450, 26 L. Ed. 827. And see Corbus 
V. Alaska T. G. M. Co., 187 U. S. 462, 23 Sup. Ct. 157, 47 L. Ed. 
259 ; Venner v. Great Northern Railway, 209 U. S. 24, 33, 28 Sup. 
Ct. 328, 52 L. Ed. 666. That rule provides that every bill brought by 
one or more stockholders in a corporation against the corporation and 
other parties, founded on rights which may properly be asserted by 
the cor^'oration, must (1) be veritied by oath ; (2) contain an alléga- 
tion that the plaintiff was a shareholder at the time of the transaction 
of which he complains, or, etc. ; (3) that the suit is not a collusive one 
165 F.— 61 
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to confer on a court of the United States jurisdiction of a case o£ 
which it would not otherwise hâve cognizance ; (4) it must set forth 
with particularity the efforts of the plaintiff to secure such action as 
he desires on the part of the managing directors or trustées, and, if 
necessary, of the shareholders; and (5) the cause of his failure to ob- 
tain sucii action. 

It seems to me that the allégations of the bill are sufficient in thèse 
regards. First, the bill is verified by Clarence H. Venner, the président 
of the Continental Securities Company, which company is a stock- 
holder and the plaintiff in the action, and Venner gives the grounds 
and sources of his information and belief. Second, the bill says the 
complainant "was, at and prior to the time of the unlawful plan, 
combination, and conspiracy which are hereinbefore set forth, and now 
is, the bona fide and lawful owner, of record, of 300 shares, of the 
par value of $100 each, of the capital stock of the défendant Inter- 
borough Rapid Transit Company," one of the companies that entered 
into the combination and alleged conspiracy. Third, the bill says "this 
suit is not a coUusive one to confer on a court of the United States 
jurisdiction of a cause of which it would not otherwise hâve cog- 
nizance." Fourth, the bill then allèges that the plaintiff made a de- 
mand July 25, 1906, on the Interborough Rapid Transit Company, and 
August Belmont, its then président, and on its board of directors, that 
the company take steps to dissolve the said illégal combination and 
monopoly, wrest the control of said company from the Interborough- 
Metropolitan Company, and restore the control of, and the property 
and franchises of, the said Interborough Company to its stockholders, 
and attaches to the bill a copy of the demand which was in writing. 
The bill also allèges that this same demand, giving it, was repeated July 
10, 1907, and the bill gives in détail the reasons why he failed to secure 
such action. 

Criticism is made of the allégation as to ownership of the shares 
of stock, in that it states the plaintiff was at the time of the transac- 
tion complained of, and now is, the bona fide and lawful owner "of 
record" of the shares of stock mentioned. The plaintiff certainly states 
emphatically that he was a bona fide and lawful shareholder of rec- 
ord at the time of the transaction of which he complains, and he em- 
phasizes the fact by stating that his shares of stock were recorded in 
his name; that he was the bona fide and lawful owner of record. I 
do not see that the allégations that plaintiff was the bona fide and 
lawful owner "of record" detracts anything from the force of the 
statement. I do not think the statement evasive, or that it was so 
intended. It is not to be implied from such a statement that while 
complainant was and is the bona fide lawful owner of the stock, of 
record, somé other person was and is the real owner, légal or équitable 
in fact. I think an allégation that a plaintiff is the bona fide and law- 
ful owner of record of certain real estate is a direct and emphatic al- 
légation of absolute and unqualified ownership. I am of opinion that 
a statement that a person is the bona fide and lawful owner of record 
of certain stock in a corporation raises the presumption that he is the 
sole, actual, bona fide, and lawful owner thereof, both légal and équi- 
table, and that no other person lias any interest therein. It is true that 
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certificates o£ ownership of shares o£ stock in a corporation may pass 
by indorsement and delivery and carry the ownership of the stock 
itself ; that shares of stock may be recorded in the name of one man 
and be actually owned by another. If it shall turn out on the trial 
that Venner has adopted a subterfuge, has alleged an ownership of 
this stock "of record" in the plaintiff company, when in fact the stock 
was owned by some other person or corporation, the complainant will 
not get far in his action. This ownership is the foundation of the right 
of complainant to maintain this action at ail, and if that allégation is 
put in issue the plaintiff will undoubtedly be put to proof thereof in 
the very beginning. I hâve examined ail the cases cited by the de- 
fendants, and find nothing opposed to the views hère expressed. Eq- 
nity rule 94 by its very terms — and it is as binding as an express stat- 
ute— requires the complainant in such an action as this to allège that 
he was a shareholder at the time of the transaction of which he com- 
plains. I hâve no doubt that "a bona fide owner of stock, of record," 
in a corporation, is a "shareholder" therein. "Shareholder: One who 
holds or owns a share or shares in a joint stock or incorporated com- 
pany, in a common fund, or in some property; as a shareholder in 
a railway, a mining or banking company, etc." "Share: * * * 
Specifically, one of the whole number of equal parts into which the 
capital stock of a trading company or corporation is or may be di- 
vided; as shares in a bank, shares in a railway." And, in finance, 
"stock" is "the share capital of a corporation or commercial com- 
pany; the fund employed in the carrying on of some business or en- 
terprise, divided into shares of equal amount, and owned by individuals 
who jointly form a corporation." Century Dictionary. Undoubtedly 
the bona fide owner of record of 300 shares of the capital stock of a 
duly incorporated railroad or business corporation is "a shareholder" 
therein. I think that equity rule 94 was complied with when the com- 
plainant stated facts which show that it was "a shareholder" in the 
company at the time of the transaction complained of. It is, of course, 
true that "a stockholder is one owning stock" (Mills v. Stewart, 41 N. 
Y. 384, 386), but, as stock in a corporation is a share or shares in 
the corporation and represents and entitles the holder thereof to a 
part or share of the fund put into and employed in carrying on the 
business, a stockholder or one owning stock is necessarily a sharehold- 
er. There is nothing to the contrary in Beal v. ^ssex Savings Bank, 
67 Fed. 816, 817, 15 C. C. A. 128, which simply holds that one who 
holds stock as collatéral security does not own the stock and is not 
a shareholder, but that the one who does own the stock and has simply 
pledged it as security for a debt, does own it and is consequently a 
shareholder ; or in Matter of Bronson, loO N. Y. 1, 8, 44 N. E. 707, 
34 L. R. A. 238, 55 Am. St. Rep. 632, or Matter of Fitch, 160 N. Y. 
87, 94, 54 N. E. 701. Both cases demonstrate that the ownership of 
shares of stock in a corporation makes the owner a shareholder there- 
in, while ownership of its bonds does not ; the certificate issued is mère 
évidence of the number of shares the holder is entitled to; the record 
of ownership of shares on the books of the company is évidence of the 
fact as against the company and even others, sometimes, but, never- 
theless, the owner may hâve actually sold his shares and ceased to be 
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in fact a shareholder and stockholder. McNeil v. Tenth National 
Bank, 46 N. Y. 325, 331, 7 Am. Rep. 341. The certificates of stock 
ownership are not the stock itself or the shares of the capital itself, 
but mère évidence of ownership of so many shares of the money put 
in the business as capital stock. I find no case, and am not cited to 
one, holding that such an allégation as that contained in the bill is not 
a compliance with the rule referred to. The allégation fairly means 
that the complainant vvas at the time referred to, not only the bona fide 
owner of the shares, or shares of stock of the company, but the re- 
corded owner. It was not necessary for the pleader to use the very 
words of the rule. 

The next contention in support of the demurrers is that the bill 
shows on its face a fatal defect of parties, in that the receivers ap- 
pointed by the Circuit Court of the United States in the Southern 
District of New York are not made parties défendant. It is further 
contended that the présent possession, control, and management of 
certain of the properties mentioned having passed into the hands 
of such receivers, the arm of this court, and consequently into the 
possession of this court itself, this action cannot be maintained. The 
bill explicitly allèges that ail the surface railroads mentioned are 
in the hands of receivers appointed by Judge Lacombe in actions 
brought in this court and now pending herein, and which action was 
taken prior to the commencement of this action, and are being held, 
operated, and controlled by such receivers. The bill stâtes that, as 
to the New York City Railway Company and the Metropolitan Street 
Railway Company, such action was taken "because of the then ad- 
mitted inability of" said companies, naming them, "to pay and dis- 
charge its financial obligations which were then due or about to become 
due." As to the Third Avenue Railroad Company, the receivers 
were appointed in an action brought in this court to foreclose a 
mortgage on its property. The bill gives no further information as 
to the nature or object of thèse several actions. 

The contention in défendants' brief seems to be that, as the court 
has assumed the administration of thèse surface railroads, their con- 
trol and management, as the possession of the receivers is the posses- 
sion of this court, and it holds and administers — that is, opérâtes — 
the surface roads for the benefit of those persons or corporations 
which the court shaU ultimately ad judge to be entitled to it, and as 
thèse surface roads are in the custody of the law (Porter v. Sabin, 
149 U. S. 473, 479, 13 Sup. Ct. 1008, 37 L. Ed. 815 ; Atlantic Trust 
Co. V. Chapman, 208 U. S. 360, 370, 28 Sup. Ct. 406, 52 L. Ed. 528), 
it is self-evident that the Interborough-Metropolitan Company is not 
now violating section 7 of the stock corporation law herein be fore 
quoted. 

The gist of this contention seems to be that the action of this court 
in appointing receivers for the surface roads has taken them out of 
the illégal combination or monopoly, if one existed, and that it is 
already dissolved, as we now hâve competing parallel lines between 
the Battery and the Bronx, and no restraint of trade or business as 
compétition is restored. I do not consider this to be the i-esult of the 
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action of the court in appointing tliese receivers. Tiie same contracts 
and agreements and stock issues and ownersliips exist as heretofore. 
The court, in administering the affairs of the companies and in run- 
ning and operating the roads, must recognize and treat such con- 
tracts, etc., as vaHd and subsisting. This court, by its receivers, has 
stepped in and taken possession, and must run and operate and man- 
age the roads in conformity to existing contracts, agreements, stock 
ownerships, etc., and not in opposition thereto, subject, of course 
to its right in a proper proceeding to abrogate improvident contracts 
and direct proceedings to set aside illégal ones, etc. The court must 
recognize and treat as valkl thèse contracts, agreements, and recog- 
nize thèse conditions, until they are assailed and set aside. The court 
may vacate thèse receiverships at any moment, and in such event the 
property and its control would be restored to those from whom it vvas 
taken or their successors. The duties of a receiver are substantially 
those of a trustée, although his powers are usually more limited. 1 
Foster's Fed. Pr. § 250, p. 556 ; and see Commonwealth v. Franklin 
Ins. Ce, 115 Mass. 378 ; People v. National T. Co., 82 N. Y. 283. 
Suppose business conditions should be such that large earnings ac- 
cumulate in the hands of such receivers applicable to the payment 
of dividends, would or would not thèse go to the persons entitled 
thereto under the alleged illégal consolidation agreement? As was 
said by Clifïord, J., in Bank of Bethel v. Pahquioque Bank, 14 Wall. 
400, 20 L. Ed. 840, as to the efifect of the appointment of receivers, 
"the corporate franchise of the corporation is not dissolved, and the 
association, as a légal entity, continues to exist." It is possible that 
thèse cases in which receivers were appointed, properly, might be Con- 
solidated with this, or that the court might instruct the receivers to 
ignore the alleged illégal combination, etc. However, it has not done 
so, and the right of this complainant to hâve the illégal combination 
dissolved, if it has such right, is not even suspended by the pendency 
of the actions referred to. 

As to parties, we find ail the corporations and individuals who took 
part in the alleged illégal transaction, or who are to be directly af- 
fected by a decree, before the court. The complainant sues in behalf 
of ail similarly situated Vv'ho see fît to come in. The receivers do not 
own the property or any part of it. They are not indispensable par- 
ties, or even necessary parties, to this action. In my judgment they 
would be proper parties, as the pendency of this action and the in- 
formation contained in the bill, if brought to their attention and to 
the attention of the judge appointing them, might affect their action 
or that of the court when giving them directions. An application to 
intervene or to hâve them brought in would properly be brought be- 
fore Judge Lacombe, who would exercise his judgment and discrétion 
in the matter. 

If it be a défense, as to which I express no opinion, that this vast 
combination, affecting the population of a city having some four mil- 
lions of people and other millions who visit the city for business or 
pleasure, taking under one management and control and ownership 
ail its parallel and heretofore competing railroad lines, with their 
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feeders, is a benefit to the stockholders and the public, and th"t no 
injury bas resulted or can resuit, that défense may be pleaded and the 
facts shown. The allégations of the bill are that injury bas resulted 
and must resuit; that the rights of the public and of many stock- 
holders hâve been invaded; that the statutes of the state, expressing 
the législative wiU and the policy of the state, bave been and are be- 
ing violated; that the combination described is illégal and injurions. 
Concède the premises, and we bave a proper case for the interposi- 
tion of a court of equity. Whether the policy expressed in the stat- 
utes be wise or unwise is a question with which the courts hâve noth- 
ing to do. It is their duty to ascertain the law, and, when appealed 
to, to déclare and enforce it. 

The demurrers are overruled, with costs. Défendants may answer 
in 30 days on payment of such costs, to be taxed by the clerk. 



UNITED STATES v. FIFTY BARRELS OP WHISKY. 
(District Court, D. Maryland. October 26, 1908.) 

1. Food (§ 24*) — Puke Food Law— Adultération oe Misbbandino — Peo- 

ceeding foe foefeituke. 

A prellminary examliiatlon by the Department of Agriculture of an al- 
légea adulterated or mlsbranded food or drug product, as provlded for by 
section 4, Food and Drugs Act June 30, 1906, c. 3915, 34 Stat. 769 (U. 
S. CJomp. St. Supp. 1907, p. 929), Is not a necessary condition précèdent 
to the flling of a llbel in rem for the condemnation of such product 
under section 10 of the act, 34 Stat. 771 (U. S. Oomp. St. Supp. 1907, p. 
934). 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 17; Dec. Dlg. § 24.*] 

2. Food (§ 24*) — ^Puee Food Law— PEOCEEDiNa fob Fobfeituee of Mis- 

BEANDED AeTICLE— DEFENSES. 

In a proceedlng by llbel by the United States under Food and Drugs 
Act June 30, 1906, c. 3915, § 10, 34 Stat. 771 (U. S. Comp. St. Supp. 1907, 
p. 934), for the forfeiture and condemnation of a quantity of distilled 
spirits shlpped in Interstate commerce and alleged to hâve been mls- 
branded contrary to the provisions of sald act, it Is no défense that the 
brand was placed upon the packages contalning such liquor by the United 
States gauger upon information received from the distiller in accordance 
with the usual practlce, or that the same kind of liquor had for a num- 
ber of years been so branded and sold under such brand to the knowledge 
of the agents and offlcers of t' United States. 

[Ed. Note.— For other cases, Food, Cent. Dig. § 17; Dec. Dlg. § 24.*} 

3. Estoppel (§ 62*) — Equitable Estoppel— United States— Acts of Offi- 

CEEs OE Agents. 

The United States cannot be estopped to proceed for the violation of a 
fédéral statute by the acts of any of its agents. 

fEd Note. — For other cases, see Estoppel, Cent. Dig. § 152; Dec. Dlg. 
§ 62.* 

As against state or United States, see note to State of Mlchigan v. 
Jackson, L. & S. R. Co., 16 O. C. A. 333.] 

Libel by the United States for condemnation of alleged whisky for 
misbranding. On exception to libel, and charge to jury. 

•For other casea see same toplc & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This was a libel filed by the Uuited States seeking the eonaemnation of 50 
bàrrels, more or less, of alleged whisky. The llbel chargea that the product 
had been distilled at New Orléans, La., eut of molasses, and had been there 
brauded "Bourbon Whisky"; that such branding was a misbrandiug, in that 
whisky was a distlllate of grain, Bourbon whisky a distlllate of ferniented 
mash of a mixture of grains — of which mixture corn constituted the larger 
part— and that to entitle the product to be called Bourbon whisky It must 
be distilled in certain loeallties, particularly in the state of Kentucky, and 
not in Loulslana. There was no allégation in the libel that there had been 
any hearing bef ore the Secretary of Agriculture, as prescTibed in sections 4 
and 5 of Food and Drugs Act Juue 30, 1906, c. 3015, 34 Stat. 769 (U. S. Conip. 
St. Supp. 1907, pp. 929, 930). The clalmants excepted to the sufBciency of 
the llbel because of the absence of this allégation. 

John C. Rose, U. S. Atty., and R. M. Allen, Spécial Asst. U. S. 
Atty. 

Moses R. Walter, for the claimant. 

MORRIS, District Judge (overruling this exception, and sustain- 
ing the sufficiency of the libel). In this case, which is a libel for the 
seizure and forfeiture of 50 barrels of distilled spirits alleged to be 
misbranded contrary to the provisions of the act of Congress of June 
30, 1906, the libel does not allège that there had been any preliminary 
examination such as is provided for by section 4 of the act. The 
claimant has excepted to the libel upon the ground that the court has 
no jurisdiction unless such a preliminary examination has preceded 
the seizure. It is urged that the harshness of the proceeding in seiz- 
ing goods alleged to be misbranded, without giving the owner the 
opportunity of being heard as to their true nature, is such that the 
court should, if possible, construe the law so as to require the ex- 
amination as a prerequisite to seizure. 

Such seizures are not unusual, and it is plain that, if the harshness 
were conceded, it would not justify the court in reading into the law 
a limitation which it does not contain. The act provides two différent 
proceedings to enforce its provisions. One is by a criminal proceeding 
in personam ; the other is by a proceeding in rem, by seizure of the 
offending thing itself, and forfeiture if found to be violative of the 
law. In this latter case there is no provision for a preliminary ex- 
amination. Section 10 of the act provides that any article of food, 
drug, or liquor that is adulterated or misbranded, which is being trans- 
ported from one state to another, shall be liable to be proceeded 
against and seized for confiscation by process of libel for condemna- 
tion. It is further provided that the proceedings for such libel cases 
shall conform as near as may be to the proceedings in admiralty, ex- 
cept that either party may demand trial by jury of any issue of fact 
joined in any such case. The libel allèges that 50 barrels of distilled 
liquor are now at a named place within the district, having been trans- 
ported from the city of New Orléans, in Louisiana, to Baltimore, Md., 
branded "Bourbon Whisky," which brand indicates a liquor containing 
ail the congeneric substances obtained by distillation from a fermented 
mixture of grain, of which Indian corn forms the chief part, and con- 
fined to whisky distilled in the state of Kentucky, and that the 50 
barrels of distilled liquor in question, branded "Bourbon Whisky," 



968 1G5 FEDERAL REPORTEE. 

are, not whisky at ail, but a distillate of molasses distilled in New Or- 
léans, La. The libel then prays that the 50 barrels of liquor niay bê 
proceeded against and seized for condemnation, in accordance with 
the act of Congress approved June 30, 1906, and prays the court to 
order process of attachment in due process of law, and that ail persons 
having, or pretending to hâve, any right, title, or claim in said liquor 
may be cited to appear and answer the premises. This is according to 
the course of proceeding in libels in admiralty, and in similar pro- 
ceedings in rem for forfeitures for violation of the internai revenue 
lavirs. Such seizures are made in cases in which forfeiture of the 
goods is the penalty, v^^ithout preliminary examination or proceedings 
of any kind, in cases of violation of the customs laws and the ship- 
ping régulations, as well as violations of the internai revenue laws. 
The exception is overruled. 

At the trial it was proved, and not denied, that the splrlts llbeled had been 
distilled in New Orléans, La. ; that the material f rom which they had been 
distilled was the cheaper grade of New Orléans molasses (commonly known as 
"Blackstrap") ; that to each 350 gallons of molasses was added about 1 
gallon of sulphuric acid; and that this mixture was further diluted by the 
addition of 5% gallons of water to every gallon of molasses. 

The libelant produced some 50 or more wituesses, being distillers of rye 
and Bourbon whlskies, retall liquor dealers, retail grocers, druggists, the 
chairman of the Revision Committee of the United States Pharmacopœia, 
physieians, chemists, and food experts, who testifled that in their understand- 
ing the word "whisky" imported a distillate of grain ; that the words "Bour- 
bon Whisky" imported a distillate of mixed grains, of which mixture Indian 
com constituted the larger part. Most of thèse witnesses were further of the 
opinion that the phrase "Bourbon Whisky" implied that the whisky liad been 
distilled in Kentucky. Ail the chemical wituesses, on both sides, testifled 
that in the présent state of chemical knowledge it is not possible by chemical 
analysls, alone, certainly to tell whether a giveu product is brandy from 
grapes, whisky from grain, or rum from molasses. 

The claimant proved that its distlUery had always been surveyed and regis- 
tered as a sweet-maah molasses distillei-y; that during the six years im- 
inediately precedlng the seizure, 12,000 barrels of its product, were branded 
and entered as "Bourbon Whisky," and that, out of said 12,000 barrels, 9,000, 
of which the 50 barrels, more or less, seized were a part, had been withdrawn 
and sold to varions persons as Bourbon whisky ; that the said barrels so en- 
tered and withdrawn were reported by the claimant and the governmeut 
storekeeper at the dlstillery to the collector of the district, by him reported to 
the Commissioner of Internai Revenue, and by the latter reported in his 
printed annual reports as entries and withdrawals of Bourbon whisky ; 
that the branding of the words "Bourbon 'Whisky" had been put on each of 
the said barrels by the United States gauger in charge of such dlstillery. The 
claimant offered the annual reports of the Commissioner of Internai Revenue 
for the years from 1901 to 1907, inclusive, to prove that during most of thèse 
years there had been only one dlstillery in Louisiana, and that v>'as the 
clalmant's molasses distillery; that no material other than molasses was used 
for distillation in that district, and that thèse reports dld not show that any 
rum had been distilled in the district of Louisiana. The claimant further 
ofCered said reports to show that for many years uext preceding the seizure 
the records of the Internai Revenue Department purport to show that Bourbon 
whisky had been produced in some 10 states other than in Kentucky. Tliese 
reports, in this respect, show tliat more than 90 per cent, of ail the whisky 
tiranded "Bourbon Whisky" produced in this country was produced in Ken- 
tucky, and that the larger part of the small perceiitage not produced in Ken- 
tucky was produced in states immediately bordering on Kentucky. The claim- 
ant further offered chemical évidence to the effect that wheuever starch, malt- 
ed cercal, cane sugar, or grape sugar are suhjected to the ordinary processes 
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preliminary to fermentation a oominon siigar is derived from them. So that, 
whlle there are cheraical différences in tlie masli, depending ou tlie materiai 
ont of wliicli tlie masli is luade, a large part of such niasl» in eacli oase 
consists of a sugar common to ail. Tlie claimant further offered chemical 
testimony to the efCect that tlie cliaracter and kind and race of tlie yeast 
used in fermentation bas an important effect upon secondary products and 
upon tlie flavor of the iinished prodiict ; that a large part of the distinction 
in the aroma between American whislîies on the one liand, and Scotch and 
Irish wliiskies on the other, is due to the circuiustauce that American whiskies 
are aged in charred barrels ; that such improvement in tlie flavor of wliisky 
in charred packages as takes place after the fourth year is due largely to 
concentration, and the oily appearance of niatured whisky is due to materiai 
extracted from tlie charred packages, and tliat the hody of whisky, so called, 
is due largely to the solids extracted from the wood. Tlie claimant further 
offered évidence to the effect that sulpluiric acid is used to invert tlie sucrose. 
so that fermentation can be accelerated. and ammonia is used as a yeast food ; 
that tliere were no poisonous or deleterious substances in the whisky seized, 
ancl that chemical analysis showed that no sulpliuric acid or ammonia re- 
inained in the wliisky seized, those substances having been eliminated In the 
process of distillation. 

The libeJant proved in rebuttal that tlie gauger who branded the barrels 
in this case "Bourbon Whisky" received his information that the contents 
of the barrels were Bourbon whisl-ty from the distiller, and that inany gaugers 
in the service" in otiier districts liad habitually acted upon such information 
in determining what was the iiame, known to the trade, by wliich each pack- 
age of distilled spirits should be branded. The governnient further proved 
that once a month the distiller made a sworn return of the quantités and 
kinds of spirits distilled by him, givlng to each class of them the name by 
wliich he asserted they were known in the trade, and further proved an in- 
ternai revenue régulation which provides that, as to the kind of spirits pro- 
duced, the gauger should see tliat his returns agreed wltli those made by tlie 
distiller, and that the tables in the annual reports of the Internai Revenue 
Department read in évidence by the respondents were simply compilations of 
thèse distillers' monthly reports. The governnient offered évidence oî a 
chemical expert, who bas made a spécial study of fermentation and distilla- 
tion, to tlie effect that it is not necessary to use sulpliuric acid in distilling 
molasses for the purpose of accelerating fermentation ; that he iiad made ac- 
curate experiments to détermine whetlier the addition of sulphuric acid to 
the mash would increase the rate of fermentation, and the resuit of the ex- 
periment was to show that the addition of sulphuric acid made no différence 
either in the rate at which the sugar was inverted, as determined by examina- 
tions with the polariscope, or in the rate at which the sugar vfas fermented, 
as determined by the study of the rate at which the spécifie gravity of the 
liquid dimiuished ; that there may at times be a very good reason for the 
use of sulphuric acid, and that is to check the multiplication of foreign fer- 
ments or acetic acid bacteria. A good many différent antiseptie materials 
hâve been used for such purposes. Of thèse sulphuric acid is one, and it is 
also about the cheapest, and about as readily obtained as any. 

Another way of preventing the existence of thèse false ferments is to keep 
the distillery elean. 

The lil)elant offered three prayers and the respondent one prayer, which 
latter was as follows: 

"The Louisiana Distillery Company, the claimant in this case, prays the 
court to instruct the jury that a portion of the product of its distillery, Ih- 
cluding therein the 50 barrels, more or less, seized in thèse proceedings, hav- 
ing been branded by the United States gauger, from tlme to time, during the 
seven years preceding the seizure herein, as 'Bourbon Whisky,' and having 
during that period been as 'Bourbon Whisky' entered in bond in the United 
States bonded warehouses of said claimant, the entries thereof reported as 
'Bourbon Whisky' to the internai revenue collecter in the district of Louisi- 
ana, and having been reported as 'Bourbon Whisky' to the Conimissioner of 
Internai Revenue, and portions thereof, as shown by the évidence in the 
case, having been wlthdrawn from said bonded warehouses as 'Bourbon 
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Whisky,' and tlie said withdrawals havlng been reported as 'Bourbon V\' IiJsl;y' 
to tlie said coUector, and by him reported to the Conimissloner of Iiiteiual 
Revenue as 'Bourbon Whisky,' and the taxes on ail said withdrawals havius 
been paid to the United States govemment, and the said Comniissioiior of 
Internai Revenue having full knowledgé during ail this time that the said' 
distillery was surveyed as a sweet-mash molasses distillery, and that molasses 
and nôt grain wSs iised therein for the distillation of its spirits, and that the 
produet thereof was diirîng said perlod of seven years branded 'iîonrbon 
Whisky,' and that the entries and withdrawals thereof were as 'Bourbon 
Whisky' and the taxes thereon paid as such, then the libelant is estopped from 
claiming that the contents of the said 50 barrels of whisky, more or !ess, were 
or are other than 'Bourbon Whisky,' and their verdict uiust be for the Louisi- 
ana Distillery Company." 

MORRIS, District Judge (charging the jury). I will not call upon 
counsel for the United States to reply. The case as it is presented to 
the jury is a very clear one. I reject the only prayer offered by the 
défense. Really, that prayer concèdes the misbranding of the liquor, 
and asks me to say to the jury that if they find that this was done 
under the control and by the agents of the United States, the United 
States, which is the plaintiff in this case, is estopped from proceed- 
ing to condemn thèse goods and forfeit the goods for misbranding. 
That proposition I reject. Every one who deals with agents of the 
United States deals with them with the knowledgé imputed to him of 
the restriction upon their authority. It seems to me it cannot be suc- 
cessfully contended that any agent Of the United States has authority 
to do a thing which is forbidden by law; and it is forbidden by this 
la,w passed in 1906, the pure food law, to misbrand any goods which 
are intended to be, or are actually, transported from one state to an- 
other. Of course, the gentlemen of the jury know, or should know, 
that the United States has no authority, under the Constitution of the 
United States, to forbid the manufacture and the sale of goods within 
the limits of a state. It is only when they are transported from one 
State to another, and become a part of interstate commerce of the 
country, that the United States has the authority to pass laws regulat- 
ing them. So this liquor, without infraction of any law so far as I 
know, might hâve been offered for sale and sold in Louisiana, unless 
there is some law of Louisiana which prohibits the misbranding of or 
misrepresentation with regard to the constituents of an article that is 
offered for sale. It is only, therefore, when thèse goods become a 
part of the interstate commerce of the country that the pure food law 
of 1906 applies to tk ^m. That law provides that "misbranding" shall 
be the placing on the package of any statement which shall be false 
or misleading in any particular, and provides that any article mis- 
branded, which is transported from one state to another for sale, is 
liable to confiscation. Therefore I do not think that anything that 
was done in the distillery in Louisiana, in New Orléans, in any way 
estops the United States or estops the authorities, or the agents of 
the United States in Maryland, from proceeding to condemn thèse 
goods upon the ground that they were misbranded. It would be de- 
structive of the enforcement of many of the laws of the United States 
if the act of any agent of the United States could be set up as a de- 
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fense against the expHcit law ; the explicit law in this case being that 
any goods that are misbranded shall be forfeited. If any gauger, at 
the request of a distiller or under a generally understood practice of 
the distillery, should misbrand an article of distilled liquor, it would 
be utterly subversive of the law, if the act of the gauger could be a 
défense to the positive enactment of the act of 1906 which forbids 
misbranding goods that are to be transported from one state to an- 
other. I therefore reject that contention on behalf of the claimant of 
the goods in this case. 

The real issue which the jury are to détermine is whether thèse 
goods are whisky as known to the trade and to the community gen- 
erally, and to those who deal in whisky. If it is not whisky, the case 
is made out in favor of the United States. If the jury believes — and 
there is a great deal of testimony to that effect — that the word "whis- 
ky" is applied only to a distillate niade of grain, that is an end of the 
défense in this case. If they so find, their verdict must be for the 
United States, because it is admitted in this case, and it is not a matter 
of dispute, that this liquor is not made from grain, but is a distillate of 
molasses with a slight infusion of sulphuric acid. 

But the jury might possibly find that it could be called "whisky." 
Then there is a second question, can it be called "Bourbon Whisky"? 
There is a great deal of testimony to show that Bourbon whisky, in 
its most gênerai sensé, is a whisky made from grain of which corn 
is the larger constituent. If you find that this was not such a whisky, 
then it is not Bourbon whisky, and your verdict must be for the 
United States. 

Then there is testimony also to the effect that Bourbon whisky, as 
understood in the trade, is confined to a whisky made in Kentucky. 
If you find that to be the fact — and that is for you, entirely, on the 
testimony— if you find that in the trade, and among those who deal 
in and who are familiar with the article, Bourbon whisky implies that 
it is made in Kentucky, then of course that is an. end of the case so far 
as the claimant is concerned, because it is admitted that this liquor was 
made in New Orléans. 

A good deal bas been said about the hardship and injustice of con- 
demning an article which once has been branded by the gauger, but 
I do not think that that appeals very strongly to any one's sensé of 
morality, because a gauger is not a man who is to décide what is the 
trade-name of an article. He takes that largely from the distiller. 
He is not a dealer in liquor, nor is he a man of science who is to 
détermine once for ail, and incontrovertibly, whether it is what it is 
branded, or something else. 

I will now give you the instructions asked for by counsel for the 
United States. The first prayer is as f oUows : 

"The jury are Instructed that if from the évidence they shall find that 
the Word 'whisl^y,' as understood by scientific men, the liquor trade, and by 
the public generally, is confined to a distillate of grain, and shall further 
find that the contents of the barrels libeled in this case are a distillate of 
molasses, and that the said barrels were branded 'Bourbon Whisky,' then the 
said barrels were misbranded, and their verdict must be for the libelant." 
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The second prayer has référence to the restricted meaning of "Bour- 
bon Whisky," as applying to whisky distilled in the state of Kentucky. 
It is as follows ; 

"The jury are instnictetl tliat if they shall flnd from the évidence in this 
case that the phrase 'Bourbon Wliisliy,' as deflnecl in the standard works of 
référence in use in tliis country, and as understood by scientitic men, the llquor 
trade, and by the public generally, imports a llquor distilled in the state of 
Kentucky, and shall further fiud that the contents of the barrels llbeled in 
this case were distilled at New Orléans in the statè of Louisiaua, and shall 
further find that tlie said barrels were brauded 'Bourbon Whisky,' then the 
barrels were misbranded, and their verdict must be for the libelant." 

The third prayer has référence to what you may find from the évi- 
dence is the more gênerai acceptation of the words "Bourbon Whisky," 
in case you find that the words do not necessarily require that it shall 
be made in Kentucky. The instruction is as follows: 

"The jury are instructed that if they shall fiud from the évidence that the 
phrase 'Bourbon Whisky,' as understood by scientitic men, the liquor trade, 
and the public generally, is confined to a distilJate of grain made from the 
mixture of fermented grain, of which mixture corn constituted the greater 
part, and shall flnd tliat the contents of the barrels llbeled in this case are a 
distillate of molasses, and shall further find that the said barrels are brand- 
ed 'Bourbon Whisky,' then the said barrels are misbranded, and their verdict 
must be for the libelant." 

I do not think there is anything further that I need say to the jury, 
except to remind you that there is no dispute at ail as to the material 
out of which this distillate was made. The whole case, in my judg- 
ment, and .1 so instruct you, turns upon whether the gênerai accepta- 
tion of the word "whisky" means that it is made from grain. Of 
course, this liquor was not so made. 

Further, in regard to Bourbon whisky, if tlft term "Bourbon Whis- 
ky" implies that the article was made of corn in greater part — not 
made of molasses, but made of grain of which corn was the greater 
part — then, of course, it was misbranded. 

So, further, if you find that Bourbon whisky is confined to whisky 
made in Kentucky, and of grain, and that the larger constituent part 
must be corn, then, of course, this would not be Bourbon whisky, be- 
cause it was not so made. 

As to what the testimony has proved to your satisfaction are the 
proper meanings, accepted by the trade and by scientific men, of "whis- 
ky" and "Bourbon Whisky," those are facts to be found by you from 
the testimony, which I leave entirely to you. It is my duty to instruct 
you upon the law, and to leave the facts to be found by you. 

The verdict was "for the libelant." 
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In re HOLBROOK SHOE & LEATHER CO. 

(District Court, D. Montana. December 5, 1908.) 

No. 559. 

t. Bakkrbptoy (§ 22.J*)— REFEREE— Jtjrisdiction. 

AVhere a bankrupt's trustée filed a ijetition for a summary order direct- 
ing a corporation clalmed to be a mère agent of the bankrnpt to surrender 
possession of property which the trustée claimed belonged to the bankrupt 
but whicti the corporation claimed in its own right, It was the duty of the 
référée to hear the testlinony in order to détermine whether the corpora- 
tion's elaim was real or merely colorable. 

[Ed. Note. — For other cases, see Banla'uptcy, Dec. Dig. § 225.*] 

2. Bankbuptcy (§ 288*)— Adverse Claims to Pbopebty— Détermination. 

Jurisdictlon to détermine cjaims to a bankrupt's property by bill In 
the nature of a plenary suit does not preclude litigation of the rights of 
the parties in the bankruptey proceedings, where the trustée applies for 
an order requiring surrender of possession on the ground that the proper- 
ty held belongs to the bankrupt and is held wlthout color of right. 

[Ed. Note.^For other cases, see Bankruptey, Dec. Dig. § 288.*] 

3. Ba>-keuptoy (§ 223*) — Ci.AiMS to Pbopebty— Referee's Jurisdiction— Ex- 

TENÏ. 

Where, on a claim of a bankrupt's trustée to possession of property in 
the possession of another, the référée finds that the latter's claim is in good 
faith and probably real, but of doubtful validity or of questionable faith, 
it should then be determined by a plenary suit ; but if he flnds that the 
claim is without auy actual inerit or légal foundation, he should regard 
the property as subject to the bankruptey court'g jurisdiction as property 
of the bankrupt, and require its surrender to the trustée. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 225.*] 

4. Bankbuptcy (§ 303*)— Feaudulent Corporations— Claims. 

Evidence held to warrant a flnding that défendant corporation was or- 
gauized to take over the stock and property of the bankrupt, to hinder and 
defeat the creditors of the latter, and that property in defendaiit's posses- 
sion, alleged to hâve been purchased from the bankrupt, was in fact its 
property, and subject to administration, in the bankruptey proceedings, for 
the beneflt of the bankrupt's creditors. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 303.*] 

5. Bankeuptcy (§ 308*)— Claims — Creditors Entitled— Fraudulent Oegani- 

ZATioN of Corporation. 

AYhere D.. who was a director in a bankrupt corporation, participated in 
organizing the P. Company, which was established to take over the bank- 
rupt's business in order to defraud its creditors, and D. purchased certain 
stock in the P. Company for $1,200 in cash, and became a director thereof, 
he should be considered as a créditer of the bankrupt to the extent of sucli 
amount. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 308.*] 

Binnard & Rodgers, for trvistee. 

Clayberg & Horsky and H. A. Frank, for Packard Shoe Co. 

J. L. Wines, for bankrupt. 

HUNT, District Judge. Max Fried, trustée in bankruptey of the 
Holbrook»Shoe & Leather Company, bankrupt, on June 5, 1908, filed 
witli tlie référée in bankruptey at Butte a pétition for a summary order 
directed to the Packard Shoe Company, as agent of the bankrupt, to 

•For other cases see same topio & § numbbh in Dec. & Am. Digs. 1907 to cjate, & Rep'r Indexes 
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surrender to him, as trustée, certain property within the possession of 
the Packard Shoe Company at Helena, Mont. Upon June 6th the 
trustée asked the référée for an order restraining the Packard Shoe 
Company from disposing of property in its possession. The alléga- 
tions of this pétition were, in substance, that the examination of the 
officers and directors of the bankrupt corporation had disclosed that 
the above-named bankrupt was the owner of more than eight-tenths 
of the subscribed capital stock of the Packard Shoe Company ; that the 
Packard Shoe Company was a Montana corporation organized about 
August 29, 1907; that the directors of the Packard Shoe Company 
and of the bankrupt corporation were F. P. Holbrook, D. L. Dunn, 
and Henry Swanson; that since the adjudication in bankruptcy Dunn 
has possessed the stock of goods of the Packard Shoe Company, which 
said stock was valued at between $4,000 and $5,000; that about 
$1,000 in money was deposited in bank at Butte, and that some money 
was deposited in Helena; that the stock of goods and the money in 
possession of the Packard Shoe Company were held by said corpora- 
tion as the agent of said bankrupt, and that the officers of the Pack- 
ard Shoe Company refused to turn over the same; that the officers of 
the Packard Shoe Company hâve conspired to cheat, deprive, and de- 
fraud the bankrupt of its interest in the Packard Shoe Company; 
and that in violation of the rights of the bankrupt and of petitioner, 
as trustée, they had passed a resolution, dated May 11, 1908, whereby 
D. L. Dunn, président of the Packard Shoe Company, was authorized 
"to sell, transfer, mortgage, exécute deed of assignment, or take such 
other action as in his gpod, judgment he may consider for the best 
interests of the company, of its assets." Petitioner then, alleged that, 
with intent to cheat and defraud the bankrupt and the trustée, on 
May llth the officers of the Packard Shoe Company fraudulently 
amended article 8 of the by-laws of the said company, by resolution, 
changing the by-Iaws so as to require a written request and six months' 
notice for a meeting, whereas, before such change, the by-laws per- 
mitted a meeting to be called merely after written request. It was 
also alleged that the Packard Shoe Company was insolvent, and that 
each of its directors was insolvent. 

An order to shôw cause was issued. An answer was filed by the 
Packard Shoe Company, D. L. Dunn, as its président, F. P. Holbrook, 
as its vice président and treasurer, Henry Swanson, as its secretary, 
and D. h. Dunn, F. P. Holbrook, and Henry Swanson, as individuals. 
They denied that the stock of goods and money in the possession of 
the Packard Shoe Company was the property and money of the Hol- 
brook Shoe & Leather Company, or that the same were being held by 
the said Packard Company, or its officers, as the agent of the bank- 
rupt. They denied ail allégations of conspiracy and cheating. They 
admitted the passage of the resolution passed on May llth by the 
board of directors of the Packard Company, but denied that it was 
passed with intent to cheat or defraud the bankrupt. They alleged 
that on the 22d of May, 1908, and prior to the filing of tlfe pétition 
for a restraining order, a meeting of the directors of the Packard 
Shoe Company was held, and the resolution referred to was recalled 
and rescinded. They denied that they were selling or about to sell 
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the goods in the possession of the Packard Shoe Company with intent 
to place the proceeds beyond tlie reacli of tlie bankrupt or the trustée, 
or that any in jury would corne to the bankrupt by retaining the goods 
in their possession. They then set up that the Packard Shoe Company 
was incorporated in due form, and was engaged in the shoe business 
at Helena, and that the bankrupt company was the owner of 800 shares 
of the capital stock of the Packard Shoe Company ; that Dunn was the 
owner of 150 shares of said company, and that Holbrook and Swanson 
each owned 1 share in the said company ; that the Packard Shoe Com- 
pany had about $5,000 worth of merchandise, $1,000 worth of fixtures, 
and cash, in about the sum of $1,200, on deposit; and that its lia- 
bilities did not exceed $150. The answer also alleged that the Hol- 
brook Shoe & Leather Company, bankrupt, had no right or interest in 
the property of the Packard Shoe Company, save as the owner of 800 
shares of the capital stock of the said Packard Shoe Company; that 
the said Packard Company was regularly conducting its retail shoe 
business; and that, by reason of the restraining order having been 
issued, the business of the Packard Company had been closed, and that 
it had been greatly injured. 

Hearing was had before the référée,' and on September 18th he 
granted the summary order prayed for by the trustée. 

Pétition for review was filed, and three questions are certified by 
the référée: (1) Did the référée in the first instance hâve jurisdic- 
tion to proceed in said matter, and take testimony upon the pétitions 
filed by the trustée and the answers filed thereto? (2) Does the tes- 
timony taken in this proceeding sustain the findings of the référée? 
(3) Was the référée without jurisdiction to make the summary order 
by him made in this proceeding? 

A very careful study of the record certified in this matter leads me 
to conclude that it was the duty of the référée to hear the testimony, 
in order to pass upon the question whether the claim of the Pack- 
ard Shoe Company to the property in its possession had an actual 
basis; that is, was it a real or merely colorable claim? Power and 
duty to make such inquiry must exist under the bankruptcy act, else 
we cannot escape from the illogical conclusion that the mère asser- 
tion of what may be designated an adverse claim can oust the summary 
jurisdiction of the bankruptcy court, and, as a resuit, the trustée can- 
not expeditiously collect the estate for the creditors. But we are not 
without judicial authority in the premises, as the Suprême Court has 
expressly declared there is no such ouster, and that jurisdiction exists. 
Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. 

But how much f arther may the bankruptcy court go ? Counsel well 
say it is a serions matter to adjudge that property claimed by one 
person or corporation shall be summarily surrendered to the trustée in 
bankruptcy for the creditors of another corporation, as belonging to 
the latter; and it is in récognition of the strength of this argument 
that no such order will be made unless it follows a most cautions 
scrutiny of évidence and considération of the correct principles of law. 
On the other hand, we must be mindful of a corrélative rule of care 
for préservation of rights of creditors, and that the bankrupt law 
is founded upon the doctrine of the need for prompt and simple pro- 
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ceedings, wliereby it is made the express duty of the court "to cause 
the estâtes of bankrupts to be collected, reduced to money and dis- 
tributed, and détermine controversies in relation thereto," except as 
otherwise provided in the bankrupt law. Jurisdiction by bill in the 
nature of plenary suit obtains, as was held in Whitney v. Wenman, 198 
U. S. o39, 25 Sup. Ct. 778, 49 L. Ed. 1157; but such jurisdiction does 
not preclude Htigation of the rights of parties in bankruptcy proceed- 
ings, as distinguished from controversies by independent suits, where 
the trustée appHes for an order requiring one to turn over property 
in his possession, basing the apphcation upon the ground that the 
property so held belongs to the bankrupt and is held without color of 
right. This would seem to follow, because, the référée being bound 
to make the inquiry, if its extent is wholly circumscribed by power 
merely to ascertain whether there is any showing of right in another 
person, yet no power to proceed follows the ascertainment by the 
référée, practical good of the inquiry is nullified, for, upon the plead- 
ing filed by the one holding, there would generally appear to be facts 
sufficient to oust jurisdiction. Manifestly, the statute requires a 
broader construction, one that not alone authorizes the inquiry by the 
hearing ûf testimony, but which also requires a décision upon the 
merits by the référée. This décision may be that the claim is in good 
faith, but of doubtf ul validity or of questionable faith, yet is probably 
real, and hence that there ought to be an independent suit brought 
to try the questions ; but if the décision is that the claim is without any 
actual merit or légal foundation, the référée should regard the prop- 
erty as subject to the jurisdiction of the bankruptcy court, as prop- 
erty of the bankrupt, and should therefore proceed to make an order 
requiring the actual wrongful holder to surrender to the court or 
trustée. 

Now, after considering the évidence in the record of the présent 
case, and without stating it at length, the only déductions that seem 
to me to be possible are that the Packard Shoe Company, incorporat- 
ed about August, 1907, was organized for the purpose of taking over 
the stock and property of the Holbrook Shoe Company, so as to hinder 
and defeat the creditors of the latter. It was organized at a time when, 
the Holbrook Company was insolvent, and was known by its directors 
to be insolvent, and necessarily by the organizers of the Packard Shoe 
Company, who were one and the same group of individuals. It can- 
not be successfuUy controverted that whatsoever vitality the Packard 
Shoe Company had was derived from Holbrook, Dunn, and Swanson, 
who were its organizers and directors, and who alone were the di- 
rectors of the Holbrook Shoe Company. The évidence ail goes to 
prove that, as directors of a failing corporation, thèse three, with 
knowledge of ail the circumstances of the declining crédit and losing 
trade of the Holbrook Company, and at a time, in the last days of 
August, 1907, when business conditions were generally depressed and 
commercial crédit accommodation was restricted, deliberately organiz- 
ed the Packard Shoe Company, and, by their own votes as directors 
of the Holbrook Company, attempted to transfer the principle assets 
of the failing conipany to their new corporation, of which, as said, 
they were also the trustées, and the only trustées. 
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Eight hundred shares of stock out of a possible 1,000 shares in the 
riew Company, apparently transferred September 10, 1907, is claimed 
to hâve been the considération for the transfer of the goods taken over 
or to be taken over by the Packard Company. Examination discloses 
that there was a pencil mémorandum of this stock matter made in the 
handwriting of Holbrook, but there was no reguilar crédit entry of 
this 800 shares in the books of the Holbrook Company — a vital mat- 
ter to the Holbrook Company — until December 19, 1907, and no entry 
at ail in the books of the Packard Company until about March 11, 
1908, or several months after the transaction itself, and after the Pack- 
ard Company was organized and doing business, and until just about 
the date of the assignment by the Holbrook Company. Again, Hol- 
brook, président of the failing company, and owner of 90 per cent, of 
its stock, was treasurer of the new company, and while Dunn, the 
elected président of the Packard Company, was put in charge of the 
Packard Company store in Helena, the clear weight of évidence is that 
his authority was regarded by himself and by Holbrook as very limited, 
and that ail matters of finance and purchase connected with the Helena 
store, and the books and entries, were controlled by Holbrook, and 
were purposely kept directly under his authority and supervision at 
Butte, and that many of the letters and orders from Dunn were ad- 
dressed to Holbrook individually. 

The Holbrook Company, having reached the point of actual failure, 
made an assignment for the benefit of its creditors on March 11, 1908, 
and thereafter, on April 21st, was forced into involuntary bankruptcy. 
On May 8th a trustée was appointed for the bankrupt. May llth a 
resolution of the directors of the Packard Company was passed, au- 
thorizing Dunn, as président of the Packard Company, to sell, trans- 
fer, mortgage, or assign the assets of the Packard Company as he 
might think best, and a stockholders' meeting of the said company 
was held, whereat an amendment to the by-laws was passed, so as to 
require a six months' written notice of a change in such by-laws. 
Thèse things passed and were done with the participation of Holbrook 
and Dunn, as directors and stockholders, but without any notice to the 
trustée of the bankrupt, who, respondents themselves say, held 800 
shares of stock of the Packard Company. 

For thèse last referred to recorded acts, there is no sufficient justi- 
fication or explanation made. Critical examination of the testimony 
of Holbrook and Dunn reveals évasions, inconsistencies, and palpable 
reluctance to make full and candid disclosures. Dunn's statement that 
he feared that the stock of the Packard Company might fall into 
hostile hands, and that his thoughts were to protect the company, and 
also himself, is really, in view of ail the facts, strong évidence of de- 
liberate purpose to defeat the rights of the creditors of the Holbrook 
Company by making it possible for him to dispose of the stock held 
as the Packard Company's, without regard to the attitude of the law- 
fully appointed trustée of the bankrupt concern, who had rights to 
800 shares of the stock. So Holbrook's statement to the effect that a 
creditor of the Packard Company for some $800 was claiming 
an un just amount, and that the resolution authorizing Dunn to as- 
sign or transfer, as he might think best, was to meet possible embar- 
]65F,— 62 
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rassments, is a most unlikely reason for having ignored the trustée, 
or for having made the change in the by-laws. Nor is the fact that 
the by-law was not acted upon, nor that Dunn did not assign or trans- 
fer the assets of the Packard Company, very material, considering that 
the trustée of the Holbrook Company, banîcrupt, was active in assert- 
ing his rights in June, 1908, less than 30 days after May llth, the date 
of the passage of the above-mentioned resolution. The fact of the 
passage of the resokition is, however, very material in exposing the 
methods and intentions of Holbrook and Dunn. 

Another important point which, when weighed with the many other 
facts and circumstances, constrains the court to regard the transac- 
tions between the Packard Company and the Holbrook Company as 
having been carried on solely for the purpose of defeating the rights 
of creditors, is the action of the directors of the Holbrook Company in 
July, 1907, in raising Holbrook's salary, to date from January, 1906, 
and in distributing "the surplus account" to the varions stockholders, 
and in not entering the crédits for salary and dividends upon the books 
until December 31, 1907, when the business for 1907 was running at 
a heavy loss. Granting that such an unusual incident of business 
conduct, if standing by itself, might be reasonably explicable, on the 
ground of ignorance of the true state of the corporation's aiïairs or 
lack of Knowledge of bookkeeping, or was bad business judgment, yet, 
when the acts themselves are considered with the many other acts of 
commission and omission, such as the failure to bave entered on the 
books of the bankrupt a note for $7,500 due to the State Savinçs Bank, 
it is inconsistent with any purpose other than a scheme of intentional 
diversion of the funds of the corporation to the benefit of those in 
charge of the company's afïairs, and to the grievous wrong of inno- 
cent creditors of the corporation. 

But in addition to the things referr,ed to, Dunn was a director and 
an officer of the Holbrook Company, and is chargeable with knowl- 
edge of the duty he owed to the creditors of that corporation, and can- 
not escape responsibility for parti cipating in the transfer of its prop- 
erty at a time when it was insolvent. He knew, too, that by the scheme 
of the transfer to the Packard Company, not only were the creditors 
of the Holbrook Company losing the merchandise belonging to that 
corporation, but that he, Dunn, as director and président of the Pack- 
ard Company, and that Holbrook, as treasurer and director of such 
Company, were issuing to Holbrook, as président and managing di- 
rector of the Holbrook Company, and owner of 90 per cent, of its 
stock, 800 shares of the Packard Company. In view of ail the cir- 
cumstances, could there be a more flagrant attempt to serve two mas- 
ters? Holbrook, Dunn, and Swanson, sole directors of the selling 
Company, through Holbrook, as treasurer, paying out to Holbrook, 
treasurer, for Holbrook, Dunn, and Swanson, directors in the buying 
company. In the face of ail thèse and many other circumstances, 
when, through the trustée, the rights of innocent parties are seeking 
protection, how can the courts regard thèse transactions as compatible 
with commercial integrity and fair dealing toward those who had given 
crédit to the Holbrook Company? And how, under the test of what is 
just to such innocent creditors, can the Packard Shoe Company be 
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looked upon as anything but the Holbrook Shoe Company doing busi- 
ness under disguise of the fiction of a corporate organization and name, 
formed and taken as a shield for defeating the rights of innocent 
parties? 

Stress is laid upon the contention that Dunn in fact bought shares 
in the Packard Shoe Company, and, therefore, that if an order is made 
by which the referee's décision that the claim of the Packard Shoe 
Company is merely colorable is upheld, and that it must surrender 
the property held by it, the efïect will be to deprive Dunn of his prop- 
erty without due process of law. Not so. Though the évidence is 
not strong upon the point, still it can be assumed that Dunn did, about 
September 12, 1907, put $1,200 in cash into the shares of stock of the 
Packard Shoe Company, and yet the case is not materially changed, 
and for thèse reasons : As a director of the Holbrook Company, Dunn 
knew, as well as did Holbrook, that the Packard Shoe Company was 
organized for the purpose of hindering and delaying and defrauding 
the creditors of the Holbrook Company, and that, in pursuance of that 
plan, it was transferring its goods to the Packard Company, and that 
with such knowledge the Packard Company took them. He knew, too, 
as did Holbrook, that the Holbrook Company was insolvent when the 
Packard Company was formed. He knew, too, as did Holbrook, that 
the Holbrook Company, while unable to meet its liabilities, had voted 
Holbrook an increase in salary, and had directed a distribution of mon- 
eys on hand, to the great détriment of the rights of that company's 
creditors. He knew, as well as did Holbrook, that the Packard Com- 
pany made its purchases through the Holbrook Company, and that 
the bills of the Packard Shoe Company were charged to the Holbrook 
Shoe Company, and were met by Holbrook, his co-director in the two 
companies. He knew, too, of the attempted change in the by-laws of 
the Packard Company, made after the trustée in the bankruptcy of the 
Holbrook Company had been appointed, and that the trustée in bank- 
ruptcy, holding the shares in the Packard Company, was not only ig- 
nored, but also that, in ignoring him, the Packard Shoe Company, 
through himself and Holbrook, directors, was taking further steps 
to make effective the previously laid plan of keeping the control of the 
new as well as of the old company, to the in jury of the innocent cred- 
itors of the Holbrook Company. And he knew, too, that the Packard 
Company's funds were used by the Holbrook Company to pay the lat- 
ter's bills. 

What position, therefore, is the bankrupt in, and what position is 
Dunn, one of its directors, in, when it and he attempt to uphold the 
transfer made to a company acting through themselves and for them- 
selves? Surely the law will not allovv this mère form of corporate 
organization, a mère fiction, to be used to thwart the substance of 
right, and thus permit the innocent creditors to be deprived of what 
is theirs, but will disregard the corporate entity and hold the real 
parties as actually having in their hands the property which is law- 
fully in the custody of the law, as belonging to the bankrupt. It fol- 
lows that Dunn must be regarded as but a servant and agent, run- 
ning a branch store of the Holbrook Company in Helena, under the 
style of the Packard Shoe Company ; and it must be held as establish- 
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ed that when he purchased his shares, and put the moiiey in the shares 
of the Packard Company, he was really lending money to the amount 
of his siibscription to the Holbrook Company, and so, in fact, became 
a créditer of the Holbrook Company, of which organization he was 
also a director. 

Tlie essential différence between the attitudes of Dunn and of the 
otlier creditors of the Holbrook Company is that Dunn, knowing the 
facts and wrong purposes of the Holbrook Company, furthered them 
and loaned his money to that concern to embark upon a new venture 
in Helena, whereby it was intended to defeat the other creditors, while 
the creditors other than himself did not know of any fraudulent pur- 
poses or conduct, and innocently dealt with the failing company. 
Whether this may afïect Dunn's rights as a creditor in proving his 
claim is not hère passed on. 

This discussion sufficiently answers the questions of the référée. 
The order made by the référée is confirmed. In order to give ample 
opportunity to the bankrupt to préserve its rights in the premises, stay 
of ail proceedings will be had for 15 days from this date. 



In re RUSÏIGIAN. 
(Circuit Court, D. Rliode Island. Deccmber 22, 1908.) 

1. Aliens (§ 40*) — CoNFLiOT Between Immigration and Natl'Ralizatioî^ 

Laws. 

It was no part of tlie Intended policy of Rev. St. § 1994 (U. S. Comp. St. 
1900, p. 1268), providlng that any woman wtio is now or may hereafter be 
married to a citizen of tlie United States, and wlio mlght Uerself be law- 
fully naturalized, shall be deenied a citizen, to anuul or override the immi- 
gration laws, so as to authorize the admission into the country of the 
wlfe of a naturalized alien not otherwlse entitled to enter. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 100; Dec. Dlg. § 
40.*] 

2. Aliens (§ 70*) — Natuealization — Wife oï Natl-ealized Alien — "Wiio 

MiGHT Hersele be Lawfully Natuealized." 

Rev. St. § 1994 (U. S. Comp. St. 1901, p. 1268), provides that any woman 
married to a citizen of the United States, and who mlght herself be law- 
fully naturalized, shall be deemed a citizen. HeW, that the clause "who 
mlght herself be lawfully naturalized" llmited sueh section to a woman 
lawfully withln the country, lier own capaclty, independent of her marital 
status, being essential to attainment of citizenshlp, so that, where the 
wlfe of a naturalized alien was not entitled to enter the country uiider the 
immigration régulations because aiïlicted wlth a contagions disease. she 
would not become a citizen entitled to enter by the naturalization of her 
husband. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 157; Dec. Dlg. § 
70.*] 

James A. Williams, for petitioner. 
Williams H. I^ewis, Asst, U. S. Atty. 

BROWN, District Judge. The petitioner is a subject of the Sultan 
of Turkey, résident in Burrillville, R. I. His déclaration of intention 

•For other cases see same tople & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to become a citizen of the United States was filed February 21, 1906. 
His présent pétition was filed July 15, 1908. 

Prior to July 15, 1908, his wife, Egsha Rustigian, a Turkish sub- 
ject, had corne to this country for the first time, and on June 18, 1908, 
was refused admission by the immigration officers at New York as an 
alien afHicted with a dangerons contagions disease, trachoma. She is 
detained at the Immigration Hospital at Ellis Island, New York. 

The exclusion from admission to the United States was under Im- 
migration Act Feb. 20, 1907, c. 1134, § 2, 34 Stat. 898 (U. S. Comp. 
St. Supp. 1907, p. 391). Section 37 of this act makes express provi- 
sion for holding, under such circumstances, the wife or minor chil- 
dren of an alien who has taken up his permanent résidence in this 
country and shall hâve filed his déclaration of intention to become a 
citizen, until it shall be determined whether the disorder will be easily 
curable, or whether such persons can be permitted to land without 
danger to other persons, and that they shall not be either admitted or 
deported until such facts hâve been ascertained. 

Rule 11 of the immigration régulations also deals with this subject. 

Counsel for the United States opposes the granting of this pétition 
upon the ground that, if granted, it will naturalize, not only the peti- 
tioner, but his wife as well, and thus entitle her to admission to the 
United States as an American citizen, since section 2 of the immi- 
gration act excludes only aliens. 

Both counsel for the petitioner and spécial counsel for the United 
States agrée in this interprétation of the law. 

If it be true that a decree granting this pétition, which was filed 
solely in the right of the husband, necessarily will hâve the eiïect ot 
conferring American citizenship and a right of admission to the coun- 
try upon a person otherwise in the excluded class, and thus override or 
avoid the provisions of the immigration acts, it is exceedingly doubt- 
ful if the petitioner, who seeks to bring into this country a person 
with a dangerous contagions disease, can meet the requirement of the 
naturalization act (Act June 29, 1906, c. 3592, § 4, par. 4, 34 Stat. 
598 [U. S. Comp. St. Supp. 1907, p. 422]), and make it appear to the 
satisfaction of the court that he is well disposed to the good order and 
happiness of the United States, 

With ail sympathy for a husband who desires to bring his wife to 
his adopted country, we cannot disregard the higher considération of 
the welfare and happiness of the citizens of the United States. If 
this proceeding is in substance for the naturaUzation of two persons, 
and is necessarily of joint efifect, then the incapacity of one may well 
be regarded as sufficient cause for refusing naturalization to both. 

It is no part of the intended pohcy of section 1994 (U. S. Comp. 
St. 1901, p. 1268), or of the naturalization laws, that they should an- 
nul or override the immigration laws. If the marital status makes it 
impossible to deal with the husband and wife separately, it is more 
consistent with the welfare of the citizens of the United States to deny 
them both than to admit them both ; and it is quite as reasonable to 
deny both as to admit both. 

I am unable, however, to approve of the soundness of the contention 
that the naturalization of the husband does change the political status of 
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a wife who has not actually gained admission into the United States.^ 
Zartarian v. Billings, 204 U. S. 170, 27 Sup. Ct. 182, 51 L. Ed. 428, re- 
lates to the admission of minor children and to a statute with 
the phrase "if dwelling in the United States." Yet it contains expres- 
sions which seem to indicate that the political status of the alien wife 
cannot be changed until she cornes within the territorial limits of the 
United States. 

If her présence is a prerequisite to naturalization it should follow 
that naturalization cannot be resorted to to secure a right of entry. 
On page 175 of 204 U. S., page 183 of 27 Sup. Ct. (51 L. Ed. 428), 
it is said: 

"It Is pointed out by Mr. Justice Gray, dellverlng the opinion in United 
States V. Wong Kim ArU, 169 U. S. 649-686. 18 Sup. Ct. 456, 42 L. Ed. 800, that 
the naturalization acts of the United States hâve been careful to liuiit admis- 
sion to citizenship to those 'within the limits and under the jurlsdiction of the 
United States.' " 

In Shanks v. Dupont, 3 Pet. 242, 7 L. Ed. 666, it was said: 

" * * * Marriage with an alien, whether a friend or an enemy, producea 
no dissolution of the native allegiance of the wife. It may change her civil 
rlghts, but it does not affect her political rights or privilèges. The gênerai 
doctrine Is that no persons can by any act of their ovvn, without the consent 
of the government, put off their allegiance and become aliens. If it were 
otherwise, then a feme alien would by her marriage become, ipso facto, a citi- 
zen, and would be dowable of the estate of her husband, whicii Is clearly con- 
trary to law." 

This case recognizes clearly that the marital status alone îs not suf- 
ficient to confer upon the alien wife the political status of her husband. 
Van Dyne on Naturaliization, p. 237. 

It has been suggested, however, that section 1994 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 1268) has the efïect of conferring 
citizenship upon a feme alien married to an American citizen, irre- 
spective of her présence within the jurisdiction of the United States. 
This section is as follows : 

"Any woman who is now, or may hereafter be, married to a citizen of the 
United States, and who might herself be lawfully naturallzed, shall be deem- 
ed a citizen." 

An alien woman who is of a class of persons excluded by law from 
• admission to the United States does not come within the expression 
"who might herself be lawfully naturalized." 

The case of Kelly v. Owen, 7 Wall. 496, 19 L. Ed. 283, did not in-; 
volve the question of the necessity of the wife's coming within the ter- 
ritorial limits of the United States. The persons whose citizenship was 
in question were ail résident in the United States. 

The expression used by Mr. Justice Field, "The terms 'who might 
lawfully bè naturalized under existing laws' only limit the application 
of the law to free white women," must be interpreted in its application 
to the spécial facts and to the incapacities under the then existing laws. 
The immigration laws hâve since added to the classes of persons who 
are incapable in their own right of naturalization. It is not enough 
under existing law that the applicant for admission to the country be 
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a "free white person." She must also be a person not within the class- 
es excluded by the immigration laws. 

The citizenship of the husband is extended to the wife by this stat- 
ute only when she herself is a person who might be lawfuUy naturaliz- 
ed. Her ovvn capacity is a prerequisite to her attaining citizenship. If 
herselt lacking m that capacity, the married status cannot confer it 
upon her. 

In Van Dyne on Naturahzation, p. 233, it is said : 

"Whether, under this law, résidence In the United States Is essential, in or- 
der to confer citizenship upon a woman of forelgn natlonality married to a 
citizen of the United States, is not entirely well settled, although the better 
View appears to be that such résidence is necessary." 

It is difficult to justify an interprétation of section 1994 which makes 
it applicable outside the territorial jurisdiction of the United States 
and which attributes to Congress an intention to change the political 
status of alien women résident in the country of their nativity and who 
hâve never corne within our territory. 

The language of Secretary Olney in 1896 (quoted in Van Dyne on 
Naturahzation, 237, 338) seems to express the better view : 

"The naturalization laws of the United States being obviously framed to 
permit the bestowal of the franchise of citizenship upon certain persons of 
alien birth who are within its Jurisdiction, and the application of thèse stat- 
utes being intrusted to the judicial branch, it is clear that they cannot operate 
to naturalize by Indirection or by executive interprétation a person who is an 
alien by birth and origin, who bas never been within the jurisdiction of the 
United States, and who at the time may be dwelling within a forelgn Juris- 
diction." 

The contrary interprétation is inconsistent with "the principle that 
citizenship cannot be conferred by the United States on the citizens of 
another country when under such foreign jurisdiction," etc. See Zar- 
tarian v. Billings, 204 U. S. 174, 175, 27 Sup. Ct. 1,82, 51 L. Ed. 428. 

If, however, it was the intention of Congress in enacting section 1994 
to confer citizenship upon any person who has never been within the 
territorial jurisdiction of the United States, it seems entirely unreason- 
able to hold that it was the intention of Congress to confer American 
citizenship upon an alien who is excluded by the immigration acts 
from admission to the country. 

The petitioner has urged that his pétition be granted in order that 
he may thereby gain the right to bring his wife into the country. I 
am of the opinion that a decree of naturalization cannot hâve this ef- 
fect. If convinced that it did, I should be constrained to deny this 
pétition at once. 

So far as I am informed, it has not yet been determined whether the 
disease with which the wife is afflicted is curable or incurable. If in- 
curable, the wife will be subject to déportation. Whether, in. this 
event, the petitioner will still persist in his application for citizenship, 
is uncertain. Under the peculiar circumstances of the case, and to 
avoid the décision of what may turn out to be moot questions, the case 
may stand continued until the détermination of the character of the 
petitioner's wife's disease, or until the petitioner shall elect whether to 
proceed further in his application for citizenship. 
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In re WOLFF. 

(Distrtct Court, E. D. New York. December 8, 1908.) 

Bankbtjptoy (§ 143*) — Pbopebty Passing to Teustee— Life Ins<jeance Pol- 

ICY. 

A bankrupt held a llfe inaurauce pollcy payable to his wife if liviiig at 
the time of his death, and, if not, to his légal représentatives, but siibject 
to his right to change the beneflciary at any tiuie, and also, if liviug at 
the time of the paymeut of the last premlum to himself recelve a cash 
payment or other settlements specifled. The pollcy had a cash sumnider 
value, and had been pledged by both husband and wife for a loan, and 
the later prenilums had been pald by the wife. Held, that uuder Bankr. 
Act July 1, 1898, e. 541, § 70a, 30 Stat. 565 (U. S. Comp. St. 19l)l, p. 3451), 
the bankrupt or his wife was eutitled to retaln the pollcy on paymeut to 
his trustée of Its surrender value at the time the bankrupt ceused paying 
the premlums, less the aniouut of the loan for which it was pledged. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 201 ; Dec. Dig. 
§ 143.*] 

In Bankruptcy. 

Louis W. Severy, for trustée. 
Francis Ray Wadhams, for respondent Wolff. 
Alexander & Green (William C. Diamond, of counsel), for Equitable 
Life Assurance Society. 

CHATFIELD, District Judge. The bankrupt, William Wolff, took 
ont a policy in the Equitable Life Assurance Society of the United 
States, on the 23d day of June, 1899, for $5,000. The policy was made 
payable to the wife of the bankrupt, "if living, if not, then to the as- 
sured's executors, administrators or assigns, subject to the right of 
the assured to change the beneficiary." The policy further provided 
that ail premiums should be forfeited, and the policy should lapse, upon 
the nonpayment of any premium when due, except that upon sur- 
render within six months after said lapse, providing premiums hâve 
been duly paid for at least three fuU years of assurance, the society 
will give the assured the choice of a paid-up policy according to cer- 
tain values, or the payment of a certain sum in cash according to an 
annexed table. The provision for the changing of beneficiaries is as 
follows : 

"Tliis policy Is issued with the express understauding that the assured niay, 
provided this policy bas not been asslgned, change the beneflciary, or bene- 
ficiaries, at any time during the continuance of this pollcy, by flling wlth the 
Society a written request, duly acknowledged, accompanled by said policy." 

It will be seen by this that the consent of the wife was not neces- 
sary tô a change of beneficiary. Further, an option was given to 
the assured, if living at the time of the payment of the last premium, 
to receive a cash dividend, and to draw the entire cash value of the 
policy according to a certain table, together with this dividend, or 
to choose any one of several other plans which hâve nothing to do 
with this particular case. The premiums upon the policy hâve been 
paid up to the présent time, and it is shown by afïïdavit that the bank- 
rupt's wife has paid the varions quarterly premiums from and in- 
cluding June 23, 1906, to the présent. It thus appears that six of thèse 

♦For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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quarterly premiums, aggregating $281.40, had been paid by Mrs. 
Wolff prior to the adjudication in bankruptcy. It also appears from 
the affidavit that Mr. and Mrs. Wolff pledged the policy by an as- 
signaient dated August 6, 1907, to the Equitable Life Assurance So- 
ciety, for a loan of $300, and it further appears from the affidavits 
upon this motion that the surrender value of the policy at the time 
of adjudication was $680. The trustée in bankruptcy demands that 
the estate in bankruptcy be secured for the amount of this surrender 
value, less such portion of the loan made by the Equitable Life As- 
surance Society, with interest, as is chargeable against the estate of 
the bankrupt. It is conceded by the trustée that Mrs. Wolfï bas the 
right to keep the policy in question alive, or that the bankrupt in the 
future may continue, from after-acquired property, to pay the pre- 
miums, and that the surrender value of the policy is the only portion 
of the policy to which the. estate has any claim. 

Under the domestic relations lavv of the state of New York (Laws 
1896, p. 220, c. 272, § 22), it is provided that a married woman, or 
any third person, may cause the life of the husband to be insured, and 
that such insurance shall be secured to her as her separate property, 
provided she survives the term of insurance, free from any claims 
of creditors of her husband, except that, where the prcmium lias been 
actually paid out of the husband's property, such portion of the insur- 
ance money as was purchased by the excess of the premium over $500 
is primarily liable for the husband's debts. The United States bank- 
ruptcy statute (Act July 1, 1898, c. 541, 30 Stat. 548 [U. S. Comp. 
St. 1901, p. 3424]), in section 6, provides that property of a bankrupt 
shall be exempt which is exempted by the statutes of the state in which 
the bankrupt resided. Holden v. Stratton, 198 U. S. 205, 25 Sup. Ct. 
656, 49 L. Ed. 1018. And the courts of New York bave interpreted 
the section of the domestic relations law above quoted to include a 
policy taken out by the husband but payable to the wife, even if she 
had no knowledge of the existence of the policy, and if the husband 
had paid ail premiums thereon. But this is only in a case where the 
policy is payable absolutely to the wife. Brick v. Campbell, 122 N. 
Y. 337, 25 N. E. 493, 10 L. R. A. 259 ; Whitehead v. N. Y. Life In- 
surance Ce, 102 N. Y. 143, 6 N. E- 267, 55 Am. Rep. 787. In the 
présent case the policy is payable to the wife, if living at the time of 
the death of the bankrupt. This in terms makes her estate contingent 
upon survivorship, and the insured, as has been stated above, was 
given the privilège of changing the beneficiary, or, if he survived the 
fuU period, of diverting the payment from the wife by acceptance of 
certain of the conditions. The policy was therefore in the nature of 
what is sometimes called a semitontine policy, payable to the bank- 
rupt at a certain date, or, if he should die before that time, to the 
wife if living. The latter form was passed upon in the case of In re 
Diack (D. C.) 100 Fed. 770, and the wife was there held to be en- 
titled only to the proportionate part of the policy represented by the 
premiums which she had actually paid. The same idea has been ex- 
pressed in a number of cases (In re Boardman [D. C] 103 Eed. 783 ; 
In re Phelps, 15 Am. Bankr. Rep. 170; In re Coleman, 136 Fed. 818, 
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69 C. C. A. 496), and has been followed in the courts of the state of 
New York în Waldron v. Becker, 33 Mise. Rep. 182, 68 N. Y. Supp. 
402. In those cases it has been stated that the only policies which 
are entirely exempt under the state statutes, such as the New York do- 
mestic relations law above mentioned, are those in which the wife 
is the sole beneficiary. The resuit of this would seem to be that the 
trustée in bankruptcy was entitled to claim as of the date of adjudica- 
tion the surrender value of whatever portion of the policy in question 
had been obtained or had accrued from the premiums paid by the 
bankrupt himself. A loan having been made by the Equitable Life 
Assurance Society, and the policy assigned as security, it makes no 
différence whether this loan was procured for the benefit of Mr. or 
Mrs. Wolff, inasmuch as they both joined therein. ïnasmuch as the 
surrender value was at ail tinies security for the loan, the surrender 
value was thereby reduced to the extent of the principal of the loan 
with interest, and this should be deducted at the outset. 

The premiums from the date of the loan to the time of adjudication 
were ail paid by Mrs. Wolff, and she has therefore in equity become 
entitled to whatever proportion of the surrender value has been ac- 
quired through the payment of thèse premiums. It therefore becomes 
necessary to detennine the surrender value of the policy at the time 
she began the payment of premiums, viz., June, 1906, and for the 
différence betWeen that surrender value, viz., $520, and the amount 
of the loan, the trustée in bankruptcy will be held to hâve a lien upon 
the policy, which can either be paid in cash by Mrs. Wolff, or can be 
carried as an interest in the policy, if it be kept in force, and this lien 
be not removed, until such time as the policy may mature or a lapse 
render the surrender value available for the discharge of the liens. 
The bankrupt and the beneficiary will be required to make the neces- 
sary assignments to carry out this décision. 

It is apparent that in most instances of bankruptcy the premiums 
upon any life insurance carried by the bankrupt will prove to hâve 
been paid more than four months prior to the bankruptcy, and usually 
at a time when no question of insolvency, or intent to defraud cred- 
itors, can be predicated upon the bankrupt's financial or mental state. 
Further, a life insurance poHcy, or the premiums thereon, can be 
made the subject of a valid gift by a solvent individual, and subsé- 
quent bankruptcy would not affect the validity of the gift. Under such 
circumstances the creditors of such a bankrupt would seem to be en- 
titled only to the premiums paid within four months and while in- 
solvent, or paid with actual intent to defraud. The doctrine of the 
New York cases of Brick v. Campbell, supra, and Whitehead v. New 
York Life Insurance Co., supra, shows the trend of public policy in 
favor of prptecting insurance for the benefit of widows and persons 
dépendent upon the bankrupt, when no intent to defraud creditors 
existed. Since the décision of those cases, and following the gênerai 
progress of statutes looking toward facility in the transaction of busi- 
ness, and toward the possibility of making loans upon policies which 
hâve acquired a présent or so-called surrender or loaning value, the 
form of insurance policies has more and more approached that of a 
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contract with the person whose life was insured to pay him, upon the 
happening of certain events, an increasing sum of money, but with a 
tontine or survivorship feature for the benefit of the wife or other 
person in the sole event that his death should occur prior to a certain 
tinie. 

It may be noted that such provisions seem to be inserted in insurance 
pohcies for the sake of making them attractive to the person insured, 
and to give a large return for the premiums paid. This is the resuit 
■of compétition and also better methods of administration in the in- 
surance cornpanies. But the resuit, nevertheless, is that the estate of 
the person insured is increased thereby, the insured makes the choice 
of the form of policy and the contract, which is more for the benefit 
of himself than of the wife or other beneficiary under the later forms 
of policy, and at the présent time such policies as those under con- 
sidération are not exempt from the claims of the creditors, even though 
the insured has supposed, and may hâve actually desired, his wife or 
his beneficiary to be protected to the extent of this insurance. The 
case of Holden v. Stratton, supra, in which the Suprême Court of the 
United States upholds the law of the state of Washington making a 
policy of this sort exempt, illustrâtes what can be donc if the desires 
of any state are manifested by législation exempting such policies. 
In New York at the présent time (and the conditions of exemption in 
New York are those which in the présent case must be considered 
under section 6 of the bankruptcy law), the surrender value of the 
policy would seem to be the property of the bankrupt estate, rather 
than that of the bankrupt's possible beneficiary under the policy, and 
such a situation exists as would seem to hâve been contemplated in 
section 70 of the bankruptcy law, in the proviso to subdivision 5, that 
"when any bankrupt shall hâve any insurance policy which has a cash 
surrender value payable to himself, his estate, or personal représenta- 
tives, he may * * * pay or secure to the trustée the sum so 
ascertained and stated," etc. Under the doctrine of Brick v. Camp- 
bell, supra, this right to elect might be transferred to the beneficiary, 
and she might also be limited to the same period within which to ex- 
ercise the privilège given to the bankrupt by the section quoted. 

This does not change, however, the présent situation, and the trus- 
tée in bankruptcy has title under section 70, subd. 5, of the bankruptcy 
law to so much of the surrender value as has been indicated above, 
viz., $530, less the loan, with interest to the date of adjudication. 



McFARLAKE v. WADHAMS. 

(Circuit Court, E. D. Wisconsin. Oetober 1, 1908.) 

1. GuAEANTY (§ 6*)— Exceptions. 

During correspondence relating to the purchase of mlnlng macblnery 
by a corporation, plalntlff inquired how the corporation would like to 
make payments, and stated he would prefer to hâve défendant or anoth- 
er become personally responsible. Défendant replied that the corporation 
had paid for another mill within two or three weeUs af ter it was in opera- 

•For other cases see same topic & % numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tion, and stated tliat he vvould persmially gnarantee payment by the cor- 
poration. In answer to this, plniiitiff replied tliat the time was too long, 
and requested payuient of $1,000 on reeeipt by défendant of iuvoioe and 
hill of lading. Hclû, that sneh letter was iiot a complète and précise adop- 
tion of the proposition contalned in the guaranty, and was tiiorefore not 
au acceptance thereof. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. § 8 ; Dec. Dig. 
§ 6.*] 

2. Guaranty (§ 6*)— Acceptance— Necessity. 

Where a guaranty was made at the request of the guarantee. its de- 
llvery to and for the latter's use comi)leted the communication, and eon- 
stltuted a contract without further acceptance. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. § 8 ; Dec. Dig. 
§ 6.*] 

3. Guaranty (§ 12*)— Demvbry— Deposit in Post Office. 

WBere plaintifC requested défendant to guarantee the obligation of a 
corporation, the delivery of a letter of guaranty was complète when it was 
deposited in the post office by défendant for transmission to plaiiitifC 
through the mails. 

[Ed. Note.- — For other cases, see Guaranty, Dec. Dig. § 12.*] 

4. Guaranty (§ 2*)— Wiiat Law Governs. 

Where défendant executed in Milwaukee a guaranty of the debt of a 
corporation to plaintifC in Colorado, and deposited the guaranty in the 
mails for transmission to plaintlff, it was a Wlsconsin contract and gov- 
erned by the laws of that state. 

[Ed. Note. — For other cases, see Guaranty, Dec. Dig. § 2.*] 

5. Fbauds, Statute op (§ 108*)— Guaranty- Considération. 

Under the Wisconsin statute of frauds, a writteu guaranty in which no 
considération was expressed was void. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. § 21G; 
Dec. Dig. § 108.* 

Suiiiciency of expression of considération in mémorandum within stat- 
ute, see note to Choate v. Hoogstraat, 46 C. C. A. 183.] 

6. r'LEADING (§ 36*)— CONCLUSIVENESS OP ALLEGATION ON PlEADEB. 

Where ijlalntiff proceeded against défendant as guarantor on the theory 
that a corporation was the principal çoutractor, he could not on deniurror 
claim that défendant was in fact priniarily liable. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § SI ; Dec. Dig. J 
36.*] 

At Law. 

This is a gênerai demurrer to the eomplaint in an action at law. The com- 
plaint, after suitable ii\erments showlng diverse citizenship, Is as follows: 

"Second. Tliat at the times hereinafter mentioued the said plaintilï" was en- 
gagea in business at said Central City, in the state of Colorado, In the manu- 
facture of mining and milling raachlnery, doing business as a sole trader un- 
der the name and style of McFarlane & Co. 

"Third. That this plalntiff is informed and verily believes, jjrior to tlio Ist 
day of May, 1906, and at ail of the other times hereinafter mentioued, a cor- 
poration liuown as the Mllwaulvee Leasing Company, of which the said del'end- 
ant, B. A. Wadhams, was the principal stocliholder, was eugaged in the min- 
ing business at Milford, in the state of Utah, and at and prior to the said Ist 
day of May, 1906, and at ail the times hereinafter mentioued, one S. A. Tarbet 
was gênerai superintendent of said Mllwauliee Leasing Company, and the 
said défendant, Wadhams, was oue of the principal offlcers of said Jlilwaukee 
Leasing Company. That said Milwaukee Leasing Company, tlirough its su- 
perintendent, Tarbet, prior to the V>t\\ day of May, 1900, req\iested this plain- 
tifC to quote a price for the furnisliing of the Ironwork for a certain stamp- 

*For other cases see same topic & § number in Dec. &, Am. Digs. 1907 to date, & Rep'r Indexe». 
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mill ))i'oposed to be ereeted by the said Milwaukee Leasing Cojiii)any at Mil- 
ford, In the state of IJtah. And this plaintifC allèges tliat on tUe ôtli day of 
May. 1906, by a. letter bearing date that day, this plaiutilï niade to tlie said 
Tarbet, as superinteudent of the said Milwaukee Leasing Company, a projjo- 
sition to supply the ironwork for a 20-stam)), long-drop Gilpiu Cor.nty type 
mil], at a cost of $2,030 f. o. b. cars at the city of Denver, in the state of 
Colorado." 

ïhe coniplaint then sets ont the foUowiug correspondence out of which the 
contract arises: 

"Received at Central City, Colo. 
"No. 6 Hf. Me, 9 Paid. 

"Milwaukee, Wis., 14th 06. 
"McFarlane & Co., Central City, Colo.: 

"Commence work on Stamp Mill as per spécifications. 

"B. A. Wadhams, 

"4.35 p. m." 
"Milwaukee Leasing Company. 

"McFarlane & Co., Central City, Colo. "Milwaukee, Wls., 5/14/06. 

"Gentlemen: I wired to-day to commence work on the stamp mills. This 
refers to the twenty stanips according to the spécifications sent Mr. Tarbet 
Yours truly, E. A. Wadhams." 

"Mr. S. A. Tarbet, Milford, Utah. "May 17, 1906. 

"Dear Sir: We received on the 14th a telegram from Mr. E. A. Wadhams to 
commence work on mill, wliicli we immediately did. Today we got Mr. Wad- 
hams' letter conflrming the telegram and we are now hard at work filllng the 
order and hope to ship within the specified time. In a few days we will hâve 
foundation plans ready for mailing to you. ■" 

"In regard to payments, there bas been nothing said thus far about that 
part of it, and I ask you to kindly write me and state how you would llke to 
meet them. We wonl.l prêter to hâve sonie one man of your company, your- 
self or Mr. Wadhams, to become personally resifonsible. We ask this because 
we do not know anything about your organization or Co. but we await your 
letter of advice in regard to this before saying anything to ;Mr. Wadhams. 
Very truly yours, McFarlane & Co." 

"Wadhams OU Company. 

"McFarlane & Ce, Central City, Colo. "Milwaukee, W^is., 5/26/OC. 

"Gentlemen: I am in receipt of your letter of May 17th to air. Tarbet, at 
Milford. I note your remarks in regard to payment. ïlie ]ui!l we purchased 
of the Power Mining Jlach'y Co., we paid for some few weoks after the mill 
was in opération, i. e., two or three. We imagine that payments in that time 
for your mill would be satisfactory I will say that I will personally guar- 
antee the payment of this bill by the Milwaukee Leasing Company. 

"Trusting this will be satisfactory and that you will make as early shi]mient 
as possible, I remain, Yours truly, E. A. Wadhams." 

"Mr. E. A. W^adhams, Milwaukee, Wisconsin. "iliiy 28, 1906. 

"Dear Sir: We bave yours of tlie 2Gth iiist. in regard to the payitients of 
your 20 stamp mill for Milford, we will say iu reply that we note that you 
will personally guarantee the payments, on contract, and we thank you for 
that favor, but we think the time you require is too long as it may take from 
two to three months to erect the mill ready to run after it is on the ground. 
We do not object seriously to your proposition but we think we are entitled 
to one thousand dollars on account on receipt by you of invoice and bill of 
lading showing whole shipment. Trusting you may see your way dear to pay 
us that $1000 at that time, we are, Very truly yours, McFarlane & Co." 

"Eighth. This plaintiiï furtber allèges that thereafter, and pursuant to the 
orders so given by the said défendant, Wadhams, and the guaranty so niade by 
hiui, this plaintifC did manufacture the ironwork for the stampmill hereinbe- 
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fore mentioned, and duly dellvered the same to the Mllwaukée Leasing Com- 
pany as provlded In and by Its proposition for the manufacture tliereof. And 
tliis plaintiffi further allèges that thereafter, and on or about the Ist day of 
July, 1906, thls plaintlfC sent to the said défendant, Wadhams, an Invoice or 
bill for sald sum of $2,9.'30, the contract price of said stampmill maehinery. 
That thereafter the sald défendant, Wadhams, under date of July 14, 1906, 
wrote to thls plaintifC acknowledging receipt of plaintife's letter of July Ist, 
in which was Inclosed said bill or invoice, and, among other things, states: 'I 
received a letter from Mr. Tarbet saying the mill bas arrived and apparently 
ail right. As soon as he checks up will either send you some money on account 
or send you paper you can use, possibly both ;' and thereafter, and upon the 
12th day of September 1906, the said défendant, Wadhams, wrote to thls 
plaintifC inclosing a check or draft for $475, beiug $430 on account of the pur- 
chase prlce of said stanipmill maehinery, and $45 interest, and two notes sign- 
ed by said Milwaukee Leasing Company, and each of which was Indorsed by 
the said défendant, Wadhams, one of said notes being for $1,000 for three 
months, and one for $1,500 for four months. 

"Ninth. And thls plaintifC further allèges that thereafter and from time to 
tlme, at the request and for the accommodation of said défendant, Wadhams, 
said notes were from time to time renewed, the last renewal of the $1,500 note 
being under date of January 15, 1907, and the last renewal of the $1,000 note 
being under date of March 15, 1907 ; that nelther of said notes has been pald ; 
that both of sald notes are in the possession of said plaintifC, and thls plain- 
tifC avers that he Is ready to bring the same to court for dellvery to the sald 
défendant, Wadhams. 

"Tenth. Thls plalntiff further allèges that no part of said purehase priée of 
sald maehinery of $2,930 has ever been pald, except the sum of $430 hereln- 
before speclfled, and interest upon $1,500 down to the 15th day of January, 
1907, and upon $1,000 down to the 15th day of March, 1907 ; and that there is 
now due and owlng to thls plaintifC for and on account of the purehase prlce 
of sald stampmill maehinery, the sum of $2,500, with interest on $1,500 from 
the 15th day of January, 1907, and on |1,000 from the 15th day of March, 
1907; that payment thereof has been demanded from the said Milwaukee Leas- 
ing Company and from sald B. A. Wadhams personally, and has been refused." 

Frayer for judgment against Wadhams for appropriate amount 

Bloodgood, Kemper & Bloodgood, for plaintiff. 
Marshutz & Burnham, for défendant. 

QUARLES, District Judge (after stating the facts as above). It 
appears that the plaintifï having sent to the Milwaukee Leasing Com- 
pany proposais and spécifications to construct a mill for a definite 
price for delivery by a certain time f. o. b. Denver, and Wadhams 
having, presumably on behalf of the corporation, accepted the proposai 
by his telegram and letter, a complète contract had been concluded 
thereby. In the absence of any stipulation as to time of payment, 
the contract price would be payable on delivery of the mill. There- 
upon plaintiff, under date of May 17, 1906, notified Tarbet, the super- 
intendent of the corporation, that he had commenced work on the 
order and hoped to complète same within the contract period. In the 
same letter plaintifï inquires how the corporation would like to make 
payments, as nothing has been agreed ; states that he would prefer to 
hâve Tarbet or Wadhams become personally responsible. This was 
practically a request for a modification of the original contract by in- 
serting spécifie terms of payment. Mr. Wadhams intimâtes in reply 
that, when the company bougut a mill of another contracter, payment 
tvi^o or three weeks after the mill was in opération was deemed satis- 
factory, and that the same rule ought to be satisfactory. In the next 
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sentence he says : "I will say that I will personally guarantee the pay- 
ment of this bill by the Milwaukee Leasing Company." Thus it will 
appear that the guaranty is based upon and coupled with certain terms 
of payaient suggested by him. Instead of accepting this proposition 
in its entirety, the plaintifï in his reply annexed another and différent 
condition, namely, that he ought to hâve $1,000 in cash when the in- 
voice of the completed machinery was transmitted. 

The law seems to be well settled that an acceptance to be available 
must be a complète and précise adoption of the proposition, without 
• change or variation. The leading fédéral case is Eliason v. Henshaw, 
4 Wheat. 226, 4 L. Ed. 556 ; which has been followed in Carr v. Du- 
val, 14 Pet. 77, 10 L. Ed. 361 ; Ins. Co. v. Young, 23 Wall. 106, 23 
L. Ed. 152; Tilley v. County, 103 U S- 155, ICI, 26 L. Ed. 374. 
See,also: N. W. Ins. Co. v. Mead, 21 Wis. 474, 94 Am. Dec. 557; 
Baker v. Holt, 56 Wis. 100, 14 N. W. 8 ; Clark v. Bnrr, 85 Wis. 649, 
55 N. W. 401 ; Mygatt v. Tarbell, 85 Wis. 457, 55 N. W. 1031 ; Salo- 
mon V. Webster, 4 Colo. 353 ; Gowing v. Knowles, 118 Mass. 232 ; 
Harlow v. Curtis, 121 Mass. 320; Baker v. County, 37 lowa, 186. 
Therefore, if the guaranty required acceptance to make it a binding 
contract, the letter of the plaintiff falls far short of the légal require- 
ments. 

It appears from the correspondence incorporated in the complaint 
that plaintiff had suggested that he wished a personal guaranty of the 
contract price from défendant, or from Tarbet, the superintendent of 
the contracting corporation. Therefore the proposition emanated from 
the plaintiff, and compliance by either of the persons named would 
amount to an acceptance and a meeting of the minds of the parties, 
which is essential to the consummation of the contract. No further 
action on the part of the plaintiff would be required. In Davis v. 
Wells, 104 U. S. 159, 166, 26 L. Ed. G86, it is lield: 

"If the guaranty is made at the roquest of the guarantee, it then becomes the 
answer of the guarantor to a proposai made to him, and its delivery to or for 
the use of the guarantee complètes the 'éommunication between them and con- 
stitutes a contract." 

The same doctrine is adhered to in Davis Co. v. Richards, 115 U. S. 
537, 6 Sup. et. 173, 29 L. Ed. 480. See, also : Bank v. Goldstein, 86 
Mo. App. 519; Nelson Company v. Shreve, 94 Mo. App. 523, 68 S. 
W. 376. 

The dehvery of the guaranty was complète when the same was de- 
posited in the post office in Milwaukee by défendant. Tayloe v. Ins. 
Co., 9 How. 390, 13 L. Ed. 187 ; Patrick v. Bowman, 149 U. S. 411, 
13 Sup. et. 866, 37 L. Ed. 790. This guaranty, therefore, having been 
executed in Milwaukee, became a Wisconsin contract. It is elementary 
that every written contract must be interpreted and construed by the 
lex loci contractus. By the terms of the Wisconsin statute of frauds, 
the guaranty was absolutely void because no considération was ex- 
pressed therein. We are therefore relieved from the délicate duty 
of determining tl'e sufficiency of this guaranty under the peculiar 
phraseology of the Colorado statute, which has not been definitely con- 
strued by the court of last resort in that state. 
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The contention urged upon us by plaintiff's counsel, that défendant 
was in fact the primary contracter, is not open to the plaintiff in this 
case. He lias by his complaint chosen the corporation as the principal 
contracter, and has proceeded against Wadhams as guarantor. Such 
a change of front cannot be tolerated. Under the présent record plain- 
tiff must establish the liability of défendant as a guarantor, or he 
must fail in his action. 

Several other points were argued by counsel in their elaborate and 
able briefs, which it is unnecessary to consider in view of the conclu- 
sions which we hâve reached. 

It results that the demurrer to the complaint must be sustained, and 
judgment be rendered dismissing the complaint, with costs, unless by 
the November rule day the plaintiff amend his complaint, if so advised. 



WESTINGHOUSE MACH. 00. v. ELECTRIC STORAGE BATTERY CO. 
(Circuit Court, D. New Jersey. Deceinber 15, 1908.) 

Dépositions (§ 11*) — Bill to Pebpbtuatb Testimony— Fedkral Courts. 

Under Eev. St. § 860 (U. S. Comp. St. 1901, p. 063), wliicli provides 
tliat "in auy case wliere it is necessary in order to prevent a failure or 
delay of justice, any of the courts of the United States may grant a 
dedimus potestatem to talie dépositions accordiug to common usage," 
on a bill to periietuate testimony the court must détermine whether 
or not sucli necessity exists, and a bill which allejres only that défendant 
threatens to brinar a suit against eomplainant for infringement of a 
patent, but has delayed doing so ; that eomplainant claims the patent 
to be invalid, but can only establish such défense by the testimony of 
certain witnesses who réside in auother state — does not state a case of 
necessity within the statute, the âge or condition of liealth of the witness- 
es not iseiug shown. 

[Ed. Note. — For other cases, see Dépositions, Oeut. Dig. § 26 ; Dec. 
Dig. §11.*] 

In Equity. On demurrer to hiU- 

Augtistus B. Stoughton, for demurrant. 

John S. Green and Melville Church, for eomplainant. 

CROSS, District Judge. This matter cornes before the court upon 
demurrer to the bill of complaint, which may be briefly summarized 
as follows: That on December 31, 1907, letters patent No. 875,213, 
for improvements in secondary or storage batteries, were granted to 
the défendant upon the alleged joint invention of Hugh Rodman and 
George M. Howard ; that ail interest and rights under said patent 
are now vested in the défendant ; that the eomplainant is manufac- 
turing batteries which the défendant claims infringe its patent; that 
the défendant has notified the eomplainant and its customers of the 
complainant's infringement (a copy of the notice being set forth in the 
bill), and has threatened to bring suit against the eomplainant and its 
customers under said letters patent; that said letters patent are in- 
valid and void, because the said alleged invention was not a joint in- 

•For other cases see saine topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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vention as claimed in said letters patent, but was that of Hugh Rod- 
man alone, and also because the said alleged invention was in public 
use and on sale by the défendant for more than two years prior to 
the fîling of the application for said letters patent ; that the complain- 
ant, in case suit were brought against it, would rely for its défense 
upon the invalidity of said patent, for the reasons above given ; that 
the first of said défenses can only be proved by the testimony of Rod- 
man, Howard, and one Edward W. Smith; that the second défense 
can be proved only by the testimony of said Smith and one Hugh 
Leslie ; that ail of said witnesses réside in the state of Pennsylvania, 
and their testimony is material and necessary to the défense of any 
suit that may be brought against the complainant or its customers 
under said patent ; that the complainant is advised and believes, and 
therefore avers, that the défendant has neglected and still neglects to 
bring suit against the complainant under said patent, and that the 
complainant is unable to bring its rights to a judicial détermination; 
that the défendant, notwithstanding the said notification and threats, 
is, as the complainant believes, purposely refraining from bringing 
suit under said patent against the complainant or any of its customers, 
in the hope that the said witnesses may die, remove beyond the juris- 
diction of the court, or otherwise become unavailable to the complain- 
ant ; that the complainant has reason to believe, and does believe, that 
it may thus be deprived of their testimony; that the complainant is 
advised and believes that its said défenses to said patent are difficult to 
establish, except by proof of the highest grade and most convincing 
character, and that any loss or diminution in the number of witnesses 
in support of said défenses may seriously jeopardize its rights and 
render unavailable its défenses, unless the testimony of said witnesses 
shall be perpetuated. 

The défendant has demurred to the bill of complaint, and assigned 
several causes of demurrer, only the fîfth of which, however, will be 
set forth. It is as follows : 

"The averments of the bill do not présent a case where It Is necessary, 
in order to prevent a failure or delay of justice, that the dépositions be taken 
perpetuam rei memoriam." 

Section 866 of the Revised Statutes (U. S- Comp. St. 1901, p. 663) 
is as follows : 

"In any case where it is necessary, in order to prevent a failure or delay of 
justice, any of the courts of the United States may grant a dedimus potesta- 
tem to take dépositions according to common usage : and any Circuit Court, 
upon application to it as a court of equity, may according to the usages of 
chancery, direct dépositions to be talten in perpetuam rei memoriam, if they 
relate to any matters that may be cognizable in any court of the United States. 
And the provisions of sections eight hundred and sixty-three, eight hundred 
and sixty-four, and eight hundred and sixty-flve, shall not apply to any 
déposition to be talsen under the authority of this section." 

The grant of a dedimus potestatem by the United States courts is 
controlled by that section, and is limited to cases "where it is neces- 
sary, in order to prevent a failure or delay of justice." Under this 
clause of the statute the court must détermine, from the facts present- 
ed in any case, whether such necessity as is mentioned exists, and to 
165 F.— 63 
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this extent the statute limits the former cbancery practice, which is 
set forth in Daniell's Ch. Plead. & Pr. (4th Ed.) p. 1572, as follows: 

"A bill to perpetuate testimony must show that the tacts to which the 
testimony of; the witiiesses proposed to be examined is eonceived to relate 
cannot be immediately investigated in a court of law or equlty, or that, before 
the tacts can be adjudicated upon, the évidence of a materlal witness is likely 
to be lost by his death or departure from the realm." 

The foregoing rule, in so far as we are now concerned with it, is 
laid down in Hall v. Stout, 4 Del. Ch. 270, in the foUowing language : 

"Bills to perpetuate testimony proceed, not on the ground of imminent 
risk of loss before a pendinç suit can reach trial, but on the ground that, the 
party not belng in a situation to bring his title to a trial, his évidence may be 
lost through lapse of time, the risk aiîecting ail the évidence, irrespective of 
any partieular condition of a witness. The right to this relief, therefore, 
does not dépend upon the condition of a witness, but upon the situation of 
the party, an(i his power to bring his rights to an immédiate investigation. 

"It is true,'as stated by Slir John Leach in Angell v. Àngell [1 Sim. & St. 
83], that this jurisdi.ction Is open to objections, but thèse are practically ob- 
viated by requiring, in the first place, that the party seeking the relief show 
his total inabillty to bring his title to trial, and also by keeping the testimony, 
when taken, sealed and not to be opened except by spécial order upon évi- 
dence showing the death or absence of the witness, or his Inability to attend 
the trial — a tule rigidly enf orced." 

The cornplainant relies largely upon the foregoing case, which is 
supported not only by the authorities therein cited, but by many oth- 
ers, among which are Ellice v. Roupell, 32 Beav. 299; May v. Arm- 
strong, 3 J. J. Marsh. (Ky.) 260, 20 Ap\. Dec. 137; Story's Eq. Plead. 
§ 303; Booker v. Booker, 20 Ga. 777. Thèse cases, in substance, hold 
that where a party is threatened with suit, but its institution is de- 
layed and ihe complaining party cannot himself institute a proceeding 
to try his right or title, the évidence of his witnesses naay be perpet- 
uated, irirespective of their âge, disability, or threatened removal. 
But, as already stated, this rule is modified by section 86,6, under which 
the right to a dedimus is not absolute, once a given state of facts is 
presented, but is limited| to cases where its allowance is necessary to 
prevent a failure or delay of justice. Again, the proceeding invoked 
herein never was, and is not now, looked upon with' especial favor by 
the courts. In referring to it,, Judge Wallace, speaking for the. Circuit 
Court of Appeals for the Second Circuit, in Flower v. MacGinniss, 
112 Fed. 377, 378, 50 C. C. A. 291, 292, says: 

"The right of parties to obtain testimony, where it is necessary in order 
to prevent a failure or delay of justice, is carefully preserved by section 866 
of the Bevlsed Statutes, but this must be pursued by application to the court 
and upon stich application the court will not sanction a merely inquisitorial 
proceeding." 

In Zych v. Anjerican, Car & Foundry Co. (C'. Ç.) 127 Fedi 723, 
Judge Thayer, at page 727 of 137 Fed., says : 

"The right to a dedimus exists, as it seems, under this statute, when there 
ts a well-founded appréhension of a failure or delay oê justice. In many 
cases which might be supposée^ it miglit b;e: found necess^ijy, after a suit Is 
brought, to obti^in the testiijipny of a, witness in advançe bf the trial to pre- 
vent a failure or delay of justice, and no gôod reason occurs to the niind of 
the court why a dedimus should not be granted when to refuse it would lead 
to a déniai of justice or to uhreasonable delay In obtaining it The usual ob- 
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jection that Is made to granting a dedimus for the taklng of testimony iu 
advance of the trial is that parties are often dlsposed to abuse the privilège 
by inquiring needlessly into the private affairs of others, and taklng reams of 
testimony having no relation to the pending suit, for some ulterior purpose. 
This practice, as a matter of course, should be discouraged by every means 
wlthin the control of the court. A court is not bound to award a dedimus 
simply because it is asked for or on aecount of every shallow prêteuse that 
may be advanced. It should take pains to inquire Into the good faitb of the 
application and the grounds upon whicli the application is based, and never 
hesitate to refuse a dedimus unless it is satisfled that the trial vvill be unduly 
delayed or that there may be a f allure of justice if the application Is not 
granted." 

Again, Judge Hunt, in Magone v. Colorado Smelting & Mining Co. 
et al. (C. C.) 135 Fed. 846, referring to the statute in question, say.s: 

"If the complalnant were seeking to procure a dedimus as specifled in 
section. ,866, it would be neeessary that be make a showing of the necessity 
for takiîig sueh dépositions to prevent the fallure or delay of justice." 

The statute in question is, however, not difficult of construction. 
What it says upon the question under considération, it says plainly and 
pointedly. It did not prescribe, as had been the practice, that upon 
allégation in proper form of certain facts a dedimus should issue as 
a matter of course, but, on the contrary, it provided that the court 
should pass upon the facts and allow the dedimus if and when neees- 
sary to prevent a failure or delay of justice. For anything that ap- 
pears in the bill of complaint, I cannot see, even if a dedimus is denied, 
but that justice is as likely to prevail in the threatened suit, if it 
sliall be instituted, as it would in almost any other imaginable case, 
silice in ail cases witnesses are liable to die, become incapacitated, or 
disappear. In the case at bar the witnesses whose testimony it is 
sought to perpetuate ail réside in an adjacent state, and nothing what- 
ever is averred in the bill as to their âge, infirmity, or intention to 
leave the country. It is true the bill allèges that the complainant has 
reason to believe, and does believe, that it may be deprived of the 
testimony of said witnesses by reason of their death, removal, or 
otherwise ; but such allégation is unavailing in the absence of any rea- 
son for such belief, or any facts from which the court can détermine 
whether there is any reasonable foundation for such belief. We hâve 
presehted in this case, then, a threatened suit and certain alleged dé- 
fenses which can ohly be proved by the persons named in the bill of 
complaint, coupled with an allégation of belief that said suit is de- 
layed from improper motives. Do thèse facts show that there will 
necessarily be a failure of justice in case the testimony of the witness- 
es is not taken and preserved? If so, it would seem that a dedimus 
might properly issue, if asked for, in practically every case in which a 
suit were threatened, but not immediately instituted. To open the 
door so widely would not only congest the equity side of the court 
with proceedings of this character, but — and this is more to the point 
— would, in my opinion, plainly violate the direction of the statute. 
I think the statute does not contemplate any such loose procédure; 
if it did, it would hâve been so stated, and nothing committed to the 
discrétion of the court. It is true that in the case of New York & 
Baltimore Coffee Polishing Co. v. New York Coffee Polishing Co. 
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(C. C.) 9 Fed. 578, a dedimus was granted by Judge Benedict in a 
patent case, but it appears that the witness whose testimony was or- 
dered to be preserved was upwards of 90 years of âge. That case is 
therefore materially unlike and clearly distinguishable from the one 
at bar. Neither of the défenses set up against the defendant's patent 
is in any wise extraordinary or unusual, either in its essence or method 
of proof, while that of prier use may truly be said to be one of the 
most common in patent cases. Counsel for the défendant upon the 
argument stated that if the complainant would admit that it was in- 
fringing the defendant's patent, if valid, the défendant would institute 
suit thereon at once. This circumstance, while not regarded as con- 
trolhng, nevertheless tends to show that the défendant is not delay- 
ing its suit for the purpose alleged in the bill. 

For the reasons above given, I am constrained to sustain the fifth 
cause of demurrer. 



CYCLONE MINING CO. v. BAKER LIGHT & POWER CO. et al. 

(Circuit Court, D. Oregon. December 7, 1908.) 

No. 3,201. 

1. COEPOEATIONS (§ 636*) — FOEEIGN COEPOEATIONS— POWEB OT STATE TO EX- 

CLUDE, ReSTBICT, OB ReGULATE. 

A State may exclude foreign corporations from doing business therein, 
or may impose sucli terms as conditions précèdent to tlie right to do busi- 
ness as it may deem for tbe interest of the public. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2505 ; Dec. 
Dig. § 630.* 

Exclusion, régulation, and taxation of foreign corporations, see note 
to McCanna & Fraser Co. v. Citlzens' Trust & Surety Co., 24 C. C. A. 
13.] 

2. COEPOEATIONS (§ 661*) — PoEEiaN COEPOEATIONS— Right to Sue— Failueb 

TO COMPLY WITH STATUTE. 

A corporation of another state operating a mine in Oregon without hav- 
ing complied with Act Or. Feb. 16, 1903 (Laws 1903, p. 44), requiring ail 
foreign corporations before transacting any business in the state to file 
a déclaration of their purpose, pay a flllng fee, and appoint an agent to 
aecept service, and providing that until it has done so no foreign corpora- 
tion shall transact any business within the state nor maintain any action 
in its courts, cannot maintain an action in either a fédéral or state court 
within the state to enforce a contract made In the conduct of its business 
and in violation of the statute. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2544; Dec. 
Dig. § 661.*] 

3. COEPOEATIONS (§ 659*) — Foeeign COEPOEATIONS- Validitt of Conteacts— 

ESTOPPEL to CONTEST. 

A party to a contract made by a foreign corporation doing business in 
a state vi^ithout authority and in violation of its statutes ia not estopped 
to plead the Invalidlty of the contract when sued thereon. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2561 ; Dec. 
Dig. § 659.*] 

At Law. On demurrer to plea. 

The plaintifiC is a private corporation of South Dakota, and is the owner 
and engaged in the development and opération of mines in Baker county, Or. 

•For other cases see same topio & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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On November 23, 1903, it entered into a contract with the défendant, the 
Baker Gas & Klectric Company, a domestlc corporation, whereby the latter 
agreed to construct and equip a pôle and wlre Une from Baker City to the 
Cyclone Jline, then being operated by the plaintiiï, a distance of six miles, 
and to furnish. after January 1, 1904, certain electrieal energy, not exceeding 
150 and not less than 30 kilowatts, for the period of one year. Having alleged 
that this défendant has breached its contract in failing to furnish the quantity 
of electrieal euer.sy speeified, and tliat the other two défendant companies hâve 
bect)uie bound with the gas and electric conii)any for the performance of such 
contract, this action is based upon such bre?ich and the binding obligation of 
ail snch companies, and judgnient for damages is prayed. 

'L'be défendants hâve interposed a plea in abatement of the cause of action. 
Tlie plea sets iip, inter alia, that the contract sucd on was entered into and 
ex'jcuted in Baker connty, state of Oregon ; that plaintifiC was the owner and 
erj,<j-iged in the development and opération of mines in Oregon; that the 
agreeinent was for the sni)i)lying of certain electrieal energy as alleged in 
the complaint; that the performance of such terms and conditions as by the 
contract stipulated upon the part of the plaintiff Company, and within the 
iuteudment of such contract and agreement, would constitute the doing, carry- 
ing on. and conducting of business within the state of Oregon, and in further 
contemplation involved the development and opération of mines and mining 
property, tlie employment and discharge of men, and the purchase of material 
and supplies — a palpable engagement in business enter))risc ; that, during ail 
linjes mentioned in the complaint, the plaintiff has failed to lile or cause to 
be flled a written déclaration of its désire to engage in business in the state 
of Oregon, or to otherwise comply with the provisions of law for obtaining 
a ccrtificate authorizing it to he or to transact business within the state, and 
has never been se authorized ; and prays an abatement of the plaintiff's 
cause. 

To this plea, the plaintiff lias interposed a demurrer. 

Ernest Dale Owen and W. W. Banks, for plaintiff. 
•Charles A. Johns, for défendants. 

WOLVERTON, District Judge (after stating the facts as above). 
The sufficiency of the plea in abatement being challenged, the question 
is présentée whether the contract sued on can be enforced, the plain- 
tiff not having complied with the laws of the state of Oregon regulat- 
ing the doing or transacting of business within the state by foreign 
corporations. Counsel for plaintiff afïïrms that it can. Défendants' 
counsel holds to the opposite view. 

It is urged, mainly, that none but the state can take advantage of 
a noncompliance with its statute regulating the doing of business in 
the state by foreign corporations, and that one dealing or contracting 
with a foreign corporation not authorized to do business in a state oth- 
er than that of its création is estopped to deny that it is without such 
authority. A discussion of the primary question as to the effect a 
noncompliance with a statute regulating the doing of business within 
the state by a foreign corporation has upon its executory contracts or 
agreements, entered into while in the transaction of business contrary 
to such régulations or mandates, will dispose of the case in large 
measure. 

It has long been settled that, by comity of nations and of the states, 
a corporation may be permitted to contract or to carry on any business, 
in a state other than that of its création, that it is authorized by its 
charter to transact at home, unless it be contrary to the laws or regu- 
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lations of such other state. It has been said that a corporation "must 
dwell in the place of its création, and cannot migrate to another sov- 
ereignty." It cannot become a corporation or a citizen of any other 
sovereignty save that of its création. If it does business in another 
State or sovereignty, it does so with the will or consent of the latter, 
either express or implied. By comity of the states as relates to the 
subject is meant that implied assent by which a foreign corporation is 
permitted to carry on its business in states other than that of its créa- 
tion. As there may be comity of contract between différent states and 
sovereignties, there may be comity of suit, which, without else, without 
express statutory régulations touching the subject, entitles a suitor to 
sue in jurisdictions other than his own. So that a foreign corpora- 
tion may not only contract abroad, but may also sue abroad to en force 
its contracts, under the rule of comity, where not superseded by stat- 
ute or other lawful régulation. A corporation may not transact busi- 
ness abroad, however, unless so permitted by comity or by some régu- 
lation of statute of the foreign jurisdiction. A state may withdraw 
its implied assent through comity, and it may inhibit the doing of such 
business within its borders absolutely, or it may impose such terms 
and conditions as it is so disposed, as a prerequisite to the exercise of 
such privilège. And, where the policy of the state is thus made 
manifest in this respect through its législation, the courts will not in- 
terpose to defeat its will, and will not give relief where none is in- 
tended, and especially where it is designed that such relief should be 
withheld. Thèse principles are adequately sustained by fédéral authori- 
ty. Bank of Augusta v. Earle, 13 Pet. 519, 10 L. Ed. 274; Paul v. 
Virginia, 8 Wall. 168, 19 L. Ed. 357; Ducat v. Chicago, 10 Wall. 
410, 19 L. Ed. 972 ; Hooper v. California, 155 U. S. G48, 15 Sup. Ct 
207, 39 L. Ed. 297. I need quote but a paragraph from 8 Wall., at 
page 181: 

"The récognition of its (thè corporatlon's) existence even by other states, 
and the enforcement of its contracts made therein, dépend purely upon the 
comity of those states — a comity which is never extended where the existence 
of the corporation or the exercise of its powers are prejudlcial to their inter- 
ests or répugnant to their policy. Having no ahsolute right of récognition 
in other states, but dependlng for such récognition and the enforcement of 
its contracts upon their assent, it foilows, as a matter of course, that such 
assent may be granted upon such terms and conditions as those states may 
think proper to impose. They may exclude the foreign corporation entirely, 
they may restrict its business to particular localities, or they may exact such 
security for the performance of its contracts with their eitlzens as in their 
judîiment will best promote the public interest. The whole matter rests in 
their discrétion." 

Furthermore, it is declared, in Cooper Manufacturing Co. v. Fer- 
guson, 113 U. S. 727, 733, 5 Sup. Ct. 739, 741, 28 L. Ed. 1137, that: 

"It must be conceded that, If the contract on which the suit was brought 
was made in violation of a law of the state, it cannot be enforced in any 
court sitting in the state charged with the interprétation and enforcement of 
its laws"— citing many authorlties in support of the principle. 

It would be a vain thing to insist that the fédéral courts are not 
bound to the observance of the rule. Are not they iil duty bound to 
enforce state laws, where falling within their cognizance and not 
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contrary to the fédéral Constitution or the laws of Congress, as well 
as tlie national laws? If it were otherwise, the states and the Union 
coiild not well or long coexist. 

Section 6 of an act to provide for the licensing of domestic and for- 
eign corporations, and to prescribe terms and conditions upon which 
foreign corporations may transact business in the state of Oregon, 
and for other specified purposes, approved February 16, 1903 (Laws 
1903, p. 44), provides that: 

"Every foreign corporation * * * before transacting business within 
tliis state, slial! flle the déclaration and pay tlie entrance fées hereiuafter pro- 
vided, aud sliall duly exécute and ackuowledge a povrer of attorney, and cause 
tlie same to be recorded in tlie office of the Secretary of State," appointing an 
attorney in fact with the spécifie authority named in the statnte. 

And it is made the duty of such foreign corporation to maintain 
at ail times within the state some qualified person as its attorney in 
fact; and, in default thereof, it is declared it shall not be entitled to 
transact any business within the state, or maintain any suit, action, or 
proceeding in its courts. Section 7 provides that such corporation 
shall file a vv'ritten déclaration of its désire and purpose to engage in 
business within the state, enumerating the things the déclaration shall 
specify. And it is further enacted that, upon the présentation of such 
déclaration, the person or persons presenting the same shall pay to 
the Secretary of State a filing fee of $50, together with the annual 
license fee, whereupon the Secretary is authorized to issue to the cor- 
poration a certificate, which is constituted the légal évidence of its 
right to begin the transaction of the business specified within the 
state. And section 9 provides that no domestic or foreign corporation 
which shall bave failed to pay the last annual license fee, or any other 
fee or tax which shall hâve become due and payable against it, shall 
be permitted to maintain any suit, action, or proceeding in any court 
of justice within the state while such delinquency shall continue. 

This législation, which is an amendment of section 5109 of Bel- 
linger & Cotton's Compilation, strengthens that enactment and ren- 
ders its interprétation more certain and definite, so that there is no 
more any cavil as to the intendment of the législation relative to the 
time when a foreign corporation shall be authorized and entitled to 
do business in the state of Oregon. Were it otherwise, the construc- 
tion of the old section (5109) has received explicit interprétation at 
the hands of both the state and fédéral courts, and, further, the efïect 
of a noncompliance with the statute has been most specifically and 
unmistakably declared. I quote from Commercial Bank v. Sherman, 
28 Or. 573, 575, 43 Pac. 658, 659, 52 Am. St. Rep. 811, the last ut- 
terance of the Suprême Court of the state upon the subject: 

"It must be conceded that the contracts of any of the foreign corporations 
nanied in the title of the act of 18G4, of which the section referred to is a 
part, carrying on business hère wlthout first having executed and caused to 
be recorded a power of attorney ass required by the statute, are void, and 
no action can be malntained thereon by the corporation" — citing prevlous 
cases detennined by the same tribunal. 

So it has been held by Judge Deady, in this court, that such a cor- 
poration, before complying with said act, had no power to contract or 
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sue in the state, tliat the act was prohibitory, and that anything done 
by the corporation contrary to its mandate was illégal and void. In 
re Comstock, Fed. Cas. No. 3,078. The doctrine thus announced was 
îater reafïîrmed by the distinguished jurist, after a most exhaustive 
re-examination of the entire subject. Semple v. Bank of British Col- 
umbia, Fed. Cas. No. 12,659. 

There remains, therefore, no question in thèse courts as to what 
is regarded as the proper interprétation of this statute. nor of the 
effect of noncompliance with its provisions on the part of a foreign 
corporation presuming to do business within the state And, were it 
not for the strenuous insistence of counsel that this case is to be con- 
trolled by othi»r principles, I should hâve felt satisfied, as well as 
justified, to rest the case hère. Further research, however, has re- 
sulted in a confirmation of the view thus entertained. 

In Wisconsin an act of similar import was adopted August 20, 
1897, to become effective September 1, 1898. The Diamond Glue 
Company, an Illinois corporation, entered into a contract with the 
United States Glue Company, a Wisconsin corporation, whereby the 
latter agreed to erect a glue factory to be supervised and operated by 
the former for the latter for a term of five years from the comple- 
tion of the plant; the Diamond Company to hâve the handling and 
sale of the entire output, guaranteemg payment of such sales, and 
retaining a percentage on both sales and profits. In a complaint filed 
by the Diamond Glue Company against the United States Glue Com- 
pany (C. C.) 103 Fed. 838, other conditions of the contract are enu- 
merated. The United States Company, it is alleged, breached the con- 
tract December 2, 1899. The suit was brought in the fédéral court 
for the Eastern District of Wisconsin to recover damages for the 
breach. The question hère under considération was there presented 
in its fullness, and the court (Seaman, District Judge, sitting) held 
that (quoting from the headnote of the opinion) : 

"A statutory enactment within the power of a state, which protiibits the 
transaction of business therein by foreign corporations except upon compli- 
ance with certain conditions, Invalidâtes any contract entered into in viola- 
tion of the statute. so that the contract caniiot be enforced by any court ad- 
ministering the law in such state ; and, where the prohibition is plain, this 
rule governs equally with or without express terms in the statute declariug 
the invalidity." 

This case went to the Suprême Court on writ of error, and was 
affirmed. 187 U. S. 611, 28 Sup. Ct. 207, 47 L. Ed. 328. In de- 
termining the cause, the court says : 

"It hardly could be contended that the contract was illégal, on the ground 
just stated, when It was made (having been entered into prior to the statute 
invoked taking efCect). * * * But it niust be taken to hâve contemplated 
légal action, and if flling a copy of its charter was a condition précèdent of 
the plaintifC's right to carry out its undertakings, then a promise might be 
implied on its part to take the necessary steps. But if, when the time came, 
the plain tlfC did not take those steps, the défendant had the légal rlght to 
refuse to go on, whether its right be put on the ground of the plaintiff's breach 
of its implied undertaklng or of the lllegality of the proposed continuance of 
the work." 
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The facts of that case are so nearly parallel with those of this as 
to render the adjudication with relation thereto controUing hère, and 
abotit this construction there can scarcely be two opinions. 

This cause is to be distinguished from that of Fritts v. Pahuer, 133 
U. S. 383, 10 Sup. Ct. 93, 33 L. Ed. 317, and other cases cited by 
counsel holding to the doctrine there announced, as there real prop- 
erty had been deeded to the foreign corporation, in disregard of the 
local Constitution and the statute, and it was held that, if a forfeiture 
were to be insisted upon, it was the fonction of the state, and not of 
the individual, to déclare it, and that the question of the corporation's 
capacity to purchase and hold such property could not be raised col- 
laterally by private persons, unless there was something in the stat- 
ute expressly or by necessary implication authorizing them to do so. 
The récent case of Blodgett v. Lanyon Zinc Co., 120 Fed. 893, 58 
C. C. A. 79, is of this nature, but, for a like reason, is without appli- 
cation. The doctrine might now control the case of Seniple v. Bank 
of British Columbia, supra, but not the preceding case of In re Com- 
stock, nor the cases determined in the Oregon Suprême Court, and 
manifestly it was not appropriate as an aid to the maintenance of the 
action in Diamond due Co. v. United States Glue Co., supra. 

Nor are the défendants estopped, by reason of their contractual re- 
lations with the plaintiff, from insisting that the contract is void, and 
the plaintifï without légal right or capacity to sue for the breach 
thereof, because, if so estopped, the plaintifï would be permitted to 
take advantage of its own ofïending acts donc in dérogation and 
even in défiance of the law. It would be a revolting doctrine, fraught 
with inconceivable deleterious results, if a foreign corporation could 
come into a state not its own, and there carry on a business in direct 
défiance of the provisions of law by which it may capacitate itself 
for the transaction of business therein, and then validate its acts 
because, forsooth, parties had dealt with it; for but few others bave 
cause for suit except those having contractual relations in some form 
with such corporations. True, the state might interpose to prevent 
the further doing of business within its borders, but that is beside the 
question that an offending thing shall be clothed with ample authority 
to enforce its contracts anywhere simply because others bave con- 
tracted with it. Suppose the state, by statute, had utterly inhibited 
foreign corporations from doing business therein, as it has a perfect 
right to do, what standing could such corporations acquire by doing 
business therein nevertheless? What comity would remain for doing 
such business, and what comity for suing in the courts of the states 
to enforce their contracts? None whatever. The comity being gone, 
the right in either aspect is entirely abrogated, and none exists. Can 
it be that the right may, nevertheless, exist by estoppel ? Such a prop- 
osition is utterly without persuasive force. In what better situation 
is a foreign corporation that enters another state without the observ- 
ance of conditions précèdent to its doing business therein? None that 
I can see. That the estoppel does not exist is sustained by In re 
Comstock, supra, and the Oregon cases. See, also, 19 Cyc. 1289-1891. 
While there are cases to the contrary, I am constrained to follow 
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thèse. The authorities cited by counsel upon the sttbject are not in 
point, as they relate almost wholly to estoppel against domestic cor- 
porations, and it is unnecessary to notice them further. 

The remaining four objections specified by counsel are but subheads 
of thèse two, and must, tberefore, fall with them. 

It follows that the demurrer to the plea in abatement should be 
overruled, and such will be the order of the court. 



In re LGFTUS. 
(Circuit Geurt, S. D. New York. December 14, 1908.) 

AlilENS (§ 68*) — NATUBALIZATIOW— HONOEABLY DiSOHABGED SOLDIEBS — EVI- 
DENCE. 

Rev. St. § 2166 (U. S. Comp. St. 1901, p, 1331), relating to tlie naturaliza- 
tion of aliens wlio are honorably discharged soldiers ot the United States, 
■wblch requires pfoof of résidence and good moral character "as now pro- 
vided by law," was not afCected by tlie provision of Naturalization Law 
June 29, 1006, c. 3592, § 4, 34 Stat. 596 (U. S. Comp. St. Supp. 1907, p. 420), 
requiring two witnesses to résidence and good cbaracter, and proof to the 
satisfaction of the court, as requlred by Rev. St. § 2165 (U. S. Comp. St. 
1901, p. 1330), Is sufficlent. 

[Ed. Note. — For other cases, ses Aliens, Cent. Dig. § 141; Dec. Dig. § 
68.*] 

Application for Naturalization. 

Patrick J. Loftus, in pro. per. 
Henry L. Stimson, U. S. Atty. 

WARD, Circuit Judge. The pétition for naturalization in this mat* 
ter was filed under Rev. St. U. S. § 2166 (U. S- Comp. St. 1901, p. 
1331), by an honorably discharged soldier, and notice posted of hear- 
ing to be had at a stated day at least 90 days thereafter, in entire ac- 
cordance with Act June 29, 1906, c. 3592, 34 Stat. 596 (U. S. Comp. 
St. Supp. 1907, p. 419); but only one of the witnesses named appear- 
ed at the final hearing. The petitioner produced an honorable dis- 
charge from the service of the United States army. It was shown that 
lie is now a gateman in the employment of the Interborough Rapid 
Transit Company, and that he resided for more than a year prior to 
bis application within the United States and is a man of good moral 
character. The United States attorney objected on the ground that 
he had but one witness as to résidence and good character, and should 
hâve two, in accordance with the act of June 29, 1906, section 4 which 
provides : 

"That an alien may be admltted to become a citizen of the United States in 
the following manner and not otherwise," 

The pétition is under section 2166 of Rev. St. U. S., enacted by Act 
July 17, 1862, c. 200, 12 Stat. 597, as follows : 

"Any alien, of the âge of twenty-one years and upward, who bas enlisted, 
or may enlist, in the armies of the United States, either tbe regular or the 

•For other cases see same topic & § numeEr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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vohinteer forces, and has been, or ma;- be hereafter, honorably discharged, 
shall be admltted to become a citizen of the United States, upou liis pétition, 
wlthout any préviens déclaration of bis Intention to become such: and he 
shall not be required to prove more tban one year's résidence wlthln the Unit- 
ed States previous to his application to become such citizen ; and the court ad- 
mitting such alien shall, in addition to such proof of résidence and good moral 
character, as now provided by law, be satisfled by compétent proof of such 
person's having been honorably discharged from the service of the United 
States." 

In 1862 the law contained no provisions as to the number of wit- 
nesses, but merely required that : 

"It shall be made to appear to the satisfaction of the court admitting such 
alien that he has resided within the United States flve years at least and 
within the state or territory where such court Is at the time held one year 
at least and that during that tlme he has behaved as a man of good moral 
character attached to the princlples of the Constitution of the United States 
and well disposed to the good order and happiness of the same but the oath 
of the applicant shall in no case be allowed to prove his résidence." Rev. St. 
U. S. § 2165 (U. S. Comp. St. 1901, p. 1330). 

Ahhough the gênerai act of 1906 expressly repealed various pro- 
visions of existing law, it made no mention of section 2166, which 
specially regulated the admission of honorably discharged soldiers. 
Congress must hâve intended that the admission of this class of aliens 
should continue to be regulated by section 2166. I do not think the 
two acts irreconcilable, and both should be given effect as far as pos- 
sible. Congress probably regarded honorably discharged soldiers as 
a spécial class, as to whom précautions generally necessary were not 
required. This would be natural as to applicants who had actually 
been in the service of the United States and as to whose good charac- 
ter the officers of the United States had certified. As section 2166 
expressly confines the proof in their case to such as is "now provided 
by law," I think that, consistently with the act of. 1906, they may stil! 
be admitted under section 2166, with the degree of proof required by it. 

The section does not say that the proof of résidence and character 
shall be as provided by law, or as now or hereafter provided by law, 
but as now provided by law. Effect should be given to the word 
"now" if possible, and this can be done by treating the law existing in 
1862 upon thèse points as incorporated into section 2166, notwithstand- 
ing the fact that the gênerai naturalization act of 1803, of which they 
were a part, has been repealed. AU the other provisions of the act of 
1906, not being otherwise expressly regulated in the section, will be 
applicable to honorably discharged soldiers, viz., the form and con- 
tents of the pétition, the oath in open court, the public notice of the 
pétition, and hearing on a stated day, not less than 90 days after fil- 
ing, the exclusion of anarchists and polygamists, etc. 

The pétition is granted. 
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MEMORANDUM DECISIONS. 



COCHRANB V. WARNER et al. (Circuit Court of Appeals, Second Circuit. 
December 15, 1908.) No. 55. In Error to the Circuit Court of tlie United 
States for t!ie Southern District of New Yorl-:. Asliton Harvey (M. Edward 
Kelley and Otto C. Wierunij Jr., of counsel), for iilalntiff in error. Kellogg 
& Rose (Abram J. Rose and Alfred 0. l'ette, of counsel). for défendants in er- 
ror. Eefore LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Afflrnied, upon opinion of tliis court on first appeal. 128 
Fed. 553, 63 C. C. A. 207. 

WARD, Circuit Judge, dlssents. 



GRIFFTTH v. BERKSHIRE POWER CO. (Circuit Court of Atipe.als. Sec- 
ond Circuit. November 16, 1908.) No. 68. Appeal from the Circuit Court of 
tlje United States for the District of C-onnecticut. This cause cornes hère upon 
appeal from a decree dlsmlssing the blll in suit to enjoin the maintenance of 
a dam located in the state of Connecticut on the Housatonic river which sets 
back the water of that river upon lands of complainant located in the stnte 
of Massachusetts. The opinion of Judge Platt Is reported in 158 Fed. 219. 
C. Walter Artz (Henry F. Parmelee and Henry H. Townshend, of counsel), 
for appellant. Henry Stoddard (Wm. Waldo Hyde and Arthur L. Shipman, 
of counsel), for appellee. Before LACOMBE, COXE, and NOYES, Circuit 
Judges. 

LACOMBE, Circuit Judge. This is the same dam which was the snbjoet 
of controversy before this court in Andrus v. Berkshire Power Company, 147 
Fed. 76, 77 C. 0. A. 248. The gênerai principles of law governing the situation 
are set forth in that opinion and need not be hère repeated. The facts in 
the case require an affirmance of the décision of the Circuit Court that com- 
plainant is not entitled to injunctive relief. Prior to the building of the dam 
It was expected that Griffith's land would be overflowed to some exteut, al- 
though apparently the exact extent of such overflow was not eertainly known. 
TJnder thèse circumstances Griffith and the promoter of the défendant Com- 
pany came together and executed an agreement, which after proper récitals 
contains the followlng clause: "That, after the completion of said plant, and 
the overflow of the lands of said Grifflth in the manner hereinbefore set forth, 
the said Roraback or his nominees shall pay or cause to be paid to the said 
Grifflth the sum of $2,500 in full payment and liquidation of ail damages 
which shall be occasioned to the said Griffith by reason of the érection of 
said dam and the flowing perpetually of his land; provided, however, that 
the said dam shall not exceed eight feet in height above the mean level of 
the flow of the water in Housatonic river." It is eonceded that the dam as 
built does not exceed the stipulated height of eight feet. Manifestly with 
such a contract in existence the injured party is not entitled to an injunction 
which would require the removal or lowerlng of the dam. Ail he could 
claim is the payment of the stipulated award for damages, and that he could 
collect by an action at law. His contention is that the contract does not cor- 
rectly express the intention of the .parties and that there was a mutual 
mlstalie of fact when it was executed. That ail parties supposed that not 
more than 12 acres would be affected by the set-back and that it was the 
intention to pay Griffith $200 an acre for land overflowed. We do not express 
any opinion as to the weight of the évidence adduced in support of this con- 
tention ; indeed, it has not heen necessary to examine it critically, since the 
bill is not one for reforniation of a contract, and no sucli relief is prayed. It 
would seem that the complainant lias an élection between one of two courses. 
He may either sue for the $2,500 which the contract stipulated he should 
hâve as full compensation, or he may sue to hâve the contract reformed so 
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as to provide for the payment of v.iiat it was (as he allèges) intended he 
should recelve, and in tlie event of his prevailing in the latter suit he could, 
as aucillary to the relief prayed for, obtain a decree for whatever sum he 
might be entitled to under the contract as reformed. But in neither case, 
whether the contract stauds as it is written or is amended as suggested, can 
he maintain a suit for the particular injunctive relief prayed for in this suit. 
The decree is afîirmed, with costs. 



GUTHMAN, SOLOMONS & CO. v. UNITED STATES. A. STEINHARDT 
& CO. V. SAME. (Circuit Court of Appeals, Second Circuit. November 25, 
1908.) Nos. lOT, 108 (4,904, 4,905). Appeals from the Circuit Court of the 
United States for the Southern District of New York. For décision below, 
see 159 Ped 273. Comstock & Washburn (J. Stuart Tompkins, of couusel), 
for Importers. J. Osgood Nichols, Asst. U. S. Atty. Before LACOMBE, 
WARD, and NOYES, Circuit Judges. 

PER CURIAM. Order affirmed, in open court, upon the ground that there 
are no samples of the merchandise in the case, and the court is therefôre 
unable to pass intelligently upon the merits of the controversy. 



HAMMBTT v. CHASE, TALBOT & CO. (Circuit Court of Appeals, Second 
Circuit. November 16, 1908.) No. 53. Appeal froui the District Court of the 
United States for the Southern District of New York. This is an appeal 
from a decree awarding demurrage and extra e.xpenses for 12 days' détention 
of a schooner discharging in the port of New York. The facts are fully set 
forth in the décision of the District Judge reported in 158 Fed. 203. H. W. 
Goodrich, for appellants. Arthur LoveÙ, for appellee. Before LACOMBE, 
COXE, and NOYES, Circuit Judges. 

PER CURIAM. The charter contained this provision: "Vessel to move 
to such loading and discharging berth as the charterers may direct ; * * * 
they to hâve the privilège of moving her thereaf ter by paying towages." We 
concur with the District Judge in the opinion that under this clause it was 
the duty of the charterers to furnish a tug for the towage from Jersey City 
to Staten Island, and that they did not shift that obligation upon the vessel 
by deputing the niaster to obtain one. We find no error in including the bill 
for flve days' overtime of a United States inspecter. Apparently it would 
not hâve been incurred if the vessel had discharged on time. Decree affirmed, 
with interest and costs. 



HUGHES V. BERKSHIRE POWER CO. (Circuit Court of Appeals, Second 
Circuit. November 16, 1908.) No. 67. Appeal from the Circuit Court of 
the United States for the District of Connecticut. This cause cornes hère upon 
appeal from a decree dismissing the bill in a suit to enjoin the maintenance 
of a dam loeated in the state of Connecticut on the Housatonic river which 
sets back the water of that river upon lunds of complainant loeated in the 
state of Massachusetts, The opinion of Judge Platt is reported in 158 Fed. 
219. 0. Walter Artz (Henry F. Parmelee and Henry H. Townshend, of coun- 
sel), for appellant. Henry Stoddard (Wm. Waldo Hyde and Arthur L. Ship- 
man, of counsel), for appellee. Before LACOMBE, COXE, and NOYES, Cir- 
cuit Judges. 

LACOMBE, Circuit Judge. This is the same dam which was the subject 
of controversy before this court in Andrus v. Berkshire Power Company, 147 
Fed. 78. 77 C. C. A. 248, and in Grifflth v. Berkshire Power Comp>\ny (decided 
herewith) 165 Fed. 1004. It differs from both of those cases In the circum- 
stance that no one contends that any contract was made or any negotiations 
entered into between the parties in interest prior to the construction of the 
dam. Apparently it was not supposed that complainant's land would be 
affected by the set-back of the water. After the dam was closed up, part of 
his land was flooded or undersoaked, a conférence was had, and an. effort 
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aiade to adjust matters between the power company and himself. Tlie com- 
plainanf s testimony is to the effiect that, after insisting that he wanted the 
dam removed, he said that the damage was now done, and if they wouUi 
pay hiui $5,000 damages, or $6,000 for the place, they might hâve it, providing 
he could remove the sile ; that this was agreed to, but subsequently repudiated. 
Defendant's testimony is to the effect that the amount of damages named by 
Hughes was not assented to, although défendant agreed to pay whatever 
might be the actual damages, and paid $160 on account thereof. Whichever 
version of what took place be the correct one, and we express no opinion on 
that point, défendant was justified In assumlng that its controversy with 
Hughes might be adjusted' on a money basis, and thereafter It settled with 
other persons, paylug thejaa damages based upon the assumption that the dam 
would remaUi, which damages were in excess of what it would hâve paid, 
haâ It known that the dam was to be removed. Under the principle laid 
dowu: in the Andrus Case, complainant cannot now inslst upon injunctive 
relief. The decree of the Circuit Court, however, should be modlfled, so as 
to provide (as was done in the Andrus Case) for an ascertainment, in the 
way courts of equity are accustomed to proceed, of the damages to which com- 
plainant may be entltled by reason of the construction, maintenance, and 
use of the dam complalned of, and flxlng the tlme wlthin which défendant 
(vill be requlred to pay such damages, and providing for the Issuance of the 
injuDCtion prayed for upon fallure of défendant to pay the same ; or, at the 
option of complainant, the decroe below may be affirmed, without préjudice 
to complainant's rights to briog an action at law for said damages. Costs 
of this appeal to the défendant. 



POLK et al. v. MUTUAt RESERVE PUND LIFE ASS'N OF NEW YORK 
et al. (Circuit Court of Appeals, Second ClrcMt. October 12, 1908.) No. 1. 
In Error to the Circuit Court of the United States for the Southern District 
of New York. See 1.37 Fed. 273. Russell & Winslow (D. L. Snodgrass, Car- 
uthers Ewlng, and R. F. Jackson, of counsel), for appellants. George Burn- 
ham (Frank R. Lawrence, Frank H. Platt, and Gordon T. Hughes, of counsel), 
for appellee. Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Upon dissolution of the corporation this action abated. 
No further relief can be adminlstered by this court. Submitted without argu- 
ment. 



POLK et al. v. MUTUAL RESERVE FUND LIFE ASS'N OF NEW- 
YORK et al. (Circuit Court of Appeals, Second Circuit. October 28, 1908.) 
No. 1. Appeal from the Circuit Court of the United States for the Southern 
District of New York. See, also, 137 Fed. 273. Russell & Winslow (D. L. 
Snodgrass, Caruthers Ewlng, and R. P. Jackson, of counsel), for appellants. 
George BUrnham (Frank R. Lawrence; Frank H. Platt. and Gordon T. Hughes, 
of counsel), for appellee. Before lACOMBE, COXE, and WARD, Circuit 
Judges. 

PER CURIAM. The défendant corporation havlng been dissolved, actions 
pendlng against it would, in the absence of statutory provision, abate. No 
statute In New York prevents this ; but, if the cause of action survive the 
dissolution, it is provlded that the action may, by appropriate proceedings, 
be contlnued against the reeeiver. We are, however, of the opinion that 
practlcally the same relief prayed for in this action was granted in the action 
lu which the corporation, was dissolved and recelvers appolnted, and that 
the action dld not survive. ; Motion requifing recelvers to be made parties 
denled, Submitted without argriment. 



In. re W. X SCHinDT & CO. (Circuit Court of Appeals, Second Circuit. 
December 15, 1908.) No. 44. Pétition to Review an Order of the District 
Court of the United States for the Southern District of New York. The trus- 
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tee In bankruptcy was directed to pay the fées of tlie sheriff of New York 
on two exécutions levied upon property of the bankrupt withiu four months 
prier to flling of the pétition in bankruptcy. Goeller, Shaffer & Eisler, for 
P'etltioner. Maurice B. Blunienthal (Valentine Taylor, of counsel), for claim- 
ant. Before LACOMBE, COXIl), and WARD, Circuit .ludges. 

PER CURIAM. There is no need to discuss the constitutional questions 
whlch hâve been argued. We are satisfied that the language used by Congress 
in tlie sixtj'-seventh section of the bankrupt act (Act July 1, 1898, c. 541, 30 
Stat. ôOô [U. S. Comp. St. 1001, p. 34.50]), provlding that levies under judg- 
luent withln the perlod nanied "shall be deemed null and yold" was not in- 
tended to deprive state's officer of bis statutory fées, accruing prlor to bank- 
ruptcy, under proceedings in the state courts, which were in ail respects regu- 
lar and in accordance with the state law and practlce. The order Is affirmed. 



RATHFON V. UNITED STATES FIDELITY & GUARANTY CO. (Circuit 
Court, E. D. Pennsylvanla. Decemher 9, 1908.) No. 21. John E. Jlalone and 
Coyle & Keller, for plaintiff. George Wharton Pepper, for défendant. 

J. B. McPHERSON, District Judge. After considering the plaintlff's argu- 
ment upon the motion for a new trial, I am stlll of opinion that the instruc- 
tions given to the jury were correct and tliat the promissory notes referred 
to in the argument were clearly renewals of former obligations. No money 
passed at the time. The transactions were pure matters of bookkeeping, 
and inerely carried along loans that had been made before the bond in suit 
attached. The motion for a new trial is refused. It was undorstood at the 
argument that, If a new trial should be refused, the defendant's motion for 
judgment notwlthstandlng the verdict would not be insisted upon. It is 
therefore overruled ; but, as the défendant is entitled to malntaln the sound- 
ness of its position upon that motion (which may become important if my 
instructions to the jury sbnuld prove. on aiipeal, to be wrong), an exception 
is herewith sealed to the refusai of judgiueiit. 
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